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June  3. 

Ex  parte  Thomas  Kinnino. 

SmaU  Debts  Actj  8  4"  9  Vtct,  c.  127 — Warrant  (^commitment — Summons 
to  debtor — Statement  of  residence — Jurisdiction — Habeas  corpus, 

A  warrant  of  commitment  by  the  judge  of  the  Sheriffs  Court  in  London, 
under  s.  I  of  8^9  Vict  c.  127,  recited  that  T.  K.  '' of  Fleet-lane,  ^c. 
in  the  city  of  London,"*  being  indebted,  Sfc,  and  then  being  at  Fleet- 
lane^  ifc^  and  within  the  jurisdiction  of  this  Court,  was  summoned,  S^c, 
and  having  appeared,  was  ordered  to  pay  by  instalments  of  21,  per 
momti^  and  that  the  first  instalment  had  not  been  paid;   and  then 
ordered  Ae  said  T,  K,  to  be  imprisoned  in  the  debtors*  prison  for  the 
cify  <f  London,  '*  beir^  the  city  in  which  the  said   T,  K,  hath  been 
residaur — 
First   Held,  on  return  to  a  writ  of  habeas  corpus  (by  Patteson  and 
Coleridge,  J  J.,  afterwards  confirmed  by  the  Court  of  Common  Pleas), 
that  the  warrant  was  bad  because  it  did  not  state  that  the  debtor  had 
been  summoned  to  show  cause  against  his  committal,     (Lord  Denman, 
C.  J.  and  Erie,  J,  dissentientibus.) 
Second.  Held  (Patteson,  J,  dissentiente),  that  the  statement  of  residence 
teas  sufficient, — first,  because  the  Act  of  Parliament  intended  a  com- 
mittal to  the  gaol  of  the  district  which  had  original  jurisdiction  in  the 
matter,  and  not  of  that  in  which  the  debtor  resided  at  the  time  of  com- 
mitment;  and,  secondly,  because,  if  not,  still  the  words  ''  ha  A  been 
resident"*  imported  a  continuance  of  resilience  up  to  the  time  of  the 
commitment* 

HABEAS  corpus,  directed  to  Thomas  Burden,  keeper  of  the      Ex  parte 
debtors'  pnson,  Whitecross-street,  London,  to  bnng  up  the       i>nino. 
body  of  Thomas  Kinning,  a  prisoner  in  his  custody.     The  gaoler 
had  returned  the  following  warrant: — 

"  In  the  SheriflTs  Court,  London,  &c.  At  a  Court  held  the  4th 
day  of  February,  A.  D.  1847,  at  the  Guildhall  of  the  city  of 
London,  and  within  the  jurisdiction  of  this  Court. — Whereas 
Thomas  Kinning,  of  Fleet-lane,  Farringdon-street,  in  the  city  of 
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^  parte  London,  on  the  7th  dajr  of  December  last,  beii^  indebted  to 
TVilliam  Townley,  of  8,  Little  James-street,  Gray's-inn-lane,  in  the 
county  of  Middlesex,  in  a  sum  not  exceeding  20i  besides  costs  of 
suit;  that  is  to  say,  in  the  sum  of  19L  19^.,  besides  3/.  I2s.  6d.  costs 
of  suit, — ^by  force  of  the  judgment  hereinafter  mentioned,  and  then 
bein^  at  Fleet-lane  in  the  city  aforesaid,  and  within  the  jurisdiction 
of  this  Court,  was  duly  summoned  to  appear  on  the  12th  day  of 
December  last  at  this  Court,  to  answer  such  questions  as  might  be 
ut  to  him  touching  the  not  having  paid  to  the  s^d  William 
^ownley  the  sum  of  money  recovered  in  a  certain  judgment  of  this 
Court  on  the  5th  day  of  December,  in  the  year  of  our  Lord  1846 ; 
and  the  said  Thomas  Kinning  having  appeared  before  me  at  the 
time  and  place  aforesaid,  and  it  thereupon  then  appearing  to  me,  by 
the  admission  of  the  said  Thomas  Kinning,  that  the  said  Thomas 
Kinning  had  the  means  of  paying  the  said  debt  and  costs  aforesaid 
in  manner  hereinafter  mentioned,  I  did  then  and  there  order  that 
the  said  Thomas  Kinning  should  pay  the  said  debt  and  costs  afore- 
sjud  to  the  said  William  Townley,  in  manner  following;  that  is  to 
say,  the  sum  of  2/.,  part  thereof,  on  the  12th  day  of  January  then 
next,  and  the  rest  and  residue  thereof  by  instalments  of  2/.  on  the 
12th  day  of  every  subsequent  month,  until  the  said  debt  and  costs 
were  fully  paid;  and  whereas  it  has  this  day,  at  this  Court,  been 
duly  proved  before  me,  that  the  said  Thomas  Kinning  has  not  paid 
2L  the  amount  of  the  first  instalment,  as  directed  by  the  said  order, 
although  the  time  of  the  payment  thereof  has  elapsed,  and  the  same 
has  been  duly  demanded  of  the  said  Thomas  Kinning,  and  the 
same  Thomas  Kinning  has  been  personally  served  with  a  copy  of 
the  aaid  order,  and  the  original  order  was  at  the  same  time  shown  to 
him;  but  that  2L,  being  the  amount  of  the  said  first  instalment,  is 
still  due,  owing,  and  unpaid  to  the  said  William  Townley,  contrary 
to  the  tenor  and  efiect  of  the  said  order — these  are  therefore  to  will 
and  require  and  authorize  you,  immediately  upon  the  receipt  hereof, 
or  as  soon  after  as  may  be,  to  take  into  your  custody  the  body  of 
the  said  Thomas  Kinning,  and  him  safely  convev  to  Her  Majesty's 
debtors'  prison  for  London  and  Middlesex,  in  tne  city  of  London, 
being  the  common  gaol  wherein  the  debtors  imder  judgment  and  in 
execution  of  the  superior  Courts  of  Justice  may  be  confined  within 
the  city  of  London,  being  the  city  in  whicn  the  said  Thomas 
Kinning  hath  been  resident^  and  there  to  deliver  him  to  the  keeper 
of  the  said  prison,  who  is  hereby  required  and  authorized  to  receive 
the  said  Thomas  Kinning  into  nis  custody^  and  him  safely  to  keep 
and  detain  in  the  said  pnson  for  the  space  of  forty  days  from  the 
time  of  his  arrest  under  this  warranty  or  imtil  he  shall  be  dis- 
charged out  of  custody  by  leave  of  me;  and  for  so  doing  this 
shall  be  your  sufficient  warrant. — Given  under  my  hand  and  seal 
at  the  said  Court,  held  at  the  Guildhall  aforesaid,  this  4th  day  of 
February,  1847.  "  Edward  Bullock, 

"  Barrister-at-law,  and  Judge  of  the  said  Court." 
**  To  Lloyd  Simpson,  seijeant-at-mace,  and 
to  Thomas  Burden,  keeper  of  the  debtors' 
prison  aforesaid,  or  his  deputy  there." 
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Pashky  now  moved  that  the  prisoner  be  discharged. — The  J^  parte 
cmnmitment  is  bad:  first,  it  does  not  show  that  the  prisoner  was  ^^'^'^^^• 
smnmoned  to  show  cause  why  he  should  not  be  committed.  The 
section  under  which  this  warrant  is  issued  (8  &  9  Vict  c.  1 27, 
a.  1)  provides,  that  if  a  party  "  appears  to  have  the  means  of  paying 
the  debt  by  instalments  or  otherwise,  and  shall  not  pay  the  same 
tt  such  times  as  the  Commissioner  or  Court  shall  order,  or  as  th^ 
Court  shall  have  ordered  in  which  the  original  judgment  shall  have 
been  obtained  or  order  made,  then  in  any  of  the  said  cases  it  shall 
be  hiwfiil  for  such  commissioner,  or  the  judge  of  such  Court,  to  order 
such  debtor  to  be  committed  for  any  time  not  exceeding  forty 
days."  Now  the  generalprinciple  is,  that  no  man  shall  be  punished 
without  being  he^xL  [Patteson,  J. — I  recollect  that  recently  a 
question  came  before  me  at  chambers,  whether  the  commitment 
under  this  section  was  in  the  nature  of  a  commitment  for  contempt 
or  in  execution;  and  I  certainly  thought  that  it  was  the  latter. 
That  was  the  case  of  some  person  in  attendance  on  Her  Majesty.] 
If  it  were  in  the  nature  of  execution,  it  would  be  a  satisfaction  of  the 
debt;  but  section  3  expressly  prevents  it  from  having  that  effect. 
[Patteson,  J. — ^But  the  debtor  is  to  be  discharged  on  payment  of 
debt  and  costs;  and  that  shows  that  it  is  not  punishment.]  It  is 
like  imprisonment,  until  a  fine  be  paid;  and  no  judgment  of  impri- 
sonment can  be  pronounced  unless  the  party  affected  is  present,  or 
has  the  opportumty  of  being  so.  (Beg.  v.  Templemariy  1  Salk.  55.) 
Neither  can  a  distress-wammt  be  issued  by  a  magistrate  without 
first  summoning  the  party  to  be  charged.  {Rex  v.  Benuy  6  T.  R. 
19B.)  (a)  The  same  principle  apphes  even  more  strongly  in 
ciiimnal  cases  (Reg,  v.  Simpson,  10  Mod.  248);  but  the  broad 
general  nde  is,  that  whenever  a  judicial  act  is  to  be  done,  it  can 
only  be  done  after  giving  to  both  parties  the  opportunity  of  being 
iieard  {Bag^s  case,  11  Kep.  99,  a);  {V)  and  in  this  case  the  act 
done  is  clearly  judicial,  and  not  ministerial  only.  In  the  first  place, 
the  authority  to  convict  depends  upon  the  proof  of  two  facts,  one 
the  ability  of  the  debtor  to  pay,  the  other  the  nonpavment  by  him 

!>ursuant  to  the  order;  and  now  is  the  judge  to  deciae  upon  those 
acts  without  hearing  both  sides?  Unless  the  debtor  is  summoned, 
he  is  at  the  mercy  of  the  creditor,  who  may  state  whatever  he 
pleases  to  the  judge;  but  in  the  second  place,  a  discretion  is  given 
to  the  judge  as  to  the  length  of  imprisonment;  for  the  words 
of  the  Act  are,  "any  period  not  exceeding  forty  days;"  and  that 
being  so,  upon  what  materials  is  he  to  exercise  that  discretion? 
How  can  he  satisfy  himself  whether  the  imprisonment  ought  to  be 
for  one  day  or  for  forty  days?  Nothing  can  be  clearer  than  that 
this  is  a  judicial  discretion,  which  is  to  be  exercised;  and  if  so,  both 
parties  must  be  heard.  [Patteson,  J. — The  original  summons  of 
the  judge  ought  only  to  be  issued  within  his  own  jurisdiction;  and 
it  is  contended  that  the  debtor  ought  to  be  summoned  again  before 
committal;  but  I  see  no  provision  for  issuing  that  second  summons 
out  of  the  jurisdiction.]     Secondly.  The  statute  only  authorizes  a 

(a)  See  Painter  ▼.  The  Liverpool  Gas  Company  (3  Ad.  &  E.  433). 
(*)  See  Uarper  v.  Carr  (7  T.  R.  270). 

b2 
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Exparu  commitment  **to  the  common  craoL  wherein  the  debtors  under 
judgment  and  in  execution  of  the  superior  Courts  of  Justice  may  be 
confined  within  the  county ^  dty^  borough^  or  place  in  which  such 
dAtor  shall  be  resident^  although  the  commencement  of  the  section 
authorizes  the  summoning  of  a  debtor  by  ^^  any  commissioner  of  the 
Court  of  Bankruptcy  for  the  district  in  which  such  debtor  shall 
reside  or  be;^  or  by  any  Court  for  the  recovery  of  small  debts, 
**  within  the  jurisdiction  of  which  such  debtor  shall  reside  or  be;^ 
and  in  this  warrant  it  is  not  shown  sufficiently  that  the  prisoner 
was  committed  to  the  ^aol  of  the  county  or  place  in  wnich  he 
resided  at  the  time  of  the  commitment.  It  only  says,  that  *^  he 
hath  been  resident"  in  the  city  of  London,  which  may  mean  at 
some  time  long  before.  [Lord  Denman,  C.  J. — ^But  he  is 
described  in  the  beginning  of  the  warrant  as  **of  Fleet-lane, 
Farringdon-street,  in  the  city  of  London."]  It  has  been  held  that 
such  description  does  not  show  residence  {Reff.  v.  Flockton,  2  Q.  B. 
535,  and  cases  there  cited);  it  may  refer  to  the  place  of  business. 
[Erle,  J. — Reside  is  a  word  having  diiferent  meanings  in  different 
Acts  of  Parliament;  here  a  man,  who  is  in  a  district,  for  this 
purpose  resides  in  it.  Suppose  that  a  debtor  had  no  domicile, 
would  he  be  exempted  from  the  power  of  commitment?]  That 
may  be  a  casus  omissus;  but  it  does  not  arise  here.  There  is  a 
statement  of  residence;  but  it  is  insufficient;  for  it  may  apply  to 
the  prisoner's  residence  ten  years  ago;  and  the  object  of  me  statute 
ifl^  that  the  imprisonment  should  be  in  the  place  where  the  debtor 
IB  residing  at  the  very  time  of  commitment;  so  that  he  may  not  be 
suddenly  removed  to  a  distance  &om  his  friends  and  connectionB; 
which  seems  to  be  a  very  reasonable  qualification  of  the  power  to 
conmiit.  {Reff.  v.  Stogumber,  9  Ad.  &  £11.  622.)  Even  if  the 
warrant  showed  a  residence  in  the  jurisdiction  at  the  time  of  the 
original  siunmons,  the  words  at  the  end,  ^^hath  been  resident,^  are 
not  sufficient  to  raise  an  inference  that  that  residence]  continued; 
for  the  Court  will  not  infer  the  continuance  of  a  state  of  things 
necessary  to  give  jurisdiction;  such  continuance  ought  to  be  ex- 
pressly stated.  (Reff.  v.  Tordoft,  5  Q.  B.  933.)  Thirdly.  The 
warrant  is  also  bad,  because  it  directs  the  gaoler  to  keep  the 
prisoner  forty  days  from  the  time  of  his  arrest,  and  leaves  the  time 
and  manner  of  arrest  to  the  constable's  discretion.  (He  referred  to 
mihes's  case,  4  Bro.  P.  C.  367.) 

Petersdorffy  (a)  contrh,  was  directed  to  confine  himself  to  the  first 
two  points.— The  case  of  Ex  parte  Foulkes  (15  M.  &  W.  612;  15 
L.  J.  300,  Ex.)  is  a  distinct  authority  in  support  of  this  commit- 
ment. There  the  debtor  was  only  once  summoned,  and  then  com- 
mitted; and  Alderson,  B.  said  that  the  warrant  was  ^^a  limited 
CO.  «a."  [Patteson,  J. — That  case  does  not  touch  the  present. 
There  the  commitment  was  for  not  attending  in  obedience  to  the 
first  summons.]     The  argument  on  the  other  side  is,  that  this 

(a)  Pfuhhtf  called  npon  him  to  state  for  whom  he  appeared,  notice  having  been  served  on 
four  partioii ;  and  objected  that  if  he  appeared  for  the  attorney  of  the  creditor,  he  had  no  right 
to  be  heard.  Ue  cited  Re  Clarke  (6  Jur.  757  ;  2  Q.  B.  619),  and  AfarHny,  Francis  (2  B.  &  A. 
402  ;  1  Chit  241).  Petcrsdorff  then  stated  that  he  a]>pearcd  for  one  of  the  parties  served,  but 
not  the  attorney. 
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noriftmment  is  in  the  nature  of  puniflhment  for  contempt;  but     ^poru 

AHereon,  B.  says  it  is  a  limited  ecu  m. ;  and  if  that  expression  be     ^^^''"''®- 

oorrect,  then    uie    original  order  is  in  effect  a  judgment,  upon 

fUch  the  i^arrant  afterwards  issues,  as  a  ca.  jo.  would — ^that  is, 

fithoQt  any  firesli  smnmons.    This  statute  was  passed  for  the  more 

eaijr  recovery  o£  small  debts;  and  this  power  of  commitment  was 

'mtended  as  a  partial  restoration  of  the  old  power  of  arrest.   [Cole- 

UDGE,  J. — ^But  what  is  the  effect  of  the  words  *^  any  period  not 

excee£ng  forty  daysTH    That  the  judge  is  to  determine  the  length 

of  imprisonment.      [CoLEiUDGEy  J. — Then  he  has  determined  it 

withoat  hearing  the  party  affected?]   Yes;  that  is  the  power  which 

tfaedaose  gives^     rUoLERiDGE,  J. — No  case  can  be  clear  until 

both  odes  are  heard;  again  and  agidn,  the  imprisonment  may  be 

wTODgfiily  because  the  debtor  is  not  summoned  to  show  cause 

agunst  Ins  committaLJ    To  hold  that  summons  necessary  would  be 

to  import  a  new  provision  into  the  Act;  and  in  the  case  of  dis- 

bonest  debtors,  to  render  the  power  altogether  nugatory,  because 

it  would  operate  upon  them  as  a  notice  to  keep  out  of  the  way. 

The  cases  referred  to  in  support  of  the  general  principle,  that  no 

man  shall  be  punished  without  b^g  heard,  have  no  bearing  upon 

piooeediiiss  of  this  sort  between  debtors  and  creditors,  where  the 

ultimate  dbgect  is  the  recovery  of  debts.     The  judge  certainly  has 

t  Knuted  discretion  as  to  the  quantum  of  imprisonment ;  and  he  may 

e$alj  obtain  firom  the  creditor  sufficient  information  to  guide  him 

in  the  exercase  of  that  discretion.     Secondly,  with  respect  to  the 

statement  of  residence,  it  is  sufficient.     The  Court  will  not  infer 

any  change  of  residence,  when  the  residence  is  once  stated;  and  the 

dttcnptkm  given  of  the  prisoner  in  the  first  instance  as  "  of  Fleet- 

hne,"  &&,  is  for  this  pur{)ose  a  sufficient  description  of  residence. 

[CoLSsmGE,  J. — The  Sessions  case  {Reff»  v.  FlocktaH\,  referred  to 
by  Mr.  Pashley,  was  very  different  from  this.  There  it  was 
necessary  to  show  a  residence  during  the  service  with  a  particular 
mister^,  and  it  was  held  not  sufficient  for  that  purpose  to  say  that 
the  pauper  resided  with  his  master,  who  was  descnbcd  as  ^'  of''  the 
place  in  question.]  In  Yardley  v.  Jones  (4  Dowl.  45)  it  was  held 
sufficient  to  describe  the  plaintiff  in  a  writ  of  summons  as  ^^of^ 
rach  a  place,  although  the  rule  of  Court  contains  the  words  "reudes 
%iP  [Patteson,  J. — Here  the  difficulty  arises  from  using  the 
words  "  hath  been."]  They  mean  that  he  has  been  there  resident 
np  to  the  time  of  issuing  the  warrant. 

Pashley^  in  reply. — ^First.  The  word  reside  certainly  has  various 
meaning  like  tne  word  '^  inhabit"  {Rex  v.  Mashitery  6  Ad.  &  EIL 
lo3j;  but  that  only  renders  it  more  important  that  the  very 
language  should  be  followed  instead  of  supplying  its  place  bv  any 
mode  of  description.  Ex  parte  Foulkes  is  quite  distinguishable. 
The  warrant  of  commitment  was  for  non-appearance  upon  the 
return  of  the  summons;  and  it  stated  a  commitment  of  the  defendant 
to  the  gaol  of  the  county  of  Surrey,  where  he  *'  is  now  residing." 
SeeoncBy.  This  is  a  judicial  warrant;  and  the  discretion  of  the 
judge  can  only  be  exercised  after  hearing  both  parties  (^Rex  v. 

Chandlfr,  1  Ld.  Raym.  581);  but,  at  all  events,  in  a  warrant  of 
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Exports     oommitment  every  thing  necessary  to  give  jurisdiction  must  dis- 

^^'^^^     tinctly  appear.    {Re  Peerless^  1  Q.  B.  143.) 

Lord  Denman,  C.  J. — ^It  is  with  a  very  great  degree  of  embar- 
rassment and  doubt  that  I  have  come  to  the  conclusion  that  the 
jurisdiction  in  respect  to  the  residence  sufficiently  appears.  I 
think  that  the  residence  is  intended  to  be  that  which  gives  the 
original  jurisdiction.  I  infer  that  partly  from  the  language  of  the 
clause  itself^  and  partly  from  other  considerations  in  the  Act  of 
Parliament;  but  my  brothers,  who  agree  with  me  on  that  point, 
will  enter  into  it  more  ftiUy.  On  the  whole  I  think  it  does  not 
intend  the  imprisonment  to  be  where  the  party  at  the  moment 
shall  be  resident,  but  where  the  party  lived  at  the  time  of  the 
original  summons.  I  say  no  more  than  that,  because  I  wish  to 
decide  it  more  upon  the  other  matter.  I  certainly  am  very  sorry 
that  this  Act  of  Parliament  is  so  framed,  and  that  a  very  consider- 
able doubt  must  be  felt  with  regard  to  a  proper  decision  on  a  matter 
affecting  the  liberty  of  the  subject.  I  do  not  consider  the  order  of 
the  Commissioner  in  the  second  instance  as  a  judicial  proceeding  at 
all.  If  it  was  a  judicial  proceeding,  then  I  should  be  bound,  I 
think,  waiving  all  circumstances  whatever,  to  state  that  the  party 
could  not  be  so  committed  without  being  previously  summoned,  so 
that  he  might  be  heard.  But  I  think  the  power  of  commitment 
is  completely  given  in  thie  first  instance.  I  agree  with  Mr.  Baron 
Alderson's  description,  that  it  is  a  limited  capias,  limited  to  forty 
days,  subject  to  a  reduction,  in  case  anvthing  should  come  to  the 
knowledge  of  the  Commissioner  which  pernaps  might  induce  a 
diminution  of  that  punishment.  I  think  that  the  judicial  proceed- 
ing is  a  commitment  for  forty  days.  I  think  that  anything  less 
than  that  must  be  considered  as  a  matter  of  indulgence,  whi^  the 
party  may  have  or  not,  as  the  case  may  be.  On  the  whole,  I  do  not 
think  that  anything  has  been  stated  as  being  before  the  Commis- 
sioner to  induce  him  to  limit  the  period  of  this  imprisonment.  I 
am  quite  aware  of  the  importance  of  not  construing  any  statute  so 
as  to  infringe  improperly  upon  the  duty  of  preserving  tne  liberty  of 
the  subject,  which  I  think  it  is  a  matter  of  the  gravest  importance 
to  preserve  in  all  cases.  But  I  think  there  is  a  much  greater  evil, 
perhaps,  on  the  other  side,  and  one  which  affects  the  liberty  of  the 
subject  itself  in  a  much  greater  degree;  and  that  is,  the  creation  of 
an  immense  multiplicity  of  little  processes,  inducing  debtors  and 

Eersons  in  difficulty  to  resort  to  their  attorneys  at  every  turn  of  a 
ttle  case,  so  increasing  the  costs,  and  placing  the  unfortunate 
debtor,  when  he  thinks  he  is  gaining  some  mdulgence,  at  the  mercy 
of  parties  who  are  very  little  likely  to  show  him  any.  The  object 
of  this  statute,  in  a  very  great  degree,  is  to  prevent  the  enormous 
increase  of  legal  proceedings  by  such  means,  and  I  think  that,  where 
doubts  are  raised  upon  these  points  which  have  reference  to  the 
course  of  proceeding,  it  is  more  likely  that  the  evil  would  be 
extended;  and  with  reference  to  that,  when  I  find  there  is  no 
summons  required  to  show  cause  why  he  should  not  be  imprisoned 
for  the  whole  amount  of  forty  days,  and  no  proceeding  pointed  out 
in  which  the  facts  to  be  tried  are  brought  before  anyuung  that  can 
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be  called  a  tribunal,  I  think  that,  in  the  present  case,  the  first  -^porte 
limited  capias  must  be  considered  to  be  in  ftdl  operation,  subject  ^^''™<*- 
only  to  such  reduction  as  by  accident  or  omission  may  be  considered 
Decessary,  or  may  enter  into  the  mind  of  the  party  who  is  applying. 
On  the  first  point  I  agree  with  two  of  nay  brothers  in  thinking  that 
the  readence  is  sufficient ;  on  the  other,  1  disagree  with  two  of  them. 
And  the  result  of  this  case  must  be  that  this  party  must  be  re- 
manded. 

Patt£SON,  J. — I  am  sorry  to  say  I  cannot  agree  with  the  Lord 
Chief  Justice  on  either  point.  It  is  very  difficult  to  construe  this 
Act  of  Parliament ;  but  according  to  my  beat  judgment  I  think 
there  ought  to  have  been  a  summons  to  show  cause  why  he  had 
not  paid  the  instalments,  and  why  he  had  at  the  time  been 
in  default;  for  this  not  appearing  I  think  that  the  warrant 
id  bad,  and  I  think  the  description  of  the  residence  of  the 
party  is  bad  alsa  I  do  not  quite  like  the  expression,  a  limited 
capias  ad  satisfaciendum;  I  do  not  quite  agree  with  that. .  In 
a  case  before  me,  to  which  I  alluded,  and  in  which  I  delivered 
the  judgment,  I  called  it  a  proceeding  in  the  nature  o/b,  capias 
ad  satisfaciendum;  and  I  think  that,  perhaps,  was  more  cor^ 
rect.  I  agree  that  it  is  not  a  process  of  contempt,  it  is  a  process 
of  execution;  but  unfortunately  this  Act  of  Parliament  is  very 
carelessly  drawn ;  in  the  first  clause  it  has  provided  for  a  summons 
to  be  issued  to  bring  before  the  Commissioner  in  Bankruptcy,  or 
Judge  of  the  Court  of  Requests,  a  debtor  who  has  judgment  against 
him  under  502.  So  that  it  provides  that  there  may  be  a  summons ; 
and  if  he  do  not  appear  and  obey  that  summons,  in  order  that  be 
loay  be  dealt  with,  or  give  a  sufficient  reason  for  not  appearing, 
theabe  may  be  committed  for  a  space  of  time  not  exceeding  ten 
days.  It  provides  also,  if  he  does  i^pear,  there  shall  be  an  inquiry 
gone  into  as  to  his  assets,  and  the  circumstances  under  which  the 
aebt  was  contracted*  He  is  to  be  obliged  to  answer,  and  every- 
thii^  is  to  be  gone  into,  and  on  that  the  Judge  or  Commissioner 
ahalThave  power  to  make  an  order  for  payment  of  the  debt  by 
instalments.  Now,  on  that  point  it  does  appear  that  power  is 
given  to  make  an  order  to  pay  the  debt  by  instalments,  and  you 
would  expect  to  find  the  words,  ^^  if  the  Judge  shall  be  satis^ 
fied  he  has  the  means  of  so  doing;''  but  no  such  words  are 
there  found.  However,  instead  of  making  an  order  for  the  pay- 
ment of  the  debt  by  instalments,  there  is  a  power  given,  in  case 
he  shall  be  satisfied  there  has  been  any  fraudulent  contracting  of 
the  debt,  and  of  several  things  that  are  mentioned,  to  order  him  to 
he  committed  for  a  space  not  exceeding  forty  days.  Well  then, 
ifter  it  gives  power  to  commit  for  forty  days,  it  adds,  not  only 
where  the  circumstances  shall  present  fraud,  and  so  on,  but  if  it 
dall  appear  that  he  can  pay  by  instalments,  and  shall  not  have 
paid  any  instalment  which  has  been  ordered  by  that  Commissioner 
or  by  ^e  original  Court  which  gave  the  judgment.  There  is 
i&other  clause  in  the  Act  of  Parliament  which  enables  the  Court 
Wore  whom  the  party  may  be  brought  for  any  debt  under  20L  to 
gtre  judgment,  not  in  the  superior  Courts,  but  in  the  inferior.   Now 
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^parts     it  18  expressed  by  the  Act,  that  such  an  order  shall  be  made  by 
reason  of  the  party  not  being  able  to  pay  instaknents,  and  that  the 
order  is  to  be  made  before  a  <&&ult  has  occurred.     These  provisions 
appear  to  be  jumbled  up  together  ¥rithout  a  due  consideration  of 
the  words,  and  without  reference  to  the  non-appearance  of  the 
party  on  the  ori^nal  siunmons.     There  is  a  mistake  in  the  drawing 
up  of  the  Act  of  JParliament ;  because  whoever  drew  it  up  does  not 
seem  to  have  recollected  that  if  there  be  an  order  for  payment  by 
instalments,  a  considerable  time  might  elapse  between  the  making 
such  order  and  the  default  in  paying  the  instalments,  and  that 
many  cases  might  arise  by  which  a  debtor  might  be  able  to  accoimt 
for  not  paying  the  instalments,  quite  independently  of  the  circum- 
stances under  which  the  original  debt  was   contracted.      That 
seems  to  me  to  be  so,  and  that  it  is  a  casus  omissus  altogether. 
The  Act  of  Parliament  altogether  does  not  provide  for  how  the 
Judge  is  to  make  the  order  in  default  of  paying  the  instalment, — 
how  ne  is  to  inform  himself,  under  what  circumstances  that  payment 
has  not  been  made, — but  it  says  it  is  to  be  in  his  discretion  to 
order  imprisonment  for  forty  days,  or  any  time  not  exceeding  forty 
days.     It  seems  dear  he  ought  to  be  gmded  in  his  discretion,  not 
by  the  circumstances  under  which  the  original  debt  was  contracted, 
wholly  or  periiaps  at  all,  because  he  had  abjudicated  for  the  payment 
and  directed  the  money  to  be  paid  by  instalments,  but  by  consider- 
ing whether  there  was  any  fraud  or  any  circumstance  calling  for 
immediate  imprisonment,   without  whfch  being  known  to  him 
he  ought  not  to  make  an  order.     Then,  he  shoidd  have  before 
him   the   circumstances    under  which   the  default  in  the  pay- 
ment has  been  made;  but  it  is  argued  by  Mr.  Petersdorff,  on  one 
side,  that  he  is  to  inform  himself  by  the  information  of  the  creditor. 
That  seems  a  very  hard  thing  on  the  debtor,  because  the  creditor 
may  know  very  httle  about  it  except  the  mere  fact,  and  the  debtor 
has  no  opportunity  of  coming  before  the  Judge  to  show  why  he  has 
not  paid  it.     Circumstances  might  occur  in  which  he  might  be 
able  to  prove  that  he  had  paid  it,  notwithstanding  the  creditor's 
application;  and  if  that  could  not  be  proved,  he  might  prove  ex- 
tenuating circumstances  which  might  arise  to  show  that  tne  Judge 
had  no  power  to  imprison.     And  I  think  that,  under  these  cir- 
cumstances, justice  cannot  be  done  unless  the  party  has  an  oppor- 
tunity of  doing  so  and  coming  before  a  Judge  or  Commissioner  to 
state   to   him   what    tiiose    circumstances    of    extenuation    are. 
Although  it  is  expressly  provided  by  the  Act  that  it  shall  be  so, 
Ihere  is  an  omission,  and  one  which  we  are   bound    to   supply 
according  to  all  the  well-known  rules  of  law.     In  respect  to  the 
other  point  about  the  residence,  I  cannot  quite  agree  with  the 
Lord  Chief  Justice,  that  it  is  sufficient;  but  if  that  had  been  the 
only  point,  it  would  be  one  on  which  I  should  hesitate  before  I 
came  to  a  conclusion.     But  what  are  the  words?    Why  the  words 
of  the  Act  are,  ^^to  summon  a  man  who  shall  be  or  reside  within 
the  jurisdiction  of  the  Judge  to  whom  the  application  is  made.*" 
Then,  it  afterwards   says  that   he  may   be    committed.      And 
where  is  he  to  be  taken  to?  Not  committed  to  a  gaol  where  he  has 
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no  juiifidiction  at  all ;  but  he  shall  be  committed  to  the  gaol  where    ^  p^"^ 

debtors  are  committed  by  a  process  from  a  superior  Court,  in  the  *"'°* 

county  in  which  he  shall  be  then  resident,  not  m  the  county  where 

he  was  resident  at  the  time;  for  there  may  be  considerable  time 

elapee  when  it  is  payable  by  instalments;  he  may  have  changed  his 

residence.     But  it  is — ^^he  shall  be  committed  to  the  debtors  gaol, 

in  the  gaol  of  the  county  where  he  shall  be  resident  at  the  time." 

It  seems  to  my  mind  that  the   meaning  is,  where  he  shall  be 

resident  at  the  time  the  order  is  made.     There  is  a  clause  in  the 

Act  of  Parliament  that  authorizes  the  judge,  on  making  the  order, 

to  send  him  to  a  place  where  he  has  not  jurisdiction,  because  there 

is  a  clause  that  provides,  if  there  be  occasion,  for  power  to  the 

officer  by  whom  the  order  is  executed  to  have  it  backed  by  a 

justice  of  the  peace  of  the  county  in  which  it  is  to  be  executed. 

I  can  hardly  believe  it  can  be  contended  that  he  should  apply  at 

the  time  the  order  of  cqmmitment  is  made.    But  then,  here  again, 

unfortunately,  the  drawer-up  of  this  record  has  totally  forgotten 

that  there  are  two  diiferent  words  for  a  commitment  which  is 

ecMnpulsory  within  the  first  section;  the  one  where  the  commitment 

is  to  be  immediately  upon  the  original  summons,  without  appear* 

ance  or  default,  in  wluch  case  the  party  will  be  resident  in  the 

same   place   in   all  probability   where   the  summons  is   served: 

the  next  sense  in  which  it  is  used  is  where  the  commitment  arises 

irom   some   default  made   at  a  future  time,  in  which  case  the 

re»dence  may  be  changed.  I  do  not  believe  that  was.  contemplated 

by  the  Act  of  Parliament,  because  it  seems  by  the  first  section  the 

d^wer  had  forgotten  the  interval  between  nonpayment  of   the 

instalments  and  the  making  of  the  order.     Nevertheless,  as  the 

words  are    ''he  shall  be  committed  to  gaol  where  he  shall  be 

resident,  ^  and  not  a  word  is  said  about  the  jurisdiction,  I  cannot 

bat  think  that  the  warrant  is  bad.     I  feel  great  diffidence  in  ex- 

pres^ng  this  opinion,  because  I  differ  on  the  question  of  residence 

from  the  rest  of  the  Court,  and  in  respect  to  the  other  point,  on 

which  two  of  my  learned  brothers  have  very  great  doubt. 

Coleridge,  J. — As  a  difference  of  opinion  prevails  among  my 
learned  brothers  on  this  important  subject,  it  would  be  very  presump- 
tuous in  me  to  say  that  I  have  formed  a  very  decisive  conclusion 
in  my  own  mind  on  either  of  the  points.  But  after  the  best 
consideration  I  can  give  to  the  question,  it  appears  to  me  the 
warrant  is  sufficient  as  to  the  allegation  of  residence,  and  that  it  is 
insufficient  in  not  stating  the  summons  to  the  party  before  the 
order  of  commitment  was  actually  made.  Now,  in  dealing  with 
the  question  as  to  residence,  it  must  be  remembered  that  we  are 
to  consider  an  Act  of  Parliament  that  has  relation  to  Courts  of  a 
limited  local  jurisdiction  and  also  with  respect  to  processes  which 
may  take  a  long  time  before  they  come  to  a  conclusion;  allowing, 
therefore,  ample  time  to  raise  questions  of  jurisdiction,  by  cliange 
of  residence  of  the  party  against  whom  the  proceedings  are  to  go. 
The  Act  of  Parliament  has  actually  contemplated  this,  and,  in  the 
first  {dace,  in  order  to  found  the  proceeding  upon  it,  a  aummona 
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Ex  parte     must  issue   from   the  judge  of  the    Court  of    that  county    in 
KiNKUfG.     ^jjj^ij  ^jjg  defendant  is  actually  at  the  time,  or  is  resident;  and  the 
warrant  and  the  order  for  taking  his  person  afterwards  must  go  to 
the  officer  of,  and  must  issue  from,  the  Court  of  the  county  in  which 
the  party  was  resident  at  the  time   when  the   summons  issued. 
Where  the  jurisdiction  commenced,  it  must  proceed;    and   the 
warrant  must  be  issued  to  the  officer  of  that  Court  (subject  to  an 
observation  that  I  shall  make  presently  more  fully  upon  the  2nd 
section),  and  must  be  enforced  by  him.     Now,  in  the  first  place, 
the  words  are,  as  to  the  commencement  of  the  jurisdiction,  that  a 
summons  is  to  be  issued  before  any  conunissioner  of  the  Court 
of  Bankruptcy  for  the  district  in  wlach  such  debtor  shall  reside  or 
be.     About  that  there  can  be  no  doubt  whatever.     I  think  there 
is  a  manifest  distinction  made    between  residence    and  actually 
being  at  the  moment  when  the  proceeding  issues;  it  means  that 
you  may  smnmon  a  party  wherever  you  can  find  him.    Residence 
IB  an  important  matter  to  be  looked  to  afterwards;  because,  when 
we  come  to  look  at  the  power  to  commit,  the  section  says  it  shall 
be  lawful  for  "  the  commissioner  or  the  judge  to  order  such  debtor 
to  be  conunitted  for  any  time  not  exceefing  forty  days  to  the 
common  gaol,  where  the  debtors  under  judgment  are  imprisoned, 
in  the  county  or  place  in  which  such  debtors  shall  be  resident." 
If  the  words  had  been  "in  which  such  debtor  shall  be  so  resident, 
as  aforesaid,"  or  if  it  had  been  "  shall  be  resident  as  aforesjud,"  in 
either  of  those  cases,  the  simple  addition  of  the  word  "  so,"  or 
**as  aforesaid,"  would  have  left  no  doubt.  In  my  opinion,  we  ouffht 
to  read  the  words  as  if  they  were  there ;   and  I  found  my  opimon 
in  part  on  the  convenience  of  the  thing,  and  in  the  second  place 
from  its  being  the  judge  who  has  the  original  jurisdiction,  and  his 
being  the  person  who  undoubtedly  is  to  issue  his  warrant.  I  should 
require  to  find  some  express  authority  for  holding  he  had  any  ri^ht 
to  issue  his  warrant  to  the  gaoler  or  officer  in  any  other  jurisdiction 
than   his   own.      If  we  look  to  the  second  section,  there  is  a 

S provision  made  for  this  very  case ;  and  I  read  that  in  a  very  dif- 
erent  way  (and  I  do  it  upon  general  principle)  firom  the  view  which 
my  brother  Patteson  has  taken  of  it.  This  provision  applies  in 
all  cases  where  final  judgment  shall  have  been  obtained,  or  an  order 
for  the  commitment  of  the  defendant  shall  have  been  made  under 
this  Act  (which  is  this  case),  and  the  defendant  shall  be  out  of  the 
jurisdiction  of  the  Court  Now  that  must  be  after  the  time  the 
proceedings  have  commenced,  because  he  must  have  been  within 
the  jurisdiction  at  the  commencement,  or  it  could  not  have  com- 
menced at  all.  This,  therefore,  I  assume  is  the  case  of  a  man 
having  changed  the  jurisdiction.  Then  this  Act  of  Parliament  says, 
**  it  shall  be  lawful  for  the  officer  charged  with  such  warrant  or 
order  of  commitment  to  apply  to  any  Justice  of  the  peace  acting  in 
a  foreign  county," — ^to  express  myself  shortl v.  Now,  if  the  judge 
have  power  to  order  the  commitment  out  of  liis  jurisdiction,  having 
commenced  in  it, — ^if  he  had  a  right  to  commit, — a  right  to  make 
an  order  of  oommittal  in  Surrey  or  Berkshire,  <»*  any  other  place, 
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there  would  be  no  necessity  to  invoke  the  aid  of  a  local  magistrate  in  ^  p^^ 
a  new  jurisdiction.  However,  it  must  be  so  done,  and  he  must  apply  "'w"'®- 
to  a  justice  of  the  peace.  Then  the  justice  of  the  peace  is  to  endorse 
the  warrant,  and  tnereupon  the  officer  shall  take  and  seize  the  person 
of  the  defendant,  wherever  he  shall  be  found  within  the  county,  in 
which  county  the  gaolers  of  the  county  are  to  obey  the  order,  and 
the  constables  and  other  peace  officers  are  to  be  aiding  and  abetting. 
What  is  the  party  to  do  ?  I  should  expect,  if  he  is  to  take  him  to 
the  gaol  of  such  county,  that  that  would  be  specified;  but  it  is  not 
8o;  all  that  is  said  is,  that  he  shall  take  and  seize  his  person  where- 
ever  he  shall  be  found ;  so  leading  the  Court  to  suppose  that  the 
warrant  being  backed  by  a  justice  of  the  peace  of  the  county,  the 
peace  officer  snail  take  mm,  that  he  shall  execute  the  original  order 
and  then  carry  him  to  the  gaol  of  the  county  in  which  the 
commissioner  or  the  judge  first  had  jurisdiction.  It  seems  to  m^ 
therefore,  that  this  is  the  correct  interpretation  of  the  Act  of  Parlia- 
ment ;  and  if  so,  there  is  no  doubt  that,  without  any  straining  of 
the  words  whatever,  without  giving  them  a  meaning  which  they 
have  not  within  the  Act  of  Parliament,  what  is  stated  on  this 
warrant  is  quite  sufficient  within  the  words  of  the  Act  of  Parlia- 
ment. There  is  another  way  of  coming  to  a  conclusion,  by 
ad<q>tii^  the  interpretation  my  brother  Erie  suggests.  In  the 
warrant  there  are  the  words  "  hath  been  resident, "  and  that  imports 
a  continued  residence  in  that  place  which  has  been  originally 
stated  in  the  commencement  of  the  warrant ;  for  the  warrant  states 
thus,  ^  so  and  so,  of  such  a  place,"  which  gives  him  a  description, 
and  being  found  in  such  a  place,  he  is  summoned  in  that  place,  and 
that  order  is  to  be  taken  to  mean  in  that  place  wherein  he  "  hath 
been  resident.''  I  do  not  found  my  judgment  on  that,  but  rather  on 
the  interpretation  I  have  given  to  the  Act  of  Parliament  It  means 
that  when  once  you  estaolish  the  jurisdiction,  it  is  to  that  parish, 
and  that  alone,  the  judge  or  other  local  power  has  the  power  to 
commit.  Upon  the  second  point,  with  regard  to  the  necessity  of 
the  summons,  I  must  decide  that  upon  the  general  principles,  wnich 
I  think  are  derived  from  the  statute,  or  from  the  common  law  in 
the  absence  of  any  express  provision  in  the  statute  law.  And  if 
there  be  a  judicial  act  to  be  done  in  reference  to  the  liberty  of  the 
subject,  before  a  judge  has  decided  upon  that  he  must  hear  both 
parties ;  he  must  give  both  parties  an  opportunity  of  being  heard. 
N'ow  is  this  or  not  a  judicial  act  ?  What  is  the  course  to  be  taken? 
Judgment  has  been  obtained  in  this  case  in  another  Court; 
although  judgment  has  been  taken  out,  the  party  has  been  brought 
before  the  commissioner  for  the  purpose  of  pursuing  the  course  for 
the  recovery  of  the  demand  given  by  this  Act  of  Parliament.  An 
order  has  been  made  that  he  shall  pay  the  debt  by  instalments, 
and  that  b  all  that  has  been  done.  Now  it  is  immaterial 
what  period  of  time  this  is  to  run,  or  into  what  amount  of 
instalments  the  debt  was  to  be  divided.  In*point  of  fact,  we  know 
that  up  to  the  extent  of  20/.  or  19Z.  19^.  the  jurisdiction  applies. 
It  may  be  divided  into  as  many  as  nineteen  months  in  which  the 
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^  po^ru  creditor  is  to  take  it.  And  the  foundation  of  that  is,  that  at  the 
time  when  the  order  is  made  he  has  the  means  of  paying.  The 
Act  of  Parliament  expressly  specifies  that,  and  the  judge  founds 
his  order  upon  that.  That  is  the  ground  on  which  it  proceeds. 
What,  then,  is  the  case  at  the  commencement  of  the  nineteen 
months  ?  On  the  omission  to  pay  an  instalment,  is  this  a  sus- 
pended capiasy  which  shall  hold  for  forty  days  in  point  of  duration, 
or  is  the  imprisonment  to  be  limited  to  forty  days  only  in  point  of 
time?  It  is  that  the  judge  shall  order  that  he  be  imprisoned  for  any 
period  not  exceeding  forty  days.  Now,  in  the  first  place,  how  is 
the  judge  to  arrive  at  the  fact  that  the  instalment  has  not  been 
paid  ?  That  is  rather  material :  he  is  to  take  it  on  an  ex  parte 
statement  from  one  who  is  a  creditor.  Suppose  again  he  has  no 
doubt  about  it,  and  by  an  examination  of  the  thing  it  appears  that 
on  consideration  of  having  been  paid  eighteen  instalments,  the 
creditor  forgave  him  the  nineteenth;  whether  that  was  binding  or 
not  would  be  immaterial,  but  it  shows  that  circumstances  might 
arise  to  be  inquired  into,  and  requiring  his  judgment,  whether  the 
warrant  should  issue  at  all,  or  whether  it  should  issue  for  the  forty 
days,  or  for  an  hour  only,  IVIr.  Petersdorff  admits  the  circum- 
stances to  be  fit  to  be  inquired  into,  but  he  says  the  commis- 
sioner is  to  determine  from  whom  and  to  what  amount  he  should 
require  the  information.  Now  it  never  can  be  said  that  his 
authority  is  quite  conclusive  on  that  matter;  it  never  can  be  said 
that  it  is  consonant  with  the  principles  of  the  English  law  that  a 
matter  of  that  sort  should  be  determined  at  the  discretion  of  the 
judge,  or  that  his  authority  can  be  deemed  to  be  conclusive  on  an 
ex  parte  statement.  What  I  ventured  to  say  in  the  course  of  the 
argument  was,  that  no  case  is  clear  till  you  hear  the  other  side. 
It  is  an  ex  parte  statement  which  may  turn  out  to  be  most  untrue 
when  you  near  the  statement  of  the  other  side.  On  either  of  these 
grounds  it  seems  absolutely  essential  the  judge  should  hear  both 
sides  before  he  makes  an  order.  My  Lord  has  been  moved  by  the 
weight  of  the  inconvenience  that  may  result  to  debtors  from  this, 
and  that  it  may  lead  to  great  expense  in  the  application  to 
attorneys  and  persons  to  assist  in  resisting  them.  This  is  the  evil 
incident  to  all  jurisdiction  as  to  these  matters,  and  cannot  be 
removed.  Where  you  have  a  code  of  laws,  you  never  can  prevent 
that  evil.  We  must  take  general  principles,  and  proceed  on 
general  principles,  and  we  must  leave  the  Legislature  to  remedy 
the  inconvenience  that  may  result  from  them  or  from  any  imperfec- 
tion in  their  enactments.  Till  I  see  there  is  something  more  than 
mere  silence  on  that, — and  it  is  admitted  that  the  Act  is  perfectly 
silent, — until  something  more  than  mere  silence  on  the  part  of 
the  Act  appears,  I  think  I  shall  retain  the  opinion  I  now  express, 
that  on  these  grounds  this  warrant  is  insuflScient  and  that  a 
summons  was  necessary. 

Erle,  J. — It  is  with  great  diffidence,  from  the  difference  of 
opinion  between  my  learned  brothers,  that  I  have  come  to  the 
conclusion  at  which  I  have  arrived.    I  have  given  the  best  attention 
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that  I  can,  and  my  opinion  is,  that  the  return  to  the  habeas  carpus  Bxparu 
showB  a  valid  committal.  Two  objections  have  been  made:  one  in  ^^^^ 
{KHiit  of  form,  and  one  in  point  of  substance.  The  point  of 
form  is,  that  the  commitment  is  to  the  gaol  of  the  county,  or  city 
of  London,  where  the  debtor  hath  been  resident,  and  who  is 
described  in  the  beginning  of  the  warrant  to  have  been  at  the  time 
that  the  summons  issues  resident  in  the  city  of  London:  and  it 
therefore  amounts  to  this,  that  you  were  resident  in  the  city  of 
London  when  the  summons  issues,  and  I  commit  you  to  the  gaol 
where  you  have  been  resident.  It  appears  to  me  if  the  residence 
18  continuing,  because  it  may  be  described  as  a  residence  that  was 
existing  at  the  time  these  proceedings  commenced,  and  was 
continuing  and  continued  in  fact  down  to  the  time  when  the 
commitment  was  made,  in  that  way  the  return  will  be  valid,  con- 
struing the  Act  in  the  most  limited  sense  to  require  the  commitment 
to  be  to  the  gaol  of  the  cotmty  where  the  prisoner  was  resident  at 
the  time  the  commitment  was  made.  It  appears  to  me,  if  that 
was  the  necessary  construction  of  the  Act  of  Parliament,  that 
the  judge,  who  has  jurisdiction  over  the  matter,  by  summons,  may 
aHnmit  him  to  the  gaol  of  the  district  where  he  was  resident  at 
the  time  when  the  proceeding  commenced.  I  think  it  would  be  a 
matter  of  obvious  inconvenience  if  the  debtor,  who  was  shown  to 
be  resident  in  the  country,  brought  before  a  commissioner  of  the 
district  where  he  was  so  residing,  and  committed,  should  be  able 
to  discharge  himself  from  that  prison  by  showing  a  change  of 
readence  between  the  time  of  serving  the  summons  and  the  time 
of  the  order  of  commitment  Residence  is  a  word  of  very  varying 
meaDing,  and  not  less  so  within  this  Act  of  Parliament.  Much 
iess  would  satisfy  it  than  the  change  of  lodgings  from  the  one 
county  to  another — a  matter  that  might  be  done  in  an  instant. 
Therefore  it  was  necessary  for  the  Act  of  Parliament  to  be 
construed  that  the  commissioner  of  the  district  where  the  debtor  was 
residing  at  the  time  that  the  summons  is  served  upon  him,  should 
have  jurisdiction  to  commit  him  to  the  gaol  of  the  county  in  which 
that  district  is  situated,  that  being  the  gaol  of  the  county  in  which 
he  was  so  resident,  as  mentioned  in  the  commencement  of  the 
section.  On  that  ground,  the  return  on  the  face  of  it  being  clearly 
sufficient,  it  is  not  necessary  to  consider  whether  the  word  "  reside" 
nnder  this  Act  of  Parliament,  has  any  different  meaning  from  the 
word  **  being."  A  summons  may  be  served  on  a  debtor  in  a  county 
where  he  shall  be  or  reside,  and  the  debtor  may  be  committed  to 
the  gaol  of  the  county  where  he  shall  be  resident.  It  is  not 
necessary  to  consider  whether  these  two  words  were,  in  the  mind  of 
the  Legislature,  synonymous.  That  being  the  objection  in  point 
of  form,  the  objection  in  point  of  substance  is,  that  the  judge 
in  this  case  has  committed  the  debtor  for  the  nonpayment  of  an 
instalment,  and  it  does  not  appear  that  the  debtor  was  summoned 
to  appear  before  him  to  show  cause  why  he  should  not 
be  so  committed;  and,  upon  the  best  consideration  I  have 
been  able  to  give,  it  appears  to    me  that,    according    to  the 
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Bxparu  words  of  the  enactment,  the  judge  had  authority,  under  this  Act 
iNo.  ^£  Parliament,  because  the  Act  of  Parliament  lias  provided  for  the 
power  of  commitment  in  a  variety  of  events ;  and  the  power  here 
exercised  is,  that  if,  the  debtor  having  been  summoned  before  him, 
the  judge  shall  be  of  opinion  that  he  is  able  to  pay  the  debt  by 
instalments,  and  he  shall  not  pay  the  debt  accordingly  as  the 
instalments  are  directed,  the  judge  may  commit  him.  Now  the 
Act  of  Parliament  only  requires  one  summons  (which  appears  by 
the  return  to  have  been  sent),  the  debtor  has  appeared  before  the 
judge,  and  the  judge  has  been  of  opinion  he  is  able  to  pay  by 
certain  instalments,  namely,  by  22.  per  month,  and  the  return 
shows  that  the  judge  had  inquired  mto  the  facts,  and  satisfied 
himself  that  the  first  of  the  instalments  was  not  paid.  The  words  of 
the  Act  had  not  been  complied  with,  and  I  think  the  judge  had 
authority  to  issue  the  warrant  of  committal.  It  has  been 
contended  against  this,  that  it  is  harsh  to  commit  a  party  to 
prison  without  giving  that  party  an  opportunity  of  showing  cause 
against  it.  It  appears  to  me  in  answer  to  that,  a  writ  of  capias 
against  a  debtor  on  his  failure  to  pay  his  debts  would  be  wholly 
inoperative  if  a  summons  was  necessary  to  give  him  notice  that  a 
capias  was  to  issue.  A  capias  is  to  be  resorted  to  at  the  discretion 
ot  the  judge,  and  resorted  to  in  case  the  debtor  shall  be,  in  his 
opinion,  unable  to  pay  his  debts,  or  who,  in  his  opinion,  may  have 
inade  a  default ;  and  the  case  may  be  supposed  where  a  debtor 
was  about  to  be  absent,  or  was  making  away  with  his  property. 
If  a  summons  was  necessary  to  be  given,  that  was  returnable  some 
days  afterwards ;  and  in  case  of  its  not  being  satisfactorily  answered, 
then  that  a  capias  shall  issue.  Common  experience  would  show 
that  a  capias  imder  such  circumstances  would  be  altogether 
inoperative  against  that  class  of  debtors  to  whom  it  ought  to  be 
directed.  The  Act  of  Parliament  appears  to  be,  upon  a  proper 
construction  of  it,  wholly  devoid  of  harshness.  It  would  appear 
that,  down  to  so  very  short  a  time  as  1845,  if  a  creditor  recovered 
judgment  against  a  debtor,  he  might  issue  a  capias  against  him, 
and  take  him  for  the  debt  and  costs.  An  Act  of  Parliament 
had  passed  which  said  in  all  actions  for  debt  under  20Z.  the  creditor 
shall  not  be  at  liberty  to  take  the  body  of  the  debtor.  It  was 
supposed  that  some  evil  to  the  creditor  or  rather  benefit  to  the 
debtor  would  be  done.  And  then  the  Act  passed  which  is  the 
subject  of  the  present  discussion.  That  Act  restores  the  right  of 
issuing  a  capias  ad  satisfaciendum^  but  not  to  the  extent  to  which  it 
existed  before  the  alteration  I  have  adverted  to,  but  modifying  the 
alteration,  and  raising  the  construction  that  I  have  been  led  in  my 
mind  to  put  upon  it.  A  party  who  has  recovered  a  judgment  for 
20L  or  under,  must,  before  he  can  take  the  body  of  the  debtor, 
summon  that  debtor,  and  various  inquiries  are  to  be  gone  into ; 
among  other  things,  whether  he  is  able  to  pay  the  debt,  or  can 
pay  it  by  instalments ;  and  the  judge  having  decided  these  two 
questions  in  the  affirmative,  the  Act  says  he  may  order  it  to  be 
paid  by  instahnents,  with  a  discretionary  power  to  commit,  which 
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is  veiy  much  the  same  as  if  the   caputs  ad  satisfaciendum  was     ^  P**^^ 

iflsoed  on  the  first  application^  and  as  if  it  had  not  been  suspended.       ^^^^' 

If  the  debtor  shall  irom  time  to  time  pay  the  instalments  as  he  is 

directed  to  pay  them,  in  that  case  he  shall  not  execute  the  order ; 

but  if  he  shall  not  pay,  then  on  such  default  the  judge  may  execute 

it     In  the  present  instance  the  instalments  were  ordered  to  be 

paid;  if  de&ult  is  made,  the  creditor  has  not  the  jpower  of  issuing 

a  capias  and  executing  it,  but  it  is  in  the  discretion  of  the  judge 

to  issue  it,  and  the  creditor  must  go  to  the  judge  and  must  make  an 

s^ication  and  satisfy  the  judge  that  the  debtor  ought  to  be  taken. 

If  Dj  er  parU  statements  he  does  so  satisfy  him,  and  a  capias  issues 

mud  the  debtor  is  taken,  there  may  be  occadonal  hardship  in  the 

case  of  an  honest  debtor.      And  the  operation  of  the  Act  clearly 

mast  be  to  apply  to  the  case  of  a  fraudulent  debtor,  and  it  would 

almost  amount  to  setting  the  Act  of  Parliament  at  defiance.      If 

there  is  any  evil  in  the  case,  such  as  a  debtor  wrongfully  taken  by 

virtue  of  this  Act,  the  form  of  commitment  appears  to  point  out  a 

satisfactory  remedy,  because  it  is  a  committ^  for  forty  days,  or 

until  he  shall  be  discharged  by  my  order, — reserving  a  discretion 

to  the  judge  by  the  order  which  has  been  issued,  to  enable  him,  if 

he  has  a  just  cause  of  complaint,  to  make  known  his  grievance. 

And  imder  that  power  the  judge  may  at  any  time  release  him  from 

imprisonment,  i^  in  his  opinion,  he  had  been  imprisoned  wrong- 

fbUy.     Taking  into  consideration  the  balance  of  evil  on  both  sides, 

I  have  felt  it  to  be  my  duty  to  come  to  the  conclusion  that  the 

prisoner  ought  to  be  remanded.      The  decision  is  one  which  has 

•{qjilieation  to  the  County  C!ourts  Act,  which  contains  the  same 

power  of  commitment;  and  therefore  the  same  questions  may 

there  arise. 
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COURT    OF  COMMON  PLEAS. 

Trinity  Term,  1847. 

Re  Thoscas  KmKiNG. 

Commitment  for  Nonpayment  of  Instalments. 

A  judgment-debtor  having  been  ordered  to  pay  the  debt  by  instalments 
under  the  8  4"  9  Viet.  c.  127,  s.  1,  was  committed  to  prison  for  default 
in  payment  of  one  instalment.  The  prisoner  having  been  brought  up 
on  a  habeas  corpus,  and  the  warrant  not  showing  that  the  debtor  had 
been  summoned  to  sliow  cause  why  he  had  made  such  default,  was  held 
defective f  and  the  prisoner  was  discharged 

Rb  THOMAa  riiHE  prisoner  had  previously  been  brought  up  on  a  habeas  corpus 
Kmmro.  JL  jj^^  ^^  Court  of  Queen's  Bench,  and  was  remanded  to  his 
custody.  Pashley  now  made  an  application  to  this  Court,  the 
prisoner  having  been  brought  here  on  a  habeas  corpus  to  discharge 
iiim  out  of  custody,  on  the  groimd  that  the  warrant  of  commitment 
was  defective  in  not  showing  that  the  prisoner  had  been  smnmoned 
to  answer  his  defaiilt  in  nonpayment  of  the  instalment. 

The  argument  and  warrant  of  conunitment  are  reported  in  the 
case  in  me  Queen's  Bench,  ante.  It  is  not  thought  necessary 
to  mention  the  other  grounds,  as  they  were  not  argued  or  alluded 
to  by  the  Bench. 

Peter sdorff  was  heard  contra. 

Judgment. — June  4. 

Wilde,  C.J. — The  Court  have  looked  very  anxiously  on  the 
question  which  arises  in  this  case,  as  they  would  naturaUy  do  when 
it  has  been  before  another  Court  of  such  high  authority,  which 
could  not  come  to  a  satisfactory  conclusion  on  the  question,  those 
very  learned  persons  having  differed  in  the  construction  to  be 
placed  on  this  statute,  and  having  considered  all  this,  we  think  that 
this  return  is  not  sufficient,  and  that  the  defendant  is  entitled  to  be 
discharged  by  reason  of  the  deficiency  of  the  warrant  under  which 
he  was  taken  into  custody.  This  statute  is,  to  a  considerable  extent 
penal,  because  it  gives  a  power  of  imprisonment  not  by  way  of 
satisfaction  of  the  debt.  K  a  defendant  is  taken  into  custody  under 
this  Act,  it  is  so  framed  as  to  reserve  to  the  plaintiff  his  right  to 
obtain  satisfaction  of  his  debt  afterwards.  It  was  otherwise  under 
the  old  law,  but  here  it  is  simply  used  by  way  of  punishment  or 
coercion,  and  the  party  is  subjected  to  iniprisonment  according  to 
the  circumstances  of  his  particular  case.  It  appears  by  the  section 
in  question  that  if  a  party  wishes  to  recover  or  enforce  payment  of 
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hifl  debt  he  18  to  apply  to  someone  of  these  Courts  for  an  order  on  his         ^ 
debtor,  and  he  is  to  be  summoned^  and  an  inquiry  is  to  take  place       c?r!^' 
in  the  matter.     One  material  part  of  this  inquiry  is  his  means  of 
payment;  and  the  Act  infers  a  discretionary  power,  for  the  judge 
IS  to  exercise  his  discretion  with  regard  to  the  time  to  be  given  ror 
payment  of  the  debt;   that  discretion  depending  principal^  on  the 
means  of  the  individual  to  pay.     He  has  power  to  commit  in 
certain  cases  pointed  out  by  the  Act  of  Parliament,  such  as  the 
concealment  of  property,  or  misconduct  in  the  mode  of  contracting 
the  debt ;  but  that  imprisonment  is  not  in  satisfaction  of  a  debt ; 
it  is  punishment  for  misconduct  in  the  orimnal  contraction  of  the 
debt.     But,  among  other  things,  a  power  is  given  to  inquire:  he 
is  to  inquire  into  the  means  of  the  party  to  pay,  and  if  he  has 
means  and  does  not  pay  immediately,  it  is  to  be  adjudged  when  he 
is  to  pay.     If  he  can  presently  pay,  he  is  to  be  ordered  presentlv 
to  pay ;  and  if  he  does  not  do  so,  he  may  be  committed.     But  it  is 
obvious  it  must  be  clearly  known  as  material  to  that  Act  whether, 
at  the  time  he  makes  default,  he  had  the  means  of  payment ;  for  it 
is  to  be  observed  that  this  statute  only  deals  wim  the  person  of 
the  debtor,  and  leaves  all  the  modes  of  acting  with  regard  to 
property  under  the  old  Acts  imtouched.     By  the  present  Act  an 
additional  remedy  is  provided  against  the  person  under  certain 
Giicomstances,  apparently  with  the  view  of  punishing  him:  but  this 
remedy  is  only  in  force  on  the  judge  being  satisfied  uiat  he  wilfully 
withholds  payment,  and  has  the  means  of  making  it.     The  Act  is 
founded,  apparently,  on  the  inhumanity  of  sending  a  man  to  prison 
when  he  has  not  the  means  of  paying,  reserving  a  power  to  punish 
him  if  there  is  fraud  found  connected  with  the  debt.     The  course 
of  proceeding  is  this:  it  appears  the  party  is  to  be  summoned,  and 
an  inquiry  is  to  be  made  as  to  his  means  of  payment;  and  if  it 
appears  that  he  has  the  means  of  payment,  by  instalments  or  other- 
wise, he  shall  be  ordered  to  pav  accordingly.    It  is  necessary  in  the 
outset  that  the  commissioner  snail  exercise  a  discretion  as  to  the 
periods  to  be  named  for  payment.     It  is  necessary  that  he  should 
mquire  into  the  then  circumstances  of  the  party,  and  as  to  his  future 
means  of  payment,  because  his  not  being  ordered  to  pay  at  once 
presupposes  that  he  has  not  the  means  of  paying  then,  and  therefore 
there  must  be  an  inquiry  as  to  his  future  means  of  paying:  for  if  he 
have  the  present  means  of  paying,  he  is  to  pay ;  and  it  is  only  on  the 
presumption  that  he  has  not  the  present  means  of  paying,  that  the 
judge,  under  this  Act  of  Parliament,  would  be  authorized,  acting 
in  3ie  spirit  of  the  Legislature,  to  grant  time  for  the  payment. 
Well,  then,  if  time  is  granted,  with  reference  to  what  object  is  it 
granted?      With  reference    to  the  subject   of    the  means — the 
probable  means,  at  the  period    when  the  payment  is  directed  to 
oe  made,  it  appears,  as  to  that  point,  that  after  the  judge  shall 
have  made  an  order  specifying  the  certain  periods  of  payment — 
there  is  to  be  no  other  inquiry  upon  the  subject — ^if  the  debtor  do 
not  pay,  but  has  the  means  of  paying  the  amount,  according  to  the 
order  of  the  judge,  there  is  a  power  to  commit  for  a  term  not 
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■«•  exceeding  forty  day  &  What  is  to  regulate  the  judge  in  prescribing 
C.  pT^'  the  period  of  time  for  which  the  party  is  to  be  committed?  You 
find  that  the  original  order  is  to  be  framed  with  reference  to  the 
means  of  payment ;  what  is  to  be  the  foundation  of  the  judgment 
to  be  formed  with  remrd  to  the  time  for  which  the  party  is  to  be 
committed?  Can  it  be  doubted  but  that  the  debtor's  means  of 
paying  must  be  at  least  one  of  the  essential  points  of  the  inquiry? 
And  if  that  is  to  be  one  of  the  essential  points  of  that  inquiry, 
the  judge  cannot  by  possibility  make  an  effectual  inquiry  into  the 
means  of  paying,  or  at  least  with  any  certainty  of  Ins  conclusion 
being  well  founded^  unless  he  has  heard  the  party  who  must  best 
know  with  certainty  the  means  he  has  of  payment,  and  who  is  the 
only  person  to  know  his  means  of  payment.  And  with  regard  to 
payment,  many  circumstances  might  exist  of  bodily  misfortune, 
dist^pointment,  and  loss,  which  the  creditor  might  nave  no  means 
of  knowing  or  any  other  person  likely  to  be  brought  before  the 
judge  by  the  creditor.  As  the  period  for  commitment,  therefore, 
18  .discretionary,  it  would  seem  tnat  the  inquiry  is  to  regulate  the 
discretion;  and  whereas  inquiry  is  necessary  to  regulate  the 
discretion,  common  justice  and  general  principles  of  right  will 
require  that  the  party  most  interested  in  the  result  of  the  inquiry 
— ^the  party  most  ftilly  possessed  of  the  means  of  best  answering 
satififactoruy  the  object  of  pursuing  the  inquiry — should  be  heard. 
When,  therefore,  the  Act  d^tinctly  points  to  an  inquiry  of  some 
kind,  or  some  sort,  as  it  must  be  taken  to  do  when  it  makes  the 
period  of  imprisonment  discretionary,  it  seems  to  follow  that  it  is 
left  to  the  general  principles  as  to  the  parties  to  be  heard  upon 
such  inquiry  so  to  take  place,  and  as  it  may  make  a  most  material 
diflference,  and  must  nmke  some  difference  to  the  party  whether 
he  is  to  be  committed  for  two  days,  or  for  a  week,|or  for  forty  days, 
whUe  there  remains  matter  upon  which  the  judicial  mind  is  to  be 
exercbed,  it  seems  to  follow  that  the  party  who  possesses  the  best 
means  of  giving  the  information,  and  who  is  deeply  interested  in 
the  resiilt  of  the  inquiry,  should  be  heard.  Here  is,  therefore, 
something  for  inquiry,  for  that  inquiry  which  is  made  the  founda- 
tion of  the  judicial  discretion.  How  can  it  be  meant  that  there  is 
to  be  an  exclusion  of  the  part^  from  being  heard  on  inquiry,  and, 
on  that  inquiry,  on  facts  and  circumstances  more  immediately  con- 
nected witili  his  own  condition?  When,  therefore,  it  distinctly 
points  to  a  summons,  hearing  and  examination,  in  the  first  instance, 
and  when  it  points  to  a  subsequent  inquiry,  unaccompanied  by  any 
words  excluding  those  ordinary  means  of  judicial  information, 
namely,  by  hearing  the  party  interested  in  the  inquiry  at  all,  the 
safest  rule  of  construction  is,  that  the  party  shoidd  have  notice 
before  he  is  committed.  We  find  the  statute  based  altogether 
upon  the  principle  that  a  debtor  shall  not  be  imprisoned  who  has  not 
the  means  of  paying;  and  that  being  the  principle  of  the  Act,  I 
think  it  is  best  construed  by  saying  that  the  judge  should  have  the 
means  of  forming  a  distinct  judgment,  before  he  determines  on 
the  commitment,  which  is  not  to  be  by  way  of  satisfaction,  but  by 
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wiy  of  panifihrnent.    Feeling  that  doubt  and  hesitation  in  my  own         ^ 

jis^ineint,  which  I  ever  must  feel  when  I  hear  the  learned  judges     ^*p'®' 

of  die  Qaeen's  Bench  have  entertained  a  different  opinion^  I  am 

yet  constrained  to  say,  that  the  construction  most  consonant  with 

the  views  of  the  L^islature,  and  most  consistent  with  general 

prindplesy  and  with  the  proper  administration  of  justice,  and  the 

true  construction  of  the  Act  itself,  is,  that  when  de&ult  is  made,  iif 

the  creditor  asks  for  the  commitment,  in  order  that  the  judge  may 

have  the  pn^r  means  of  knowing  what  is  the  proper  period  of 

commitment,  the  debtor,  who  may  nave  the  means  of  laying  before 

him  the  drcumstances  within  his  knowledge,  must  be  summoned* 

I  think,  under  the  drcumstances  of  this  case,  the  warrant  is  ddfeo- 

tive  in  the  two  respects  pointed  out,  and  therefore  this  rule  ought 

to  be  discharged. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion  as  that  which  my 
Lord  has  already  expressed ;  and,  with  all  due  deference  to  the 
learned  persons  who  have  entertained  a  different  opinion,  I 
cannot  but  say  that  it  appears  to  me  to  be  a  very  diear  case 
on  the  construction  of  tins  statute,  regulated  by  me  ordinary 
principles  of  the  government  of  Courts  of  Law.  Now,  it  seems  to 
me  to  be  clear  that  the  act  done  in  this  case  is  not  a  ministerial 
but  a  judicial  act  Hiat  being  so,  we  have  to  proceed  according 
to  all  rules  and  general  prindples  that  r^nlate  our  law  as  laid 
down  in  the  case  of  Harper  y.  Carr,7  T.  K.  270;  it  decides  that 
in  cases  of  that  nature,  where  a  judicial  act  is  to  be  done,  it  can 
only  be  regularly  done  after  hearing  what  the  parties  have 
to  aDege.  Now,  the  only  argument  that  has  been  brought  forward^ 
as  I  cm  understand,  for  deviating  firom  the  analogous  prindple 
of  the  law  is,  that  it  will  be  very  inconvenient  in  this  case, 
beeaoBS  Ae  service  of  such  a  summons  on  the  party  will  be 
a  Doitice  to  him  to  abscond  and  get  out  of  the  way.  But,  con- 
sidering the  nature  of  this  Act  of  Parliament,  I  do  not  think  that 
is  a  practicable  probability,  because  these  matters  are  all  in  cases 
of  extremely  small  debts.  It  may  be  reasonable  that  there  should 
not  be  a  power  to  commit  ex  parte,  without  hearing  both  the 
parties,  unless  there  is  any  strong  probability  of  the  party  abscond- 
ing. In  cases  where  there  were  large  sums  in  cuspute,  it  was 
worth  the  while  of  the  partv  to  abscond,  and  carry  off  nis  property 
out  of  the  country.  But  tnis  Act  onlv  applies  to  debts  under  the 
nm  of  202. ;  dierefore  I  cannot  think  there  is  any  great  probability 
tliat  the  party  would  abscond  from  such  a  debt  as  that.  Generally 
ipeakii^  it  happens  that  the  debts  are  payable  by  instalments, 
ia  mall  sums ;  therefore  I  do  not  thinK  that,  looking  at  the 
matter  the  Act  is  contemplating,  it  was  intended  to  deviate 
fiom  the  ordinary  course  of  legal  administration.  Surely  it  is  to 
be  considered  how  highly  pend  this  Act  is ;  that  a  party  under 
flds  Act  may  be  imprisoned  for  fortv  days,  toties  quoticy  and  that 
»  no  satisfaction  for  the  debt.  It  is  certainly  fit,  in  such  a  case, 
dot  we  should  not  deviate  from  the  ordinary  principles  that 
legulate  judicial  discretion.    It  seems  to  me,  therefore,  that  the 

d2 
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^  judge  ought  to  inquire  before  he  comiuits  or  determines  whethe 
^  rao,  j^^  should  sentence  a  party  for  forty  days,  or  for  what  less  ten 
than  that.  He  must  exercise  discretion  on  that  point,  and  ougfa 
to  be  aware  of  all  the  circumstances  that  can  be  brought  befor 
him  by  the  party  who  has  committed  the  default.  It  appears  t 
me,  in  this  case,  the  Act  has  not  been  satisfied,  and  that  the  part 
ought  to  be  dischai^ed. 

Maule,  J. — I  tmnk,  on  the  substantial  ground  which  appear 
on  the  objection  to  the  return,  that  the  defendant  is  entitled  t 
his  discharge.  The  proceeding  is  one  which  is  sought  to  be  sue 
tained  by  and  arises  under  the  1st  section  of  the  8  &  9  Vict,  c  121 
which  gives  the  power  to  the  judges,  being  barristers  or  attorney 
of  a  certain  standing,  to  enforce  judgments  obtained  in  the  sai 
Courts  or  in  other  Courts  by  a  certain  proceeding  that  is  to  b 
taken  in  reference  to  enfordng  the  payment  of  debts,  and  als 
in  reference  to  the  punishment  of  the  debtor  if  he  has  misconducte 
himself.  It  requires  that  the  order  shall  be  obtained  in  the  fore 
prescribed  by  the  Act ;  and  upon  his  obtaining  it,  the  judge  is  t 
issue  a  summons  in  the  form  also  prescribed;  and  then,  upon  th 
party  appearing  before  him,  he  is  to  make  an  order,  or  if  he  doe 
not  appear,  having  been  summoned^  or  by  his  agent,  the  com 
missioner  is  bound  to  make  an  order  for  the  pajnnent  of  the  deb 
by  instalments,  or  otherwise.  Then  comes  the  jurisdiction :  th 
judge  is  to  commit ;  and  in  case  the  debtor  shall  not  attend  a 
required  by  the  said  summons,  and  shall  not  allege  a  suffiden 
excuse  for  not  attending,  that  is  one  case;  ^^or  shall,  if  attending 
refuse  to  disclose  his  property,  or  his  transactions  re^DCCting  th< 
same,  or  respecting  the  contracting  of  the  debt,  or  shall  not  makt 
answer  thereof  to  the  satisfaction  of  the  commissioner  or  Court 
or  shall  appear  to  such  commissioner  or  Court  to  have  been  guilt] 
of  firaud  in  contracting  the  debt,  or  of  having  wilfully  contracts 
it  without  reasonable  prospect  of  being  able  to  pay  it,  or  of  having 
concealed  or  made  away  with  his  property  in  order  to  defeat  hi 
creditors ;" — (then  comes  the  portion  of  the  section  intended  to  b 
considered  here,)  '^or  if  he  appears  to  have  the  means  of  paying 
the  same  by  instalments  or  otherwise,  and  shall  not  have  the  samn 
at  such  times  as  the  commissioners  or  Court  shall  order,  or  as  thi 
Court  shall  have  ordered,  in  which  the  original  judgment  shal 
have  been  obtained  or  order  made,"  then  with  reference  to  thi 
power  the  section  goes  on,  ^^  then  in  any  of  the  said  cases  it  shal 
be  lawful  for  such  commissioner  or  the  judge  of  such  Court  t< 
order  such  debtor  to  be  committed  for  any  time  not  exceeding 
forty  days  to  the  common  gaol  wherein  the  debtors  under  judg 
ment  are  imprisoned."  Well,  then,  that  power  appears  to  Im 
exercised  in  certain  cases,  not  of  simple  nonpimnent,  but  ii 
cases  clearly  of  &aud  or  conduct  in  the  nature  of  fraud ;  cases 
in  short,  of  delinquency, — that  is,  omitting  to  do  something  whid 
he  ought  to  do,  not  the  omitting  to  do  something  he  is  merel} 
bound  to  do— that  is,  something  he  is  morally  bound  to  do  anc 
legally  bound  to  do.      Such  a  person,  and  such  a  person  only^  ii 
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to  be  the  subject  of  this  power  of  imprisonment,  because  with         ^ 

lefpect  to  those  who  do  not  attend  the  smnmons  served  on  them,  they    ^^pT^' 

wkj  be  presumed  to  belong  to  one  of  the  classes  of  subjects  enume- 

nted,  either  those  persons  guilty  of  the  fraud  of  contracting  a  debt  or 

oontnctin^  it  without  the  reasonable  prospect  of  being  able  to  pay  it. 

Aperson  in  this  class  is  a  person  wno  must  appear  to  have  the 

means  of  paying  the  sum  by  instalments  at  the  time  that  it  is  not 

pud,  and  at  the  time  that  the  commissioner  or  judge  shall  order  it 

to  be  paid — ^that  is  a  delinquency,  and  a  thing  in  the  nature  of  a 

fimd.     If  the  debt,  which  is  ascertained  by  a  judge  beyond  all 

poanbility  of  being  disputed,  and  which  is  a  debt  order^  to  be 

piid  by  a  competent  jurisdiction,  is  not  paid,  it  may  be  by  mis- 

fivtnn^  or  it  may  be  a  &ult ;  it  is  a  thing  in  the  nature  of  a  firaud 

ad  delinquency  if  it  is  contracted  by  a  person  who  has  not  the 

of  paying,  and  it  is  for  an  offence  of  this  kind  that  a 

ler  is  to  be  committed  under  the  eo.  so.;  it  is  for  this  he  is  to 

oonunitted — ^for  not  paying,  being  able  to  pay.      The  form  of 

lemedy  given  by  the  statute  against  debtors  merely  unfortunate, 

was  a  power  given,  not  merely  by  way  of  remedy  and  of  enforcing 

psyment  by  the  creditor,  but  by  way  of  punishment  to  the  debtor ; 

and  incident  to  that  also,  the  power  of  exercising  a  degree  of 

coerdon  as  long  as  the  time  of  imprisonment  lasts,  which  may  be 

ancillary  to  the  payment  of  the  debt.      Now  the  effect,  therefor^ 

of  this  section  is  this,  taken  shortly,  that  if  a  man  shall  fraudulently 

Qnat  to  pay  the  money,  or  omit  certain  other  acts,  when  he  ought 

to  pay  it,  ne  may  be  punished  for  that  by  an  imprisonment  not 

nt^^^icn^  forty  day&      Hiat  is  the  effect  of  the  section.      Now, 

oatainlj,  iqK>n  the  general  principle  of  law,  it  would  be  necessary 

tiiftt  a  penon,  before  he  is  to  be  ptmished  for  misconduct,  if  he  lie 

capaUe  of  showing  mitigating  or  aggravating  circumst^ces,  should 

hve  the  opportumty  of  being  heard,  and  if  an  order  is  made  upon 

the  first  heuing  upon  his  attendance  under  the  summons  mentioned 

in  schedule  A.  then  undoubtedly  he  would  have  an  opportunity  of 

bemg  heard  and  being  told  ^^  there  are  circumstances  that  at  first 

^t  certainly  appear  as  if  he  was  guilty  of  fraud ;"  and  then  if  he 

hare  not  a  reasonable  prospect  of  paying,  he  may  say,  ^^  I  can 

Aaw  something  in  my  case  that  may  induce  you  to  alter  your 

opnion,"  and  so  alter  the  complexion  of  the  case  altogether.      The 

Older  to  commit  for  nonpayment  of  the  debt,  when  it  is  to  be 

pod  by  instalments,  can  only  be  by  his  omitting  to  attend  on  the 

fommonfi.      Now,  if  he  is  able  to  pay  it,  the  committal  is  to  take 

place  on  the  omission  to  pay  it,  he  being  able  to  pay  at  the  time, 

tad  that  cannot  be  inquired  into  on  his  appearance,  and  being 

object  to  a  discretionary  power ;  and  why  diould  he  not  have  the 

Gle  opportunity  of  being  neard  in  his  own  defence  when  there  is 

an  imprisonment  for  a  delinquency  that  arises  after  the  order  to 

lay  by  instalments  has  been  made,  by  not  paying,  he  having  the 

Beans  of  paying  ?     It  must  mean,  that  having  the  means  of  paying 

tt  the  time  he  is  called  on  to  pay,  and  not  paying,  constitutes  the 

dtSoquency  for  which  he  is  to  be  committed,  without  any  inquiry 
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A  except  that  by  the  affidavits  of  the  adverse  partieo.  It  certainly 
C.  P.  ^  appears  to  be  contranr  to  the  general  principle  of  justice  that  a 
person  should  be  punished  without  being  heiurd.  it  was  said  in 
Bagg*8  case,  11  Qo.  99,  by  one  of  the  judges — a  judge  of  great 
au^ority — ^that  it  is  contrary  to  law  that  a  person  should  be 
be  punished  without  being  heard ;  and  how  can  a  man  be  heard 
witnout  being  summoned  and  having  the  opportunity  of  being 
heard?  I  thii^it  is  contrary  to  natural  justice,  and  contauy  to  the 
spirit  of  many  written  laws  of  this  country,  and  it  certeanly  is 
oontauy  to  uie  general  spirit  of  the  common  law  of  this  country* 
Now  the  general  principle  is  well  established^  and  the  question  is, 
is  there  anything  to  take  this  case  out  of  it  ?  There  is  certainly 
nothing  in  the  express  provisions  of  the  Act  to  do  sa  It  has  been 
sought  to  find  an  analogy  between  this  and  the  case  in  whidi, 
under  the  statute  of  Victoria,  a  person  may  be  held  to  bail  by  a 
judge's  order,  if  it  appear  that  he  is  about  to  leave  the  countnr* 
There  he  is  not  committed  in  execution — only  committed  till  he 
finds  bail ;  but  as*  it  appears  likely  to  inirin^  upon  the  general 
rule  that  a  man  shall  not  be  deprived  of  his  Lberty  unless  he  have 
an  opportunity  of  showing  cause,  it  looks  as  if  the  preventing  froudu- 
lent  persons  from  flying  the  country  is  an  object  of  sufficknt 
weight  to  justify  a  departure  to  the  extent  to  which  there  is  a 
a  departure  ttoxn.  the  general  principle,  that  a  man's  liberty 
shall  not  be  taken  away  vrithout  a  power  of  being  heard. 
In  that  case,  a  power  is  given  by  the  statute;  and  it  is  in  general 
terms.  There  is  no  mistake  as  to  the  Act  itself;  it  is  founded  on 
the  general  and  important  prindple  of  law  to  whidi  I  have  been 
adverting.  In  that  case  there  is  a  power  given,  that  if  a  person  is 
taken  imder  such  a  warrant,  and  ne  does  not  choose  to  give  bail, 
he  may  instantly  apply  to  any  judge,  and  maj  require  that  he 
should  be  forthwith  dischai^ed,  and  may  get  satisfaction  if  he  has 
been  improperly  taken.  That  is  a  qualification  that  shows  how 
watchful  the  Legislature  was  when  dealing  with  any  power,  how- 
ever it  might  thmk  it  necessary  to  give  that  power,  if  it  was  giving 
a  power  likely  to  be  exercised  in  den^tion  of  the  rights  of  the 
suDJect  to  freedom  from  imprisonment.  Now,  in  this  Act  of 
Parliament  there  is  nothing  of  the  kind.  There  is  a  power  given 
by  the  Act,  that  a  person  may,  if  he  thinks  fit,  summon  his  debtor 
to  appear  before  the  Court,  and  show  cause  why  he  should  not 
be  forthwith  dischai^ed ;  but  the  only  way  in  whidi  he  can  get 
out  of  any  epecial  provision  of  this  Act  is  by  paying  the  debt  and 
the  costs.  Now^  supposing  it  was  found  to  be  necessary,  and  Mr. 
Petersdorff  did  not  deny  it,  to  have  a  second  inquiry,  the  warrant 
cannot  issue,  or  an  inquiry  take  place  on  the  warrant;  but  there 
must  be  a  second  inquiry  ex  parte,  or  otherwise.  Supposing  the 
statute  was  to  have  that  construction,  what  a  strange  consequence 
would  result ;  an  ex  -parte  inquiry  is  to  be  instituted — that  is  to 
say*,  the  commissioner  shall  liave  the  power  to  inquire  on 
affidavits  made  on  the  part  of  the  plaintiff,  showing  delinquency 
om  the  part  of  the  detendant,  and  to  commit  the  defendant  in 
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execation  by  way  of  punishment  for  that  delinquency.  I  conceive  «.  ^ 
he  ahoold  not  have  the  power  of  committing  a  person  to  prison  in  ^^^' 
tint  way,  without  he  have  the  opportunity  of  &*st  calling  upon  the 
penoQ  who  had  put  him  in  prison  and  of  showing  that  what  he  had 
ttited  was  entirely  a  mistake*  For  instance,  under  the  circum* 
stanocfl^  where  it  is  stated  he  has  the  means  of  payment,  suppose 
be  is  aUe  to  show  that  he  had  some  means,  but  not  the  complete 
means;  and  in  that  case  it  is  all  a  mistake  to  suppose  he  should  be 
aUe  to  ahow  to  the  satisfisustion  of  the  plaintiff  himself  that  he  had 
no  means  of  payment,  according  to  the  construction  contended  for 
at  the  bar.  However,  we  are  bound  to  keep  to  the  general  principle 
of  the  statute;  and  if,  on  looking  at  the  statute  strictly,  we  do  not 
find  that  it  by  any  means  exdudes  the  defendant's  being  heard 
befixre  he  is  imprisoned,  I  think  the  general  principle  must  apply* 
It  win  be  observed,  that  the  means  of  the  defendant  to  pay  by 
iaflldments  is  the  thin^  to  be  inquired  into — ^not  expressly  mentioned 
to  be  inquired  into,  but  impliedly  and  by  necessary  implication. 
J^  then,  that  is  to  be  inquired  into  by  the  commissioner  on  affidavit, 
it  mi^it  afiford  eosae  argument  fenr  showing  that  a  prior  inquiry  only^ 
knty  and  that  the  affidavit  of  the  plaintiff  only  was  meant, 
that  was  mentioaed  and  nothing  else;  and  if  nothing  was 
mentioned,  and  no  inquiry  is  excluded,  then  the  inquiry  must  be 
left  to  implication.  In  this  case  we  have  nothing  to  do  but  to 
•pplv  the  general  principle,  that  a  party  has  a  right  to  be  summoned 
to  ahow  canse,  and  that  he  ought  to  have  a  pr(^r  summons  for 
the  poipoee. 

CKOSwrnLL,  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
chand.  It  is  not  necessary  now  to  express  any  opinion  as  to 
wbeuer  the  commissioner  before  whom  the  party  was  brought  in 
tbe  SiBt  instance  might  or  might  not  have  committed  him,  having 
oiriered  him  to  pay  by  instalments,  for  de£a.ult.  Although  there 
bas  been  a  very  strong  argument  urged  at  the  bar,  and  a  ^eat  deal 
nay  be  said  on  all  sides,  it  is  sufficient  for  the  purpose  ot  this  case 
taaay,  if  the  conunissioner  had  such  a  power,  he  has  not  exercised 
it;  he  has  made  an  order  to  pay  without  entering  into  any  inquiry 
as  to  the  means,  or  as  to  the  intent  of  the  party  refusing  to  obey 
tbe  ord^.  It  appears  that,  default  having  been  afterwards  made, 
without  any  notice  or  any  opportunity  of  appearmg  before  him  at 
aD,  or  of  obtaining  any  cause  why,  the  dercndant  has  been  com- 
muted. There  may  have  been  no  wilful  default,  because  it  appears 
from  the  case  he  had  no  means  of  any  kind,  real  or  apparent,  to 
pif  at  the  time  the  order  of  commitment  must  have  gone.  It  is 
iaipoeable  to  say  that  the  judge  had  not  a  judicial  act  to  do,  and 
thk  he  was  not  to  adjudicate  on  the  amount  of  punishment  to  be 
iBfweed ;  he  was  certainly  bound  to  inquire,  and  the  party  should 
bive  had  an  opportunity  of  urging  what  he  might  have  to  say  in 
sdf-defence.  On  these  grounds  I  think  the  commitment  bad, 
«>d  that  the  prisoner  must  be  Discharged. 
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HERTFORDSHIRE. 


Hertfardy  April  10,  1847. 
(Before  J.  H.  Koe,  Esq.) 

Cheek  v.  Park. 


The  Cauri  afeaeh  disirici  is  a  disHnet  Court  Therefore  the  chrh  ^ 
(me  dMriet  Court  is  not  precluded  by  the  29th  and  30th  sections  rfOu 
County  Courts  Act  from  practising  in  other  district  Courts  in  the  samt 
County. 

CmnoL  TTUTCHINSON  for  plaintiff: 
J;^  XX  Foster  J  for  defendant,  objected  to  his  being  heard,  on  the  ground 
that  he  was  a  clerk  of  the  County  Court  of  Hertfordamre,  oi 
which  the  Court  at  Hertford  was  a  district,  and  that  he  was  pre- 
cluded by  the  29th  and  30th  sections  of  9  &  10  Vict  c.  95,  from 
bdng  engaged,  either  directly  or  indirectly,  in  any  proceeding  ol 
the  Court 

The  Judge  stated  that  he  considered  the  Court  at  Hertford  tc 
be  a  distinct  Court 

Foster  referred  to  the  title  of  the  sununonses  which  were  headed 
**  The  County  Court  of  Hertfordshire,  at  Hertford,"  to  show  thai 
the  Court  consisted  of  the  whole  county  of  Hertfordshire  and  the 
parts  adjacent,  so  far  as  they  were  included  in  the  district  of  the 
same  judge. 

The  Judge  said  that  the  point  had  been  brought  before  him 
with  reference  to  the  constitution  of  the  Court,  and  ne  had  come  tc 
the  conclusion  that  the  Court  was  confined  to  the  district  of  Hert- 
ford ;  and  that  Mr.  Hutchinson,  being  the  derk  of  the  Court  foi 
Bamet,  was  entitiedto  appear. 
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GLOUCESTERSHIRE. 

Cheltenham,  April  20,  1847. 

(Before  James  Francillon,  Esq.) 

Gray  v.  Giles. 

Jurisdiction. 

Tkit  Court  has  no  jurisdiction  over  Judgments  obtained  in  any  Courts 
Imt  those  "  held  by  virtue  of  this  Act,  or  under  any  Act  repealed  by 
this  ActT  Consequently  a  summons  under  the  9Sth  section  cannot 
upon  a  judgment  of  the  old  County  Court 


CHESSHYRE,   for  plaintiff^    s^d  this  action    was  brought       Grvy 
for  9i  4*.   Irf.   being  the  debt,   damages,  and  costs  on  an       q,^j^ 
oiiaitisfied  judgment  of  the  County  Court  of  Gloucestershire,  under 
tiie  98th  section,  and  produced  a  certificate  of  such  judgment. 

He  Judge. — ^The  Court  has  no  jurisdiction ;  it  has  only  juris- 
dSedon  in  cases  of  judgments  of  this  Court,  and  the  statutory 
Courts  repealed  by  the  Act.  This  judgment  is  not  a  judgment 
of  "any  Uourt  held  by  virtue  of  this  Act,  or  under  any  Act 
repealed  by  this  Act,"  and  I  cannot  therefore  proceed  on  it.  The 
Coonty  Court  of  Gloucestershire  is  a  Common  Law  Court,  and  is 
OQnaeqiiently  not  repealed. 

THE   SAME   POINT   HAS   ARISEN   IN 

WESTMORELAND. 

Appleby,  May  7,  1847. 
(Before  T.  W.  Ingham,  Esq.) 

RUDD  v.  DOBSON. 

DEFENDANT  was  summoned  on  an  unsatisfied  judgment  of  the       Rudd 
County  Court  under  the  98th  section  of  the  Act.  Dobson 

His  Honour  asked  Mr.  Wemyss,  who  appeared  (for  Messrs. 
Jacison  and  Hewitson)  on  plMutifTs  behalf,  whether  that  Court 
kd  a  statutory  or  only  a  common  law  authority. 

Wemyss. — It  possesses  only  a  common  law  power,  yoiu*  Honour. 

The  Judge. — Then  this  Court  has  no  jurisdiction;  the  98th 
section  applies  only  to  the  judgments  of  this  Court,  and  the  judg- 
ments of  any  Court  held  under  the  authority  of  statutes  repealed 
bj  the  County  Courts  Act. 

A'ote. — ^These  cases  ire  reported  because  their  |>urport  appears  to  have  been  much  misunder- 
*f«l  Tber  turn  entirely  upon  the  construction  of  the  98th  section,  wliich  empowers  a 
^■Bans  to  T>e  iasoed  upon  an  unsatisfied  judgment  with  a  \iew  to  punishment  by  imprisonment 
fcr  ^bediena  to  the  oider  of  the  Court.  The  judgments  of  all  other  Courts  may  be  made  the 
f^^adgdoQ  of  pbdnts,  and  used  as  evidence  of  the  debt. 

E 
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COLBT 

V, 

Waddbls. 


WARWICKSHIRE. 

Birmingham^   April  28,    1847. 
(Before    Leiqu    Trafford,    Esq.) 

COLEY  V,  WaDDELS. 

Particulars —  Summons. 

On  a  summons  for  money  lent^   plaintiff  cannot   recover  for  money 
expended  by  him  for  defendants  use. 

SUMMONS  for  money  lent, — Plaintiff,  in  person,  claimed  an 
account  for  money  lent  and  money  exj)cnded  by  him   in 
the  purchase  of  divers  goods  for  the  defendant's  use. 

The  Court. — You  cannot  recover  for  the  money  expended; 
you  have  only  summoned  defendant  for  money  lent ;  you  should 
also  have  smnmoned  him  for  money  paid  to  his  use.  It  is  a  mixed 
claim.  I  must  dismiss  the  summons ;  you  are  at  liberty  to  issue 
a  fresh  one. 


Eyakb 

V. 

James  and 

AKOTHER. 


CARDIGANSHIRE. 

Newcastle  Emlyn^  May  15,  1847. 

(Before  John  Johnes,  Esq.) 

Evans  v,  James  and  another. 

Promissory  Note — Consideration — Notice. 

Where  to  an  action  on  a  promissory  note,  the  defence  is  want  of  considera- 
tion, ^ve  days^  notice  of  such  defence  must  be  given  to  the  plaintiff y 
although  not  one  of  the  special  defences  named  in  sect.  76. 

Sect  78  empowers  this  Court  to  apply  the  practice  of  the  superior  Courts 
in  cases  not  otherwise  provided  for. 

EVANS,  attorney,  was  proceedinff  to  cross-examine  the  attesting 
witness  as  to  the  want  of  consideration  for  the  note. 
Lloyd  Hall  (counsel)  objected  to  this  course.    No  notice  had  been 
given  to  the  plaintiff  to  prove   consideration.     In   the   superior 
Courts  such  a  notice  was  always  required,  and  of  late  years  that 
notice  was  obliged  to  be  put  on  the  record  in  the  shape  of  a  plea. 
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It  would  be  a  great  hardship  on  the  suitors  of  this  Court  if  they      Evans 
weie  obliged  to  come  prepared,  not  only  to  prove  the  execution  of  James  and 
the  note,  but  also  its  consideration,  which   upon   the   trial   the    anotheb. 
defendant  might  not  attempt  to  impugn. 

Evans. — By  the  74th  section  all  defences  (except  those  specified 
in  the  76th  section^  may  be  given  by  the  defendant  at  the  trial 
in  answer  to  the  pliunt.  Want  of  consideration  is  not  one  of  the 
special  defences  named  in  the  76th  section. 

JUayd  HalL — The  rule  for  giving  notice  to  prove  consideration 
18  founded  on  the  principle  that,  where  no  such  notice  is  given, 
the  prima  facie  evidence  of  consideration,  arising  from  the  fact 
of  signing  the  note,  is  to  be  held  as  a  conclusive  admission  on 
the  part  of  the  maker  that  the  consideration  was  sufficient  to 
mjuntain  assumpsit 

The  Court. — I  am  not  bound  by  the  specific  rules  of  practice 

of  the  superior  Courts,  nor  by  those  of  the  County  Court,  part  of 

wliose  jurisdiction  has  been  turned  over  to  this  Court     The  judges 

bave  made  no  rules  upon  this  point,  and  nothing  is  ssdd  about  it  in 

the  Act.     By  the  78th  section,  I  am  to  do  justice  between  the 

parties  by  applying  in  such  cases  the  general  principles  of  practice 

m  the  superior  Courts,  according  to  my  discretion.      It  is  very 

diflBcult  to  apply  the  practice  of  Uie  superior  Courts  to  this  Court, 

because  we  have  no  pleadings  here ;   but  the  principles  of  their 

practice  I  mav  apply*     I  am  not  to  suppose  any  note  put  in  evidence 

before  me  to  be  void  for  want  of  consideration,  because  it  admits 

on  its  &ce  to  have  been  made  for  value  received.     Therefore, 

where  the  effect  of  such  admission  is  sought  to  be  done  away  with, 

I  shall  hold   that  notice  must  be  given  to  the  other  side ;  and, 

adopting  the  principle  of  the  1 7th  rule,  I  shall  in  all  similar  cases 

to  the  present  reqmre  the  defendant  to  give  five  clear  days'  notice 

of  hi?  intention  to  dispute  the  consideration  to  the  party  who  is  to 

be  affected  by  it,  and  have  such  notice  proved  at  the  trial.      And 

unless  such  notice  is  given,  I  shall  not  call  on  the  party  to  prove 

consideration,  nor  allow  it  to  be  contested.     The  better  plan  will 

be  to  adjourn  this  case,  to  allow  such  notice  to  be  given. 

yoft.SecL  78  of  9  &  10  Yict.  c.  95,  after  Gmpowcring  the  judges  of  the  snperior  Courts 
fefbra  rules  for  the  practice  and  proceedings  of  the  Coontj  Courts,  enacts  that  '*  in  any  case 
>«t  expresalT  proTided  for  herein,  or  by  the  said  rules,  the  general  principles  of  practice  in  the 
fftner  Courts  of  Common  Law  may  bo  adopted  and  applied,  at  the  discretion  of  the  jud[^es, 
t»ictioii9  and  proceedings  in  their  screral  Courts."  The  nractico  of  the  superior  Courts  is  to 
n<IiiR  tiie  defence  of  **  no  consideration"  to  be  specially  pleaded.  The  learned  jud^  in  this 
OR  enrdsed  a  Tery  wise  discretion,  and  it  would  seem  firom  the  language  of  the  section  cited 
^t,  that  it  win  admit  of  a  mui^  wider  application  ttian  has  yet  been  attempted. 
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CARMARTHENSHIRE. 


Thomas 

V. 

Joifss. 


Uanelfy,  May  26,  1847. 
(Before  John  Johnes  Esq.) 

Thomas  v.  Jones. 

Duty  of  Clerk — Payment  of  Money  into  Court. 

No  money  should  be  received  by  the  clerk  after  the  expiration  of  the  Jive 
clear  days  before  the  Court'day. 

DEFENDANT  had  paid  debt  and  all  the  costs  incurred  prior 
to  the  payment  into   Cpurt^  together  with  the  fee  for 
pluntiflTs  taking  the  money  out,  the  day  before  the  Court-day. 

The  Court. — No  money  should  be  received  by  the  dcrk  of  the 
Court  after  the  expiration  of  the  five  dear  days  before  the 
Court-day.  Plaint  withdraum. 


fiOWLAJIDS 

V, 
GRIFFITHS 


CARDIGANSHIRE. 

Cardigan^   May  17,    1847. 

(Before  John    Jounes,    Esq.) 
Rowlands  r.  Griffiths. 

Practice — Return  of  Summons* 

Summonses  in  respect  of  plaints  entered  after  the  commencement  of  twelve 
clear  daySj  exclusive  of  Sutidays,  next  before  the  holding  of  the  then 
next  Courty  to  be  made  returnable  at  the  next  Court  but  one  subsequent 
to  the  entering  of  such  plaints^  and  not  at  the  then  next  Court, 

THIS  pisunt  was  not  entered  in  time  to  effect  service. 
Lloyd  Hall  suggested  the  expediency  of  making  some  general 
rule  about  the  time  for  reception  of  plaints,  in  analogy  with  the 
practice  of  the  superior  Courts,  as  to  setting  down  causes  for  triaL 
Here  the  entering  the  plaigl  is  not  only  the  commencement  of  the 
suit,  but  also  setting  down  tne  cause  for  trial. 

The  Court. — I  have  some  doubt  about  my  power  to  make 
such  an  order,  but  the  necessity  for  it  is  now  apparent.  Twelve 
clear  days,  exdusive  of  Sundays,  would,  I  think,  be  sufficient. 
The  clerk  shall  draw  up  a  general  order.  Case  adjourned. 

Note, — ^Thc  following  general  order  was  afterwards  drawn  up: — "It  is  ordered  that 
Bummonses  in  respect  of  plaints  entered  after  the  commencement  of  twelve  clear  days, 
exclusive  of  Sundays,  next  before  the  holding  of  the  then  next  Court,  shall  be  made  retumaolc 
at  the  next  Goiui  out  one  subsequent  to  the  entering  of  such  plami?,  and  not  at  the  then 
next  Court." 
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CARDIGANSHIRE. 

Cardigan,  May  17,  1847. 

(Before  John  Johnes,  Esq.) 

Llotd  v.  Williams. 

Summons  out  of  District 

Court  wUl  require  an  application  for  a  summons  to  issue  into 

another  district,  Xo  be  supported  by  an  affidavit  or  declaration  setting 

forth  the  grounds  of  such  application  and  taken  before  a  judge  of  the 

County  Qmrtya  Master  Extraordinary  in  Chancery,  or  a  commissioner 

ffa  superior  Court. 

DEFENDANT  lives  at  Aberayron.  Lloyd 

By  the  CJoubt. — This  is  not  within  the  jurisdiction  of  this  Wiluams. 
Comt,  and  no  leave  has  been  obtained.  The  case  is  dismissed, 
l^ve  most  be  obtained  to  sue  here^  and  that  must  be  on  appli- 
catkm  gnmnded  on  an  affidavit  or  declaration  stating  the  grounds 
for  the  ^plication  taken  before  a  judge  of  a  County  Court, 
or  Master  Extraordinary  in  Chancery,  or  a  commissioner  of  a 
superior  Court 


yote.— Tlie  foUowiiig  general  order  was  afterwards  framed:—"  It  is  ordered  that  appli- 
otiaD  for  leare  to  issue  a  smmnoiis  out  of  the  district  in  which  defendant  dwells  or  carries  on 
los  booDMs,  most  be  attended  by  an  affidavit  or  declaration  setting  forth  the  causes  on  which 
■di  igiplicmtum  is  based." 

He  piactiee  of  the  Conrts  Taries  much  as  |to  the  manner  of  issuing  summonses  out  of  the 
^■tziet  Some  hare  adopted  the  same  rule  as  the  jud^e  of  the  Cardiganshire  Court.  Others 
•c  adsfied  with  a  mere  statement  of  the  facts  when  tne  summons  is  applied  for,  and  others 
Jin  permit  the  clerks  to  issue  such  summonses  mero  moiu.  The  suDject  has  been  much 
wned,  and  as  it  is  a  power  that  might  be  employed  by  unprincipled  plaintifiGB  for  purposes  of 
olntioii  or  opprcssfon,  it  seems  to  us  that  its  exercise  should  be  gpardeu  by  some  sucn  assurance 
«f  ioM  fide*  as  that  uroposed  by  Mr.  Johnes.  At  afttrents  it  is  desirable  that  unifoimity  of 
inetkc  should  preyau  as  to  this  point. 
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CARDIGANSHIRE. 

Cardigan,  May  17,  1847. 
(Before  John  Johnes,  Esq.) 
Llotd  17.  Williams. 

Summons  out  of  Juri$dietUm — Entitling  Affidavit, 

The  declaration  or  affidavit  upon  which  is  founded  an  application  for 
a  summons  to  issue  out  of  the  district  should  he  intituled  thtis: — ^^In  the 
County  Court  of  holden  at  .  In  the  matter  of  a  claim  of  T,  L. 
against  D,  W.for  \^L  for  goods  sold  and  delivered" 

"Lloyd  T  LOYD  HALL  moved,  on  a  declaration  tinder  the  statute  for 
WiLLiAics.  "^^  abolition  of  oaths,  for  leave  to  enter  a  plaint  against  and  issue 
a  summons  to  defendant  living  out  of  jurisdiction.  The  cause 
of  action  arose  in  this  district,  and  all  the  witnesses  live  in  this 
town,  and  the  expense  of  taking  them  to  Aberayron,  where  de- 
fendant lives,  a  distance  of  twenty-four  miles,  would  be  mnch 
greater  than  brin^n^  them  to  this  Court  The  application  is 
rounded  on  a  declaration  sec,  staL  as  there  is  no  cause  yet  pending 
and  it  is  intituled  thus : — "  In  the  County  Court  of  Cardiganshire, 
holden  at  Cardigan.  In  the  matter  of  a  claim  of  Thomas  Lloyd 
and  Charles  Davies  against  David  1^/llliams  for  \0h  for  goods  sold 
and  delivered." 

The  CouKT. — Take  leave  on  filing  the  declaration  with  the 
officer  of  the  Court 

Note, — It  has  been  made  a  ijuestion  whether  the  application  to  issue  a  smnmons  out  of  the 
district  is  founded  upon  a  plaint  first  entered,  or  if  it  be  not  a  proceeding  preliminary  to 
entering  plaint  The  words  of  the  section  60  are,  "  that  such  summons  may  issue  in  any 
district  in  which  the  defendants  or  one  of  the  defendants  shall  dweU  or  carry  on  his  busine« 
at  the  time  of  the  action  brought;  or,  hy  leave  of  the  Court  for  the  district  in  which  thd 
defendants  or  one  of  the  defendants  shall  haye  dwelt  or  carried  on  his  business  at  some  time 
within  six  calendar  months  next  before  the  time  of  the  action  brought,  or  in  which  the  cause 
of  action  arose;  such  summons  may  issue  in  either  of  such  last  mentioned  Courts."  And 
section  69  enacts.  **  that  on  the  application  of  any  person  desirous  to  bring  a  suit  under 
this  Act  the  derk  of  the  Court  shaU  enter  in  a  book,  to  be  kept  for  this  purpose  in  his  offioe, 
a  plaint  in  writing,  stating  the  names,  &c.,  &c.,  and  thereupon  a  summons  shall  be 
iaraed,"  &c.  But  by  section  60,  euck  mmmons  (t.  e.  in  pursuance  of  the  plaint)  shall  not 
issue  in  the  case  under  consideration  wi&out  leave  of  the  Court  first  obtained.  Tus  appears 
to  leave  no  doubt  that  the  plaint  must  first  be  entered,  and  upon  that  the  implication  must  be 
made  for  leave  that  the  summons  issue  into  another  district. 
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Dayies. 


PEMBROKESHIRE. 

Narberth,  May  20,   1847. 

(Before  John  Johnes,  Esq.) 
Tardrew  v.  Davies. 

Service  of  Summons. 

Sarice  uptm  the  wife  cU  the  dweUing-house  is  sufficient  'if  it  be  shown 
Aat  the  husband  is  in  the  habit  of  returning  home  at  night. 

THIS  was  a  case  adjourned  from  the  last  Court.  Ta&dbbw 

Lewu  for  plaintifis.  ^  v- 

Cozens  for  defendant's  wife,  submitted  the  facts  to  the  Court. 
The  wife  received  the  summons  ten  dajs  before  the  last  Court. 
Defendant  was  out  at  the  time,  and  being  in  greatly  reduced 
csrcamstances,  when  he  returned  home,  he  was  in  so  low  and 
deroondii^a  condition^  that  she  was  afraid  to  mention  the  subject 
to  mm.     The  next  day  defendant  left  his  house  in  search  of  employ- 
ment, without  knowing  any  thing  of  the  sunmtions.     His  wi^  md 
wytloiow  where  to  send  to  him,  and  all  she  knew  about  him  from 
that  time  to  the  present  was,  that  about  a  fortnight  ago  she  had 
recdved  a  letter  from  him,  dated  at  Liverpool,  but  giving  no  address 
to  which  she  could  send  a  letter  for  him.     She  had  been  informed 
br  a  neighbour  who  came  in  the  vessel  with  him,  that  defendant 
had  left  Liverpool  a  day  or  two   after  the  date  of  that  letter,  in 
the  steamer  for  Bristol,  and  she  knew  nothing  more  of  his  move- 
ments, nor  where  he  was  at  this  time. 
Defendant's  wife  having  been  sworn,  and  proved  this  statement. 
The  CouBT. — On  the   question  of  service   on  a  wife  at  the 
dweDing-house,  generally,  it  seems  to  me  sui&cient  if  the  husband 
is  shown  to  be  in  the  lutbit  of  returning  home  at  night.     In  this 
case  at  the  last  Court  I  did  not  consider  the  service  sufficient,  and 
therefore  adjourned  it.   If,  during  a  month's  adjournment  the  wife, 
htrii^  power  to  give  or  send  the  summons  to  her  husband,  does  not 
do  80,  but  keeps  it  locked  up,  it  would  be  a  defeating  of  justice  by 
itridc  which  could  not  be  allowed.     I  think  I  cannot  hear  this  case 
now,  because  of  the  inability  of  the  wife  to  send  the  summons  to 
her  husband ;  but  it  is  a  fit  case   to  lay  before  the  judges,  that 
they  may  reconsider  the  11th  rule  of  practice,  as  it  appears  to  me 
\i)  open  the  door  to  great  fraud. 

X^«.— The  rule  as  to  service  requires  revision.  It  should  not  be  necessary  to  prove  that 
pt  vummxms  actnallT  came  to  defendant's  hands.  It  should  bo  sufficient  to  satisfy  the  Court 
^  nidmce  that  defeaidaDt  in  all  reasonable  probability  had  obtained  a  knowledge  of  it 
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PEMBROKESHIRE. 


Williams 

BOWBB. 


Narberthy  May  20,  1847. 
(Before  John  Johnes,  Esq.) 
Williams  r.  Bower. 

Practice — PlaifU — Nonsuit, 

Striking  out  plaint  for  nonappearance  of  the  parties  has  the  effect  of  a 
nonsuity  without  costs, 

NEITHER  pliuntiff  nor  defendant  appeared. 
Plaint  struck  ouL 

Lkyd  Hall  asked  his  Honour  what  was  to  be  done  to  have  the 
plaint  restored  to  the  list? 

The  CouBT. — ^It  is  struck  out  of  the  plaint  book^  as  appears  to 
me.  No  cause  list  is  mentioned  in  the  Act.  Striking  out  of  the 
phunt  book  is^  I  think,  an  end  of  the  case ;  and  I  think  I  was 
wrong  at  Cardigan  in  allowing  cases  to  be  reinstated. 

Lloyd  HalL — Then  it  has  all  the  effect  of  a  nonsuit,  except 
carrying  costs?  . 

The  Court. — In  my  opinion,  the  79th  section  means  striking 
out  of  the  plaint  book,  and  there  is  no  provision  that  I  see  for 
restoring  the  plaint. 


CARMARTHENSHIRE. 


Thomas 

V. 

Thomas. 


Carmarthen^  May  24,  1847. 

(Before  J.  Johkes,  Esq.) 

Thomas  v.  Thomas. 

Service  of  Summons, 

Service  of  summons  on  wife  at  dwelling-housey  insfifficient  servicCy  the 
husband  having  gone  to  reside  elsewhere, 

DEFENDANT  had  gone  to  live  in  Gloucestershire.     He  was 
there  working,  though  his  wife  and  family  remained  here. 
The  Court. — The  proof  of  the  service  has  not  been  sufficient. 
The  case  must  be  adjourned.     I  have  taken  time  to  consider  this 
point,  which  arose  at  Cardigan,  in  the  case  of  Evans  v.  Augustus 
(1  C.  C.  Chr.  p.  2> 
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CARMARTHENSHIEE. 

Carmarthen,  May  24,  1847. 

(Before  John  Johnes,  Esq.) 

SmoNy  Gent.  t».  Watts. 

Payment  out  of  Court — Costs, 

Where  fkunHff  accepts  payment  out  of  Court,  and  does  not  give  notice 
Aerecfto  the  clerk,  and  the  cause  is  called  on  in  due  course,  judgment 
wiU  be  given  for  the  defendant. 

THE  debt  had  been  paid  to  plaintiff  after  service  of  summons.  Simon,  Gent. 
No  notice  had  been  given  to  the  clerk  of  the  Court.     De-      ^  *• 
ftndint  appeared,  but  plaintiff  was  not  present. 

He  Court, — ^Where  a  plaintiff  accepts  payment  in  this  way, 
and  does  not  withdraw  the  plaint  in  time,  and  then  on  the  day 
of  the  trial  nothing^  is  due  to  him,  the  judgment  must  be  for 
JefendanL  Plaintiff  accepts  it  in  discharge  of  his  claim,  and  does 
io  at  his  periL  There  is  a  mode  pointed  out  in  the  Act  of  settling 
die  actbn,  but  the  plaintiff  chooses  to  take  the  money  in  another 
w^.    There  must  be  Judgment  for  the  Defendant. 


CARMARTHENSHIRE. 

Carmarthen,  May  24,  1847. 

(Before  John  Johnes,  Esq.) 

Jones  v.  Meyrick. 

Summons  into  a  Foreign  District 

The  rule  which  this  Court  will  adopt,  with  reference  to  the  issue  oj 
ntmmonses  iMo  a  foreign  district,  will  be,  that  wherever  the  witnesses 
are  resident  m  this  district,  or  the  costs  of  trial  will  be  less  here 
tkan  by  suing  m  the  district  where  defendant  resides,  leave  will  be 
given  to  issue  the  summons,  but  not  otherwise. 

JONES  applied  for  leave  to  issue  a  summons  into  the  Pembroke       Jones 
district,  on  afiSdavit  of  the  cause  of  action  having  accrued  in     Mbtricx. 
tbat  district. 

The  Court. — The  principle  the  Court  will  act  on  is  this: 
where  the  witnesses  are  generally  resident  in  the  district,  so  that 
the  expenses  of  the  trial  will  be  less  by  trying  here  than  by 
takii^  them  all  to  the  district  where  the  defendant  resides,  the 
Court  will  grant  the  leave,  as  being  less  costly  and  more  con- 
cement  to  the  parties,  whatever  the  result  of  the  trial  may  be. 

r 


34 


COUNTY  COURTS  CASES. 


CARMARTHENSHIRE. 


Uandiio,  May  27,  1847. 

(Before  John  Johnes,   Esq.) 
Prothero  r.  Prothero. 

Summons  into  a  Foreign  District 

A  summons  can  only  issue  into  a  foreign  district  under  sect.  60  by  < 
if  the  Judge  himself  in  Court.     It  is  a  judicial  act. 

^^^xmsxRXi    npHOMAS  asked  whether  a  general  order  might  not  be  r 

P&oTHBRo.    -^     to  lod^  the  affidavits  or  declarations  on  which  to  f( 

applications  ror  summonses  out  of  the  jurisdiction,  with  the  c 

of  the  Court,  to  avoid  the  delay  and  inconvenience  of  appl 

to  the  Court 

The  Court. — The  leave  must  be  that  of  the  Judge  himi 
so  I  read  the  60th  section.  It  is  a  judicial  act  of  the  C( 
and  I  think  it  must  be  done  in  each  case  by  the  Judge  sit 
in  Court. 


iVofe.— Thisis  doubtless  the  right  conskruction  of  section  60,  and  the  right  role  of  pn 
but  we  leam  that  in  many  of  the  Courts  it  has  been  greatly  relaxed,  so  that  snmmoni 
issned  into  foreign  districts  as  a  matter  of  course  on  a  mere  statement  to  the  clerk, 
language  of  the  statute  is  very  explicit : — **  Be  it  enacted,  that  such  summons  may  it 
any  district  in  which  the  defendant  or  one  c^  the  defendants  shall  dwell  or  carry  c 
buinnees  at  the  time  of  the  action  brought ;  or,  6y  leave  of  the  Court  for  the  district  in 
the  defendant  or  one  of  the  defendants  shall  have  dwelt  or  carried  on  his  business,  at  somi 
within  six  calendar  months  next  before  the  time  of  the  action  brought,  or  on  which  the 
of  action  arose,  such  summons  may  issue  in  eitiier  of  such  last-mentioned  Courts.*' 
language  is  pernussiTe  in  both  oases,  the  words  **  may  issue  *'  being  applied  to  both, 
adcution  of  Uie  words  **by  leaTe  of  the  Court, "  to  the  one  class  of  summonses  only, 
that  something  more  is  to  be  done  than  a  mere  permission  accorded  as  a  matter  or  c 
The  Judge  is  to  do  SinuUeiai  act,  and  he  must  base  this  upon  a  hearing  either  of  an  af 
or  of  the  party,  and  he  must  satisfy  himself  that  the  fiusts  are  such  as  to  justify  the  ii 
of  a  summons  to  a  defendant  out  of  his  jurisdiction.  The  practice  now  generally  adop 
that  of  an  application,  upon  an  afBdarit  or  dedaration  of  the  merits,  and  an  order  tha 
summons  shall  issue. 
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KENT. 

Dartford,  June  9,  1847. 

(Before  James  Espikasse,  Esq.) 

Anon. 

Officer  of  the  Court — Contempt 

ApoSee  eonstoNe  is  an  "officer  of  the  Court/'  by  whom  a  person  may 
be  taken  inio  custody  for  contempt, 

THE  wife  of  the  defendant  was  committed^  until  the  rising  of  ^^^' 
the  Court,  for  insolence  to  the  Judge,  and  creating  a  dis- 
tmbuce  in  the  Court  A  ]^lice  constable  in  attendance  was 
&ee€ed  to  take  the  defendant  into  custody.  On  its  bein^  brought 
to  the  notice  of  the  learned  Judge,  he  considered  t£e  words 
''officer  of  the  Court,''  in  the  113th  section,  sufficient  to  include 
apofiee  constable. 


113  emictL  "  that  if  anypenon  shall  wilfhlly  insult  the  Jndj^  or  any  juror, 
vmrhmSM,  dark,  or  qfieer  of  the  tatd  Courts  for  the  mne  being,  during  his  ritting  or 
i^iiliiiiii  a  Owirt,  Ac,  &c.,  it  shall  be  lawfid  tot  mj  huM  or  ojKcer  of  the  Court,  with. 
vwfthsit  flie  aMutanoe  of  any  other  person,  by  the  oroer  of  the  Judge,  to  take  such  offender 
arts  f^wlj,  and  detain  him  until  the  rising  of  the  Court.  &c."  It  is  singular  that  the 
iiiiiliifif.iiia  danse  (s.  142)  does  not  refer  to  the  term  ''officer  of  the  Court"     In  the 


a  legisiatiTe  oefinition  of  the  term,  we  must  refer  to  its  legal  and  general 
^  Ib  eonunon  parlance  a  police  officer  accidentally  present  would  not  be  an  officer  of 
^  ComU  Looking  to  the  use  of  the  same  term  in  other  parts  of  the  statute,  there  is 
■Bttag  to  diow  that  the  Legislature  intended  to  use  the  term  in  the  wide  sense  giTen  to  it 
kyMr.  B^anaase.  In  the  same  section  it  is  used;  but  would  it  be  held  that  an  insult  to 
Mtk  a  iwntTraarft  would  be  an  insult  to  an  "  officer  of  the  said  Court"  within  the  meaning 
tf  fte  seetiofi  f  Gould  he  elaim  the  protection  of  the  Court,  as  such,  or  ayail  himself  of  the 
UBik  aeetioiiy  which  jwoTides  that  in  any  suit  against  any  clerk,  bailiff,  or  officer  of  ainy 
Owe,  te  jXann^m  ghaU  reooTer  no  costs  if  the  rerdict  be  for  less  than  £20  ?  We  certainly 
We  aat  Aod,  if  xi^tlT,  with  great  respect  for  the  authority  of  the  learned  Judge,  it  seema 
^•tet  the  dednon ooold  not  be  suppoixed. 
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ILUtTIN 

V. 

Evans. 


PEMBROKESHIRE. 

Pembroke,   June   17,    1847. 
(Before  John  Johnes,  Esq.) 
Mabtin  v.  Evans. 

New  Trial 

An  application  for  a  new  trial  must  be  made  upon  an  affidavit  oft 
factiy  and  notice  must  be  given  to  the  other  party  under  rule  21. 

LLOYD  HALL  moved  to  set  aside  judgment  herein  and  f 
a  new  trial  Defendant  was  very  ignorant,  and  had  on 
instructed  his  attorney  on  the  morning  of  the  last  court-day,  m 
had  not  informed  him  of  all  the  facts  of  the  case.  Since  the  tri 
defendant  had  given  up  the  key  of  the  house,  in  obedience  to  t 
order  of  the  Oourt,  and  both  he  and  his  attorney  had  been 
England,  and  had  only  just  returned.  The  grounds  for  setti: 
aside  the  judgment  were,  1st,  that  the  ignorance  of  the  defends 
did  not  enable  him  to  bring  his  defence  properly  before  the  Cou 
as  he  expected  that  plaintiff  would  have  admitted  it,  instead 
denying  it,  at  the  trial;  2nd,  a  variance  in  the  notice  to  qv 
The  practice  in  these  matters  was  not  yet  settled,  and  he  wiafa 
to  know  whether  the  Court  would  require  the  facts  to  be  stal 
on  affidavit  or  viva  voce. 

The  C!ouET. — An  affidavit  will  be  necessary ;  and,  unless  i 
other  side  waive  it,  the  21st  rule  of  practice  requires  notice  to 
given. 


PEMBROKESHIRE. 

Narberth^  June  16,  1847. 
(Before  John  Johnes,  -Elsq.) 
Tardbew  and  another  v.  Davies. 

Practice — Return  of  Summons. 

A  summons  cannot  be  made  returnable  generally  at  *^the  next  Court**  aj 
the  expiration  often  days  from  the  day  of  service:  some  Court  must 
named. 

Ta&drbw    'X^HE  service  of  this  summons  had  not  been  effected.     Defend 
AHD  AiroTHER  ^      had  uot  bccu  heard  of  since  he  went  to  Bristol 

Datiss.  Lewis,  for  plaintiffs,  applied  to  have  a  summons  issued,  retu 

able  at  the  next  Court  after  the  expiration  of  ten  dear  days  fi 
the  day  of  service. 

The  Court. — ^You  may  fix  some  court-day  certain  for  the  ret 
of  the  summons ;  but  I  do  not  think  we  can  do  what  you  w 
By  the  fourth  rule  of  practice  the  summons  must  be  issi 
according  to  the  form  in  the  schedule,  and  that  form  only  provi 
for  a  day  certain. 
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PEMBROKESHIRE. 

Haverfordwesty  June  14,  1847. 
(Before  John  Johnes,  Esq.) 

Maddocks  v.  Phillips. 

Practice — Plaint. 

Tktt  Court  has  no  power  to  reinstate  a  plaint  after  it  has  been  struck 
out 

TI7HEN  this  case  was  called  on  among  the  adjourned  cases^    Maddocm 

r  f      no  one  answered^  and  it  was  struck  out.  Phillips. 

Jmmfs,  for  the  plaintiff^  having  afterwards  discovered  this,  applied 

to  the  Court  to  nave  it  reinstated.     The  suit  had  been  commenced 

tt  the  last  Court,  but  the  service  of  the  summons  having  been  out 

efthe  jurifidictionf  and  no  leave  having  been  obtained,  the  mattes 

IIS  eeratn  nan  judice,  and  the  plaint  was  accordingly  struck  out. 

Leave  was  then  obtained  to  bring  this  present  plaint^  and  it  was 

aoootdiiigly  entered  with  the  assistant  derk.    As  this  was  a  new 

plnnt  it  should  have  appeared  with  a  firesh  number,  as  a  new  plaint 

of  to-day,  but  the  summons  had  been  issued  on  the  old  number,, 

ttd  it  ud  been  called  on  from  the  adjourned  list,  instead  of  from 

&e  Bat  of  the  new  plaints.     He  did  not  expect  this,  and  was 

waiting  kr  the  new  plaints  to  be  called*     Under  these  circum* 

tkaoces  he  hoped  his  Honour  would  allow  it  to  be  reinstated. 

Ttkc  CouBT. — ^I  cannot  mend  it.    I  cannot  replace  it.    I  have 
00  power  to  reinstate  it  when  once  it  is  struck  out 


PEMBROKESHIRE. 

Pembroke,  May  21,  1847. 

(Before  Johk  Johnbs,  Esq.) 

Phelps  and  another  v.  Llotd. 

Withdrawing  Plaint-^^Practice^-Costs. 
Where  plaint  is  withdraum,  defendant  is  entitled  to  his  casts. 

THE  Statute   of  Limitations  had  been  plwled.      Plamtiffs  ^^^^'h^" 
applied  to  withdraw  the  plaint.  v. 

Lanmny,  for  the  defendant,  applied  for  costs.    Several  witnesses     ^^^^' 
U  been  snbpceiuied  for  defendant. 
The  CouBT. — Take  yoiu:  costs. 
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JUDGES'  CHAMBERS, 


December  B,  1847. 


(Before  Mr.  Justice  Patteson.) 

Nixon  v.  Johkson. 

AUomey^'Couniy  Courts  Act 

An  (Momey  may  still  sue  in  the  superior  Courts  of  Law  at  Westmmsier 
for  business  done  by  Mm  (u  an  attorney y  and  will  be  entitled  to  his  full 
costs  of  suity  though  the  amount  recovered  be  less  than  201, 

Nixon       HpHIS  was  an  action  for  work  and  labour  as  an  attomej^  for  the 

-    ••  -L     recovery  of  the  pkuntiff's  bill  of  fees,  &c.  from  the  defen- 

JOHK.ON.    dant. 

The  action  was  tried  before  the  Under-sheriff  of  Middlesex  on 
the  2nd  of  December  instant,  and  a  verdict  found  for  the  plaintiff 
debt  15L  Ts.,  costs  4tOs. 

The  costs  were  taxed  on  the  usual  scale,  and  final  judgment 
ogned*  Execution  was  issued  on  the  4th  of  December.  OntheGth^ 
Patteson,  J.  made  an  order  that  so  much  of  the  judgment  and  the 
execution  thereon  as  related  to  tiie  costs  should  be  set  aside  with 
costs.  On  the  7th  the  phdntiff  took  out  a  summons  calling  on  the 
defendant  to  show  cause  why  the  above  order  of  Patteson,  «)•  should 
not  be  rescinded,  the  costs  to  be  costs  in  the  cause. 

W.  S.  Crossy  S.  P.  in  support  of  the  summons. — The  order 
appealed  against  would  render  the  judgment  erroneous,  inasmuch 
as  there  would  be  nothing  on  the  face  of  the  record  to  explain  the 
grounds  upon  which  the  plaintiff  had  been  deprived  of  his  costs. 
And  since  the  plaintiff  would  be  entitled  to  tne  costs  if  he  were 
within  the  128th  section  of  9  &  10  Vict,  c  95  (the  County  Courts 
Act),  viz.  the  section  relating  to  the  concurrent  jurisdiction  of  the 
superior  Courts,  it  is  incumbent  on  the  defendant  who  seeks  to  de- 
prive the  plaintiff  of  the  costs  to  suggest  facts  upon  the  record  to  show 
that  the  plaintiff  was  not  within  the  provisions  of  that  section.  After 
execution,  it  is  too  late  for  the  defendant  to  apply  to  enter  such  a 
suggestion ;  and  besides,  the  plaintiff,  being  an  attorney,  retuned 
his  privilege  of  suing  in  the  superior  Courts,  and  was  entitled  to 
his  costs  not^dthstanding  sects.  67  and  129  of  the  above  Act. 

Cases  cited: — Board  v.  Parker ^BXiA  Hodding  v.  Warrandj  7  East, 
47,  50;  Dyer  v.  Levy,  4  DowL  630;   Wright  v.  Skinner,  4  DowL 
745  ;  S.  C.  1  M.  &  W.  144 ;   Wilhughby  v.  Fenton,  2  Jur.  1041. 
Belly  S.  P.  was  heard  contra. 
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TESON,  J.  took  time  to  consider,  and  after  consulting  some  Kixok 
other  judges,  delivered  his  judgment  on  the  9th  of  December,  Johnboic. 
&ted  that  he  was  strongly  inclined  to  think  that  Mr.  Cross 
;ht  upon  every  one  of  the  points  taken  by  him ;  but  that  it 
mecessary  for  him  to  decide  upon  any  of  them  except  the 
ecause  he  was  clearly  of  opimon  that  an  attorney  plaintiff 
for  business  done  by  him  as  such  attorney,  was  not  within 
»anty  Courts  Act,  and  therefore  that  his  former  order  must 
nnded.     The  costs  to  be  costs  in  the  cause  as  prayed  for. 

Order  iiccordingbf. 


COURT  OF  COMMON  PLEAS. 

Mtchaelmas  Termy   1847* 
Toft  v.  Rainer. 

Prohibitum, 

'imri   cannot  interfere  by  prohibition  with  the  proceedings  of  a 
i£|f  Courtj  upon  a  suggestion  that  the  Judge  has  wrongly  decided 
estion  of  law  which  was  within  his  jurisdiction. 
Ismrt  will  interfere  only  when  the  inferior  Court  acts  without  or 
md  ks  jurisdiction. 

.TLOR  moved  for  a  rule,  calling  upon  the  plaintiff  to  show       '^Jf 

cause  why  a  writ  of  prohibition  should  not  isisue  to  the     IUimbr. 

of  die  County  Court  of  Cambridgeshire,  held  at  Cambridge, 

9  &  10  Vict,  c  95,  forbidding  him  to  proceed  further  in  this 

It  appeared  by  affidavits  that  the  defendant  was  summoned 

Court  to  answer  a  plaint,  claiming  a  particular  sum  upon  a 

ct  for  goods  sold  and  delivered ;  tlmt,  upon  his  appearing,  he 

ked  by  the  Judge  what  he  had  to  say  in  answer  to  the  plaint, 

at  he  then  said  that  the  plaintiff  had  recovered  a  judgment 

b  him  in  the  Borough  Court  of  Cambridge  for  the  same  debt, 

id  taken  some  of  his  goods  in  execution,  which  plea  the 

ff  admitted  to  be   true,  but,   notwithstanding,    the  Judge 

an  order  upon  the  defendant  to  pay  ^L  \s.  9d.     It  was 

tted  that  the  Judge  was  wrong ;  that  the  plea  was  a  good 

r  to  the  claim,  and  was  not  disputed  by  the  plaintiff.     The 

ras  likened  to  cases  in  the  Spiritual  Courts,  in  which  the 

or  Courts  of  Common  Law  are  accustomed  to  interfere,  not 

rhen  the  Spiritual  Courts  entertain  matters  altogether  foreign 

br  jurisdiction,  but  also  when  they  put  a  wrong  construction 

srpretation  upon  Common  or  Statute  Law,  or  if  they  require 

essary   proo^   such   as   two   witnesses   to   a   fact  which  is 

ible  by  one ;  and  5  East,  345,  was  cited  as  an  authority. 
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TopT  Wilde,  C.  J. — There  is  no  point  in  which  it  can  be  «ud  that 

Kmnnu  the  Judge  of  the  local  Court  had  not  jurisdiction.  When  the 
plea  was  pleaded,  he  had  power  to  decide  whether  the  plea  were 
good  or  bad.  It  was  a  matter  within  his  jurisdiction,  and  he  was 
compelled  to  decide  upon  the  validity  of  the  plea.  In  ordinary 
cases,  if  the  Judge  of  an  inferior  Court  come  to  a  wrong  decisioBy 
a  writ  of  error  may  be  brought.  In  this  case  the  power  to  brin^ 
a  writ  of  error  is  taken  away  by  the  statute  r^ulating  the  Courta 
There  is  no  ground  for  supposii^  that  in  the  present  case  there  is 
a  remedy  by  writ  of  prohibition. 

CoLTMAN,  J. — The  cases  in  the  Spiritual  Courts  are  in  no 
respect  paralleL  The  Judges  there  are  not  Judges  of  the  Commoit 
Law.     The  Judges  of  the  new  County  Courts  are  so. 

Maule,  J. — This  would  be  a  case  for  a  writ  of  error  if  the  writ 
of  error  were  not  taken  away  by  the  statute.  Then  we  cannot 
circuitously  give  the  defendant  the  benefit  of  a  writ  of  error  which 
the  Act  of  Parliament  says  he  is  not  to  have. 

Williams,  J. — This  application  is  founded  upon  nothing  more 
nor  less  than  a  suggestion  that  the  Judge  of  the  County  Court 
was  wrong  in  a  point  of  law.  If  we  were  to  grant  it,  we  ought, 
whenever  one  of  these  Judges  is  wrong  in  a  point  of  law,  to  issue 
a  prohibition.  I  am  not  satisfied  that  the  Judge  made  any  mistake 
at  all ;  but  whether  he  made  a  mreat  or  a  smtul  mistake,  or  none^ 
the  matter  was  within  hb  jurismction,  and  he  was  competent  to 
decide  it.  Rule  refused. 


COURT  OF  EXCHEQUER. 

Michaelmas  Term,  1847. 

Sansom  v.  Price. 

Repeal  of  former  Acts — 'Suggestion — Costs — Affidavit. 

The  effect  of  9  Sf  10  Vict  c.  95,  ss.  4,  5,  6,  is  only  to  repeal  in  a 
qucdified  way  the  various  County  Courts  Acts  specified  in  the  schedule; 
andy  therefore,  where  an  action  was  brought  in  the  superior  Court 
prior  to  the  County  Courts  Act  coming  into  operation,  but  triei 
afterwards,  a  suggestion  may  still  be  entered  to  deprive  the  pUMtniiff  of 
costs,  where,  as  in  the  MicUUesex  County  Courts  Acty  that  is  the  proper 
mode  of  proceeding. 

An  affidavit  stating  that  the  plaintiff  and  defendant  were  both  residmg 
within  the  jurisdiction  of  the  County  Court  of  Middlesex,  and  tkt 
defendant  liable  to  be  summoned  thereto,  is  sufficient,  without  specifying 
that  the  defendant  resided  unthin  the  jurisdiction  of  the  County  CauH 
of  Middlesex,  as  limited  by  the  2S  Geo.  2. 

Sansom      HpHIS  was  a  rule  calling  upon  the  plaintiff  to  bring  the  postea 

Pr^cb.        ""^     "^*^  Court,  and  file  the  plea-roll,  that  the  defendant  might 

enter  a  suggestion  to  deprive  the  plaintiff  of  costs,  under  th^ 
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proviaioiis  of  the  Middlesex  Court  of  Requests  Act,  23  Geo.  2,      San«om 
Ci33.    The  writ  had  been  issued  Nov.  16,  1846,  and  the  issue       Price 
tried  Oct.   14,  1847. 

ImA  showed  cause. — The  Court  has  now  no  power  to  enter  this 
flfgestioDy  as  the  23  Geo.  2,  under  which  it  must  operate,  is 
repealed.  The  effect  of  sects.  5,  6,  and  7  is  to  repeal  all  the  former 
Acts  so  fisur  as  they  relate  '*  to  the  establishment,  or  jurisdiction,  or 
pnctice''  of  the  Courts  established  thereunder;  and  also  the 
rariflfiction  of  **  any  Court "  (sect.  6)  relative  thereto.  It  may  not 
oaTe  been  so  intended,  but,  once  repealed,  they  are  as  if  they  never 
ensted.  (Outrrinfftan  v.  Metheringtouy  2  M.  &  W.  228.) 
•  Platt,  j3. — Here  the  repeal  is  only  as  to  the  practice  hereafter. 
In  the  case  you  cite,  the  power  to  award  was  gone.  This  right  of 
the  drfendont's  depends  upon  the  position  of  the  parties  when  the 
action  was  brought 

£wA. — By  holding  the  defendant  entitled  to  make  this  sugges- 
two,  the  Statute  of  Gloucester  will  be  pro  tanto  repealed.  If  the 
load  Acts  were  not  repealed  when  the  9  &  10  Vict,  c  95,  came 
into  operation,  when  were  they  repealed  ? 

Platt,  B. — Are  you  aware  of  the  case  of  Warber  v.  Reed^  1 1 

Jnr.  522,  where  Mr.  Justice  Wightman  held  that,  under  similar 

drcomstances,  the  Isle  of  Wight  Court  of  Requests  Act  was  in 

operation  ?    I  cannot  distinguish  that  case,  and  cannot  be  expected 

to  overrule  it-     However,  I  think  it  was  correctly  decided. 

LujA  then  objected  that  the  affidavit  was  insufficient.     It  states 

!     that  the  plaintiff  and  defendant  were  both  resident  within   the 

I     junadidion  **  of  the  County  Court  of  Middlesex  ;"  but  the  County 

Court  of  Middlesex  extends  to  the  whole  of  the  county,  whereas 

I      the  proridons  of  the  23  Geo.  2  only  extend  to  part.     {Todd 

y.Emfy,  11  M.  &  W.  611.) 

Joneg^  contra. — That  is  prima  facie  sufficient.  The  plaintiff  does 
not  aver,  as  in  Todd  v.  Endy^  that,  in  fact,  the  cause  of  action  did 
ariae  within  the  excepted  district.  Even  when  the  suggestion  is 
entered,  it  may  be  traversed.  (11  M.  &  W.  760.)  The  general 
rale  of  pleading  requires  that  subsequent  statutes  must  be  pleaded 
by  the  party  seeking  to  avail  himself  of  them. 

Platt,  6. — I  think  that  the  23  Geo.  2  is  still  in  existence  for 
the  purpose  here  sought.  It  is  only  repealed  in  a  qualified  way 
fcy  9  ft  10  Vict,  c  95.  As  to  the  second  objection,  I  think  it  is 
raSeiently  answered  by  the  fact  that  there  is  no  allegation  to  bring 
tlie  case  within  the  exception.  'Rule  absolute. 
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COURT  OF  EXCHEQUER. 

Michaelmas  Temiy  1847. 

(Before  Platt,  B.) 
Parker  r.  Crouch. 

Costs — Sect.  129  of  County  Courts  Act — Superior  Courts. 

Until  a  Court  was  established  under  the  County  Courts  Act,  so  that  a 
plaint  might  have  been  entered  therein  at  the  time  of  action  brought, 
section  129,  which  deprives  the  plaintiff  of  costs  in  any  action  **for 
which  a  plaint  might  have  been  entered  under  this  Act^  did  not  apply. 

Therefore^  where  a  writ  in  an  action  of  trespass  was  issued  on  the  26l4 
of  March,  1847,  and  plaintiff  recovered  only  40*.  damages,  and  the 
County  Court  for  the  district  was  not  actually  established  until  after  the 
25th,  although  it  had  been  directed  to  be  formed  by  the  Order  in  Council 
on  the  llth  of  March, 

Held,  thai  the  right  to  sue  in  the  superior  Court  was  not  affected  by  the 
terms  of  the  I29th  section  of  statute  9  ^r  10  Vict  c.  97. 

Pabker  Tjf  this  case  a  writ  in  an  action  of  trespass  was  sued  out  against 
Crchjch.  -"^  ^^^  defendant,  and,  the  trial  having  taken  place,  a  verdict  for 
40*.  was  obtained.  The  writ  issued  on  the  25th  of  March  in  the 
present  year,  and  declaration  was  delivered  on  the  8th  of  June. 
On  the  9th  of  August  the  trial  came  on,  and  a  verdict  passed  for 
the  plaintiff  with  40*.  damages.  At  the  conclusion  of  the  case,  the 
learned  counsel  for  the  plamtiff  applied  to  the  learned  Judge  to 
certify  that  the  case  was  a  proper  one  to  be  tried  in  the  superior 
Courts,  but  this  was  refused.  A  rule  had  been  obtained  to  deprive 
the  plaintiff  of  costs,  under  the  129th  section  of  the  County  Courts 
Act. 

Petersdorff  showed  cause. — Even  if  the  application  were  sub- 
stantially right,  it  is  wrong  in  form.  {Forman  v.  Davisy  11  M.  &  W, 
730 ;  Watson  v.  Quiltery  ib.  706.)  A  suggestion  should  have  been 
entered.  But  the  129th  section  does  not  apply  here,  for  the 
particular  Court  for  the  district  was  not  estabUshed  when  the 
writ  issued*  There  is  a  certificate  of  the  officers  of  the  Court 
stating  this.     He  was  then  stopped. 

Bovill,  in  support  of  the  rule. — Although  there  might  not  have 
been  a  County  Court  established  expressly  under  this  Act,  there 
actually  was  a  County  Court  for  the  recovery  of  small  debts  in 
the  district  of  Kingston  at  the  time.  The  old  Sheriff's  Court  was 
a  County  Court  for  the  recovery  of  small  debts ;  and  the  9  &  10 
Vict  merely  extended  the  jurisdiction  of  that  Court  as  a  County 
Court,  with  certain  amendments  and  additions.     It  was  an  exten- 
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noD  of  the  jurisdiction  of  the  Common  Law  Coimty  Courts ;  and 
kr  Majesty  might,  if  she  thought  fit,  issue  an  order  m  council  for 
the  fi^ifiion  of  each  county  into  distinct  and  separate  districts, 
with  a  Judge  and  officers  appointed  to  each  district. 

Platt,  B. — The  129th  section  uses  the  words  "  for  which  a 
[diint  mi^t  have  been  entered  under  this  Act." 

BooSL — Then  it  is  sworn  that  the  Order  in  Council,  putting  the 
Act  into  operation,  was  issued  on  the  15th  of  March,  and  the  129th 
section  would  therefore  apply. 

Platt,  B. — It  is  sworn  that  this  County  Court  under  the  Act 
was  not  established  until  after  the  25tL  I  think,  therefore,  there 
was  no  place  whereat  a  plaint  could  have  been  entered  under  the 
Act.  Rule  discharged. 


Pa&ker 
Cbouch, 


COURT  OF  EXCHEQUER. 

Hilary  Term,  1847. 


IIahris  v.  Lawrence. 


Costs — Suggestion. 

When  am  action  had  been  commenced  in  the  Superior  Court  after  the 
postmg  ef  the  9  4^  10  Vict.  c.  95,  huJt  before  ike  day  on  which  the 
QmMl^  Court  was  constituted  under  the  provisions  of  that  statute: 

Ud,  diat  the    I29th  section,  which  enacts  that    ^^  if  any  action  shcM 

he  commenced  c^fter  the  passing  of  this  Act  in  any  of  her  Majesttfs 

Omrts  of  Record^  for  any  cause  that  might  have  been  brought  in  the 

Ommty  Court  the  plaintiff  should  be  deprived  of  his  costs,  wets  not 

applieabie  to  the  case  in  question,  inasmuch  as  there  "  was  no  Court 

kolden  under  the  statute^  in  which  the  plaintiff  could  have  sued  at  the 
of  his  bringing  the  action. 


CHARNOCK,  for  defendant,  had  obtained  a  rule  requiring  HARaw 
plaintiff  to  show  cause  **  why  on  payment  of  61.,  the  amount  Lawkencb. 
of  the  verdict  recovered  in  this  case,  all  further  proceedings  should 
wt  be  stayed ;  or  why  the  judgment  should  not  be  entered  up  for 
the  and  sum  of  6L  omy,  without  costs ;  or  why  the  plaintiff  should 
not  bring  the  vostea  into  Court  and  file  the  plea  roll,  so  that  the 
defiendant  might  enter  a  suggestion  thereon  to  deprive  the  plaintiff 
of  costs,  pursuant  to  the  statute  9  &  10  Vict.  c.  95,  s.  129,  for 
tlie  more  easy  recovery  of  small  debts  and  demands  in  England." 
Hie  action  had  been  broufi^ht  for  a  sum  of  AAL  for  not  repairing:  a 

L  ^*  1-11  Till  ■» 

aooae;  and  only  5L  had  been  recovered.  It  had  been  commenced 
«fter  the  passing  of  the  statute  9  &  10  Vict.  c.  95,  but  before 
Ac  County  Court  had  been  established  by  the  Order  in  Council. 
IV  boose  was  situate  and  both  plaintiff  and  defendant  dwelt 
witllin  the  difltrict  of  the  County  Court  of  IViiddlesex. 

g2 
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Ha&bib  Crowdevy  Q.  C,  now  showed  cause. — This  application  is  founded 

LA.W&BNCB.  upon  the  language  of  the  129th  section  of  the  County  Courts  Act, 
^^if  any  action  shall  be  commenced  after  the  passing  of  this  Act 
In  any  of  her  Majesty's  superior  Courts  of  Record,  for  any  cause 
other  than  those  lastly  mentioned  herein-before  specified"  (sJluding 
to  certain  actions  in  which  a  concurrent  jurisdiction  is  given  witn 
the  superior  Courts)  ^^  for  which  a  plaint  might  have  been  entered 
in  any  Court  holden  under  this  Act,  and  a  verdict  shall  be  found 
for  the  plaintiff  for  less  than  20£,  if  the  said  action  is  founded  on 
contract,  or  less  than  5£,  if  it  be  founded  on  tort,  the  said  plaintiff 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs ;  and 
if  a  verdict  shall  not  be  found  for  the  pliuntiff,  the  defendant  shall 
be  entitled  to  his  costs,  as  between  attorney  and  client ;  unless  in 
either  case  the  Judge  who  shall  try  the  cause  shall  certify,  on  the 
back  of  the  record,  that  the  action  was  fit  to  be  brought  in  such 
superior  Court."  The  language  of  the  first  part  of  the  section 
must  be  read  in  connection  with  the  after  part,  which  qualifies 
the  expression,  "  after  the  parsing  of  this  Act,  by  the  words  ^*  for 
which  a  plaint  miffht  have  been  entered.^  Inasmuch  as  there  was 
no  Coimty  Court  existing,  this  was  not  an  action  for  which  a 
plaint  might  have  been  entered. 

Chamocky  in  support  of  the  rule. — It  is  impossible  for  words  to 
express  more  clearly  the  intent.  The  plaintiff*  is  to  be  deprived  of 
costs  in  an  action  brought  in  the  superior  Court  if  *^  commenced 
after  the  passing  of  this  Act,"  if  within  the  jurisdiction  of  the 
County  Court.  Acts  of  Parliament  take  effect  fix)m  the  day  of 
the  royal  assent  ^ven,  unless  otherwise  expressed.  (33  Grea  3, 
c  13.^  There  was  no  necessity  for  bringing  his  action.  The 
plaintiff  m^ht  have  waited. 

By  the  Court. — There  can  be  no  doubt  as  to  the  proper  con- 
struction of  the  129th  section.  The  words  "after  the  passing  of 
this  Act"  are  qualified  by  the  subsequent  words  "for  whi^  a 
plaint  might  have  been  entered  in  any  Court  holden  under  this 
Act."  When  this  action  was  commenced  there  was  not  in 
existence  "a  Court  holden  under  this  Act"  in  which  a  plaint 
might  have  been  entered. 

Rule  dischargcdy  with  costs. 
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COURT  OF  EXCHEQUER. 


Michaelmas  and  Hilary  TermSy  1848. 


Peibce  V,  James. 

Jurisdiction — Judgment  in  the  Superior  Courts, 

WH  an  action  lie  in  the  County  Courts  upon  a  judgment  obtained  in  the 

Si^periar  Courts^  quaere  f 
Com  such  a  judgment  he  proved  by  an  examined  copy  of  the  record,  or 
not  the  record  itself  be  produced,  qtuere  f 


THE  i^aintiff  in  this  case  had  obtoliied  a  judgment  in  the  Court      Peirce 
of  Exchequer  for  18i  19*.,  upon  which  he  had  brought  an      j^^gg 
action  by  phunt  in  the  County  Court,  under  9  &  10  Vict,  c  95. 
The  defendant  had  pleaded  nul  tiel  record,  upon  which  the  plaintiff 
poduccd  an  examined  copy  of  the  judgment,  which  was  received 
m  evidence  by  the  Judge. 

Naylor  moved  for  a  prohibition.     It  may  be  stated  as  a  general 

nle,thttt  inferior  Courts  cannot  try  actions  upon  judgments  in 

die  snnorior  Courts.     It  is  laid  down  in  Comyn's  Digest,  article 

I^Prombidon,  "  A.  1,  that  a  prohibition  lies  if  an  action  be  brought 

in  an  inferior  Court,  upon  a  judgment  in  the  Court  of  Queen's 

Boidi,  citing  an  anonymous  case  in  1  Boll.  Bep.  54,  where  a 

fbandSwho  had  obtained  a  judgment  in  the  Queen's  Bench  for  debt 

lod  damages,  brought  an  action  upon  it  in  the  Court  of  the  Tower 

of  London.     The  defendant  was  taken  in  execution  and  rescued. 

Hid  the  plmntiff  brought  an  action  on  the  case  in  the  same  Court 

bt  the  rescue.      But  the   Court  of  King's  Bench  granted  a 

prohibition.     If  such  is  the  general  rule,  is  there  a  special  power 

giren  to  the  County  Courts  by  9  &  10  Vict,  c  95,  to  entertain 

EQch  a  plaint  ? 

Parke,  B. — You  contend,  in  fact,  that  this  action  is  not  in- 
cluded under  the  general  words  of  the  58th  section,  which  gives 
power  to  the  County  Courts  to  hold  "  all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not  more  than  20/."  Is  not 
^^z personal  action? 

Naylor. — The  jurisdiction  of  the  Court  of  the  Tower  of  London 
w«  quite  as  extensive  as  that  of  the  County  Courts,  and  yet  a 
pfohibition  was  granted.  "  This  Court,"  savs  Sir  E.  Coke, 
U  Ingt  251)  describing  the  Tower  Court,  "is  holden  within  the 
T«ge  of  London,  before  the  steward  there,  by  prescription  of  debt, 
^regpaft?e,  and  other  actions  of  every  summc  greater  or  lesser, 
whereof  you  may  read  in  4  Edw.  4,  fol.  36,  a,  and  b." 
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Fbircb  Rolfe,  B. — ^When  that  case  in  Rolle  was  decided,  a  feeling 

Jambs.  prevailed  between  the  different  Courts  which  might  have  led  to 
proceedings  that  would  not  be  sanctioned  now  that  no  such 
feeling  exists. 

Nayhr. — Then  the  98th  section  of  the  County  Courts  Act 
empowers  a  person  who  has  obtained  an  imsatisfied  judgment  or 
order  in  any  Court  held  imder  that  Act,  to  proceed  by  summons 
upon  such  order  or  judgment.  There  would  not  have  been  a 
provision  for  such  a  case,  if  the  Legislature  had  intended  that  the 
County  Courts  should  have  jurisdiction  generally  in  such  actions. 

Pollock,  C.  B. — That  section  is  nothing  more  than  ja  provision 
for  the  enforcement  in  one  County  Court  of  a  judgment  or  order 
obtiuned  in  another. 

Nayhr. — Then  there  is  another  objection.  The  Judgment  Boll 
of  the  superior  Court  is  the  only  evidence  of  a  judgment  there 
recovered,  and  how  is  the  Countv  Court  to  have  access  to  it? 

Alderson,  B. — That  is  certamly  a  strong  point.  In  an  action 
on  a  judgment  in  our  own  Court  we  inspect  the  judgment  itself. 
In  an  action  upon  the  judgment  of  a  Court  of  co-ordinate  authority, 
we  obtain  inspection  of  it  by  mittimus.  There  would  be  great 
inconvenience  m  sending  the  records  of  the  Courts  to  the  various 
County  Courts  scattered  over  the  kingdom. 

Nayhr. — A^ain,  the  Le^slaturc  has  provided  for  this,  b]^  8  &  9 
Vict,  c  127,  wiiich  ^ves  a  summary  process  before  a  Commissioner 
of  Bankrupts  upon  judgments  imder  20L 

Alderson,  o. — Certainly  this  case  does  not  seem  strictly  to 
fall  within  those  for  which  the  Countv  Courts  Act  was  intended 
to  be  a  remedy.  The  judgment  being  already  obtained,  the 
plaintiff  has  but  to  issue  execution.  The  object,  of  course,  in  the 
present  proceeding  is,  to  enforce  in  the  County  Court  the 
imprisonment  for  debt  which  has  been  abolished  in  this  Court 

RuU  nisL 

On  January  20^A,  Hilary  Temiy 

Nayhr  moved  to  make  the  rule  absolute.  No  person  appearing 
to  show  cause. 

The  Court. — ^Without  entering  into  the  argument,  or  deciding 
the  points  raised,  and  simply  upon  the  ground  that  no  cause  is 
cdiown  against  it,  we  must  make  the  Rule  absolute. 
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Hilary  Term,  1848. 

GWTNNE  r.  EXIOHT. 

Jurisdictum — Title — Landlord  and  Tenant, 

Whtre  a  siaiuU  had  authorized  the  levying  of  a  church-rate  for  a  specific 
fvpose  and  enacted  that  the  occupier  or  tenant  should  pay  the  rate  in 
the  first  instance  and  deduct  it  from  the  rent;  and  that  ^^  every  such 
lamdlard  should  allow  such  deduction  accordingly,  notwithstanding  any 
sgreement  to  the  contrary,**  and  a  lease  was  produced  having  such  an 
sgreement: 

Edi,  that  this  was  not  a  matter  "  in  which  the  title  to  any  corporeal  or 

imeorporeal  hereditament^*  was  in  question,  under  the  5Sth  section  of 

9  4r  10  Vict,c.  95,  so  as  to  tahe  an  action  for  the  recovery  by  the  tenant 

from  his  landlord  of  a  rate  so  paid  out  of  the  jurisdiction  ^the  County 

Comrt. 

jllliL  moved  for  a  prohibition  against  the  Judge  of  a  County     Gwtiiicb 

•Q-    Court,  upon  the  following  facts :  An  action  hiS  been  brought     ^  *'• 

ia  the  County  Court  to  recover  a  sum  of  7/.  10^.,  the  amount  of 

Tites  paid  by  the  plaintiff,  a  tenant  of  the  defendant,  who  claimed 

to  be  repvd  in  respect  of  a  certfun  church-rate  which  had  been 

lened  upon   him  under  the  provisions  of  an  Act  of  Parliament 

authorizing  a  rate  to  be  raised  for  the  erection  of  a  church,  and  in 

which  there  was  a  provision  that  the  rate  should  be  paid  in  the 

firet  instance  by  the  tenant  or  occupier,  who  should  be  entitled  to 

deduct  it  from  his  rent,  ^*  and  every  such  landlord  shall  allow  such 

dedaction  accordingly,  notwithstanding  any  agreement  to  the  con- 

tory."    A  lease  was  produced  contaming  an  agreement  to  the 

coQtrarv,  and  an  objection  was  taken  by  the  defendant  that  it  was 

I  question  of  title  and  fell  within  the  58th  section  of  9  &  10  Vict. 

c  95,  and  that  the  County  Court  had  no  jurisdiction  to  adjudicate 

on  the  claim.     The  Judge  of  the  Court  advised  the  parties  to  raise 

the  question    by  the  present  motion  for  a  prohibition.       The 

lan<i^ul^e  of  the  58th  section  of  the  County  Courts  Act  was  this: 

"  provided  always  that  the  Court  shall  not  have  cognizance  of  any 

ictkm  of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incor^ 

portal  hereditaments,  or  to  any  toll,  fair,  market,  or  franchise,  shall 

oe  in  question."     Here  the  question  as  to  the  liability  to  the  pay- 

inent  of  the  church-rate  was  raised  upon  the  construction  of  the 

Wwe,  whoee  validity  depended  upon  the  title  of  the  lessor,  and 

<hko(^  the  title  was  not  perhaps  in  fact  questioned  in  this  case, 

it  nd^  have  been  at  any  stage  of  it. 


GWTJfNB 
V, 

Knioht. 
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Parke,  B. — As  to  the  meaning  of  the  statute  imposing  the 
rate  it  merely  must  be  that  the  landlord  is  to  be  liable  notwith- 
standing any  then  existing  agreement  to  the  contrary.  It  does  not 
go  on  lite  tne  Property-tax  Acts  to  say  that  every  such  agreement 
shall  be  void.  But  I  do  not  think  this  is  a  case  in  which  an 
incorporeal  hereditament  is  in  question.  No  question  of  title  was 
raised  in  fact,  and  the  language  of  the  58th  section  is  not,  that  the 
Court  shall  not  have  cognizance  where  a  hereditament  may  be  in 
question,  but  only  where  it  shall  be  in  question ;  that  is,  where  it 
shall  be  honajide  raised  in  the  action.  Here  it  was  never  raised  at 
all.  Rule  refused. 


LANCASHIRE. 


aUheroe,  May  25,  1847. 
(Before  John  Addison  Esq.) 


Brown  r.  Baldwin. 


Brown 

V. 

.  *  Baldwin. 


Fees — Jury, 
The  clerh  is  entitled  only  to  a  single  fee  for  summoning  the  jury. 

IN  this  case  a  jury  had  been  demanded.     Plaintiff  had  applied 
for  and  obtained  an  adjournment  on  payment  of  costs   of 
the  day. 

BobinsoHy  for  defendant,  called  the  attention  of  the  Court  to  a 
charge  of  seven  shilling  and  sixpence  made  by  the  clerk  for 
summoning  the  jury  which  the  defendant  had  demanded,  for 
which  he  had  paid  the  clerk.  He  referred  to  the  schedule  of  fees, 
in  which  it  appears  that  the  item  of  charge  is, — "  Issuing  sununons 
for  jury,  one  snilling  and  sixpence,"  and  contended  that  the  clerk 
should  only  have  charged  that  sum.  From  the  Act  it  appeared 
that  only  one  summons  for  a  jury  was  required,  not  a  siunmons  to 
each  juiyman.  He  referred  to  the  wording  of  the  table,  where 
the  word  "  every"  appears  in  almost  all  the  other  items  of  chai^ 
and  contended  that  if  it  had  been  intended  to  allow  the  clerk  a  tee 
for  a  summons  to  each  juryman,  the  table  would  have  said  ^^  every 
summons  issued  for  the  jury." 

His  Honour  held  that  the  clerk  was  only  entitled  to  one  fee  of 
one  shilling  and  sixpence. 
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SOMERSETSHIRE. 

VeovU,  June  22,  1846. 
(Before  J.  M.  Carrow,  Esq.) 

CCSTARD   V.    ReXDALL. 

Barrister — Attorney — Practice. 

Aharrister  cannot  be  heard  in  the  County  Court  unless  instructed  by 
o  attomeyj  under  section  91  of  stat,  9  4r  10  Vict,  c,  95. 

DOXNE^  barrister,  stud,  **  I  appear  in  this  case  for  defendant."     (Mstilbd 
The  Judge. — Are  you  instructed  by  an  attorney  ?  Bbndalu 

Daime^ — ^I  am  not. 

The  Juix^E. — Then  I  cannot  hear  you. 

Dotme. — I  was  going  to  rely  on  a  part  of  the  9l8t  section,  which 
aja,  **  or  by  leave  of  me  Ju<%e." 

The  Judge. — ^I  would  not  consent  to  any  barrister  in  England 
appearing  ¥rithout  being  instructed  by  an  attorney. 
D<nme. — Of  course  I  must  submit  to  your  decision. 
The  Judge. — Yes ;  I  am  quite  sure  that  the  Act  leaves  me  no 
£scredon ;  but  if  it  did,  I  would  not  consent  to  it.     The  Act 
ttya, "  that  no  person  shall  be  entitled  to  appear  for  any  other 
party  at  any  proceeding  in  any  of  the  sidd  Courts,  unless  he  be  an 
attorney  of  one  of  her  Majesty's  superior  Courts  of  Record,  or  a 
l»nT5ter-at-law,  instructed  by  an  attorney,  on  behalf  of  the  party, 
or  by  leave  of  the  judge,  any  other  person."    But  that  means  any 
other  person  but  an  attorney  or  barrister.     If  he  is  an  attorney, 
he  must  be  a  properly  qualified  one ;  and  if  a  barrister,  he  must  be 
a  barrister  instructed  by  an  attorney. 

Donne. — ^Then  no  barrister  can  appear  to  argue  without  being 
inatmcted  by  an  attorney  ? 

The  Judge. — No ;  I  think  the  Act  is  imperative.  If  you  like 
to  have  the  case  adjourned,  in  order  to  oe  instructed  by  an 
ittomey,  you  can. 

(?.  Hancock,  attorney,  was  then  retained  by  the  defendant, 
uii  duly  instructed  Donne. 

J^tlt, — ^In  ereiy  respect  this  is  a  most  praiseworthy^  decision  of  Mr.  Corrow.  Not  only  in 
tt  B  leeordanoe  with  the  letter  of  the  Act,  hot  it  adheres  to  a  wholesome  role  of  the 
plEMdB,  that  counsel  ahonld  be  instrocted  by  an  attorney  in  all  cases  save  when  called  upon 
Wapriaoner  **  orer  the  bar,"  as  it  is  termed,  or  in  rare  cases  of  charity  in  which  he  protects  a 
fMr  prisoner  without  fee.  There  is  no  case  in  which  a  counsel  is  pennitted  to  teke  a  fee 
*iAo«t  the  interfention  of  an  attorney,  and  it  is  most  desirable,  that  no  violation  of  any  rules 
^^abmanal  etiquette  should  be  allowed  in  the  County  Courts,  nor  any  laxity  of  practice  of 
■F  till  We  hsre  {daced  this  case  among  the  present  series  of  reports,  in  hopes  that  it  may 
^  te  tone  to  fiBtnre  decinons  on  other  questions  of  professional  practice.— •£.  W,  C 
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comnr  couirrs  gases. 


SCUTT 

9. 

Philufb. 


DORSETSHIRE. 

Warehamy  June  7,  1847. 
(Before  Edward  Everett,  Esq.) 

ScuTT  V.  Phillips. 

Costs, 

Plaintiff  having  withdrawn  his  plaint  after  receiving  notice  qfsp, 
defeneCy  defendant  is  entitled  to  his  costs  up  to  the  period  of  such  t 
drawing. 

IN  this  case  plaintiff  had  withdrawn  the  cause  after  ha^ 
receiy^  notice  of  special  defence  under  the  Statute  of  Lin 
tions.     The  clerk  of  the  Court  received  notice  pursuant  to 
more  than  five  clear  days  before  the  court-day,  and  therei 
communicated  such  notice  to  plaintiff 

The  Judge,  however,  held  that,  as  the  cause  was  withdr 
without  the  consent  of  defendant,  he  was  entitled  to  his  costs  i 
the  time  of  withdrawal,  and  granted  an  application  now  made 
defendant's  attorney  for  such  costs. 


CORNWALL. 


Akdhew 

V, 
HoCKUfO. 


Falmouthy  June  6,  1 847. 
(Before  6.  6.  Kekewick,  Esq.) 

Andrew  9.  Hocking. 

Costs, 

Costs  of  notice  of  special  defence  will  be  allowed  to  defendant  i 
the  action  has  been  abandoned  by  the  plaintiff  but  this  Court  hi 
power  to  direct  payment  of  other  costs  than  the  fees  of  Courts  am 
costs  of  the  application  and  order.  The  advocates  fee  canm 
(dlowed  in  such  a  ccue. 

THIS  was  an  action  for  goods  sold   and    delivered, 
defendant  gave  notice  of  special  defence,  viz.  that  he  wt 
infant  within  the  age  of  twenty-one  years  when  the  supposed  c 
of  action  arose.     The  defendant,  when  he  delivered  the  nc 
paid  to  the  clerk  fees  to  the  amount  of  \s.  6d. 

When  plwitiff  received  notice  of  the  special  defence,  he 
mediately  served  notice  on  the  clerk,  and  also  on  the  defen< 
ihsX  the  action  was  abandoned. 
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At  the  Court,  lield  May  8,  „   ^^ 

Moorman,  for  defendant,  applied  to  the  Court  for  an  order  that  the 

costs  mdd  by  the  defendant  to  the  clerk,  and  also  the  advocate's  fee, 

flboola  be  paid  by  the  plaintiff,  and  cited  the  88th  section  of  the  Act. 

Trendder,  jun.,  plaintiff's  attorney,  opposed  the  application,  and 

Ribmitted,   that  as  the  action  haa  been  abandoned,  and  notice 

thereof  duly  served  (three  clear  days')  on  the  defendant,  the 

defendant  had  no  right  to  appear  at  tne  hearing,  and  contended 

thtt,  as  the  88th  section  provided  only  for  all  Sie  costs  of  any 

action  or  proceeding  in  Court,  and  that  as  in  the  present  case  there 

WIS  no  action  in   Court,  his  Honour  had  no  power  to  make  an 

ofder  for  payment  of  the  advocate's  fee,  or  of  any  portion  of  it,  nor 

eicft  qS  the  fees  paid  by  the  defendant. 

ffifl  HoNOUB  said  he  would  take  a  note  of  the  application,  and 
gire  judgment  next  Court. 

June  5. 

HiB  HoKOUB  now  gave  iudgment,  and  stated,  that  as  the  action 
bd  been  abandoned,  and  there  was  actually  no  cause  in  Court,  it 
WM  dear  the  defendant  could  not  appear  in  Court  for  the  purposes 
tfihe  action.  But  he  was  of  opinion  ne  had  a  right  to  appear  there 
toaak  for  the  costs  he  had  incurred,  and  ordered  that  the  plaintiff 
Aaaid  pay  the  defendant  Is.  6d.  the  fees  he  had  paid  to  the  clerk, 
and  the  costs  of  the  defendant's  application  and  order ;  but  he  con- 

aderei  he  had  no  power  to  make  an  order  for  payment  of  the 

advocate's  fee,  or  any  portion  of  it. 


'Vote  ~Br  sect.  88  it  is  enacted  "  that  all  the  costs  of  any  action  or  proceeding  in  the  Court 
^  bona  otherwise  provided  for,  shall  be  pud  by  or  apportioned  between  tne  parties,  in 
^  BuuMT  as  the  Juase  shall  think  fit,  and,  in  deiuiult  oi  any  special  direction,  shall  abide 


tkiratol  the  action.' 
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HOLLISB 
V. 

Waob. 


Hall 

V, 

Bbnnbtt* 


HAMPSHIRE. 

Southampton^  May  14,  1847. 

(Before  C.  J.  Gale,  Esq.) 

HoLLiER  V.  Wade. 

Service  of  Summons. 

Where  defendant  keeps  house  to  evade  service  of  summons^  it  will  be 
sufficient  to  nail  it  on  the  front  door. 

DEFENDANT,  it  appeared,  resided  near  CJowes,    and  had 
immured  ViiTnaplf  in  his  cottage,  setting  all  bailiff  and  writs 
at  defiance. 

The  bfdliff  deposed,  that  not  being  able  to  gain  entrance,  he  had 
nailed  the  siunmons  on  the  front  door,  and  ne  had  no  doubt  that 
it  was  with  the  knowledge  of  the  defendant,  who  had  ventured 
out  once  by  the  front  door  since. 

Judge. — As  the  defendant  keeps  his  door  closed  to  evade  the 
service  of  the  smnmons,  I  shall  consider  this  as  good  service. 

Order  for  payment  forthtoith. 


HAMPSHIRE. 

Portsmouth^  June  18,  1847. 

(Before  C.  J.  Gale,  Esq.) 

Hall  v.  Bennett. 
Particulars  of  Demand. — Promissory  Note. 

Particulars  of  demand  are  not  necessary  under  rule  5y  to  be  given  with 
a  summons  in  an  action  for  the  balance  due  on  a  promissory  note. 

THE  summons  stated  this  to  be  '^  an  action  on  contract  for  the 
sum  of  IL  for  the  balance  of  principal  money  and  interest 
due  on  a  promissory  note  of  20£,  dated  the  1st  of  January,  1836^ 
made  by  defendant,  and  payable  to  the  plaintiff  on  demand." 

Fieldy  for  defendant,  objected  that  no  particulars  of  demand  had 
been  delivered  by  the  plaintiff  at  the  office  of  the  clerk,  pursuant 
to  rule  2,  or  annexed  by  the  clerk  to  the  summons,  as  required 
by  rule  5 ;  and  that  the  siunmons  was  incorrect,  as  the  cause  of 
action  exceeded  It  and  it  did  not  state  "the particulars  of  which 
are  hereto  annexedy^  according  to  No.  1  in  the  schedule  of  forms; 
and  he  argued  that  it  would  be  desirable  to  abide  strictly  by  the 
rules,  as  it  would  prevent  the  inconvenience  of  an  argument  being 
raised  on  every  deviation  from  them,  as  to  whether  or  not  the 
irr^ularity  should  be  allowed. 

Tne  Court. — I  do  not  think  particulars  are  necessary  in  such 
a  case  as  this.  In  an  action  for  an  assault,  it  surely  would  not  be 
requisite  to  deliver  particulars  stating  in  what  parts  of  the  body 
the  blows  or  kicks  were  received.  There  must  oe  some  limitation 
put  upon  the  2nd  rule,  and  therefore  I  overrule  the  objection. 

Plaintiff  nonsuUed :  defendants  attorney^ s  fee  allowed. 
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WESTMINSTER. 


J«/y20,  1847. 
(Before  D.  C.  Motlak,  Esq.) 

Babr  v.  Reiix 

Interpleader — ExecuHtm — Rent 

SiahUe  8  Anne^  c.  14,  which  ffives  to  landlords  priority  of  claim  for  rent 
over  an  execution  creditor,  is  not  repealed  by  the  I07th  section  of  the 
OnaUy  Courts  Act,  9  4r  10   Vict  c.  96. 

THIS  was  an  interpleader  summons  imder  the  118th  section       ^^^^ 
of  the  Ck>unt7  Courts  Act,  the  landlord  of  the  defendant,       Bbid. 
igunst  whom  an  execution  had  issued  from  this  Court,  haying 
aaimed  priority  of  payment  of  a  quarter's  rent  due  to  him. 

It  was  contendea  uiat  the  107th  section  of  the  Coimty  Courts 
let  had  repealed  stat.  8  Anne,  c  14,  under  which  the  landlord 
darned.  After  a  lengthened  argument,  which  it  is  unnecessary  to 
repeat,  the  following  judgment  was  delivered: — 

ffis  Honour  said.  This  is  an  interpleader  summons  under  the 
llSth  section  of  the  9  &  10  Vict,  c  95,  for  the  purpose  of  brinmng 
before  the  Court  the  claim  of  Mr.  Falkner  (iReid's  landlord)  to 
certain  goods  and  chattels  taken  by  the  high  bailiff  of  Westminster 
m  execution  under  the  ordinary  process  of  this  Court.  Upon  the 
mam  fiict  of  there  having  been  a  quarter's  rent  due  and  payable 
by  the  defendant  to  his  landlord  at  the  time  of  the  levy,  there 
wpfexn  to  be  no  dispute ;  but  the  point  urged  by  the  high  bailiff 
18,  that  the  statute  of  the  8th  of  Anne,  c  14  (which  was  passed 
for  the  express  purpose  of  protecting  landlords  &om  pretended 
or  collusive  judgments),  is  m  substance  repealed  by  the  107th 
aeetion  of  the  new  Act,  and  that  in  the  recovery  of  their  respective 
ddits  the  execution  creditor  henceforward  takes  precedence  of  the 
landlord.  /  do  not  think  such  a  construction  of  the  law  can  be  at 
off  sustained.  The  question  is  one  of  extreme  importance,  and  as 
I  am  assured  that  a  different  opinion  prevails  in  quarters  entitled 
to  respect,  I  feel  certainly  some  diffidence  in  pronouncing  this 
opinion,  although  I  entertain  it  without  a  shade  of  doubt.  I  know 
tnat  creditors,  especially  in  these  inferior  Coiu^,  are  a  class  of 
persons  fully  as  much  entitled  to  favour  as  landlords.  Executions 
acre  are  usually  very  limited  in  amount,  and  little  calculated  to 
defraud  the  landlord  of  his  remedy  for  his  rent.     I  would  therefore 
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Babk  most  readily  adopt  this  equitable  construction  if  I  thought  it  at 
Hbid.  all  reconcileable  with  the  letter  and  spirit  of  the  law.  jji  order, 
however,  to  thoroughly  understand  the  question,  it  is  necessary 
to  refer,  first,  to  the  statute  of  Anne,  and  then  to  the  two  sections 
of  the  new  Act.  The  words  of  the  8th  of  Anne,  cap.  14,  sect.  1, 
are  these : — "  No  goods  or  chattels  whatsoever  lying  or  being  in 
or  upon  the  messuages,  shall  be*  liable  to  be  taken  by  virtue  of 
any  execution  on  any  pretence  whatsoever,  unless  the  party  at 
whose  sidt  the  s^d  execution  issued  out,  shall,  before  the  removal 
of  such  goods  from  off  the  said  premises,  pay  to  the  landlord  all 
such  sums  of  money  as  shall  be  due  for  rent  for  the  s^d  premises 
at  the  time  of  taking  such  goods  and  chattels,  provided  the  said 
arrears  of  rent  do  not  amoimt  to  more  than  one  year's  rent."  The 
107th  section  of  the  new  Act  enacts,  **  That  so  much  of  an  Act 
passed  in  the  8th  year  of  the  reign  of  Queen  Anne,  intituled  ^  An 
Act  for  the  better  Securitv  of  Kents,  and  to  prevent  Frauds  com- 
mitted by  Tenants,'  as  relates  to  the  liability  of  goods  taken  by 
virtue  of  any  execution,  shall  not  be  deemed  to  apply  to  goods  taken 
in  execution  under  the  process  of  any  Court  holden  imder  this  Act ; 
but  the  landlord  of  any  tenement  in  which  an^  such  goods 
shall  be  so  taken,  shall  be  entitled  (by  any  writing  imder  his 
hand,  or  under  the  hand  of  his  agent,  to  be  delivered  to  the 
bailiff  or  officer  making  the  levy,  which  writing  shall  state  the 
terms  of  holding,  and  the  rent  payable  for  the  same)  to  claim 
any  rent  in  arrear  then  due  to  him,  not  exceeding  the  rent  of  four 
weeks,  where  the  tenement  is  let  by  the  week,  and  not  exceeding 
the  rent  accruing  due  on  two  terms  of  payment  where  the  tenement 
is  let  for  any  other  term  less  than  a  year;  and  not  exceeding  in  any 
case  the  rent  accruing  due  in  one  year ;  and  in  case  of  any  such 
claim  being  so  made,  the  bailiff  or  officer  making  the  levy  shall 
distrain  as  well  for  the  amount  of  the  rent  so  claimed,  and  the  costs 
of  such  additional  distress,  as  for  the  amount  of  money  and  costs 
for  which  the  warrant  of  execution  issued  under  this  Act,  and  shall 
not  proceed  to  sell  the  same,  or  any  part  thereof,  within  five  davs 
next  after  such  distress  taken ;  and  if  any  replevin  be  made  of  the 
goods  so  taken,  such  of  the  goods  shall  be  sold  under  the  execution 
as  shall  satisfy  the  money  and  costs  for  which  the  warrant  of 
execution  issued,  and  the  costs  of  the  sale,  and  the  overplus  of  such 
sale  (if  any),  and  also  the  residue  of  the  ^oods,  shall  be  returned,  as  in 
other  cases  of  distress  for  rent  and  replevin  thereof;  and  for  every  such 
additional  distress  for  rent  in  arrear,  the  hi^h  bailiff  of  the  Court  shall 
be  entitled  to  have  as  the  costs  of  the  distress,  instead  of  the  fees 
allowed  by  this  Act,  for  making  such  distress  and  keeping  possession 
thereof,  the  fees  allowed  by  an  Act  passed  in  the  57th  year  of  the  reign 
of  King  George  the  Third,  intituled  *  An  Act  to  regulate  the  Costs  of 
Distresses  levied^for  Payment  of  Snmll  Rents.' "  The  1 18th  section 
of  the  new  Act,  which  I  will  now  read,  sets  forth,  "  That  if  any 
claim  shall  be  niade  in  respect  of  any  goods  or  chattels  taken  in 
execution  under  the  process  of  any  Court  holden  under  this  Act, 
or  in  respect  of  the  proce^  or  value  thereof  by  any  landlord  for 
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rent,  or  by   any  person  not  being  a  party  against  whom  such       Barh 

proeeaB  has  ueued,  it  shall  be  lawful  for  the  clerk  of  the  Court,  upon        bbid. 

ippBcation  of  tiie  officer  charged  with  the  execution  of  such  process, 

»  well  before  as  after  any  action  brought  against  such  officer,  to 

inoe  a  eammons,  calling  before  the  said  Court  as  well  the  party 

inaiiig  such  process  as  the  party  making  such  claim,  and  thereupon 

tnj  action  wnich  shall  have  been  brought  in  any  of  her  Majesty's 

raperior  Courts  of  Record  or  in  any  local  or  inferior  Court  in  respect 

of  sodi  daim  shall  be  staid ;  and  the  Court  in  which  such  action 

shall  have  been  brought,  or  any  Judge  thereof,  on  proof  of  the  issue 

of  such  summons,  and  that    the    goods    and    chattels    were  so 

tiken  in  execution,  may  order  the  party  brining  such  action  to 

pay  the  costs  of  all  proceedings  had  upon  such  action,  after  the  issuing 

of  such  smnmons  out  of  the  County  Court  and  the  Judge  of  the 

CoonW  Court  shall  adjudicate  upon  such  claim,  and  make  such 

(xder  oetween  the  parties  in  respect  thereof,  and  of  the  costs  of  the 

proceedings,  as  to  him  shall  seem  fit ;   and  such  order  shall  be 

enforced  in  like  manner  as  any  order  made  in  any  suit  brought  in 

soch  Court."     Now  it  appears  to  me  that  the  intention  of  the  107  th 

section  and  its  plain  efroct  is  to  do  away  with  the  old  inviolability 

of  the  tenant's  goods.     The  statute  of  Anne  positively  directed 

that  the  advance  of  the  landlord's  rent  should  be  first  made  before 

the  creditor  could  proceed  even  to  remove  the  goods.     Upon  this 

point  an  erroneous  practice  has  questionless  prevailed,  for  the 

dieriff  first  to  sell,  and  then  out  of  the  proceeds  to  satisfy  the  land- 

kfd;  this  error  was  pointed  out  and  reproved  by  Lord  Denman, 

in  Che  case  of  Cocker  v.  Musgrove  and  Moon.     Be  that  as  it  may, 

die  pncedence  of  the  landlord  has  never  been  disputed.     Under 

die  new  law  this  precedence,  or  superior  right  of  the  landlord,  is 

OMfdj  modified,  and  in  cases  of  small    tenancy    still  further 

restricted  in  amount.     He  must  go  through  certain  forms  to  assert 

his  right.     The  onus  of  inquiry  is  no  longer  on  the  high  bailiff,  as 

it  was  formerly  on  the  sheriff:  the  principle  of  precedence  remains 

Quite  untouched.     K  it  were  not  so,  why  impose  upon  the  landlord 

tae  trouble  and  expense  of  serving  on  the  high  bidiiff  anv  notice  of 

his  daim  for  rent?  Could  it  be  to  secure  to  him  what  is  already, 

and  must  continue  to  be,  his,  as  long  as  the  rights  of  property  are 

lopected?    This  would  be  tantamount  to  a  declaration  that  the 

iandloid's  riffbt  to  his  rent  is  not  to  be  altogether  forfeited ;  on  the 

ooDtrary,  this  section  is  a  clear  and  equitable  one,  and  as  plfunly 

expresaed  as  the  English  language  can  express  it.    The  1 1 8  th  section 

most  be   taken  in  connection  with  the  earlier  clause.     It  is  in 

nbstance  a  reprint  of  the  6th  sectioa  of  the   1   &  2  WilL  4, 

c  68  (the  Interpleader  Act),  and  its  purpose,  as  was  that  of  its 

pmtotype,  is  merely  to  protect  the  high  bailiff  from  an  action  by 

the  creoitor  if  he  yielded  to  the  landlord's  claim,  or  by  the  landlord 

if  he  persisted  in  the  execution  of  the  process  from  the  Court. 

Sorely  this  provision   for    the    adjudication   of   adverse   claims 

between  landlord  and  judgment  creditor  would  be  whoUv  useless 

if  the  oonatruction  attempted  to  be  put  upon  the  107  th  section  could 
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Baeb  \^  sustfunecL  On  the  whole,  the  question  seems  to  me  free  from 
Bs^.  all  doubt.  The  landlord  has  in  this  particular  ease  complied  with 
the  requirements  of  the  Act  as  to  notice,  &C'. ;  the  rent  for  one 
term  of  the  letting  is  admitted  to  be  due,  and  the  amount  not 
disputed.  The  hign  bailiff  has  already,  it  appears,  effected  a  sale 
of  the  goods,  and  the  judgment  of  the  Court  is,  that  the  quarter's 
rent  be  satifidSed  before  any  portion  of  the  proceeds  be  available  to 
thejudgment  creditor. 


PEMBROKESHIRE. 

Pembroke^  June  17,  1847. 

(Before  J.  Johnes,  Esq.) 

Bailkt  and  othebs,  assignees,  ftc.  V.  Latcock. 

Jury. 

Where  defendant  had  demanded  a  jury,  but  plaintiff  had  noty  and  at  Ae 
hearing  defendant  preferred  to  abandon  his  demand,  hut  plaxnJt^ 
objected^  and  desired  a  jury : 

Held,  that  plaintiff^  could  not  demand  the  jury  unless  he  also  had  gtven 
notice  of  such  demand. 

Bailey  AND  THHIS  was  an  action  of  trover,  in  which  the  defendant  had 

0THEB8,       JL     demanded  a  Juiy. 
Aa8ioNBB8,&c.      j^^/^  foy  ^^^  defendant,  said,  that  although  he  had  demanded  a 
Latcocx.    juxy  in  this  case,  he  was  desirous  of  abandoning  his  demand  and 
should  proceed  without  a  jury. 

Bailey^  for  the  plaintiffs,  sidd  that  he  should  not  consent  to  the 
abandonment ;  that  he  was  desirous  that  the  cause  shoidd  be  tried 
by  a  jury. 

His  Honour  asked  if  the  plaintiff  had  also  demanded  a  jury. 
Bailey  said  that  they  had  not. 

His  HONOUB. — The  plaintiffs  should  also  have  demanded  a  juiy 
two  days  before  the  triaL     Having  failed  to  do  so,  it  is  not  com- 

Setent  for  them  now  to  object  to  the  defendant  abandoning  his 
emand. 
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HAMPSHIRE. 

Southampton^  May  14,  1847. 

(Before  C.  J.  Gale,  Esq.) 
Dyer  r.  Cooper. 

Costs. 

What  drfendant  had  left  the  amount  of  the  debt  at  the  house  of  the 
flfoUUiff  during  his  absencey  in  the  interval  between  the  issuing  and 
terviee  af  the  summons; 

Bddf  that  plaintiff  was  entitled  to  his  costs, 

THE  defendant  in  this  case  had  taken  advantage  of  plaintifTs 
absence  from  his  house  to  call  there  and  leave  the  amount 
of  debt  with  the  servant,  but  without  the  costs,  in  the  interval 
between  the  issuing  of  the  siunmons  and  the  service  of  it. 

Pluntiff  now  applied  to  the  Court  for  an  order  for  payment  of 
costs  by  the  defendant,  as  the  attempt  to  evade  them  was  a  tiick 
upon  the  plaintiff. 

His  Honour. — Defendant  is  liable  for  the  costs  from  the  moment 
rf  plaint  entered,  whether  or  not  the  summons  be  actually  served, 
mthis  liability  can  only  be  waived  by  the  express  consent  of  the 
fitbtiff  to  accept  the  debt  without  the  costs.  In  this  case,  as 
mpiise  has  been  attempted  upon  the  plaintiff,  who  has  never 
coDiented  to  accept  the  debt  without  the  costs.  Order  made. 


Dyer 
Cooper. 


PEMBROKESHIRE. 

Narberth,  June  16,  1847. 
(Before  John  Johnes,   Esq.) 

Nicholas  v.  Handcock. 

Execution — Practice. 
Nation  will  be  ordered  to  issue  for  each  instalment  separately. 

VfABTIN,  for  plaintiff,  asked  for  execution  herein  against 
-"A  defendant's  goods  for  the  full  amount  of  debt  and  costs.  The 
6n  instalment  was  payable  on  the  22nd  of  May,  and  had  not  been 
N  yet 

The  Court. — Take'fexecution  in  a  week  for  the  first  instalment. 
I  »iiill  adopt  the  plan  that  execution  shall  issue  for  each  instalment 

rately.      If  there  are  two  instalments  now  due  in  this  case, 
execution  for  the  amount  of  both. 


Nicholas 

V. 

Handcock. 
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KENT. 

Bamsgate,  June  8,  1847. 
(Before  Charles  Harwood.  Esq.) 

Special  Defence. 

A  special  defence  does  not  only  admit  the  cause  of  action,  but  operates  a. 
as  a  plea  of  "  non-assumpsit^  or  "  not  gtdUyJ* 

JUDGE  inquired  whether,  where  a  special  defence  was  pleadc 
the  defendant  was  to  be  taken  as  admitting  the  cause 
action,  so  as  to  preclude  the  necessity  for  the  plaintiff  producl 
witnesses  to  prove  his  case. 

His  Honour. — Certainly  I  consider  the  cause  of  action  to 
admitted  by  a  special  defence,  which  I  take  to  include  the  pi 
of  "  non-assumpsit "  or  "  not  guilty^  as  the  case  may  be. 


WORCESTERSHIHi:. 

(Before  B.  Pariiam,  Esq. ) 
Anderson  r.  MfeRREFiELu. 

Summons — Practice. 

The  omission  from  the  summons  of  the  words  ^^the  particulars 
which  are  hereunto  annexed,^  as  prescribed  by  the  rules,  is  a  fa 
informality, 

Anderson    HpHIS  was  an  action  on  contract  above  5/. 
Meruk'fibld.  Boycoty   for  the   defendant,    objected  to  the  form  of   1 

summons.  It  did  not  contain  the  words  "  the  particulars 
which  are  hereunto  annexed, "  as  prescribed  by  the  form  gi^ 
in  the  rules.  This  was  not  a  mere  technicality;  it  was  imports 
that  the  defendant  should  be  informed  where  the  particulars 
the  claim  against  him  were  to  be  found,  that  he  might  come  p 
pared  to  meet  theuL  "' 

His  Honour,  referring  to  the  rules  and  the  form  there  giv 
said  that  this  was  certainly  something  more  than  a  mere  er 
in  form ;  it  was  a  defect  in  substance.  Summons  dismissed. 
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DEVONSHIRE. 

(Before  J.  Tyrrell,  Esq.) 


ROWCLIFFE  V.  DaJSCOMBE. 


Special  Defence — PracHce, 

Drfendani  who  has  pleaded   a  special  defence  is  yet  entitled  to  go 
inlo  any  other  defence  which  does  not  require  to  be  specially  pleaded, 

DEBT  for  rent.    Special  defence^  the  Statute  of  Limitations. 
GiUardy  for  the  defendant,  was  going  into  evidence  of  a 
(Efferent  defence  from  that  which  had  been  specially  pleaded. 

Bkeardy  for  the  plaintiff,  objected  that  it  was  not  competent 
for  the  defendant,  having  given  notice  of  a  special  defence,  to  go 
into  other  defences. 

Gittard  contended  that  he  was  entitled  to  do  so,  provided  they 
were  such  as  were  not  required  to  be  specially  pleaded. 

His  Honour. — I  have  no  doubt  about  it.  The  special  defence 
iiKslades  the  general  issue.  The  defendant  has  clearly  a  right  to 
eet  up  any  defence  he  pleases,  provided  it  be  not  any  one  of  those 
of  which  the  statute  has  required  notice  to  be  given. 


ROWCLIFTE 

r. 
Dascomhb. 


WESTMINSTER. 

(Before  D.  C.  Moylan,  Esq.) 


Orchard  r.  Norman. 


Jurisdiction — Debt — Interest, 

'^  action  cannot  be  maintained  for  interest  due  on  a  debt  exceeding  201, 
inasmuch  as  ii  is  necessary  to  prove  the  debt  in  order  to  establish  the 
claim  for  interest, 

THIS  was  a  summons  to  recover  15/.  being  the  amount  of  one 
year's  interest  on  300/. 
Dewnshirey  plaintiff's  attorney,  said,  some  time  ago  the  plaintiff 
^ed  the  defendant  in*  one  of  the  Superior  Courts  for  tne  sum 
rf  300i ;  but,  on  examining  more  closely,  the  knowledge  of  the 
^>ct8  appeared  to  be  only  between  plaintiff  and  defendant,  and 
<^<)Q8eqaently  he  did  not  proceed  to  trial. 

I  2 


Orchard 

V. 

Norman. 
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OacHAKi)  Chambers^  defendant's  attorney,  said,  he  called  upon  his  frienc 

Norman,     to  prove  the  debt  first,  before  he  took  proceedings  to  recover  th< 
interest  upon  it. 

Devonshire, — I  feel  there  is  a  great  deal  of  diflSculty;  and  it  wa 
thought  ad\isable  to  bring  an  action  in  this  shape  first,  so  tha 
both  plaintiff  and  defendant  might  be  examined  on  their  oaths 
before  resorting  to  the  sacrifice  of  reducing  the  debt  to  202.  ii 
order  to  bring  it  within  the  jurisdiction  of  the  County  Court 
Upon  the  construction  of  the  County  Courts  Act,  I  suDmit,  th" 
power  to  summon  is  given  for  interest,  supposing  that  there  is  ai 
existing  debt. 

Chambers. — ^But  you  must  first  of  all  prove  that  there  is  a  debl 
You  have  feuled  to  prove  that  3002.  is  owing,  and  this  Com 
cannot  take  cognizance  of  it.  The  fact  is,  your  Honour,  that  i 
this  case  an  action  at  law  is  pending,  a  Chancery  suit  has  bee 
commenced,  and  there  are  also  proceedings  in  bankruptcy. 

The  Judge. — Before  I  can  proceed  to  hear  the  case,  I  muc 
be  satisfied  that  the  principal  is  due.  I  must  first  inquire  if  ther 
is  a  sum  of  3002.  owing,  and  that  at  once  ousts  the  Court  of  il 

i'urisdiction.  If  that  was  established,  I  think  you  would  be  i 
iberty  to  sue  for  interest. 

Devonshire. — The  plaintiff  is  ready  to  swear  that  the  debt  i 
owing  to  him.  We  filed  a  bill  in  Chancery  against  the  defendan 
who  answered  that  he  never  contracted  the  debt;  but  I  beliei 
the  statement  of  the  plaintiff  that  he  did. — We  can  get  no  redrei 
from  a  Superior  Court. 

The  Judge. — May  I  ask  if  it  is  with  a  view  of  arming  yoorae 
with  some  evidence  to  recover  the  principal  that  you  taxe  thet 
proceedings  to  recover  the  interest  ? 

Devonshire  admitted  that  such  was  the  object  contemplated. 

His  Honour  was  of  opinion  that  before  the  interest  could  I 
recovered,  the  debt  itself,  upon  which  the  interest  accrued,  mui 
be  proved  to  exist;  and  as  such  an  inquiry  would  involve  a 
amount  beyond  the  limits  of  the  jurisdiction,  the  case  clearly  cool 
not  be  sustained  in  this  Court,  and  it  must  be  dismissed  wil 
costs. 
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WARWICKSHIRE. 

Birmingham^  June  11,  1847. 
(Before  L.  Trafford,  Esq.) 

Everett  v.  Tod. 

New  Trial. 

h  cues  where  the  verdict  for  the  plaintiff  is  for  less  than  5/.,  the  Court 
viff,  ui  accordance  with  the  practice  of  the  Superior  Courts,  as  a  general 
mfe,  refuse  a  new  trioL 

A  very  strong  case  must  be  made  out  to  induce  the  Court  to  grant  such 
am  application, 

IN  this  case  the  debt  was  under  5L     Verdict  for  plaintiff.  Etbkbtt 

Smith  obtained  a  rule  to  show  cause  why  there  should  not  be        *p^*D. 
anew  triaL 

Hawkes  showed  cause. — ^By  the  Act  you  have  power  to  grant 
anew  trial  where  you  deem  proper^  and  you  have  also  power  to 
foOow  the  practice  of  the  Superior  Courts.  In  the  Superior 
CoortBy  the  rule  adopted  by  the  Judges,  in  reference  to  trials 
befiwe  the  sheriff,  pursuant  to  writ  of  trial,  where  the  jurisdiction 
M  eoofined  to  debts  under  2021,  is,  that  no  new  trial  will  be  granted 
where  the  amount  recovered  by  plaintiff  is  under  5L  ( Ar3ibold*s 
Pnctice,  13,  15.)  Exactly  the  same  reason  prevails  to  regulate 
the  practice  in  these  Courts,  which  are  analogous  in  the  amount  to 
which  the  jurisdiction  extends.  In  the  Sheriff's  Courts  that  reason 
ifl)  that  the  amount  in  dispute  is  considered  too  small  to  justify  the 
expense  of  a  second  trial  m  ordinary  cases ;  though  in  case  of  mis- 
direction, or  the  verdict  being  against  evidence,  new  trials  have 
sometimes  been  granted  under  5L  I  trust  your  Honour  will  make 
H  a  rule  in  this  Court  not  to  grant  new  trials  where  the  debt 
»  under  5L 

Hia  Honour. — There  was  a  jury  in  this  case.  There  may  be  a 
new  trial  where  the  verdict  is  a^inst  evidence,  at  all  events. 

Hawkes, — The  grounds  for  the  application  are  purely  technicaL 
Besides,  in  these  Courts  costs  are  only  allowed  once  in  each  cause, 
^  that  the  plaintiff  would,  in  case  of  a  new  trial,  have  to  pay  the 
tttomey's  costs  himselil  This  is  an  additional  reason  why  there 
should  not  be  a  new  trial. 

Smithy  contra, — I  shall  show  you  that  great  injustice  would  be 
d(me  by  adopting  the  rule  contended  for. 

His  Honour  referred  to  the  last  clause  of  the  78th  section,  and 
^  that  it  was  not  compulsory. 
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Everett 

V. 

Tod. 


Smith. — My  friend  forgets  that  in  the  Superior  Courts  there  i 
an  expensive  formula  to  go  through;  and  even  with  that  die 
advantage,  the  rule  is  not  of  universal  application.  But  it  mus 
be  remembered  that,  under  this  Act,  nearly  all  the  actions  will  \h 
for  debts  under  5L ;  that  being  the  case,  if  the  Legislature  hai 
thought  it  best  to  exclude  new  trials  in  debts  under  5L  that  woul< 
have  been  expressly  enacted,  as  in  the  instance  of  excluding  juror 
in  the  case  of  such  debts. 

His  Honour. — If  the  verdict  is  against  evidence,  and  the  justio 
of  the  case  demands,  there  should  be  a  new  trial.  In  this  cas< 
justice  has  been  done.  Whenever  I  sit  in  this  Court,  I  shall  b< 
reluctant  to  grant  a  new  trial  when  the  amount  is  under  5L  Thai 
circumstance  will  be  a  strong  feature  in  any  case. 

Rule  discharged. 


In  another  case  the  same  point  arose. 


Anonymous. 


Anonymous. 


POWELL  moved  for  a  new  trial  on  behalf  of  defendant.  The 
case  had  been  tried  by  a  jury,  who  found  a  verdict  fd 
plaintiff  for  4/.  9^.  ^d.  Plaintiff  had  lent  a  horse  to  defendant 
and  afterwards  the  horse  being  cast  in  a  mill-dam,  defendant  seni 
to  plaintiff  and  proposed  that,  if  he  would  allow  defendant  to  shool 
him,  defendant  would  pay  him  half  his  value.  The  Judge  left  il 
to  the  jiuy  to  say  whetlier  the  plaintiff  intended  to  sell  the  horsC; 
or  whether  it  was  a  mere  question  of  compensation.  The  de- 
claration was  for  goods  sold  and  delivered.  The  jury  found  foi 
the  plaintiff,  and  Powell  now  objected  that  the  verdict  was  against 
evidence. 

HawheSy  for  plaintiff. — It  is  important  that  this  Court  shoulc 
follow  the  practice  of  the  Superior  Courts.  The  78th  section  oi 
the  9  &  10  Vict.  c.  95,  contemplates  this.  In  those  Courts  nei» 
trials  are  not  granted  when  the  verdict  is  for  less  than  5L  {Pack- 
ham  V.  Newman^  1  Cr.  M.  &  R.  585.)  Here  the  verdict  is  accord- 
ing to  the  merits,  and  in  such  a  case  a  new  trial  is  rarely  grantee 
to  let  in  a  defence  not  meritorious.  {Gist  v.  Mason^  1  T.  K.  84. 
The  question  was  properly  left  to  the  jury,  and  they  have  fbunc 
that  plaintiff  intended  to  sell,  and  so  the  verdict  is  right. 

By  the  Judge. — I  do  not  consider  I  am  boimd  by  the  practice 
of  the  Superior  Courts,  but  may  exercise  my  discretion.  (Sect.  78.] 
I  shall  always  object  to  grant  a  new  trial  when  there  has  been 
a  jury  and  the  verdict  is  below  51.  if  I  think  it  is  according  to  the 
real  merits.  I  have  some  doubt  whether  the  evidence  supported 
the  declaration,  but  the  objection  here  is  merely  one  of  pleading, 
and  therefore  I  think  the  verdict  ought  to  stand.      Motion  refused. 
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CARMARTHENSHIRE. 

JUandovery,  May  28,  1847. 
(Before  John  Johnes,  Esq.) 

There  were  twenty  cases  for  trial. 

Jones  v.  Price  and  another. 
Pmctice — Service  of  Foreign  Summons — Fees, 

m 

ONE  of  the  defendants  lived  at  Builth,  in  the  jurisdiction  of 
another  circuit.  The  assistant-bailiff  there,  to  whom  the 
rammons  had  been  duly  sent  through  the  clerk  of  the  Court,  had 
refused  to  serve  it  unless  his  fees  were  paid  in  advance.  It  had 
been  returned  unserved. 

Morgauy  for  plaintiff,  applied  to  withdraw  the  plaint  until 
something  was  settled  about  the  service. 

The  Court. — I  will  consider  the  subject.  The  schedule  of  fees 
on  the  withdrawal  of  a  case  is  not  clear.  I  do  not  think  you 
can  withdraw  the  plaint  without  the  order  of  the  Court  for  the 
purpose,  but  I  have  a  doubt  about  this.  It  strikes  me  that  it  must 
be  r^ularly  withdrawn ;  I  do  not  see  that  there  is  any  power  to 
4)  Aw  except  by  leave  of  the  Court. 


Jones 

V. 

Price  and 

ANOTHER. 


WESTMORELAND. 

Appleby,  July  2,  1847. 
(Before  T.  H.  Ingham,  Esq.) 
BousFiELD  r.  Whitehead. 

Fees — Practice, 

W«Te  a  plaintiff  has  been  nonstiited  and  the  plaint  struck  out  of  the 
fitt  in  consequence  of  his  accidental  absence,  oujing  to  a  misunderstand- 
tMg  as  to  the  time  of  holding  the  Court,  he  will  be  allowed  to  enter  a 
new  plaint  without  again  paying  the  fee-fund  fee, 

THE  plaintiff  not  appearing  at  the  last  Court,  in  consequence  of   Bousfield 
some  misapprehension  that  his  appearance  was  unnecessary,  ^• 

»«  nonsuited,  and  now  applied  in  person  for  a  new  trial,  of  wliich 
>priication  he  had  given  the  requisite  notice. 

ffis  Honour,  after  referring  to  the  last  Court's  cause  list,  said 
^1  find  the  plaint  has  been  struck  out,  and  I  have,  therefore,  no 
power  to  reinstate  it  and  grant  a  new  trial.  .  You  can  issue  a  fresh 
summons,  without  paying  the  fee  to  the  general  fimd. 


X   \ 


H0BB8. 
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DEVONSHIRE. 

Hohworihyy  July  9,  1847. 
(Before  W.  Mackworth  Praed,  Eaq.) 

Lane  v.  Hobbs. 

Particulars  of  Demand. 

The  summons  tvas  for  goods  sold  and  delivered — JPariiculars  were  (if 

work  and  labour  done, 
Heldy  that  the  summons  and  particulars  are  connected^  and  may  be  tcmi 

to  explain  one  the  other. 

Lane  A  SSUMPSIT  for  III  the  amount  of  a  surffeon's  biU.  T!k 
_^-__  -^^  summons  stated  the  action  to  be  "  for  medicmes  and  othei 
things  administered,  applied,  and  delivered  to  the  defendant 
particulars  of  which  were  thereunto  annexed.  The  particulars  sel 
forth  that  the  action  was  brought  to  recover  10£  10*.  "for  suigical 
attendance  on  the  defendant,''  and  ^^  for  medicines  and  drugs  sop 
plied  by  the  plaintiff  to  the  defendant,"  and  ^^  a  fee  of  10*.  paid  m 
a  consultation.'' 

The  plaintiff  admitted  that  he  was  not  an  apothecary,  and  statec 
that  his  claun  was  for  surgical  attendance  alone,  in  curing  a  shot 
wound,  and  that  he  had  no  claim  on  the  defendant  for  medicines. 

Rowe^  for  the  defendant,  contended  that  the  statement  of  th( 
cause  of  action,  "  medicines  and  other  things,"  as  set  out  in  th' 
summons,  was  insufficient.  It  was  clear  the  plaintiff  could  no 
recover  for  "  medicines,"  as  he  was  not  a  licentiate  of  the  Apothe 
caries'  Company.  He  could  not  recover  for  surgical  attendance^  fo 
the  75th  section  provided,  that  no  evidence  should  be  given  by  th 
plaintiff  of  any  demand  or  cause  of  action,  except  such  as  stated  i 
the  summons.  Surmcal  attendance  could  not  be  included  with! 
the  words  "other  things,"  for  if  any  meaning  could  be  given  t 
such  words,  they  could  be  only  held  to  include  other  things  of  tt^ 
like  nature  with  those  before  particularized,  viz.  medicines.  Wit 
regard  to  the  reference  of  the  summons,  "  particulars  of  which  ar 
hereunto  annexed,"  these  words  could  not  import  into  the  sure 
mons,  from  such  particulars,  any  new  cause  of  action ;  and  in  thi 
case  the  words  must  be  read  thus,  "particulars  of  which  medicim 
are  hereunto  annexed." 

•  The  Judge,  however,  held  that,  under  Rule  5,  the  particulai 
must  be  considered  as  forming  part  of  the  summons,  and  that,  rea 
together,  the  cause  of  action  m  this  case  was  sufficiently  stated. 
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WARWICKSHIRE. 

Birmingham,  June  11,  1847. 

(Before  Leigh  Trafford,  Esq.) 

Anonymous. 

Setting  aside  Judgment — Laches  of  Attorney. 

Tie  Court  will  not  set  aside  a  judgment  obtained  in  the  absence  ofdefen- 
iasit  attorney y  upon  payment  of  costs  of  the  day,  without  a  rtde  to 
tkow  cause  obtained  on  production  of  a  satisfactory  affidavit, 

SMITH  applied  to  set  aside  a  judgment  obtained  that  morning  Anonymous. 
in  his  absence.      He  was  instructed  by  defendant  that  there 
was  a  good  defence,  and  he  was  not  aware  that  the  case  would 
eome  on  so  early. 
His  Honor. — I  cannot  help  that ;  you  should  have  been  here. 
Smith. — ^We  are  willing  to  pay  the  costs  of  the  day. 
His  Honor. — There  is  no  excuse  for  you ;  the  Court  did  not 
begin  business  until  some  time  after  ten   and  your  case   stood 
Mcond  on  the  list ;  I  cannot  grant  the  application. 

Smith. — I  admit  there  is  no  excuse^  but  I  hope  you  will  allow 
inetotake  a  rule  to  show  cause  why  the  judgment  should  not  be 
Ktiade. 
His  Honor. — Yes ;  if  you  produce  satisfactory  affidavits. 


WARWICKSHIRE. 

Birmingham,  June  11,  1847. 

(Before  Leiqh  Trafford,  Esq.) 

Anonymous. 

New  Trial. 

'^tw  verdict  for  plaintiff  is  for  less  than  51.  the  Court  will  generally 
frfuse  a  new  trial  to  defendant,  in  accordance  with  the  practice  of  the 
Superior  Courts. 

POWELL  moved  for  a  new  trial  on  behalf  of  defendant.     The  Anonymovs. 
case  had  been  tried  by  a  jury,  who  found  a  verdict  for  plaintiff 
rr  4t  9*.  6d.     Plwntiff  had  lent  a  horse  to  defendant,  and  after- 
ardis  the  horse  being  cast  in  a  mill-dam,  defendant  sent  to  plaintiff 
id  proposed  that  if  he  would  allow  defendant  to  shoot  him,  defen- 
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Ahowtmoub.  dant  would  pay  him  half  hie  value.  The  Judge  left  it  to  the  ju] 
to  say  whether  the  plaintiff  intended  to  sell  the  horse,  or  wheth 
it  was  a  mere  question  of  compensation.     The  declaration  was  f 

foods  sold  and  delivered.  The  jury  found  for  the  plaintiff,  ai 
^noell  now  objected  that  the  verd&ct  was  against  evidence. 
Hawkes,  for  plaintiff. — It  is  important  that  this  Court  shou 
follow  the  practice  of  the  Superior  Courts.  The  78th  section 
the  9  &  10  Vict,  c  95,  contemplates  this.  In  those  Courts  nc 
trials  are  not  granted  when  the  verdict  is  for  less  than  5L  {Pac 
ham  V.  NeumtaUy  1  Cr.  M.  &  R.  585.)  Here  the  verdict  is  accor 
ing  to  the  merits,  and  in  such  a  case  a  new  trial  is  rarely  ^ant 
to  let  in  a  defence  not  meritorious.  {Gist  v.  Mcison^  1  T.  It.  84 
The  question  was  properly  left  to  the  jury,  and  they  have  foui 
that  plaintiff  intended  to  sell,  and  so  the  verdict  is  right. 

By  the  Judge. — I  do  not  consider  I  am  bound  by  the  practi< 
of  tne  Superior  Courts,  but  may  exercise  my  discretion.  ( Secti( 
78.)  I  shall  always  object  to  grant  a  new  trial  when  there  has  be( 
a  jury  and  the  verdict  is  below  5/.  if  I  think  it  is  according  to  tl 
real  merits.  I  have  some  doubt  whether  the  evidence  support! 
the  declaration,  but  the  objection  here  is  merely  one  of  pleadinj 
and  therefore  I  think  the  verdict  ought  to  stand. 

Motion  refused. 


Winn 

V. 
GrE8T. 


YORKSHIRE. 

Yorky  July  26,  1847. 

(Before  R.  Wharton,  Esq.) 
Winn  r.  Guest. 

Jurisdiction — Recovery  of  Tenement. 

Where  a  house  and  land  were  demised  by  the  same  landlord  to  the  san 
tenant,  at  an  entire  rent  of  96/.  but  the  tenancy  of  the  house  con 
menced  at  a  different  period  from  the  tenancy  of  the  land  : 

Held,  that  they  could  not  be  severed  for  the  purpose  of  suing  in  this  Cott 
for  the  recovery  of  a  tenement  die  value  or  rent  of  which  does  n 
exceed  50/.  per  annum,  under  sect.  \22  of  the  County  Courts  Act. 

THIS  was  an  action  to  obtain  possession  of  a  public-house  ai 
gardens,  which  had  been  demised  by  the  plaintiff  to  tl 
defendant,  together  with  a  piece  of  grass  land,  at  an  entire  rent 
96£  per  annum.  But  the  tenancy  to  the  grass  land  had  coi 
menced  on  the  25th  of  March,  that  of  the  house  and  gardens  i 
the  23rd  of  June. 

Anderson^  for  tlie  defendant,  contended  that  this  Court  had  i 
jurisdiction,  inasmuch  as  the  land  and  house,  being  demised  at  j 
entire  rent,  constituted  one  tenement,  and,  therefore,  the  rental 
96/.  took  it  out  of  the  cognizance  of  the  Coimty  Courts. 

Wilkinson^  contrd. 
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His  HONOR.-r-There  is  clearly  one  entire  tenement  at  a  rent 
of  %L  and  not  two  distinct  tenements^  as  contended  by  the 
phiBtifil  Hiere  was  no  proof  of  severance,  and  therefore  there 
mmtbea  .  Nonsuit^  with  costs. 


Winn 

V. 

GussT. 


.T(rtt.— Tbe  kncnage  of  the  122nd  section  ib  this:  *'  That  when  and  so  soon  as  the  term  and 
■Imil  cf  taw  iMNiM,  land,  or  other  corvoreaX  hereditament,  where  the  value  of  the 
fnmitm^  or  tie  rent  payahte  in  reepect  of  such  tenancy,  did  not  exceed  the  sum  oi  fifty 
fmk  Of  the  jetr,  and  npon  which  no  fine  shall  haye  been  paid,  shall  hare  ended,  or  shall 
■n  biM  dalj  Mtenmned  hj  a  legal  notice  to  quit,"  Ac—E.  W.  C. 


BRECKNOCKSHIRE. 


Hay,  May  27,  1847. 

(Before  John  Wilsox,  Esq.) 

Bbomage  v.  Williams. 

Summons — Particulars —  Variance. 

Tki  particulars  must  be  consistent  with  the  cause  of  action  stated  in  the 
mmoM.  Therefore,  where  the  summons  claimed  a  debt  for  goods 
•oU  irnd  delivered^  and  the  particulars  were  for  work  done,  and  costs 
ofa  ptmmons,  it  was  held  to  be  insufficient. 

ACTION  for  debt 
Pughj  for  plaintiff ;  Higginsy  for  defendant 
A  jury  had  been  demanded. 

Bigffi$is  objected  that  plaintiff  in  his  summons  claimed  debt  of 
^l  5s.  on  contract :  "  For  to  balance  of  account  for  goods  sold  and 
deliyered,  work  and  labour,  ftc."  as  per  particulars  annexed ;  and 
tbe  particulars  referred  to  were  as  follow : — 


**  Mr.  John  Williams. 


<c 


To  Richard  Bromage. 


"  1846.  To  balance  due  to  me  after  giving  credit  for 
5L  lOf.  6^.  being  an  account  allowed  the  said  John 
Williams  for  work  done  as  a  painter,  &c. £4  3  0 

**  To  costs  of  issuing  a  summons  m  the  Brecon  County 
Court  against  John  WiUiams,  at  the  suit  of  the  said 
Richard  Bromage,  on  the  17th  day  of  November, 
1846,  and  for  subsequent  proceedings  taken  thereon.     2  2  0 

£6  5  0" 


Bromaob 

V, 

Williams. 


K   2 
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Bbomaoe  The  County  Courts  Act,  sect.  75,  prohibits  evidence  of  aa; 
Williams,  demand  or  cause  of  action  not  stated  in  the  summons;  and  th 
second  rule  requires  that,  in  cases  above  5L  copies  of  particulai 
shall  be  delivered  to  the  clerk  of  the  Court,  and  he  is  to  anne 
them  to  the  summons  served.  The  plaintiff,  by  his  summons,  onl 
seeks  to  ^^  recover  for  goods  sold  and  delivered,  and  work  an 
labour,  &c^  and  does  not  in  his  particulars  set  forth  any  work  c 
labour  except  work  done  by  derendant  as  a  painter,  for  which  li 
gives  him  credit ;  so  that  the  evident  effect  of  the  particular  an 
summons  together  is,  that  it  is  not  stated  for  what  the  balance  ; 
claimed ;  it  might  be  for  money  lent  or  expended,  or  any  oth< 
undefined  cause,  to  which  the  summons  cannot  be  held  to  have  an 
express  reference.  The  particular  certainly  mentions  an  account 
but  if  the  particular  contains  anything  besides  goods  sold  an 
delivered,  and  work  and  labour,  it  fatally  varies  from  the  summon 
as  the  summons  does  not  seek  to  recover  on  an  account  statei 
imless  the  addition  of  "  Ac"  be  held  to  do  so. 

The  Judge. — You  may  read  the  summons  as  if  "  &C.''  was  nc 
in  it  It  certainly  cannot  be  held  to  mean  anything  legally  cog 
nizable. 

Higgins, — Treating,  then,  the  "  Ac."  as  surplusage,  and  lookiiii 
to  the  first  item  of  the  particular  with  reference  to  the  simunoni 
he  relied  upon  cases  directly  in  point,  which  had  been  decided,  an 
especially  Coley  v.  Waddels  (1  Cox  &  Macrae,  26),  where  plainti 
claimed  for  money  lent  and  money  expended,  and  the  sumnun 
was  only  for  money  lent.  The  Judge  said,  "  You  cannot  reoovf 
for  the  money  expended;  it  is  a  mixed  claim.  I  must  dismiss  tli 
summons." 

His  Honor. — This  objection  seems  well  founded.  Mr.  Pu|^ 
how  can  you  get  rid  of  it  ? 

Pugh. — It  18  a  clerical  error.  I  will  abandon  the  second  itei 
in  the  partictdar,  and,  the  claim  being  under  5L  a  particular  wi 
be  unnecessary. 

The  Judge. — You  can't  do  that ;  by  your  summons  you  daii 
6/.  58. 

Pugh. — Then  I  move  to  adjourn  the  case  to  enable  the  plainti 
to  amend  lus  particular. 

Higgins  contended  it  was  too  late,  and  pressed  for  dismissal  c 
nonsuit. 

The  Judge. — Here  the  jury  is  sworn,  and  must  be  got  rid  o 
Mr.  Pugh,  you  might  elect  to  be  nonsuited,  or  have  the  jur 
discharged. 

Pugh. — Then  I  must  submit  to  a  nonsuit 

Plaintiff  nonsuited. 
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SlMHONDS. 


MIDDLESEX. 

Brentford,  July  13,  1847. 
(Before  Andrew  Amos,  Esq.) 

CJOPELAND  V.  SiMMONDS. 

Articled  Clerk — Cost9 — Payment  by  Instalments — Practice, 

Where  £^  aUomey  is  unavoidably  absent,  the   Court  will  permit  an 

articled  derk,  authorized  m  writing,  to  state  the  case  to  the  Court,  but 

wot  to  address  the  jury, 
h  Mch  case  the  costs  of  an  attomeifs  appearance  wiU  not  be  allowed. 
Wktre  defendant  appears  by  attorney  and  disputes  the  claim,  and  ther^hy 

ffUs  the  plaintiff' to  unnecessary  expense,  the  Court  wiU  not  order  pay- 

mentby  instalments. 

ON  this  case  being  called,  Copblaio) 

Mr.  Whitejieldy  an  articled  clerk  to  the  plaintiff's  attorneys,  q,^_,^-, 
flud  he  had  to  apologize  to  his  Honor  for  the  absence  of  his 
principals,  a  London  firm,  but  neither  was  able  to  attend  personally, 
bring  engaged  at  the  Assizes.  The  applicant  held  a  written 
request  from  his  principals,  authorizing  him,  with  his  Honor's 
wnmarion,  to  conduct  the  cause  for  the  plaintiff,  and  submitted  to 
m  Honor  whether  he  could  be  heard. 

His  Honor  s^d  the  rule  he  adopted  in  such  cases  was  to  allow 
gentlemen  similarly  situated  to  state  their  client's  cases  to  the 
Court,  and  examine  the  parties  and  their  witnesses;  but  when 
juries  were  simmioned,  not  to  allow  them  to  address  the  jury. 

The  case  then  proceeded. 

Simp,  of  Ealing,  for  the  defendant. 

Ultimately  there  was  a  verdict  for  the  plaintiff  for  the  full 
amount  clamed,  and  costs. 

Mr.  Whitefield  applied  for  the  costs  of  appearance  by  attorney. 

His  Honor  said  that  where  the  attorney  did  not  appear,  and 
nnder  the  peculiar  circumstances,  his  clerk  was  permitted  to 
examine  the  witnesses,  he  should  not  allow  the  fee. 

Sleap,  for  the  defendant,  then  applied  for  an  order  that  the  debt 
^  c(^  may  be  paid  by  instalments. 

His  Honor. —  No.  When  a  defendant  disputes  a  debt,  and 
^^«i  appears  by  attorney,  and  does  not  succeed,  I  do  not  think  he 
is  entitled  to  any  favor.  He  has  put  the  plaintiff  to  unnecessary 
expense  and  trouble,  and  I  shall  order  payment  to  be  made 
Humediately,  or  execution  will  issue. 
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WESTMORELAND. 

Appleby,  Jufy  2y  1847. 
(Before  T.  H.  Inghaic,  Esq.) 

BousFiBLD  V.  Whitehead. 

Fee9 — Practice, 

Where  a  plaintiff'  has  been  nonsuited,  and  the  plaint  struck  out 
list,  in  consequence  of  his  accidental  absence,  owing  to  a  mit 
standing  as  to  the  time  of  holding  the  Court,  he  wiUbe  allowed  t 
a  new  plaint  without  again  paying  the  fee  fund  fee, 

BousFiBLD    rr^HE  plaintifF  not  appearing  at  the  last  Court,  in  consequc 
Whitbhbao.    ^      some  misapprehension  that  his  appearance  was  unnea 
was  nonsuited,  and  now  applied  in  person  for  a  new  trial,  of 
application  he  had  given  tne  requisite  notice. 

His  Honor,  after  referring  to  the  last  court's  cause  list, 
I  find  the  plaint  has  been  struck  out,  and  I  have,  therefc 
^  power  to  reinstate  it  and  grant  a  new  triaL     You  can  issue  i 

summons,  without  paying  the  fee  to  the  general  fund. 


KENT. 

Deal,  August  19,  1847. 

(Before  Charles  Harwood,  Esq.) 
Wise  v,  Arnold. 

Adjournment — Practice* 

Where  the  defendant  is  present  in  Court  and  applies  for  an  adjou\ 
on  the  ground  of  the  absence  of  a  material  witness,  he  may  sta 
fact  on  oath,  viva  voce,  instead  of  by  affidavit, 

V,  TUDGE,  for  defendant,  applied  to  his  Honor  to  know  wl 

AsNOLD.     t9      a  motion  for  an  adjournment  should  be  on  oath  or  affidj 
defendant. 

His  Honor  preferred  an  affidavit  sworn  in  Court. 
One  was  immediately  prepared  and  sworn   in  Courts  s 
defendant's  inability  to  proceed  to  trial  in  consequence  ( 
absence  of  a  material  witness. 
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KENT. 

Dealy  August  19,  1847. 

(Before  Charles  Harwood,  Esq.) 

Solomon  v,  Rutley. 

Witness — Subpcena — Costs. 

mrt  will  require  UuU  a  witness  sJuM  he  served  with  a  subpcma  ten 
days  before  the  trial,  otherwise  it  will  not  enforce  the  penalty 
St  him. 

LEBK  of  the  South-Eastem  Railway  Company  was  sub-     Solomon 
enaed  as  a  witness,  and  to  produce  a  packing  case.   Witness     i^xttlet 
y  received  his  summons  on  the  17th  in  the  afternoon,  and 
lot  therefore  produce  the   case  in  time,  it  being  at  the 

Ssr's  Arms  terminus,  in  London. 
ONOR  said,  that  it  was  desirable  to  establish  some  reason- 
oe  for  the  service  of  a  subpoena,  and  he  considered  that  ten 
ays'  service  before  the  trial  would  be  such.  Unless  so 
he  should  not  feel  himself  justified  in  inflicting  the 
for  non-obe^ence  to  it.  At  the  same  time  it  might  be  as 
state  that  he  should  allow  the  costs  of  those  witnesses  only 
id  been  subpoenaed  and  examined. 


It  iff  perha])s,  a  mistake  of  the  reporter  that  represents  the  learned  Judge  as  giving 
when  the  witness  has  been  subpoenaed  and  examined :  more  probably  ne  ui^  or 

0  use,  &e  negatiye^  and  to  say  or  examined,  because,  however  appropriate  the  rule 
It  ease,  it  would  be  Tcry  unjust  in  the  former.  If  the  witnesses  are  willing  to  come 
subpsna,  sorely  the  process  should  not  be  required.  But  to  guard  against  abuse,  it 
ri^t  to  say  that  no  such  witness  shall  be  allowed  his  costs  imless  examined.  On 
land,  the  mere  fact  of  a  witness  having  been  subpcenaed,  if  he  be  not  called,  should 
e  the   party  to  his  expenses,  for  it  often  happens  that  a  number  of  witnesses  are 

1  unnecessarily,  merely  for  tne  sake  of  the  e3q>enses  allowed,  or  to  throw  a  larger 
1  the  other  party.  The  Courts  should  be  .very  strict  in  the  allowance  of  the 
f  witnesses,  especially  when  they  are  not  called. — E.  W.  C. 


72  COUNTY  COURTS  CASES* 


GLOUCESTERSHIRE. 

Stroud,  August  4, 1847. 
(Before  J.  Francillon,  Esq.) 

Clissold  and  another  v.  Jeffrbiss. 

Interpleader — Landlords  claim  for  rent — Costs. 

BaUiff  had  levied.  The  landlord  served  notice  of  claim  of  iSL  Jor  om 
yearns  rent  There  were  other  goods  in  defendants  house^  but  lit 
bailiff'  did  not  make  another  levy  ;  the  proceeds  of  the  sale  of  the  goA 
seized  were  paid  into  Court,  and  an  interpleader  su$nmons  was  AiAfi 
out  by  the  landlord. 

Held,  thai  after  notice  of  rent  due,  it  is  the  duty  of  the  bailiff  to  maks  « 
further  levy,  and  that  the  execution  is  to  be  satisfied  out  of  the  proout^ 
of  the  first  levy,  and  the  rent  out  of  those  of  the  second* 

Interpleculer  is  no  exception  to  the  rule  that  the  costs  of  Utigation  skoM 
abide  the  result 

Clissold       A  T  the  July  Court  was  heard  an  interpleader  upon  a  daim 
AND  ANOTHER  J\,    mado  bj  Mr.  Watts  to  be  paid  a  sum  of  money  levied  nndec 
Jbffe&iss.    ftn  execution  issued  in  this  cause  against  the  goods  of  the  defendant 
Jefferies. 

It  appears  that  Chandler  and  Clayfield,  two  assistant  bailiflb  of 
this  Court,  seized  and  removed  frotn  the  defendant's  dwelling-house 
a  portion  of  his  goods.  Chandler  took  away  the  goods  in  a  cart 
to  an  inn  called  the  White  Horse,  leaving  Clayfield  at  the 
defendant's  house.  About  an  hour  after  the  levy,  and  soon  after 
the  arrival  of  the  goods  at  the  White  Horse,  and  while  Chandler 
was  there,  a  notice,  signed  by  the  agent  of  Mr.  Watts,  was  served 
on  Chandler.  The  notice  informed  Chandler  that  the  sum  of  \Sl 
for  a  year's  rent  was  due  to  Mr.  Watts  from  the  defendant^ 
Jefferies,  for  the  premises  occupied  by  him.  Upon  receipt  of  the 
notice.  Chandler  returned  to  the  house  of  the  defendant,  and 
showed  the  notice  to  Clayfield.  Both  Chandler  and  Clayfield  then 
left  the  premises.  They  did  not  seize  any  other  goods  of  the 
defendant  than  those  which  had,  before  the  receipt  of  the  notice, 
been  removed  to  the  White  Horse ;  and  no  distress  had  been  made 
by  them,  or  either  of  them,  for  the  rent  due  to  Mr.  Watts. 
According  to  the  evidence  of  Clayfield,  the  goods  left  at  the 
defendants  house  were  of  suflScient  value  to  have  satisfied  the  rent 
due  to  Mr.  Watts;  at  least  such  appears  to  be  the  opinion  of 
Clayfield ;  but  he  did  not  appear  to  have  carefully  Valued  those 
goods. 
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The  sum  of  6/.  2s.  lOd.,  now  in  Court,  is  the  produce  of  the  sale     Climold 
of  Oie  goods  removed  to  the  White  Horse.      Olie  execution  was  ^^  ^^o^hbr 
iflBoed  for  a  debt  of  2021  and  3L  3s.  Sd  for  costs.  JaprBRiBs. 

By  the  Court. — At  the  hearing  of  this  interpleader,  the  case 
ofinwtt  V.  Gamett  (3  Barn.  &  Aid.  440),  was  cited.  I  think  the 
aodwrity  of  that  case  might  have  been  conclusive  in  favour  of  the 
present  claim,  had  the  statute  9  &  10  Vict,  c  95,  establishing  this 
Court,  ^ven  the  landlord,  in  a  case  like  the  present,  a  priority 
the  same  as,  or  like  that,  which  was  given  by  the  statute  8  Anne, 
cl4. 

The  statute  of  Anne  provides,  in  effect,  that  no  goods  on  premises 
for  which  rent  is  due  shall  be  liable  to  be  taken  by  virtue  of  any 
execution,  unless  the  party  at  whose  suit  the  execution  is  sued  out 
sUll,  before  the  removal  of  the  goods  from  the  premises,  pay  to  the 
Indlord  the  rent  due,  not  exceeding  a  year's  rent ;  and  tne  sheriff 
ii  empowered  and  required  to  levv  and  pay  to  the  plaintiff  the 
■oney  paid  for  the  rent,  in  addition  to  the  execution  money. 
Ibn  the  chum  of  the  execution  creditor  in  respect  of  his  debt  and 
nats  is  most  effectually  postponed  to  the  claim  of  the  landlord  in 

T^  of  his  rent, 
the  case  of  an  execution  from  this  Court,  the  provision  of  the 
tatste  of  Anne  is  in  effect  repealed  by  the  107th  section  of  the 
tatste  9  &  10  Vict.  c.  95.  Tiiat  section  proceeds  to  provide  that 
a  die  case  of  goods  being  taken  in  execution  by  the  process  of  a 
Comtty  Court,  and  of  a  claim  for  rent  being  made,  the  bailiff  '^  shall 
fistnm  as  well  for  the  amount  of  the  rent  so  claimed,  and  the  costs 
of  nch  additional  distress,  as  for  the  amount  of  money  and  costs 
^  wUeh  the  warrant  of  execution  issued  under  this  Act,  and  shall 
oot  proceed  to  sell  the  same,  or  any  part  thereof,  within  five  days 
next  after  such  distress  taken ;  and  ii  any  replevin  be  made  of  the 
goods  80  taken,  such  of  the  goods  shall  be  sold  under  the  execution 
tt  dttD  satisfy  the  money  and  costs  for  which  the  warrant  of 
^ecation  issued,  and  the  costs  of  the  sale ;  and  the  overplus  of  such 
ide(if  any),  and  also  the  residue  of  the  goods,  shall  be  returned,  as 
n  other  cases  of  distress  for  rent  and  replevin  thereof;  and  for 
^veiy  such  additional  distress  for  rent  in  arrear,  the  high  bailiff 
if  the  Court  shall  be  entitled  to  have,  as  the  costs  of  the  distress, 
BBtead  of  the  fees  allowed  by  this  Act  for  making  such  distress  and 
Keeping  possession  thereof,  the  fees  allowed  by  an  Act  passed  in 
he  573i  year  of  the  reign  of  King  George  the  Third,  intituled  *  An 
\si  to  r^ulate  the  Costs  of  Distresses  levied  for  Payment  of  Small 
iffltB.'" 

The  meaning  of  this  very  clumsily  expressed  enactment  seems 
0  me  to  be  this :  that  a  levy  by  virtue  of  an  execution  is  regarded 
«  a  ^stress,  and  that,  after  a  claim  of  rent,  the  bailiff's  duty  is  to 
ttke  a  second  distress  for  the  rent ;  and  that  out  of  the  proceeds 
f  the  first  distress  the  money  for  which  the  execution  is  issued  is 
»  be  satisfied,  and  that  out  of  the  proceeds  of  the  second  distress 
e  rent  is  to  be  satisfied.  I  therefore  think,  that  as  the  money 
>w  in  Court  consists  of  the  proceeds  of  the  first,  or  rather  the 
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^"*"araBB  ^^  difltrefls  made  in  this  case,  the  plaintiffs,  Messrs.  Clisaold  ai 
V.  Thomas,  are  entitled  to  receive  it ;  and  thal^  as  it  was  not  raise 

by  means  of  a  second  distress,  Mr.  Watts  is  not  entitled  to  receri 
it.  So  far  from  a  priority  being  ^ven  by  the  section  to  a  landlon 
the  provision  for  tne  case  of  a  replevin  ^shows  distinctly  the  intei 
tion  of  the  Legislature  that  there  is  not  to  be  any  such  priority  ( 
privilege. 

I  adjudicate  that  the  plaintifis,  Messrs.  Clissold  and  Thomas,  ai 
entitled  to  the  money  now  in  Court,  and  I  order  it  to  be  paid  t 
them. 

My  chief  difficulty  is  as  to  the  costs.  As  perhi^  there  wigl 
not  have  been  any  occasion  for  these  proceedings  if  the  bailifEb  b 
made  a  second  distress,  I  order  that  no  fees  in  respect  of  tb 
interpleader  be  paid  to  the  high  bailiff,  or  any  of  his  officers.  A 
to  the  other  interpleader  Court  fees,  they  are  to  be  paid  in  tl 
first  instance  by  Messrs.  Clissold  and  Tnomas,  and  are,  with  tb 
amount  of  the  other  interpleader  costs,  to  be  paid  to  them  by  M 
Watts.  It  may  be  hard  that  Mr.  WaU»,  not  being  in  fault,  shoal 
have  to  pay  these  costs ;  but,  as  between  Mr.  T'^tts  and  Meenr 
Clissold  and  Thomas,  it  would,  I  think,  be  a  greater  hardship  tb 
they,  as  the  successftd  parties,  and  not  being  in  fault,  should  ac 
recover  from  Mr.  Watts,  the  unsuccessful  party,  the  amouiit  i 
their  costs.  In  other  words,  I  do  not  perceive  any  sufficient  reaso 
for  making  this  case  an  exception  from  the  general  rule,  that  it 
costs  of  litigation  shall  abide  tne  event. 


COUNTY  COURTS  CASES.  75 


COURT  OF  QUEEN'S  BENCH. 

EoMter  Term,  1848. 
Lewis  v.  Hakce. 
Jones  v.  Savage. 

Privilege — Attorney. 

\  by  sect  67  of  the  County  Courts  Act,  that  *^  no  privilege, 
hereinafter  excepted,  shall  he  allowed  to  any  person  to  exempt 
\  the  jurisdiction  of  any  Court  holden  under  this  Act,'*  The 
ttions  are  the  Universities  and  the  Stannaries  Courts,  by  sects. 
141.  And,  by  sect.  129,  it  is  enacted,  ^Uhatifany  action  shall 
need  after  the  passing  of  this  Act  in  any  of  Her  Majesties 

Courts  of  Record,  for  any  purpose  other  than  those  lastly 
ore  specified,  for  which  a  plaint  might  have  been  entered  in 
t  holden  under  this  Act,  and  a  verdict  shcUl  be  found  for  the 
for  a  sum  less  than  20/.  if  the  said  action  is  founded  on  con- 
ess  than  51.  if  it  be  founded  on  tort,  the  said  plaintiff'  shall 
ment  to  recover  such  sum  only,  and  no  costs.^ 
iese  sections  do  not  derive  an  attorney  plaintiff  of  his  pri- 
rue  in  the  Superior  Courts,  and  thai,  therefore,  he  is  entitled 
n  an  action  commenced  by  him  in  the  Superior  Courts, 
\e  might  have  sued  in  the  County  Court. 

the  language  of  the  67th  section  does  tahe  away  the  privilege 
mey  to  be  sued  in  his  own  Court. 

cases  rules  had  been  obtained  to  show  cause  why  a       Lkwis 
tion  should  not  be  entered,  to  deprive  the  plaintiffs      Hancb. 

of  costs,  the  actions  having  been  brought  by  them  in       Jonks 
)r  Ck)urts  when  they  were  within  the  jurisdiction  of  a     ^    ^' 
irt.     In  Hilary  Term  cause  was  shown  by 
behalf*  of  one  plaintiff,  and  Miller,  on  behalf  of  the  other, 
nded  that  the  County  Courts  Act  does  not  deprive  an 

his  privilege  to  sue  in  his  own  Court.  It  has  been 
t  a  privilege  can  only  be  taken  away  by  express  words, 
ication.  The  67th  section  of  the  County  Courts  Act 
"  no  privilege  shall  be  allowed  to  any  person  to  exempt 
le  jurisdiction  of  any  Court  holden  under  this  Act." 
it  be  brought  within  the  jurisdiction  to  be  within  this 
bis  provision  does  not  substantially  differ  from  that  in 
1).  3,  c.  104,  s.  12,under  which  it  was  held,  in  Board  v. 
3a3t,  46),  that  an  attorney  plaintiff  did  not  lose  his 
id  was  not  bound  to  sue  in  the  Court  of  Bequests  or 
s.  So  upon  the  23  Geo.  2,  c  33,  s.  2,  the  Middlesex 
irts  Act,  which  used  even  stronger  terms,  it  was  held, 
.  Jordan,  cited  in  a  note  to  Wiltshire  v.  Lloyd  (I  Doug. 
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LRWI8  381),  that  the  privilege  to  sue  was  not  taken  away.  Johnson  v.  JSroy 
HaiJcb.  (2  B.  &  B.  698),  and  WUhughby  v.  Fenton  (2  Jur.  5),  were  to  the 
joinM  like  effect  They  cited  also  Gerard^ s  case  (2  W.  Black.  1129^ 
1129),  Dyer  v.  Levy  (4  Dow.  630),  Bum  v.  Pasmore^  in  a  note  to 
EVdnM  V.  Harding,  (1  C.  &  J.  346.) 

Creasy,  for  defendant  Hance^  contended  that  the  benefioenl 
objects  of  the  statute  would  be  materially  defeated  if  it  were  hdd 
that  an  attorney  is  to  be  privileged  to  put  defendants  to  the  greater 
costs  of  an  action  in  the  Superior  Courts,  especially  where,  as  in  tiia 
case  of  a  note  or  biU  of  exchange,  an  indorsement  to  him  would 
enable  him  to  evade  the  County  Courts  Act  to  an  nnljpnitftd 
extent.  The  origin  of  the  privilege  was  the  supposed  neoeeni^ 
for  the  personal  presence  of  tne  attorney  in  his  Court:  (Com.  IM|^ 
"  Attorney,"  B.  3,  citing  Re^.  Gen.  in  C.  B.,  M.  T.  1634.)  But 
that  which  was  once  a  reality  is  now  a  fiction,  and  cessante  raikm 
cessat  el  ipsa  lex.  Lord  EUenborough's  famous  dictum  as  to  thi 
privilege  of  an  attorney,  upon  which  so  much  had  been  said  (Boari 
V.  Parker,  7  East,  47),  is  founded  upon  a  decision  on  the  Miadleasi 
County  Courts  Act  (23  Greo.  2,  c.  33,  s.  4),  which  enacts,  that  ''ao 
person  shall  be  liable  to  be  summoned  to  the  County  Court  who 
was  not  so  before,"  and  Gardner  v.  Jessop  (2  TVlls.  42\  and  Wrij^ 
V.  Skinner  (1  Mee.  &  WeL  144),  were  decisions  on  tne  same  Aefc; 
but  the  words  of  that  section  manifestly  apply  only  to  defendaata^ 
So  that  39  &  40  Geo.  3,  c*  104,  expressly  subjects  attorneys  to  the 
jurisdiction  of  the  Court  as  defendants,  and  upon  this  Board  t« 
Parker  (7  East,  47),  was  decided.  But  the  words  of  the  Comity 
Courts  Act  are  much  wider  than  either  of  these.  It  enacts^  that 
no  privilege  shall  be  allowed  to  any  person,  and  therefore  induding 
alike  plaintiffs  and  defendants.  Tms  distinction  applies  to  eveij 
other  statute  upon  which  similar  constructions  have  been  gut.  The 
rule  for  reading  an  Act  of  Parliament  is  well  stated  by  Parke,  B.  m 
Becke  V.  Smith  (2  Mee.  &  Wei.  195.)  "  It  is  a  very  useful  ral%* 
he  says,  ^Mn  the  construction  of  a  statute,  to  adhere  to  the  ordinaqr 
meaning  of  the  words  used,  and  to  the  grammatical  constructiai^ 
unless  that  is  at  variance  with  the  intention  of  the  Le^slature,  to  bd 
collected  from  the  statute  itself,  or  leads  to  any  mamfest  absurdi^ 
or  repugnance,  in  which  case  the  language  may  be  varied  or 
modified  so  as  to  avoid  such  inconvenience,  but  no  further."  Sao 
also  Perry  v.  Skinner  (2  Mee.  &  Wei.  471.) 

Cur.  adv.  ntJt 

Judgment. — May  1. 
The  judgment  of  the  Court  was  now  delivered  by 

LOBD  Denman,  C.  J. — In  the  case  of  Lewis  v.  Hance,  Ae 
question  is  whether  an  attorney  plaintiff  is  within  the  provisions  of 
Uie  Stat.  9  &  10  Vict,  c  95,  establishing  County  Courts.  By  sect 
58  jurisdiction  is  given  in  all  personal  actions  where  the  debt  or 
damage  claimed  is  not  more  than  20/.     By  sect.  67  it  is  enacted. 
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no  privil^e,  except  as  hereinafter  excepted,  shall  be  allowed      Lvwib 
person  to  exempt  him  from  the  jurisdiction  of  any  Court      hakcx. 
imder  this  Act ;"  and  the  exceptions  are  the  Universities  and       joyas 
iries,  by  sects.  140  and  141.     B^  sect.  129,  it  is  enacted,  '^  that         ^' 
action  shall  be  commenced  after  the  passing  of  this  Act,  in 
'  Her  Majesty's  Superior  Courts  of  Kecord,  for  any  cause 
than  those  mst  hereinbefore  i^edfied"  (the  present  action 
ing  one  of  those  specified)  ^^  for  which  a  plamt  might  have 
mtered  in  any  Court  holden  under  this  Act,  and  a  verdict 
»e  found  for  the  plaintiff  for  a  sum  less  than  20L  if  the  said 
18  founded  upon  contract,  or  less  than  5L  if  it  be  founded  on 
le  said  plaintiff  shall  have  judgment  to  recover  such  sum  only, 

0  costs!^  The  present  action  is  on  a  bill  of  exchange,  and 
srdict  was  imder  20/.  The  motion  is  made  to  deprive  the 
\S  of  costs  under  the  129th  section.  It  is  clear  that  the 
rmity  of  Process  Act  (2  WilL  4,  c.  39),  which  takes  away 
B  by  attachment,  has  not  altered  the  right  of  an  attorney, 
li  he  is  obliged  to  sue  by  summons :  {Dyer  v.  Ley^  4  DowL 
md  other  cases.)    It  seems  equally  clear  that  the  129th 

1  would  not  of  itself  deprive  an  attorney  plaintiff  of  his 
ge  to  sue  in  any  Superior  Courts  without  the  risk  of  losing 
Its.  The  language  of  that  section  is  not  at  all  stronger  than 
f  the  39  &  40  Geo.  3,  c.  104,  s.  12 :—''  K  any  action  shall  be 
enoed  in  any  Court  other  than  the  said  Court  of  Bequests 
7  debt  not  exceeding  the  sum  of  5L  and  recoverable  by 
of  this  Act  in  the  said  Court  of  Requests,  the  plaintiff  shaU 
If  reason  of  a  verdict  for  him,  have  or  be  entitled  to  any 
lAfttever, "  under  which  Act  it  was  held,  in  Board  v.  Parker ; 
li^  47),  that  a  plaintiff  attorney  did  not  lose  his  privilege  and 
oft  l)ound  to  sue  in  the  Court  of  Bequests,  or  lose  nis  costs  if  he 
abewhere.  Nor  are  the  words  so  strong  as  those  in  the  10 
S^  c.  29,  s.  3,  on  which  Dyer  v.  Ley  (4  Dowl.  630),  turns ;  for 
it  was  provided  "  that  no  action  for  any  debt  recoverable  by 
id  Act  shall  be  brought,  commenced,  or  prosecuted  in  anv  of 
[ajesty's  Courts  at  Westminster,  or  in  any  other  Court  what- 

or  elsewhere  out  of  the  said  Court  of  Bequests,"  &c. ;  and  it 
eld  that  the  words  did  not  apply  to  ^^an  attorney  plaintiff," 
'as  therefore  not  within  that  Act.  *  So,  by  23  GrCK).  2,  c  33 
Bddlesex  Coimty  Courts  Act),  sect.  19,  it  is  enacted,  ^^that 
e  any  action  of  debt  or  action  of  assumpsit  shall  be  com- 
d  and  prosecuted  in  any  of  His  Majesty's  Courts  of  Becord 
istminster,  and  the  defendant,  at  the  time  of  such  action 
It,  be  liable  to  be  summoned  to  the  said  County  Court,  and 
ry  upon  the  trial  shall  find  damages  imder  forty  shillings, 
od  in  such  case  no  costs  shall  be  awarded  to  the  plaintiff,  but 
fendant  shall  be  entitled  to  double  costs  of  the  suit,"  yet  an 
5y  plaintiff  was  held  not  to  be  within  the  Act :  (Hussey  v. 
t,  in  this  Court,  in  Trinity  Term,  25  Geo.  3,  cited  in  the  note 
iMre  V.  Lloydj)  Doug.  381.  Johnson  v.  Bray  (2  Brod.  & 
698),  is  to  the  same  effect  imder  a  similar  Act ;  and  also 
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Lswn        mOoughby  v.  Fenton  (2  Jur.  1041*^    In  all  these  cases  the  d 

Hancb.      was  recoverable  in  a  Court  createa  by  the  Act,  and  in  whibh  1 

joifBs       plaintiff  might  have  sued  if  he  pleased.     Yet,  by  reason  of 

^'         privilege  as  an  attorney,  he  was  held  not  to  be  bound  to  do 

AYAoa.      xjnless  we  overrule  all  these  cases,  we  cannot  hold  the  121 

section  of  the  County  Courts  Act,  per  se,  to  subject  the  plaintifl 

be  deprived  of  the  costs  of  the  suit.     But  the  67th  section  is  rel 

on,  wnich  undoubtedly  takes  away  the  privilege  of  the  attorney 

a  defendant;  for  it  enacts,  '^that  no  privilege  shall  be  allowed 

any  person  to  exempt  him  from  the  jurisdiction  of  the  Cooi 

Court."    It  is  contended,  these  words  are  large  enough  to  embti 

the  obligation  of  a  plaintiff  to  sue,  as  well  as  the  liability  of  i 

fendants  to  be  sued.     In  the  Middlesex  County  Courts  Act,  th 

is  no  such  clause;  therefore  an  attorney,  whether  plaintiff 

defendant,  has  been  held  not  to  be  within  that  Act.     Tn  the  otl 

Acts  on  which  cases  cited  have  turned,  there  is  such  a  clause. 

the  39  &  40  Geo.  3,  c  104,  s.  10,  it  is  enacted,  ^^that  no  privile 

shall  be  allowed  to  exempt  any  person  from  the  jurisdiction  of  t 

sdd  Court  of  Requests,  on  accoimt  of  his  being  an  attorney 

solicitor;  and  all  attorneys  and  solicitors  shall  be  subject  tot 

several  processes,  orders,  judgments,  and  executions  of  the  sa 

Court  of  Requests,  in  the  same  manner  as  any  other  personi 

The  Court,  in  Board  v.  Parker  (7  East,  46),  held  these  words 

be  applicable  only  to  defendants.     The  67th  section  of  the  Coun 

Courts  Act  is  in  the  same  language  as  the  early  part  of  the  IC 

section  of  39  &  40  Geo.  3,  c.  104,  but  the  subsequent  words  abo 

processes,  &c.  are  not  inserted,  and  the  Court,  in  Board  v.  JPark 

commented    on    those  latter  words,   although  undoubtedly  t 

decision  does  not  appear  to  turn  on  them.     A  debtor,  when  sa 

in  a  County  Court,  is  at  once  placed  under  its  jurisdiction,  to  t 

aboUtion  of  any  privUege  which  would  otherwise  exempt  hun  fit 

it.     But  it  is  difficult  to  see  how  a  creditor,  who  does  not  choose 

sue  in  that  Court,  though  he  may  do  so,  but  who  chooses  to  sue 

a  Superior  Court,  as  he  still  may  at  peril  of  costs,  can  be  said  to 

within  the  jurisdiction  of  the  County  Court.     That  Court  cannot 

any  way  punish  him,  nor  call  him  to  account  for  not  suing  in 

nor  exercise  any  sort  of  jurisdiction  over  him  as  to  costs 

otherwise,  when  he  sues  in  any  other  Court.     He  requires  : 

privilege  to  exempt  him  from  the  jurisdiction  of  the  County  Cou 

for  he  never  was  within  its  jurisdiction;  therefore  the  abolition 

any  privilege  he  may  have  cannot  affect  his  position  as  r^ards  tl 

jurisdiction.     It  is  true  an  unprivileged  person  suing  in  a  Superi 

Court,  when  he  might  have  sued  in  the  County  Court,  is  liable 

forfeiture  of  costs,  but  that  is  by  reason  of  the  enactment  in  i 

129th  section,  and  not  of  the  67th  section,  and  which  does  n 

prevent  creditors  &om  suing  who  choose  to  do  sa     K  the  words 

the  67th  section  had  been  ^^  no  privilege  shall  be  allowed  to  ai 

person  to  exempt  him  from   the  provisions  of  this  Act^  or  a] 

similar  words,   tney   would,   no  doubt,  have  embraced  plainti 

attomeyfif,  but  the  words  are  '^£rom  the  jurisdiction  of  the  Coon 
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Easter  Term^  1848. 

Grihblet  v.  Atkbotd. 

f  Splitting  Demands. 

Tk  eW  section  of  the  County  Courts  Act  (9  ^  10  Vict  c.  95),  enacts, 
iM^k  shall  not  be  lawful  for  ant/  plaint^  to  divide  any  cause  cf 
sdSaiSffor  the  purpose  oj  bringing  two  or  more  suits  in  any  of  the  said 
CsmUf  but  a$ty  plaintiff  having  cause  ofacHonfor  more  than  20hfor 
nlnl  a  plaint  might  be  entered  under  this  Act,  if  not  for  more  man 
i      M  wsay  abandon  the  excess,  ^P  Held  that  the  term  <'  cause  of  action** 
'     dots  not  mean  a  cause  of  action  on  one  single  entire  contract,  but  should 
k  wterpreted  ^'  cause  of  one  action." 
hmtaetitm  on  a  tradesmav^s  biU,  although  each  item  of  goods  supplied 
sr  work  done  constitutes  a  separate  contract,  so  that  after  the  stipidated 
friee  becomes  due  the  tradesman  cofdd  sue  for  one  item,  yet  the  under* 
is,  that  it  shall  be  united  with  other  items  to  form  one  entire 


BtHtherefore,  that  the  S^rd  section  applies  to  the  case  of  a  tradesman's 
U,  in  which  one  item  is  connected  with  another  in  this  sense,  that  the 
is  not  intended  to  terminate  with  one  contract,  but  to  be  con- 
so  that  one  item,  if  not  paid,  shall  be  united  with  another  and 
form  one  entire  demand. 

tot,  semNcj  that  the  term  ^*  cause  of  action  "  will  not  extend  to  cover  ail 
fwftuili  executed,  however  dissimilar  in  character,  which,  according  to 
nsdtvn  practice,  could  be  included  in  one  indebitatus  count 

^^klker  mis  Court  could  interfere  by  prohibition  where  tlie  toted  sum  due, 
king  ussier  2QLj  was  wholly  wMin  the  jurisdiction  of  the  County 
Cnii,  aUiough  several  plaints  had  been  brought  upon  the  several  items, 
futrtf 

wre,  also,  in  what  manner  the  fact  of  the  abandonment  by  a  plaintiff 
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Court,"  that  is,  bemg  exempt  firom  having  power  exerdsed  over      Lewis 

Um  hj  the  Caonty  Court     It  is  plain  the  County  Court  cannot     hancb. 

emdne  any  power  over  any  creditor,  privileged  or  unprivileged,       jonrb 

who  refuses  to  sue  in  that  Court     Neither  of  the  sections  per  se     ^   v. 

Acto  KQ  attorney  plaintiff  suing  in  a  Superior  Court    Cfuti  we, 

dba^  aii|dy  the  67tn  section  to  the  129th,  and  say  that,  reading 

Ikm  together^  the  Legislature  clearly  intended  to  take  away  the 

{Rfikee  of  an  attorney  plaintiff  and  subject  him  to  the  risk  of 

ento  u  he  sue  in  a  Superior  Court,  where  he  might  have  sued  in 

4ie  County   Court?     We  think  wc   cannot,  and  that,  however 

dniroos  we  may  be  that  attorneys  should  be  subjected  to  that  risk 

Gke  all  other  plaintifls,  the  Legblature  has  not  so  said,  even  if  it  so 

nitfioded. 

Rule  refused. 
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of  the  excess  above  201.  upon  any  claims  <u  provided  by  the 
sectkniy  should  be  made  to  appear  upon  the  proceedings  of  the  i 
so  (U  to  relieve  the  defendant  from  future  UabiUiy  for  such  exi 
abandoned  f 

GancBLBT    '^ATARTIN  obtained  a  rule  in  Michaelmas  Term  last  to 
Aykroyd.  cause  why  a  prohibition  should  not  issue  to  the  Judge  c 

County  Court  of  Worcestershire,  upon  the  following  facts  :— 
defendant  was  a  ndlway  contractor,  employing  a  sub-contra 
who  employed  a  great  number  of  labourers,  paying  them  p 
in  money,  partly  in  tickets  or  orders  for  goods,  in  the 
following: — 

Middleton  Hall,  Jubf  14,  184 

Mr.  Grimbley,  let  the  bearer  have  goods  to  the  amount  of  ( 
shillings. 

Chadwick  &  Edwan 

Upwards  of  3,000  of  these  tickets  had  been  presented'to  the  p 
tifl^  who  was  a  grocer,  and  who,  at  the  request  of  the  defen 
supplied  the  workmen  accordingly,  and  the  sub-contractor 
settling  with  the  men  every  Saturaay,  deducted  the  amount  of  1 
orders  as  money  paid  to  them.  In  September,  228  plaints  ' 
issued  by  the  plaintiff  against  the  defenoant  in  the  County  Con 
Shipston,  for  so  many  of  the  orders  suppUed  by  him  upon  the  tic 
.  above  set  out.  One  of  them  came  on  for  trial,  and  the  plai 
obtained  a  verdict  for  his  claim  and  costs,  which  amounted  to 
and  it  was  stated  that  this  would  be  the  average  amount  of  < 
on  each  plaint,  if  it  were  proceeded  with. 

Whitehurst  and  PigoU  now  showed  cause. — The  single  qu« 
in  this  case  is,  has  the  County  Court  jurisdiction  ?  It  is  assc 
that  it  has  not,  because  a  cause  of  action  of  larger  amount  than 
has  been  divided,  without  abandoning  the  excess,  as  provided  b} 
63rd  section  of  the  County  Courts  Act,  so  as  in  fact  to  bring 
particular  item  within  the  jurisdiction  of  the  Court,  and 
virtually  to  defeat  the  plain  intention  of  the  Legislature,  w 
was  to  limit  that  jurisdiction  to  subject-matters  not  exceeding 
in  value.  The  question  turns  on  the  construction  of  the  ( 
section  of  the  9  &  10  Vict,  c  95,  intituled  "  An  Act  for  the  r 
easy  Recovery  of  Small  Debts  and  Demands  in  England."  \ 
section  enacts,  that  ^^it  shall  not  be  lawful  for  any  plamtiff  to  di 
any  cause  of  action  for  the  purpose  of  brinring  two  or  more  e 
in  any  of  the  said  Courts,  but  any  plaintiff  havmg  cause  of  ac 
for  more  than  20t,  for  which  a  plaint  might  be  entered  under 
Act  if  not  for  more  than  20^.,  may  abandon  the  excess,  and  therei 
the  plaintiff  shall,  on  proving  his  case,  recover  to  an  amount 
exceeding  20h  and  the  judgment  of  the  Court  upon  such  p] 
shall  be  in  ftdl  discharge  of  all  demands  in  respect  of  such  caui 
action,  and  entry  of  the  judgment  shall  be  made  according 
And  by  the  90th  section  it  is  enacted  that  ^^  no  plaint  entere 
any  Court  holden  under  this  Act  shall  be  removable  from  the 
Court  into  any  of  Her  Majesty's  Superior  Courts  of  Record 
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my  writ  or  process  unless  the  debt  or  damages  claimed  shall  exceed    ^^hiblbt 

SL  Kid  then  only  bjr  leave  of  a  Judge  of  one  of  the  said  Superior    atkeotd. 

CourtSy  in  cases  which  shall  appear  to  the  Judge  fit  to  be  tned  in 

one  of  the  Superior  Courts,  and  upon  such  tonus  as  to  payment  of 

90ttaf  giving  security  for  debt  or  costs,  or  such  other  terms  as  he 

aUl  think  fit.**      It  is  contended,  on  the  other  side,  that  this 

i     ii  all  one  debt,  one  contract,  and  therefore  one  cause  of  action. 

t^     The  onus  of  proof  is  thrown  upon  the  party  moving  the  prohibition ; 

ri     ^ej  must  show  clearly  that  there  is  no  jurisdiction,  and  that  the 

s4    |oodB  were  supplied  under  one  contract.     If  the  plaintiff  had  in 

I     act  Mveral  causes  of  action,  it  would  be  extremely  unreasonable 

to  compel  him  to  blend  them  and  bring  his  action  in  the  Superior 

Courts  for  the   whole.     He  has,  or  believes  that  he  has,  some 

tkiotage  in  the  County  Court,  of  which  he  should  not  be  lightly 

lepdTe£     [Alderson,  B. — One  advantage  which  he  certainly  has 

lijtliK  proceeding  is,  that  he  can  recover  this  sum  of  30021  on  his  own 

Qitkmthe  County  Court,  though  he  could  not  in  the  Superior  Courts. 

Pollock,  C.  B. — It  is  impossible  not  to  see  that  the  proceeding  was 

a  gross  abuse  of  an  Act  wnich  was  passed  for  the  declared  purpose 

if  oonfenring  a  great  benefit  on  the  public  at  large.     Pabke,  B. — 

The  simple  question  for  the  Court  appeared  at  that  moment  to  be, 

whether  these  contracts  were  within  the  meaning  of  the  words 

^'euse  of  action,"  in  the  County  Courts  Act]     &  Rex  v.   7%e 

Aerj^  of  HerefordMre  (1  B.  &  AdoL   672),  A.  became  indebted  . 

I  J:   to  E  in  a  smn  not  exceeding  40^.  for  the  carriage  of  a  parcel  of 

"=^i    p^  end  in  a  month  afterwards  incurred  another  debt  to  B.  not 

cwfifiiig  40#«  for  the  carriage  of  a  second  parceL     A.  brought  two 

^    sctioii  in  the  County  Court  for  the  respective  debts.    It  was  there 

tJL    held  thit  the  causes  of  action  were  distinct,  and  that  A.  was  entitled 

r  i    to  sue  separately  for  each  demand ;  and  the  Court  of  Queen's  Bench 

u^    refitted  a  prohibition.      Girling  v.  Alders  (1  Vent.  73),  and  an 

:^   AamywiaHM  case  (1  Vent.  65),  were  then  cited  to  establi^  that  'Mf 

12-^  ^''^  ^  several  contracts  between  A.  and  B.  at  several  times  for 

i.'s   several  sums,  each  sum  under  40^.,  and  they  do  all  amount  to 

:?  M   anin  sufiicient  to  entitle  a  Superior  Court,  they  shall  be  there 

~-)'i   pot  in  suit,  and  not  in  a  Court  which  is  not  of  record.     And  it 

was  so  resolved  in  the  case   of  the  Savoy  Court  and    Stamforde 

(M  C.  2).     Also,  it  was  said,  that  if  a  man  at  divers  times  steal 

1    dngB,  in  which  amount  to  above  12<f.,  it  is  a  capital  felony." 

r^rj    Bat  diis  latter  dictum  is  clearly  erroneous.     There  appeared  at 

^■1    tke  end  of  that  case  this  note: — **If  there  be  one  entire  contract 

—  =    Aove  40#.,  and  a  man  sues  for  it  in  a  Court  Baron,  severing  it 

-  *-:     biD  divers  small  sums  under  40«.  a  prohibition  shall  be  granted, 
3      beeuse  this  is  done  to  defiraud  the  Court  of  the  King :  (19  Hen.  6, 

^-  M.)»  In  N.  B.  p.  46,  letter  A.,  it  is  said,  that  "  if  a  man  sue 
c  UKidier  in  the  County  Court  for  debt  or  chattels  which  do  amount 
to  the  sum  of  40*.,  then  the  party  shall  have  a  prohibition,  &c 
And  go  if  the  executor  sueth  m  the  county  or  in  a  Court  Baron 
for  a  debt  of  five  marks  by  divers  plaints,  whereas  the  debt  is 
npcm  a  contract  or  upon  an  obligation ;    now  the  defendant  may 
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Gkimblbt    ghow  the  same,-  and  plead  unto  the  jurisdiction  of  the  Coort, 
Atuotd.    ^6  11^7  hsLve  a  writ  of  prohibition  directed  unto  them  that  * 
surieuse,  &&"    Again,  the  case  of  HambUn  v.  HambUn,  on  tl 
Irish  Civil  Bill  Act,  36  Geo.  3,  c  25,  s.  8,  which  enacts  thi^  ^] 
cause  of  action  still  subsisting,  and  on  the  whole  amounting 
a  sum  beyond  such  sum  as  is  made  according  to  the  nature  of  tl 
case  recoverable  by  force  of  this  Act,  shall  be  split  or  divided 
as  to  make  the  ground  of  two  or  more  different  actions,  in  ord 
to  brin^  such  cases  within  the  jurisdiction  created  by  this  Ad 
There  A.  had  lent  B.  a  sum  of  money^  and  afterwards  anotb 
sum,  and  it  was  held  that  A.  might  maintain  separate  actions  £ 
each.     Suppose  there  were  several  contracts  of  19L  each,  wh 
would  be  the  plea  in  such  a  case  ?     [Pollock,  C.  B. — The  ca 
you  have  cited  firom  Bam.  &  AdoL  was  that  of  a  rule  being  t 
fused  in  the  first  instance.     It  is  much  more  satisfactory  when 
case  has  been  fully  discussed  and  argued,  and  is  of  better  authoril 
than  when  the  rule  has  been  refused  without  it.    Parke,  By- 
Try  it  by  analogy  to  the  old  County  Courts  Act;    the  first  ca 
in  Yentris  seems  good  for  little,  and  the  second  is  overruled 
Keeble,  617,  was  referred  to;  and  the  142nd  (interpretation  claus 
of  the  Act :    there  it  is  said,  every  word  importing  the  singui 
number  shall,  when  necessary  to  give  full  effect  to  the  enactmen 
therein  contained,  be  understood  to  mean  several  persons  or  thii^ 
as  well  as  one  person  or  thing,  the  affidavit  on  which  the  rule  hi 
been  moved  was  insufficient,  as  it  ought  to  be  clearly  shown  th 
the  Court  had  no  jurisdiction.     These  goods  were  not  supplu 
upon  one  order;   one  order  generally  was  first  given,  and  th 
orders  were  subsequently  ffiven  by  sub-contractors,  men  worlm 
under  Aykroyd,  the  defendant.     Suppose  a  sum  of  15L  to  be  di 
upon  a  bill  of  exchange,  and  15L  due  for  rent,  could  there  not  1 
a  separate  plaint  for  each?     [Parke,  B. — The  question  wi 
whether  if  a  man  had  a  claim  even  for  1921,  or  any  other  sum,  ] 
would  be  allowed  by  the  63rd  section  of  the  County  Courts  A 
to  split  it  into  one  hundred  different  parts?    Did  the  Legislatu 
intend  that  this  should  be  the  effect  of  an  Act  which  they  pae» 
with  a  view  of  rendering  a  beneficial  advantage  to  the  public 
If  a  tailor  were  to  receive  an  order  for  lOL  worth  of  goods,  ai 
also  another  order  of  the  same  party  on  the  same  day  for  5L  wort 
and  that  he  were  to  receive  a  promissory  note  for  10/.,  and  anollv 
for  5/.,  even  though  the  whole  of  these  transactions  were  to  happ< 
on  the  same  day,  he  would  have  two  distinct  causes  of  action,  ai 
might  sue  upon  each  of  the  two  transactions  as  two  separate  caus 
of  action.      [Parke,  B. — Surely  that  could  not  have  been  t] 
intention  of  the  Act.     Here  were  two  transactions  that  were  f 
two  different  articles  or  lots  of  articles,  the  whole  amounting  ' 
15L,  purchased  on  the  same  day.   The  intention  of  the  Legislatu 
was,  that  both  those  sums,  for  the  purpose  of  an  action  in  tl 
County  Courts,  should  be  made  the  subject  of  one  plaint  onl 
Alderson,  B. — If  that  were  not  so,  see  what  enormous  cons 
quences  must  result  even  to  a  man  who  received  his  tradesmai 
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Christmas.  One  of  those  bills  might  be  split  into  one  OBimuBT 
1  actions,  and  carried  hito  the  County  Court  Such  pro-  atmot©. 
p  tended  to  bring  the  law  into  contempt.]  The  party  who' 
io  so  might  act  very  unwisely,  very  indiscreetly,  and  very 
iyely,  perhi^  but  that  would  be  no  reason  why  the  Coimty 
ihomd  not  have  jurisdiction  to  entertain  each  separate  plaint, 
biDg  could  be  plainer  than  that  each  separate  purchase — 

rate  bargain — ^formed  a  distinct  ^^  cause  of  action,"  for 
creditor  had  a  ri^ht  to  sue  by  a  separate  plaint  in  the 
r  Court  In  the  recital  of  the  Act  it  is  stated  that  there  is 
given  to  extend  the  jurisdiction  of  certain  Courts  for  the 
ay  of  Small  Debts  to  all  debts  and  demands,  and  all  damages 
oat  of  any  express  or  implied  a^eement,  not  exceedmg 
c  By  sect  5S  it  is  enacted,  that  all  pleas  of  persontu 
,  where  the  debt  or  damage  claimed  is  not  more  tnan  20L, 
ur  on  balance  of  account  or  otherwise,  may  be  holden  in  the 
r  Court  without  writ ;  and  at  the  end  of  that  clause  there 
"oviso  showing  of  what  actions  the  Court  shall  not  have 
mce.  The  63rd  section  is,  that  a  plaintiff  shall  not  divide 
use  of  action  for  the  purpose  of  brinmng  two  or  more  suits. 
he  cause  of  action  was  not  divided,  but  the  causes  of  action 
3veral,«and  each  distinct  in  itself. 

tmCHugh  Hill  with  him)  contrd,  in  support  bf  the  prohi- 
— Tie  case  of  Rex  v.  The  Sheriff  of  Herefordshire  (1  B.  &  Ad. 
iiere  the  plidntiff,  who  was  a  carrier,  had  conveyed  a  quantity 
b  for  the  defendant  one  day,  and  in  a  month  or  so  afterwards 
r  separate  and  distinct  quantity  of  ^oods  was  carried  by  the 
r  for  the  defendant,  and  where  there  were,  in  fact,  two 
ito,  each  being  perfectly  distinct  debts,  the  one  having  no 
ion  with  the  other,  is  altogether  a  different  case.  In  the  case 
tcher's  bill  or  the  like,  or  in  a  tenancy  from  year  to  year, 
lid  be  sued  upon  the  entire  debt  due ;  but  if  a  party  gave 
on  one  dav,  and  sold  a  horse  on  another  for  a  sum  of  money 
20iL  then  he  may  sue  in  the  County  Court  separately  for 
pective  debts;  but  surely  not  in  a  case  like  tne  present, 
ui  action  might  have  been  brought  in  the  Superior  Court 
whole  amount  The  90th  section  prevents  actions  being 
d  into  the  Superior  Courts,  but  on  certain  conditions ;  and 
lat  ^^no  plaint  entered  in  any  Court  holden  under  this  Act 
J  removed  or  removable  from  the  said  Court  into  any  of  Her 
jr's  Superior  Courts  of  Record  by  any  writ  or  process, 
die  debt  or  damage  claimed  shall  exceea  5^,  and  then  only 
'e  of  a  Judge  of  one  of  the  said  Superior  Courts,  in  cases 
hall  appear  to  the  Judge  fit  to  be  tried  in  one  of  the  Superior 
and  upon  such  terms  as  to  pa3rment  of  costs,  giving  se- 
:(xr  debt  or  costs,  or  such  other  terms  as  he  shall  think  fit'' 
r  the  63rd  section  it  is  enacted,  ^^  that  it  shall  not  be  lawful 
^  plaintiff  to  divide  any  cause  of  action,  for  the  purpose  of 

Ftwo  or  more  suits  in  any  of  the  said  Courts ;    but  any 
having  cause  of  action  for  more  than  2021,  for  which  a 

M  2 
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Qbixblbt  plaint  might  be  entered  under  this  Act  if  not  for  more  than  2<UL, 
Atkbotd.  I'^y  abandon  the  excess,  and  thef  eupon  the  plaintiff  shall,  on 
proving  his  case,  recover  to  an  amount  not  cxeeedinc  20L,  and 
the  ju^ment  of  the  Court  upon  such  plaint  shall  be  m  full  db^ 
charge  of  all  demands  in  respect  of  such  cause  of  action,  and  entif 
of  the  judgment  shall  be  made  accordingly."  In  Lord  Bagat  i* 
ffUUams  (3  Bam.  &  Cress.  235),  which  was  an  action  of 
for  money  had  and  received ;  plea,  ajudgment  recovered  for 
of  a  plea  for  4,0002.  in  an  Inferior  Uourt  in  Wales,  for  the 
causes  of  action ;  repUcation,  that  the  causes  of  actioa  were  aoi 
the  same,  and  issue  jcnned  thereon.  At  the  trial  it  appeared  dal 
the  defendant  had  received,  on  account  of  the  plaintiff,  and  as  hii 
steward,  different  sums  of  money  at  different  times,  and  thai  m 
the  investigation  of  the  accounts  uie  jplaantiff  found  that  there  WM 
due  to  him  a  much  larger  sum  than  that  for  which  he  had  dedttid 
in  the  Inferior  Court,  but  that  he  had  proceeded  for  the  wnaBm 
smn,  under  the  belief  that  the  defendant  nad  no  available  properi| 
beyond  that  amount.  Defendant  in  that  action  suffered  judgmai 
by  default,  and  plaintiff  verified  for  3,400JL  It  was  there  htUk 
that  all  the  sums  which  the  plaintiff  knew  the  defendant  kd 
received  at  the  time  when  he  commenced  the  action  in  the  InfedM 
Court  were  to  be  considered  as  causes  of  action,  in  reapeat  d 
which  he  had  declared  and  recovered  the  judgment.  In  JDwm  v. 
Murray  (9  B.  &  C.  780),  the  declaration  stated  that,  in  consideratioi 
that  the  plidntiff,  at  me  request  of  the  defendant,  would  enMi 
into  the  employ  of  the  defendant  in  a  certain  capacity  for  a  year,ii 
the  rate  of  five  guineas  per  week  throughout  the  year,  defendinl 
undertook  to  employ  him  for  a  year,  and  it  was  alleged  as  a  bread 
that  the  defendant  dismissed  the  plaintiff  from  his  employ  hefion 
the  end  of  the  year  without  any  reasonable  or  probable  cauaa 
The  declaration  contained  counts  for  wages,  ana  for  work  and 
labour,  &c.  The  cause,  which  was  commenced  before  the  ex* 
piration  of  the  year,  was  referred  to  an  arbitrator,  who  awarded  tc 
the  plaintiff  a  sum  of  money  equivalent  in  amount  to  the  wagei 
he  would  have  been  entitled  to  receive  from  the  defendant  on  tin 
day  when  the  action  was  commenced.  No  claim  was  made  befiHM 
the  arbitrator  for  any  compensation  in  damages  for  the  dismisait 
except  so  far  as  the  special  count  in  the  aeclaration,  and  the 
evidence  of  the  employment  and  the  dismissal  might  amount  to 
such  a  claim.  The  plaintiff  having  afterwards  brought  an  actiofl 
to  recover  a  compensation  in  damages,  in  consequence  of  the  dis- 
missal from  the  defendant's  employ  before  the  end  of  the  year,  it 
was  held,  that  the  award  of  the  arbitrator  was  a  bar  to  such  action; 
that  the  claim  for  which  the  suit  was  instituted  might  have  beea 
brought  before  the  arbitrator  on  that  occasion;  and  tnat  the  award 
therefore  precluded  the  plaintiff  from  bringing  a  fresh  action,  ai 
the  award  was  made  in  respect  of  the  whole  of  the  matters  n 
difference  in  the  action  then  referred.  The  case  of  Todd  v.  Emi^ 
was  also  cited.  [Parke,  B.  —  The  Irish  Act  is  much  moit 
distinct,  there  a  demand  may  be  split;  in  the  decision  given,  thi 
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Court  there  certainly  looked  at  the  English  decision  rather  than  Owmblbt 
the  Irish  Act.^  There  is  nothing  in  Bacon's  Abridg.  or  Fitz.  N.  B.  atxjlotd. 
Mternl  to  this  case.  It  is  a  County  Court  where  not  more  than 
ML  am  be  claimed.  A  sum  of  21/.  is  out  of  its  jurisdiction;  any 
kfv  amount  would  be  coram  nan  judice  at  once.  The  60tii 
teodon  enacts,  that  a  summons  may  issue  in  any  district  in  which 
tbe  defendant,  or  one  of  the  defendants,  shall  dwell  or  carry  on 
lii  banneaB,  at  the  time  of  the  action  brought ;  or  by  leaye  of  the 
Court  for  the  district  in  which  the  defendanl^  or  one  of  the  de- 
faidiiit8»  shall  haye  dwelt  or  carried  on  his  business,  at  some  time 
widiin  ax  calendar  months  next  before  the  time  of  the  action 
boa^|fat,  or  in  which  the  cause  of  action  arose,  such  summons 
■ly  iBsae  in  either  of  such  last-mentioned  Courts.  The  63rd 
lectioii  of  the  Act  must  be  read  with  reference  to  the  58th  section. 
CM  T.  Askew  (8  East,  28),  and  Porter  y.  PhUvot  ^14  East,  344), 
«■•  referred  to,  showing  the  construction  put  Dy  tne  Court  upon 
dM  Scmthwark  Court  of  Bequests  Act ;  and  Shaddick  y.  Bennett 
(4  B.  &  Cresa.  769),  on  the  London  Court  of  Bequests  Act.  Yet, 
the  present  County  Court  Act,  with  reference  to  the  case 
consideration,  if  there  be  a  series  of  claims  eyidently  of  the 
description,  in  total  amount  oyer  2021,  then  a  plaintiff,  unless 
ht  chooses  to  abandon  all  excess,  should  sue  for  the  whole  in  the 
Smerior  Court.  If  this  were  not  so,  the  object  of  the  Act  would 
moobtedly  be  firustrated,  and  instead  of  its  being  beneficial  to 
the  public,  it  would  indeed  be  a  public  nuisance.  In  the  present 
aM,  it  should  be  stated  that  the  defendant  denies  his  giving  any 
ntn  at  alL  The  summonses  were  all  issued  by  the  same  plain- 
tiff ipmst  the  same  defendant.  The  29th  of  June  is  the  earliest 
dite^  ad  the  lOth  of  July  the  latest,  when,  and  between  which, 
dtt  goods  for  which  these  228  summonses  issued  were  supplied. 
Pollock,  B. — ^We  will  consider  the  question,  which  is  one  of 

2'  great  and  general  importance.  I  own,  for  my  part,  I  cannot 
e  out  how  one  man  can  have  228  causes  of  action  against 
aother  in  the  self-same  day,  and  in  the  selfsame  words  too; 
hu  we  will  consider  the  matter. 

Paeji[£,  B. — The  case  certainly  involves  a  serious  question. 
Hie  proceeding  of  the  plaintiff  is  clearly  an  abuse  of  the  Act ; 
««d  die  only  point  is,  whether  we  are  to  correct  that  abuse  by 
pohibition,  or  leave  it  to  the  discretion  of  the  presiding  Judge. 

Cur.  adv.  vuU. 

Judgment. — April  29. 

Pollock,  C.  B.,  now  delivered  judgment. — A  rule  nisi  was 
Stained  in  this  case  for  a  proliibition  to  the  Judge  of  the  County 
Coart  for  Shipston  district,  in  Worcestershire,  against  proceeding 
fcrther  in  228  plaints  at  the  suit  of  the  plaintiff,  for  which  sum- 
donees  had  been  served  upon  the  defendant,  the  total  amount  of 
the  soma  claimed  in  all  of  which,  taken  together,  was  303^  19«. 
Ike  amount  in  several  summonses  varied  from  5$.  to  51 ;  but  all. 
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GancBLBT  it  was  alleged,  related  to  the  one  cause  of  actloiL  It  was  statec 
Atxsoto.  that  the  debt  arose  under  these  circumstances: — The  defendan! 
was  a  contractor  for  making  a  part  of  the  Oxford,  Worcester,  an 
Wolverhampton  Bailway,  and  he  told  the  plaintiff,  a  grooer,  ti 
supply  his  labourers  with  provisions  and  other  articles  according  ii 
written  orders,  which  would  be  given  from  time  to  time  to  the  ma 
by  his  sub-contractors.  It  appeared  from  the  affidavits  now  putii 
on  behalf  of  the  plaintiff  that  these  orders,  of  which  upwaras  a 
3,000  had  been  issued,  were  in  this  form : — 


f( 


Middktan  HtU,  Jufy  14,  1847. 

Mr.  Grimbley,  let  the  bearer  have  goods  to  the  amount  «l 

(five)  shilHngs. 

''  Chadwick  &  Edwards." 

That,  upon  their  being  presented  to  the  plaintiff,  he  supplied  th 
bearer  with  the  amoimt  m  such  goods  as  he  required ;  ana  that  1h 
sub-contractors,  on  settling  every  Saturday  with  the  men,  deductoi 
the  amount  of  these  orders  in  their  accounts  as  so  much  monej 
paid.  Goods  to  a  large  amount  having  been  supplied  under  ih 
arran^ment,  and  upwards  of  300/.  fiimlly  remammg  unpaid,  tiv 
plaintiff  commenced,  on  the  17th  of  September,  1S47,  228  plaint 
(each  plaint  being  for  the  amount  of  the  ^oods  supplied  to  ead 
workman),  in  the  County  Court  against  me  defendant,  and  M 
covered  judgment,  and  received  the  amount  in  one  of  them  for  10 
befone  he  could  be  stayed  by  the  present  rule.  It  was  stated  €tm 
when  the  rule  was  moved  for  the  costs  in  that  suit  amounted  t 
upwards  of  102. ;  and  that  if  all  were  to  be  contested  that  would  b 
the  average  amount  of  costs  in  each.  Cause  was  shown  againi 
the  rule  in  the  last  term  by  Mr.  fVhitehurst  and  Mr.  PiggoU,  $sot 
judgment  was  then  reserved.  But  for  the  purpose  of  the  presei 
decision  this  was  wholly  immaterial,  the  question  being  wlietfa6i 
on  the  assumption  that*  he  was  indebted,  the  County  Court  hn 

Srisdiction.  This  depends  on  the  true  construction  of  the  Snud 
ebts  Act,  9  &  10  Vict,  c  95,  particularly  the  63rd  section,  $m 
not  upon  any  old  rule  of  the  Common  Law  as  to  the  jurisdictioi 
of  the  County  Court.  It  will  be  proper,  however,  to  consida 
what  the  rule  was,  in  order  to  give  a  tnie  construction  to  th 
County  Courts  Act  At  Common  Law  the  County  Court  hell 
pleas  of  debt  or  damages  to  the  value  of  40^,  or  aoove  (4  Lut 
266.)  ^^  Placita  de  catallis  dcbitis  qiue  summam  40^.  attingunt  vd 
eum  excedunt  sine  brevi  regis  placitari  non  debent"  (2  Inst  312): 
and  if  an  entire  contract  or  debt  of  40*.  or  upwards  was  severfli 
into  sums  below  40*.  a  prohibition  was  granted:  (Roll's  Abr.  **P» 
hibition,"  317.)  And  without  saying  that  the  debt  arose  on  OM 
entire  contract,  it  was  laid  down  by  Fitzherbert  (Natura  Brevitnii 
66),  '^  that  if  a  man  do  owe  another  man  five  marks,  and  he  80 
several  plidnts  for  the  same  in  the  County  Court,  or  any  othS 
Court  (meaning,  no  doubt,  the  Hundred  Court  or  Court  Barott] 
against  the  debtor,  he  shall  have  a  prohibition  thereof  and  reheari 
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the  matter,  and  that  it  would  defiraud  the  King's  Court  of  itsjuris-    Grimblst 
Acdoo.'*    This  doctrine  was  applied  to  contracts  made  at  different    atxaotp. 
tiBH  between  the  same  persons  for  several  sums  each  less  than  AOs. 
ht  altogether  amounting  to  more.    In  an  Afwnymous  case  (1  Vent. 
ISjk  in  Girtmg  v.  Adamsy  reported  by  the  name  of  Girling  v.  Aldas 
(I  Vent  73^  which  was  for  the  price  of  various  parcels  of  malt, 
loU  it  different  times,  ^^  because  tnou^h  they  be  several  contracts, 
TCt  forasmuch  as  the  plaintiff  might  have  joined  them  all  in  one 
ictioo,  he  ought  so  to  have  done,  and  sued  in  the  Court  above,  and 
mt  jmi  the  defendant  to  an  unnecessary  vexation  ;  no  more  than  he 
em  split  an  entire  debt  into  divers  sums  to  give  the  Inferior  Court 
JDiiemction  in  fraudem  legist    The  reason  given  is  a  very  satis- 
bctoiy  one,  for  it  would  be  extremely  vexatious  if  a  plaintiff,  from 
wliom  goods  had  been  purchased  in  small  quantities,  at  small jpriceGf, 
itfiflTerent  times,  by  distinct  contracts,  either  payable  immediately, 
or  OB  credit,  which  had  expired,  instead  of  including  all  in  one 
idioo,  which  he  could  do  after  the  debt  became  all  due,  should 
ivide  the  debt  into  several  debts,  and  sue  for  each  in  a  separate 
aetioo  in  the  County  Court,  which  could  give  no  adequate  relief 
Woonacdidating  them,  in  the  exercise  of  their  equitable  jurisdiction, 
I  they  had  any,  as  a  Superior  Court  would,  for  they  could  not 
mite  tbem  so  as  in  the  aggregate  to  exceed  or  be  equal  to  40«. 
Ik  extent   to  which  that  vexation  might  be  canicd  may  be 
iBaetrmted  by  the  present  case,  in  which  tickets  were  given,  upon 
wkiek  the  plaintiff  supplied  goods,  and  it  appeared  that  there  were 
IjOOO  different  tickets,  and  consequently  3,000  different  items  or 
■epnte  contracts.     It  is  quite  true,  indeed,  that  when  each  con- 
tact becune  due  in  cash,  the  creditor  might,  in  the  absence  of  any 
■fEed  contract  to  the  contrarv^  inmiediately  sue  for  it,  but  when 
inneal  debts  had  become  due,  ne  could  unite  them  in  one  count  in 
debt  CO  simple  contract,  or  in  indebitatus  assumpsit,  as  one  entire 
Ut,  and  there  appears  to  be  no  good  reason  why  he  should  not  do 
•ol   In  the  case  of  Rex  v.   The  Sheriff^  of  Herefordshire  (I  B.  & 
AdoL  672),  the  judgment  of  Lord  Tenterden  was  said  to  be  at 
vinuice  with  the  law  laid  down  in  the  older  authorities.     The 
eve  itself,   however,   might  be  distinguished,  because  there  the 
debts  were  treated  as  being  entirely  distinct  and  separate  from 
each  other,  the  one  having  no  connexion  with  the  other.     But  in 
the  case  of  a  running  account  with  a  tradesman  the  items  arc 
pnendly  connected,  the  different  contracts  being  usually  made 
vith  the  understanding  that,  if  not  paid  until  after  others  have 
been  made,  they  are  to  form  part  of  the  same  debt,  or  that  several 
itODi  are  to  be  united  in  one  bill.     The  present  case,  however, 
does  not  depend  upon  any  authority  derived  fix)m  reported  cases, 
bit  upon  the  construction  of  the  recent  Act,  9  &  10  Vict.  c.  95. 
By  the  58th  section,  the  new  Court  has  jurisdiction  in  all  pleas  of 
penonal  actions,  where  the  debt  or  damage  claimed  is  not  more 
dtti  20L  whether  on  a  balance  of  accoimt  or  otherwise.     That 
dnue  had  probably  been  introduced  in  consequence  of  the  pro- 
tiaoQ  in  some  of  the  Courts  of  Requests  Act,  that  the  Act  should 
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Oboiblbt  not  extend  to  any  debt  for  the  balance  of  an  account  origina 
Atuotd.  exceeding  a  given  sum  (as  in  Porter  v.  JF^ilpoty  14  East,  345.)  ! 
that  as  it  may,  it  cannot  be  doubted  that  the  law  was  made  to  gi 
jurisdiction  where  the  debt  claimed  consisted  of  various  itei 
together  originally  not  exceeding  202.  at  the  time  of  the  suit, 
which  had  been  reduced  to  that  amount  by  payment  or  set-off 
other  sums.  They  had  next  to  consider  the  effect  of  the  62 
section,  and  the  whole  question  is  as  to  the  meaning  of  the  te 
*^ cause  of  action"  in  that  section.  It  is  provided  that  it  shall  i 
be  lawful  to  divide  any  cause  of  action  for  the  purpose  of  bring] 
two  or  more  suits  in  any  of  the  said  Courts ;  but  any  plaiv 
having  "  cause  of  action "  for  more  than  202.  for  which  a  pbi 
might  be  entered  under  this  Act  if  not  for  more  than  20t  m 
abandon  the  excess,  and  thereupon  the  plaintiff  shall,  on  provi 
his  case,  recover  to  an  amount  not  exceecui^  20L  and  the  judgmi 
of  the  Court  upon  such  plaint  shall  be  in  mil  discharge  of  all  i 
mands  in  respect  of  such  cause  of  action,  and  entry  of  the  judgmi 
shall  be  made  accordingly.  What,  then,  is  the  construction  of  1 
words  "cause  of  action?"  The  term  "debt"  or  "dam^e"  h 
is  not  used  as  it  is  in  the  passage  already  cited  from  4  l^ist  2i 
but  the  more  extensive  term  adopted  is  "cause  of  action."  T 
term,  "cause  of  action,"  did  not  necessarily  mean  "a  cause 
action"  on  one  single  entire  contract,  for  there  may  be  one  ca;i 
of  action  on  several  debts  contracted  at  different  times,  i 
in  by  far  the  greater  number  of  cases  a  count  in  indebUa 
assumpsit,  or  deot,  is  founded  on  many  distinct  contracts,  as  n 
pointed  out  in  the  case  of  Hesketh  v.  Fawcett  (11  M.  &  W.  S6 
and  one  count  might  be  considered  as  one  cause  of  action, 
provide  that  one  cause  of  action  on  one  entire  contract  should  ] 
be  divided  would  be  unnecessary  and  surplusage,  and  although  i 
argument  that  a  clause  in  an  Act  of  Parliament,  if  understood 
one  sense  would  be  inoperative,  and  in  another  sense  would 
operative,  is  not  by  any  means  conclusive,  because  it  could  i 
but  be  admitted  that  clauses  are  often  introduced  into  an  Act 
Parliament  ex  abuiidanti  cauteld,  yet  it  is  of  some  weight,  and  1 
probability  was  that  the  Legislature,  in  enacting  that  a  "cat 
of  action"  should  not  be  divisible,  meant  a  "cause  of  actio 
which,  but  for  that  enactment,  would  be  divisible.  And  when 
is  considered  to  what  abuses  the  narrower  construction  of  t 
term  might  lead  (which  is  strongly  exemplified  in  the  present  ca 
in  which  228  actions  have  been  commenced,  and  3,000  mi] 
have  been  brought),  we  think  we  may  safely  conclude  that  i 
term  "cause  of  action"  ought  to  be  interpreted  "cause  of  < 
action,"  and  not  be  limited  to  an  action  on  "one  separate  o 
tract."  But,  on  the  other  hand,  if  the  term  is  to  comprise 
sums  that  might  be  included  in  one  count,  as  debt  for  w< 
and  labour,  for  goods  sold,  and  for  occupation,  which,  thoi 
totally  unconnected  with  each  other,  might  be  included  in  < 
indebitattis  count,  they  would  be  precluded  from  being  divi( 
under  this  particular  clause,  and  if  indivisible,  and  the  credi 
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mht  an  action  for  only  one  part,  he  would  virtually  abandon    O&xmblbt 

1  ttim  to  the  remainder  by  the  operation  of  the  latter  part    atk&otd. 

;the  63rd  section.      In   such  a  case  Mr.  Justice   Colendge 

dUd  that  a  similar  clause  in  the  Brighton  Court  of  Bequests 

c^  3  &  4  Vict.  c.  10,  8.  24,  did  not  apply.     In  that  case  the 

Mid  had  been  for  three  distinct  things,  a  horse  sold,  for  goods 

l(  and  for  rent;    but  he  made  a  distinction  between  that 

le  and  one  where  a  debtor  has  a  bill  running  on  from  day  to 

f:  {Neak  y.  EViMy  1  DowL  &  L.  163 ;    12  L.  J.,  Q.  B.  329> 

MOi  a  ease,  though  each  item  of  goods  supplied,  or  work  done, 
Mlitiited  a  separate  contract,  so  that,  after  the  stipulated  price 
nuae  dne  the  tradesman  could  sue  for  one  item,  yet  the  under- 
odng  is  undoubtedly  that  the  several  items  shall  be  united, 
1  90  form  one  entire  demand ;  and,  doubtiess,  if,  after  several 
Ml  have  been  added  to  the  first,  the  tradesman  were  to  bring 
iqpirate  action  for  each  item,  as  for  a  distinct  debt,  a  Superior 
mti  would  stigmatise  such  a  proceeding  as  vexatious.  It  ap- 
■%  tfaeOy  that  a  great  inconvenience  would  follow  if  the  term 
me  of  action"  were  interpreted  to  mean  ^^cause  of  action"  on 
e  separate  contract;  and  also  if  the  construction  were  to  be 
it  it  was  intended  to  cover  ail  contracts  executed,  however  dis- 
dar  in  character,  that  could  be  included  in  one  indebitattis 
n^  which,  according  to  the  modem  practice,  may  comprise  any 
■ber  of  separate  unconnected  contracts,  whenever  made,  eacn 
ifiag  eoded  in  a  debt  before  the  commencement  of  the  suit. 
I  MM  extension  must  be  given  to  the  former  construction,  some 
ilBQtbn  must  be  put  on  the  latter,  and  we  think  we  ought  to 
M.  tiat  the  63rd  clause  does  apply  to  the  former  cases ;  whether 
led  to  all  debts  which  could  be  comprised  in  one  description, 
eount,  as  for  goods  sold,  or  not,  the  Court  need  not  m  the 
instance  determine;  but,  at  all  events,  to  the  case  of 
idomen^s  bills,  in  which  one  item  is  connected  with  another  in 
ii  sense,  that  the  dealing  is  not  intended  to  terminate  with  one 
Btnct,  but  to  be  continuous,  so  that  one  item,  if  not  paid,  shall 

united  with  another  and  form  one  entire  demand.  If  that 
BMnd  exceeds  20L  it  would,  of  course,  cease  to  be  within  the 
Jdiction  of  the  County  Court,  and  therefore  we  are  of  opinion, 

die  &cts  disclosed  in  the  affidavits  before  us,  that  all  the  debts 
imed  fiidl  within  that  description — ^the  total  greatly  exceeding 
Ir— and  that  they  ought  not  to  have  been  separated  into  different 
'tbL  Whether,  if  the  total  had  only  amounted  to  20L  and  the 
■H  then  were  separated  and  sued  for  by  separate  plaints — the 
tal  being  within  the  jurisdiction  of  the  County  Courts,  which 
aid  then  have  given  adequate  relief — ^the  suits  could  have  been 
ikabited^  was  a  question  which  need  not  in  the  present  instance 

discussed.  But,  when  the  total  exceeds  that  amount,^  and 
tioe  cannot  be  done  in  the  County  Court,  we  are  of  opinion 
it  the  County  Court  has  no  jurisdiction ;   and,  therefore,  that 

prohibition  applied  for  by  this  rule  ought  to  go. 

Rule  absolute  for  a  prohibition. 

N 
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COURT  OF  EXCHEQUER. 

Easter  Term,  1848. 

WiNSOR  V.  DUNPOBD. 

Action  on  a  judgment. 

Action  on  a  jtidgment,  where  judgment  roll  of  a  Superior  Court  showet 
a  debt  qf40Ly  and  there  was  no  remittitur^  bvU  final  judgment  for  17i 
for  which  an  action  was  brought  in  the  County  Court. 

Heldy  that  this  was  a  good  judgment  for  17  L 

Bui,  whether  an  action  wiu  lie  in  the  County  Court  tqfon  a  judgmen 
obtained  in  a  Superior  Court,  qwere  f 

Semble,  that  if  a  judge  of  the  County  Court  should  receive  proof  of  $mei 
judgment  as  evidence  of  the  debt,  this  Court  wiU  not  interfere,  it  M^ 
within  the  jurisdiction  of  the  judge. 

W1N80&     TCT  AYLOR  applied  on  behalf  of  the  defendant  for  a  rule  to  shoi 

BuMTORD.  cause  why  a  writ  of  prohibition  should  not  issue^  directed  t 

—        the  Judge  of  flie  County  Court  at  Bloomsbury,  Middlesex,  t 

Ett^^Term,  restrain  his  further  proceeding  in  this  case.     It  appeared  that  j 

1848.       judgment  had  been  obtained  m  one  of  the  Supenor  Courts  1 

Actionon  a       Westminster  against  the  defendant,  at  the  suit  of  the  plaintiff;  tb 

judgment.        judgment  roll  would  show  it  to  be  a  debt  of  40/1^  but  findjudgmen 

was  in  fact  for  I7i,  and  there  had  been  no  remittitur.     [KOLFB,! 

— Still  it  is  a  good  judgment  for  17i]     The  County  Court  has  11 

power  to  interfere  where  there  is  a  judgment  in  the  Superio 

Court.     In  a  similar  case  of  Peirce  v.  James  (1  Cox  &  Macrae,  45] 

a  like  application  had  been  made,  and  a  rule  nisi  granted;  it  wi 

afterwards  made  absolute,  there  being  no  cause  shown  against  il 

The  Court  below  had  allowed  an  examined  copy  of  the  judgmen 

to  be  admitted  as  evidence,  which  should  not  nave  been  admittec 

He  referred  to  Breedon  v.  Gill  (5  Mod.  272) ;  Shotter  v.  i^Vten 

(1  Show.  172). 

Parke,  B. — If  the  judge  receives  improper  evidence,  we  camio 
restrain  lum  upon  a  representation  that  he  has  not  acted  stiictl; 
legally  in  receiving  that  which  he  has  jurisdiction  to  entertaii 
The  power  is  given  to  those  Courts  to  decide,  the  discretion  is  wSE 
them,  and  no  doubt  they  exercise  it  to  the  best  of  their  abilit] 
There  is  no  appeal. 

RoLFE,  B. — Your  application  would  go  to  show  that  wherev€ 
a  judge  of  one  of  the  tfounty  Courts  h^  received  what  may  b 
supposed  to  be  improper  evidence,  one  of  the  Superior  Courts  ma; 
be  called  upon  to  mterfere  by  granting  a  rule  for  a  prohibition. 

Paeke,  JB. — There  will  be  no  rule  on  the  last  point;  on  th 
first  you' may  take  it,  as  there  was  one  granted  before,  to  which  n 
cause  was  shown ;  but  vou  would  have  verv  great  difficulty  ]] 
maintaininsr  it  if  objected  to.  Rule  nisi. 
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COURT  OF  QUEEN'S  BENCH. 

Easter  Term^  1848. 
Be  The  County  Court  of  Lancashire. 

Jurisdictum — Replevin. 

tw  County  Courts  have  Jurisdiction  in  replevin  under  the  I2lst 
(m  rftke  County  Courts  Acty  although  the  sum  in  dispute  exceeds  20/. 
fomsUms  of  the  5>%th  section  do  not  restrain  the  jurisdiction  of  the 
9ty  Courts  in  replevin. 

CHBOLD  moved  for  a  rule  nisi  for  a  writ  of  prohibition  to      Be  The 
the  County  Court  of  Lancashire.    An  action  of  replevin  had    coubt^ 
ommenced  in  that  Court,  and  the  damage  laid  at  2002.  and  Lanoashirb. 
iet  actually  obtained  for  75L     This  is  beyond  the  jurisdiction      ,r^ . 
County  Court,  which,  by  sect  58,  is  limited  to  20L    In  the  Eeuter  Term, 
or  Court  the  damages  in  replevin  are  only  three  guineas.        ^^^- 
9  J. — ^Is  not  a  replevm  suit  in  the  County  Court  at  Common  juriadictioii— 
nd  transferred  at  the  second  stage  into  the  new  Court  ?]     It  ^P^e^in- 
mitted  that  the   58th  section   rescinds  the  clauses  as  to 
ina.     [WiGHTMAN,  J. — Where  is  a  replevin  suit  to  be  com- 
1  now  ?1     At  Common  Law  replevins  were  by  writ  out  of 
ay,  and  goods  were  not  then  handed  over,  but  detained  until 
termination  of  the  action.      [Wightman,  J. — ^Is  not  the 
dmg  by  pliunt?    Erl£,J. — At  Common  Law  the  County 
has  junsdiction  in  replevin  above  40^.:    (4  Inst^  266).] 
Bw  Act  cuts  down  this  power.     [Patteson,  J. — The  12l8t 
I  contemplates  the  cause  going  on  where  more  than  20L  is 
i  to  be  recovered,  and  gives  power  to  either  party  to  remove 
aun  cases.]    It  never  could  have  been  intended  to  ^ve  un- 
1  jurisdiction. 

tD  Denman,  C.  J. — The  words  in  the  58th  section  do  not 
n  the  jurisdiction  of  the  Court  as  to  replevin. 
TE80N,  J. — The  effect  of  the  statute  is,  that  whereas 
ly  a  refu.  h.  might  in  any  case  have  been  obtained,  it  b  now 
;  to  the  conditions  imposed  by  the  12l8t  section,  (a) 
}HTMAN  and  Erle,  JJ.,  concurred. 

Rule  refused 

hkh  leetion  thus  provides : — *'  And  be  it  enacted,  that  in  case  either  party  to  any 
a  ni  reploTin  shall  declare  to  the  Court  in  which  such  action  shall  be  brought  that 
9  any  eorporeal  or  incorporeal  hereditament,  or  to  any  toll,  market,  fciir,  or  franchise, 
tioQ,  or  tut  the  rent  or  oamage  in  respect  ot  which  tne  distress  shall  haye  been  taken 
baa  the  sum  of  twenty  pouncu,  and  shall  become  bound,  with  two  sufficient  sureties, 
roved  br  the  derk  of  the  Court,  in  such  sums  as  to  the  judge  shall  seem  reasonable, 
iag  had  to  the  nature  of  the  claim,  and  the  alle^d  value  or  amount  of  the  property 
e,  or  of  tlie  rent  or  damage,  to  prosecute  the  suit  with  effect  and  without  delay,  and 
before  the  Court  by  which  such  suit  shaU  be  tried  that  such  title  as  aforesaid  is  in 
etween  Uie  parties,  or  that  there  was  ground  for  believing  that  the  said  rent  or  damage 
t  thm  twen^  pounds,  then,  and  not  otherwise,  the  action  may  be  removed  beforie  any 
■pctent  to  try  the  satiae  in  such  manner  as  hath  been  accustomed." 

n2 
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BAIL  COURT. 

Easier  Term^  1848. 

(Before  Golebidgb,  J.) 

Jones  v.  Jonxs  ksd  anotheb. 

Juriidietum — Power  4^  Judge  to  rescind  ku  dedsitm, 

A  judge  of  the  Counig  Court  having  pronounced  his  deoiskm  upam  i 
case  before  Aim,  which  decision  was  recorded  by  the  cierh  m  the  regJKk 
boohy  the  judge j  after  the  parties  had  left  the  Courts  rescinded  ill 
decisiony  adjourned  the  matter  to  the  next  following  Courts  amdgm 
notice  to  the  parties  that  he  had  done  so,  and  requested  them  to  attm 
accordingly.  The  defendants^  for  whom  the  judgment  was  gti^en  « 
the  first  occasiony  attended,  and  protested  against  a  further  hearim 
on  the  ground  that  it  had  been  decided  before  in  thetr  favour^  31 
judge  proceeded,  notwithstanding,  and  reversed  his  former  dednm 
because  a  plea  of  the  Statute  of  Limitations  had  been  pleaded  em 
admitted,  uMout  five  clear  dayi  previous  notice  having  been  givem  ^ 
an  intention  to  plead  that  plea,  pursuant  to  the  I9th  ride  of  prmetk^ 
On  behalf  of  the  defendants  it  was  sworn  that  they  believed  the  jfir 
judgment  so  given  and  recorded  was  not  rescinded  on  the  same  Jk 
or  at  the  same  Court,  but  subsequent^  thereto;  and  that  not  Mp 
express^  denied  by  affidavit,  a  verified  copy  of  the  record  or  iiyi'ii 
booh  otdy  being  produced,  whereby  it  merely  appeared  to  have  im 
done  on  the  same  day : 

Held,  insufficient,  and  that  prohibition  must  issue, 

JoNBs       T^REDERICK  BAILEY  showed  cause  against  a  rule  obtaiac 

Jones  herein,  calling  upon  the  judge  of  the  County  Court  of  Men 

▲NDANOTHBB.  ncthshire,  and  the  plaintiff  in  the  suit,  to  show  cause  whj  a  wx 

(BaO^Court.)  ^^  prohibition  shomd  not  issue  directed  to  such  judge  and  hi 

£aster  Term,  officcrs,  to  prevent  executiou  or  anj  other  step  being  taken^  < 

If^        their  giving  validity  to  a  judgment  pronounced  m  the  above  sai 

Power  of  mdge  at  Corwen,  ou  the  13th  of  October  last,  by  the  learned  jncfgi 

toTM^d  his    j^Q  Yule  in  this  ca^e  was  obtained  upon  an  affidavit  of  the  clerk  1 

the  defendants'  attorney,  to  which  a  preliminary  objection  wi 

taken*    It  referred  to  three  documents,  being  annexed  tiiereto  i 

exhibits,  that  is,  a  copy  of  the  promissory  note  upon  which  tl 

action  in  the  County  Court  was  brought,  a  copy  of  the  summon 

and  also  of  the  order  made  for  payment  of  the  principal,  interot 

and  costs ;  neither  of  those  documents  was,  however,  a^n^T^^ 

There  was  a  copy  of  a  summons  annexed,  but  that  was  stated  h 

the  commissioner  to  be  the  exhibit  to  an  affidavit  sworn  before  im 

on  the  25th  of  January ;  the  only  affidavit  here  was  an  affidavits 

the  28th  of  January.     The  affidavit  was  also  in  other  respeol 

informal. 

Coleridge,  J.,  called  upon  the  other  side. 
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Uogdy  contriu — ^I  don't  know  how  that  is ;  a  technical  error^       J^'n 
oertainly ;  it  is  not  material  at  all  to  the  merits  of  the  case.     The       jom 
exkibits  were  not  essential,  nor  could  the  other  side  be  misled  by  amdamothsb, 
tkecmission  or  irregolaritj.  (Bau Ooorty 

BAif. — ^The  rule  was  granted,  and  is  so  drawn  up  on  reading  ^^^f*^  ^^^^^ 
tk  iflG^Tit  and  paper  writing  thereto  annexed.  I  can  scarcely  ^^ 
mj  the  parties  could  have  been  actually  misled ;  it  may  have  Power  of  iodge 
finned  the  ground  for  granting  the  rule  nisL  [Coleridge,  J. —  diSOTu* 
No;  yoa  could  not  have  been  misled;  the  date  is  no  doubt  a 
doioal  error;  you  must  go  on.^  The  matter  is  not  very  material, 
H  it  is  i^prehended  the  rule  will  be  dischai^ed  upon  the  merits. 
Ihe  fiu^  are  these ;  a  summcms  was  obtamed  by  the  plaintiff 
^pinit  the  defendants,  returnable  on  the  23rd  of  July,  1^7,  and 
«■  tx  the  recovery  of  IGJL,  principal  and  interest  due  on  a  pro- 
■My  note  dated  the  18th  of  FebruaiT5  1834.  The  Statute  of 
Taiitiitioafl  was  the  defence;  the  19th  rule  of  practice  of  the 
Gbu^  Courts,  as  framed  by  the  judges,  states  tnat  ^^  where  a 
fafimoant  intends  to  rely  on  the  special  defence  of  in&ncv,  cover- 
^a%  ihe  Statute  of  Lhmtatians,  &c.,  he  shall  give  notice  thereof  in 
vnting  to  the  derk  of  the  Court  five  dear  days  before  the  day  on 
MA  the  summons  is  returnable:  provided  always,  that  where 
mk  nodoe  shall  not  have  been  given,  the  judge,  in  his  discretion 
■doi  such  terms  as  he  shall  think  fi^  may  aqjoum  the  hearing 
flf  ihe  cause  to  enable  the  defendant  to  give  such  notice  such 
of  davs  before  the  day  to  which  the  hearing  may  be 
'  as  the  judge  may  thmk  proper."  No  notice  whatever 
Mjpren  of  the  defendants'  intention  to  plead  the  Statute  of 
limrtions  before  the  23rd  of  July,  when  the  summons  was 
retsmUe  at  that  Court  The  parties  came,  and  although  the  par- 
tieahn  of  demand  given  had  stated  the  amount  of  the  note,  to  and 
An  whom  it  was  due,  and  the  date,  yet  the  defendants  asked  to 
^  better  particulars  by  requiring  a  copy  of  the  note,  thinking, 
10  doubly  it  would  cause  me  matter  to  be  adjourned  till  the  next 
Conrt,  and  thus  enable  them  to  plead  the  statute.  The  judge 
pttted  their  application  for  better  particulars,  and  adjourned  the 
Me  until  the  11th  of  August,  but  he  was  never  asked,  nor  did  he 

Si,  the  defendants  liberty  to  give  such  notice,  nor  was  there  in 
^  any  notice  given  five  days  before  the  day  (11th  of  August)  to 
vladi  the  hearing  was  adjourned,  so  as  to  bring  it  within  the  terms 
tf  the  pzoviao  of  the  19th  rule  above  stated.  It  was  sworn  on  the 
iAer  side  that  a  plea  of  the  statute  had  been  pleaded  five  clear 
^1  befinre  the  11th  of  Aumist,  but  it  would  be  impossible  to  con- 
w  that  plea  as  well  pleaded.  The  parties  attended  on  the  11th 
tf  Aagnaty  when  the  case  stood  over  until  the  next  following  day, 
tW  IMi  of  August  It  was  then  adjourned  until  the  next  Court, 
^kfaoldeB  on  the  9th  of  September.  [Colebidge,  J. — Why 
Mit  so  adjourned  r]  The  affidavit  on  the  other  side  states,  for 
fc  pmpoee  of  enablmg  the  plaintiff  to  offer  some  proof  to  answer 
Ae  statute,  and  I  have  no  contradiction  to  it.  A  verified  copy  of 
^record  or  register  book  is  hera,  and  this  entry  appears  as  the 
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J0RB8       acoount  of  what  took  place  respecting  it  on  theJOth  of  September- 

JoiTBs       ^  Adjourned  firom  last  Court  (No.  65).''    ^^  ^t  Limts.  verdiot  for 

AKDAHOTHML  defondantfl ;  costs  to  be  divided."    «  Na  65.     Same  Courtw— Us 

iJBtal  Court)  above  decision  rescinded^  and  case  adjourned  to  the  next  Comti? 

^•"•'[J^^wws  It  is  sworn  bv  the  clerk  to  the  defendlants'  attorney  that  the  deA» 

dants  had  left  the  Court  when  the  revocation  occurred,  bat  tkajf 

J«JJ«rf jw^  had  notice  directly  afterwards  of  the  feet,  and  were  required  A 
dedsioA.  attend  at  the  next  adjourned  Court  held  on  the  13th  of  Ootobei; 

The  parties  then  again  attended,  when  the  jud^  gave  judgmail 
in  fevour  of  the  pl^tifiTs  claim,  with  costs,  on  the  ground  that  Ae 
defendants'  plea  was^never  properly  or  duly  pleaded  in^ccimpKaiw 
with  the  19tii  rule.  *  [Coleridge,  J. — ^What  do  you  say  to  Ui 
rescinding  his  judmnent  in  the  absence  of  the  parties?]  Thatkt 
was  justmed  in  doing  so ;  first,  because  it  was  a  mere  dedflkmii 
expression  of  opinion,  and  not  a  judmnent,  within  the  meaning  of 
the  Act ;  and,  secondly,  if  it  should  be  considered  a  judgment,  ttat 
he  had  a  perfect  right  to  alter  it  at  the  same  Court  on  the  same 
day,  although  the  parties  had  left,  and  the  entry,  such  as  it  wai^ 
had  been  made  in  the  book  referred  to.  It  was  evident  in  whit 
haste  and  how  improperly  the  entry  was  made  by  the^^derk,  by  Vm 
calling  it  ^^  verdict  for  the  defendants,"  when  it  was  clear,  from  ib 
affidavit  on  the  other  side,  there  was  no  jury,  and  verdict  in^iEai 
the  finding  of  a  jury,  and  not  the  expression  of  opinion  of  a  judn 
The  entry  is  not  in  form  a  judgment  in  accordance  with  the  JLsI 
or  decided  cases.  TColeridge,  J. — The  decision  was  made  ttfl 
entered  by  the  clerk  in  the  proper  book,  and  the  parties  had  kfl 
the  Court  and  gone  awav.  xou  can  scarcely  contend  it  was  not t 
judgment.]  Then  the  Court  was  imposed  upon,  the  plea  "of  iki 
Statute  of  Limitations  not  having  ever  been  properly  pleaded;  tf 
should  it  in  any  way  have  appeared  upon  the  record  of  tne  prooeeA- 
ings,  probably  the  plaantiff  was  not  aware  of  the  19th  rule;  yel 
that  want  of  objection  would  not  make  the  plea  valid.  During  tli0 
same  Court  and  the  same  day,  the  learned  judge  had  power  ti 
alter  his  judgment,  in  analogy  to  the  Superior  Courts  of  CommoB 
Law  at  Westminster ;  and  these  Courts,  it  can  scarcely  be  doubted^ 
may  amend  their  judgments  of  the  same  term,  because  the  tenn  ii 
but  as  one  day  in  law :  (2  LiU.  103  ;  Chambers  v.  Moore^  3  Levitf^ 
430.)  In  Reg  v.  Carlisle  (2  B.  &  Adol.  973),  Parke,  J.,  says,  tU 
during  the  same  term  the  judgment  is  still  in  the  breast  of  lii 
Court,  but  it  is  not  so  afterwards:  (Co.  Litt  260,  a.)  So  alsoil 
the  Quarter  Sessions  considered  as  one  day,  and  during  that  perifll 
the  Court  may  alter  or  amend  its  judgment.  In  Dickensorfl 
Quarter  Sessions,  5th  edit.  61,  it  is  said,  ^^  justices  may,  before  thl 
actual  close  of  the  sessions,  on  whatever  day,  alter  their  orders  cf 
sentences,  but  they  cannot  do  so  after  the  session  is  closed— &  f;i 
at  the  next  session."  In  Keen  v.  The  Queen  (3  New  Sess.  CaSi  wt 
16  L.  J.  180,  M.  C.  &  C),  the  Court  of  Queen's  Bench  did  Ml 
approve  of  the  latter  part  of  that  passage,  and  thought  the  Qoailtf 
Scions  had  power  to  respite  and  adjourn  from  one  session  to  110* 
ther:   (see  also  2  Salk.  606;  6  Mod.  287;  Bacon's  Afari^^poMii^ 
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fc  of  Seflaions.")    In  principle  this  case  is  precisely  umilar ;       ^^^'^ 
H  10  shown,  rtarn  the  verified  copy  of  the  entry,  the  alter-      jom 
f  the  judgment  was  made  at  the  same  Court,  the  learned  andawothhk, 
fld  a  perfect  right  then  to  do  so ;  and  upon  that  ground  this  rBui  Coort) 
raid  he  dischiu!]^ed.    This  Court  will  not  interfere,  as  its  ^^"^I^ 

m  discretionary  m  issuing  writs  of  prohibition,  tmless  there        

n  dearly  an  excess  of  jurisdiction  and  injustice  has  been  Pow«r  of  iadge 

tween  the  parties ;  but,  so  far  from  it,  the  Statute  of  Limi-  d^dd^ 

■Iwayti  operates  hardly  upon  a  plaintiff,  who,  in  consequence 

briMAnnoe  in  enforcing  payment,  has  that  leniency  after^ 

Bt  up  against  him  as  a  dischai^e  of  all  principal  and  mterest 

leare,  however,  the  plea  so  pleaded  was,  from  the  19th  rule 

ig  complied  with,  a  complete  nullity,  and  ought  not  to  have 

Deived.     But  so  &r  from  there  being  any  injustice  arisii^ 

iquence  of  the  learned  judge's  ultimate  decision,  the  justice 

ase  is  only  now  satisfied  by  the  judgment  last  given. 

m  ZJaydy  contrii,  in  support  of  the  rule. — [Coleridge,  J. 

only  point  that  presses  you  is  the  want  of  jurisdiction.] 

be  judge  had  pronounced  his  jud^tient  in  the  case,  at  the 

idlden  on  the  9th  of  September,  ne  could  ffive  no  other; 

functus  officio.    Notice  was  given,  no  doubt,  to  the  de- 

B  several  days  afterwards,  to  attend  at  the  Court  next 

on  the  13th  of  October  following;  but  my  affidavit  states 

\  defendants  had  ffone  away  from  the  Court  on  the  9th  of 

ber,  after  the  judgment  given  in  their  favour  was  duly 

1;    and  that  uie  deponent  knew  nothing,  nor  does  he 

did  the  defendants,  until  many  days  afterwards,  of  the 

1^  of  such  judgment  so  given  in  theur  favour  on  the  9th  of 

ber ;  and  further,  that  they  believe  no  revocation,  alteration, 

MBng  of  such  judgment  took  place  at  all  on  that  day,  or 

/ourt  holden  on  that  day  (the  9th  of  September),  but  that 

Iteration  or  rescinding  of  the  judgment  did  take  place,  it 

le,  not  at  the  same  Court  or  on  the  same  day,  but  at  some 

;erwanlB. 

CBIDGE,  J. — What  is  sud  in  answer  to  that  by  the  other 

jf* — There  is  here  a  verified  copy  of  the  register  book  or 
if  the  proceedings  in  that  Court,  and  this  shows  expressly 
ras  at  the  same  Court :  the  defendants'  agent  only  swears 
lelief  about  the  matter,  and  to  conclude  from  that,  that  the 
ras  made  subsequently,  would  be  to  suppose  that  the 
had  been  improperly  dealt  with  upon  the  deponent's  mere 

L — An  affidavit  may  have  been  produced,  denying  that 
;t  could  be  denied,  but  there  is  no  affidavit  at  all  upon  the 
and  it  may  be  taken  consequently  as  true.  An  alteration 
udgment,  after  the  Court  has  risen,  is,  at  all  events,  not  to 
red;  the  judge  had  no  power  whatever  to  do  it  under  the 
tances  of  tnis  cose ;  making  it  the  day  after  the  Court  had 
B  the  sames  as  doing  it  a  year  afterwards.     When  the  judg* 
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^oNBs      TQent  is  once  eiven,  and  the  Court  dosed,  tlie  judge  cannot 
JoKM       it,  any  more  tiian  a  iu(^nent  could  be  altered  in  the  Su] 

AHPAwoTHBB.  CouTt  aftcT  thc  euQ  of  the  term.     The  partiee  attended  a 
^taooui.)  Court  held  on  the  13th  of  October,  ana  protested  agaim 

<^M«n^2VrM,  judge  proceeding  to  give  another  judgment  in  the  caae^  <n 
grouna  that  he  nad  before  decided  it  at  the  previona  Gou 

to^Zi^^  the  9th  of  September.     In  2  Co.  Litt  277  (l>  it  is  stated. 

^tffri^  after  verdict  has  been  recorded,  it  cannot  be  altered,  and  oi 

face  of  the  record  here,  a  verdict  is  recorded  in  &voar  oi 
defendants.    A  verdict  of  the  jury  is  in  that  reqpeot  the  sai 
a  jud^ent  of  the  judge  and  in  the  Countv  Crart  the  jud 
sometunes  both  judse  and  jury,  and  if  he  be  allowed  to 
his  judgment  after  the  Court  has  risen,  he  may  do  it  at  any 
even  months  subsequent.    I  am  not  prepared  to  say  whether 
was  a  jury  to  give  a  verdict  on  the  9th  of  September  or  not. 
does  it  appear,  or  is  it  admitted  by  my  affioavit,  as  stated  b; 
other  side,  that  there  was  not  a  jury ;  it  says,  a  judgment  was  ( 
by  the  judge  on  that  day ;  still  there  may  have  been  a  jury, 
to  the  injustice  of  the  case,  that  appears  to  be  on  the  def(^ 
side;   the  note  of  hand  on  which  tne  action  was  brought  apj 
to  be  fourteen  years  old,  and  the  law  presumes  in  such  a 
that  the  money  had  been  paid;  the  plea  of  the  Statute  of  Li] 
tions  was  pleaded  and  admitted,  and  no  one  objected  to  it 
these  reasons,  therefore,  it  is  submitted,  this   rule  should 
absolute. 

Coleridge,  J. — ^I  am  of  opinion  this  rule  should  be  mad 
solute,  not  on  the  ground  of  an  improper  exercise  of  discr 
by  the  judge,  because  on  that  I  shoidd  nave  no  right  to  inte] 
but  on  the  ground  that  he  has  exceeded  his  jurisdiction  by 
took  place  after  thc  9th  of  September,  unless,  indeed,  it  ca 
consiaered  that  what  took  place  before  was  null  and 
Now,  although  it  might  have  oeen  irr^ular  to  have  pleade 
Statute  of  Limitations  without  a  previous  notice,  yet  the  pis 
was  aware,  long  before  the  Court  nolden  on  the  9tn  of  Septei 
at  which  the  judgment  was  ^ven,  that  the  defendants  mtc 
to  plead  that  plea;  for  it  appears  the  defendants  came  U 
Court  held  on  the  11th  of  August,  with  that  plea,  so  that 
Courts,  at  which  that  plea  of  the  Statute  of  Limitations 
pleaded,  that  is  to  say,  on  the  11th  of  August,  12th  of  An 
and  9th  of  September,  respectively,  no  objection  was  made 
and  indeed  time  was  given  to  the  plaintifF  to  enable  him  to  ai 
it  on  the  11th  and  12th  of  August,  and  thence  until  the  £ 
September,  and  being  at  that  time  unable  to  do  so,  judgmeni 
given  for  the  defendants.  It  is  not  now  matenai  to  in* 
whether  or  not  the  case  was  heard  by  a  jury ;  but  if  it  w 
heard,  it  is  clear  that  the  judge  had  no  power  to  alter  the  vei 
and  if  heard  by  the  judge  alone,  it  appears  that  he  mad 
decision  in  favour  of  the  defendants,  and  it  was  entered  n 
book  kept  for  that  purpose  in  that  way;  it  was  therefore  com 
in  their  favour  on  that  day.    I  do  not  mean  to  say  but  that  a. 
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Bight  alter  his  judgment  on  the  same  day,  during  the  sitting  of      ^o^^u 
Itt  Coort,  but  he  can  have  no  authority  to  alter  it  in  his  own       joirEt 
AHBibeT8»  and  behind  the  back  of  the  parties,  after  the  Court  has  ahd^wothsb. 
bnken  up.     The  defendants,  who  had  ^one  away  as  soon  as  they  /pg^i  Court.) 
ksnd  judgment  jpronounced  in  their  favour,  cannot,  of  course,  jEoHer  Term, 
Mk  to  every  thing  which  transpires  in  their  absence;  but  the        ^^!^ 
enk  to  the  cfefendants'  attorney  aoes  say  that  he  believes,  and  the  Powar  of  iodge 
hlfnilinlH  also  bdieve,  that  the  judgment  given  for  them,  and  ^^^^ 
fwarded  on  the  9th  of  September,  was  never  altered  or  rescinded 
iiany  tune  on  that  day,  and  that,  if  it  had  ever  been  altered  at 
dt  it  nutst  have  been  after  the  Court  had  risen,  and  on  a  sub- 
nqnent  day.     Surely  this  calls  upon  the  other  side  to  say  whether 
«  BOt,  in  fiict,  the  judgment  was  so  altered  on  the  same  day. 
Hkj  had  notice  of  this  statement  in  the  affidavit  produced  on  the 
psi  of  the  defendants,  and  might  have  produced  an  affidavit  in 
flMtiadiction,  had  this  not  been  so;   but,  instead  of  this,  they 
wmAj  give  a  verified  copy  of  the  entry  of  the  judgment,  and  its 
kiii|i;  radnded  on  that  day,  as  entered  in  the  book,  which  appears 
to  be  rather  an  evasion  of  the  facts.     I  think,  therefore,  that  there 
hi  been  an  excess  of  jurisdiction,  and  that  the  rule  for  a  pro- 
ttition  should  be  made  absolute.       Rule  absolute^  without  costs. 


EXCHEQUER  OF  PLEAS. 

Easter  Term,  1848. 
Robinson  v.  Lenaghan. 

Jurisdictian — Process — Proof  of  service  of  summons. 

was  issued  in  the  County  Court  against  the  defendant,  and 
at  a  place  where  defendant  was  not  knoton;  proof  of  the  service 
accepted  by  the  judge,  and  in  defendants  absence  the  plaintiff  was 
keard  and  obtained  judgment,  and  thereupon  execution  issued  The 
fott  intimation  defendant  had  of  any  such  action  being  brought  was 
At  appearance  of  the  bailiff  to  levy.  The  defendant  applied  to  the 
judge  cf  the  Court  from  which  execution  had  issued  for  a  new  trial, 
which  the  judge  consented  to  grant  upon  terms  that  defendant  should 
undertake  to  appear  and  defend  the  action  on  its  merits,  and  to  bring 
m  aeikm  against  the  officer.  This  the  defendant  refused,  but  applied 
it  the  Sfwtrior  Court  for  a  prohibition. 

BU,  thai  Ae  County  Court  has  jurisdiction  wherever  due  proof  is  given 
^the  service  t^  the  summons:  theU  the  question  of  what  is  due  proof 
isegehmvefy  in  the  discretion  of  the  judge,  from  which  there  is  no 
^peai  to  this  Court,  and  that,  therefore,  not  being  a  question  of 
ktrisdietkni,  it  cannot  be  entertained,  nor  can  a  prohibition  be  allowed. 

WheAer  prohibition  would  lie  after  execution,  qucerel 

BROWN  showed  cause  against  a  rule  which  had  been  obtained    Eobinsox 
fcy  WiUes,  calling  on  the  judge  of  one  of  the  County  Courts    LENroHAN. 
for  MidJlesex,  and  Robinson,  the  plaintiff  in  the  County  Court, 
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to  show  cause  why  a  writ  of  prohibition  should  not  issue  to  prohibit 
the  said  Court  from  further  proceeding  in  the  cause,  and  wl^ 
£6.  IO5.  lid!,  paid  under  protest  to  the  high  buliff  should  not  be 
returned. 

It  appeared  that  the  defendant^  on  returning  to  his  lodgings 
one  evening,  found  a  person  in  possession  of  his  goods  luider  an 
execution  from  the  County  Court;  the  defendant  immediately 
went  to  the  County  Court,  and,  after  waiting  until  midnight,  wi8 
told  that  the  judge  could  not  assist  him,  but  if  he  could  show  in 
what  way  the  judge  could  interfere  he  might  go  the  next  day. 
He  accordingly  attended  the  following  day  and  moved  to  set  aside 
the  proceedings.  It  appeared  that  Lcnaghan,  the  defendant,  lived 
at  Highbury  Villas,  but  the  summons  from  the  County  Court 
was  left  at  a  place  called  Paull's  Villa,  at  which  place  Lenaghan 
had  never  resided;  and  when  the  officer  left  the  summons  a  person 
in  the  house  told  him  that  Mr.  Lenaghan  did  not  reside  there, 
and  was  not  known  there.  Lenaghan  himself  distinctly  stated 
that  he  had  no  knowledge  whatever  of  the  proceedings  until  the 
execution  was  put  into  his  house.  Upon  this  state  of  facts  tbe 
judge  of  the  County  Court  made  the  following  order: — **It  ii 
ordered,  that  on  the  defendant  undertaking  to  appear  and  defend 
this  case  on  the  merits,  and  also  undertaking  to  bring  no  action 
against  the  plaintiff,  or  any  officer  of  the  Court,  the  judgment  bi 
set  aside,  and  in  default  of  giving  such  undertaking  on  Saturdaj 
next,  it  is  ordered  that  the  said  judgment  and  execution  be  coD' 
firmed." 

WtlleSy  on  the  last  day  of  Hilary  Term,  having  obtained  a  ml 
for  a  prohibition. 

Brown  now  showed  cause. — This  rule  was  obtained  on  th 
authority  of  a  ease,  Ferguson  v.  Mahon  (11  Ad.  &  Ell.  179) 
which  was  an  action  of  debt  on  a  judgment,  and  the  plea  wa 
that  the  defendant  had  no  notice  whatever  of  the  proceedii^ 
against  him ;  but  that  ca:«c  is  no  authority  on  an  application  ro 
a  prohibition ;  it  merely  decides  that  the  Court  will  not  allow  ai 
action  to  be  brought  upon  the  judmient  under  such  circumstances 
On  reference  to  the  statute  which  constitutes  the  County  Court 
it  will  appear  that  this  is  not  the  proper  mode  of  taking  advantag 
of  the  objection  there  might  be  to  these  proceedings ;  the  Com 
had  clearly  jurisdiction  over  the  case.  The  80th  section  say 
that  if  the  defendant  shall  not  appear,  or  sufficiently  excuse  n: 
absence,  the  judge,  upon  due  proof  of  servncc  of  the  summon 
may  proceed  to  the  hearing  or  trial  of  the  cause  on  the  part  i 
the  plaintiff  only,  and  the  judgment  thereupon  shall  be  as  vali 
as  if  both  parties  liad  attended,  provided  always  that  the  judge  i 
any  such  case  may  set  aside  any  judgment  so  given  in  the  abseiu 
of  the  defendant,  and  the  execution  thereupon,  and  may  grant 
new  trial  of  the  case  upon  such  terms  as  he  may  think  fiL  T3 
application  is  too  late,  there  is  nothing  to  be  prohibited.  Executic 
having  issued  there  is  nothing  to  be  done.  One  of  the  latest  cast 
on  this  subject  is  the  case  of  The  Dean  of  York  (2  Q.  B.  1);  ai 


COUNTY  COURTS  CASES.  99 

from  that  case  it  appears  that,  when  there  is  any  thing  remaining     Robinson 
to  be  done,  a  prohibition  may  issue.     That  was  an  application  for   Lenaoban. 
a  prohibition  to  restrain  the  Archbishop  from  proceeding  in  certain      f^~T>. 
durges  of  felony  against  the  Dean  of  York,  and  the  Court  said,  Easter  il 


0nn« 


Iliere  is  one  (objection)  not  unfit  to  be  disposed  of.  The  sentence  1848. 
bdne  final  and  executed,  it  was  argued  that  nothing  now  remained  prohibition 
which  this  Court  could  prohibit  from  being  done,  and  not  even  jnl\  not  iwue 
a  continuing  Court  to  which  our  writ  could  be  addressed.  These  g^^S^S^ 
aigomentSy  for  obvious  reasons,  require  to  be  narrowly,  watched,  summoiiB. 
(at  they  would  give  effect  to  unlawful  proceedings  merely  because 
thej  were  brought  to  a  conclusion.  But  to  the  present  case  they 
ire  immplicable,  for  on  looking  at  the  sentence  we  find  that  it 
admonishes  the  Dean  not  to  exercise  the  functions  of  Dean  on  pain 
of  the  greater  excommunication;  the  Court  was  adjourned  only 
wlien  tnis  motion  was  made.  The  infliction  of  that  pain  would  be 
die  mode  of  enforcing  the  sentence,  and  this  we  may  prohibit, 
aod  we  find  in  some  of  the  entries  that  this  Court  has  enjoined 
rerocation  of  the  sentence.  The  Dean  could  not  apply  before 
Kntence,  for  the  sentence  of  deprivation  is  the  onlv  thing  done 
vhidi  is  beyond  the  jurisdiction  of  the  Archbishop.  There  the 
laitence  was  continuing;  there  was  something  to  be  done,  and 
dierefore  a  prohibition  might  issue,  there  being  something  to 
piolubit.  Most  of  the  cases  on  this  subject  relate  to  prohibitions 
in  the  Ecclesiastical  Courts,  and  it  will  be  found  that  it  has  been 
gnmted  after  sentence;  and  in  nearly  all  of  the  cases,  as  in  that 
of  The  Dean  of  York,  the  execution  has  been  continuing,  but  here 
tkejQ^ment  has  been  executed,  and  there  is  nothing  more  to  be 
done.  The  matter  was  much  discussed  in  the  case  of  a  court- 
nartitl.  Re  roe  (5  B.  &  Ad.  681),  in  which  the  Court  held  that 
a  prohibition  will  not  issue  to  a  court-martial  after  its  sentence 
ias  been  ratified  by  the  Crown  and  carried  into  execution. 
Lori  Denman  s^d,  —  "We  could  not  understand  why,  or  to 
vbat  end,  a  prohibition  should  be  granted,  nor  to  whom  it  could 
l«  directed,  nor  what  it  could  prohibit ;  for  not  only  had  the 
sentence  been  carried  into  complete  execution,  but  the  court- 
martial  itself,  having  performed  all  its  functions,  had  ceased  to 
odat  *  •  •  We  therefore  desired  to  be  furnished  with  some  au- 
diority,  if  any  could  be  found,  for  granting  a  prohibition  after  com- 
plete execution  of  the  sentence  imposed  by  the  Inferior  Court,  and 
ttreral  cases  were  at  a  subsequent  day  laid  before  us,  none  of 
vhich,  however,  on  examination,  appear  to  us  to  establish  the 
fvopoeition,  while  others  are  examples  of  acting  on  the  contrary 
fatrine.  In  HaU  v.  Norwood  (1  bid.  166),  the  Court  held  that 
amotion  for  a  prohibition  came  too  late  after  judgment  and 
oeeation  in  the  Court  below,  because  there  is  no  person  who 
«an  be  prohibited.  And  a  similar  view  is  taken  in  Darby  v. 
Gwaw  ^1  T.  R.  552)."  On  referring  to  the  statute  it  is  evident 
4at  this  is  not  the  way  to  take  advantage  of  the  proceedings. 
He  County  Court  had  undoubted  jurisdiction  over  the  case,  and 
*tt  objection  is  raised  to  something  that  takes  place  in  the  course 
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of  the  case.  Now,  on  that  ground  no  prohibition  will  lie^  mila 
there  is  somethii^  improper  in  the  Court  below,  and  hearaJ 
cannot  be  contended  that  there  was  anything  improper  vaaA 
the  application  was  made  to  set  aside  the  judgment  simI  exeoutiai 
The  judge  was  bound  by  the  Act  to  do  all  that  he  did*  By  tk 
80th  section  of  the  9  &  10  Vict.  c.  95,  if  the  defendant  does  no 
appear,  upon  proof  of  service  of  the  summons,  the  jndge  is  t 
proceed  to  the  hearing,  and  give  judgment.  For  the  purpote 
of  the  argument,  we  may  assume  that  the  bailiff  made  a  falae  oad 
as  to  the  service ;  neverdieless,  by  this  section  the  judge  is  bom 
to  ^ve  judgment  and  in  doing  so  in  this  case  has  <»i^  oomipliei 
wiui  the  requisitions  of  the  statute.  (He  was  then  stopped  by  Ai 
Court) 

WilleMy  contriL — In  this  case  the  defendant  had  no  notice  of  Ai 
proceedings,  and  had  no  opportunity  to  appear  in  pn>pj^  time»  wm 
the  whole  matter  should  be  treated  as  a  nullity.  The  Infeiiai 
Court  is  in  some  respects  in  the  same  situation  as  the  Snpeiia 
Courts  as  to  what  may  be  done  under  such  circumstances.  Th 
proceedings  should  be  considered  as  a  nullity,  the  defendant  hairi^ 
had  no  notice  whatever  of  the  matter  until  the  execution  was  pel 
into  his  house.  Suppose  there  had  been  a  refusal  to  hear  l3k 
defendant,  would  not  the  Court  above  interfere  to  give  relief?  Hi 
cited  the  case  In  the  matter  of  the  Dean  of  York  (2  Q.  K  1) 
[Platt,  B. — ^Does  it  appear  by  your  affidavits  that  the  d^endMl 
has  not  had  the  money  oack  ?]  It  does  not.  The  80th  secdon  4 
the  Act  applies  to  this  case,  which  enacts,  '^  that  if  on  the  dqf 
so  named  m  the  summons,  or  at  any  continuation  or  adjoummart 
of  the  Court  or  cause  in  which  the  summons  was  issued,  the  defies 
dant  shall  not  appear,  or  sufficiently  excuse  his  absence,  or  dill 
neglect  to  answer  when  called  in  Court,  the  judge,  upon  due  proof 
of  service  of  the  sunmions,  may  proceed  to  Ithe  hearing  or  tnal  tf 
the  cause  on  the  part  of  the  plaintiff  only,  and  the  judgment  thei^ 
upon  shall  be  as  valid  as  if  both  parties  had  attended :  providal 
always,  that  the  judge  in  any  such  case,  at  the  same  or  any  sube^ 
quent  Court,  may  set  aside  any  judgment  so  given  in  the  abseiM 
of  the  defendant,  and  the  execution  thereupon,  and  may  gnmta 
new  trial  of  the  cause,  upon  such  terms,  if  any,  as  to  payment  of 
costs,  giving  security  for  debt  or  costs,  or  such  other  terms  as  kfl 
may  think  fit,  on  sufficient  cause  shown  to  him  for  that  purpose.* 
The  defendant  was  not  there,  and  it  should  be  considered  as  if  kfl 
had  not  been  there,  in  which  case  the  prohibition  should  eo  to  pre* 
vent  the  money  being  paid  over  by  t3ie  officer.  It  had  oeen  sol 
that  a  prohibition  could  not  go  after  execution,  as  there  was  notlinm 
to  pronibit ;  but  that  was  not  so.  He  then  referred,  as  an  authorilj 
to  that  effect,  to  Fitzherbert's  Natura  Brevium,  46,  which  sayii 
^'  after  judgment  given  and  execution  awarded  in  the  countiy  €i 
other  Court  Baron,  which  hath  not  power  to  hold  plea  of  debt  d 
the  sum  of  40«.,  &c.,  or  of  damages  in  trespass  amounting  to  sod 
sum  or  more,  the  party  defendant  shall  have  a  writ  of  prc^bitioi 
unto  the  bailiff,  or  unto  the  sheriff  or  officers  of  the  Court,  that  the) 
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ezecation,  and  if  they  have  distndned  the  party,  to  make    Bobih sobt 
tion  that  then  they  release  the  distress,  and  that  they  revoke  jjoi^uAik 
ej  have  done  thereon.**    And  Lord  Coke  (2  Inst.  601,  602,)        -— 
ihe  resolutions  of  all  the  judges  to  the  Privy  Council  in  3  Ea^rTerw^ 
in  answer  to  articles  of  abuses  exhibited  by  the  deigy,  one       18^* 
h  was  that  prdiibitions  were  granted  at  the  suit  of  the  prohiMtimi 
nt  in  the  Ecdemastical  Court  after  his  answer,  and  after  wiiiaotjirae 
pitions  and  proofs  on  both  sides,  ^^  yea,  after  sentence,  yea,  MrWoeof'' 
TO  or  three  sentences  given,  and  after  execution  of  the  said  snsmunu. 
e  or  sentences ;"  the  answer  (of  the  judges)  is,  ^^  prohibitions 
are  to  be  granted  at  any  time  to  restrain  a  Court  to  inter*- 
with  or  execute  anything  which  by  law  they^  ought  not  to 
3a  o^  and  they  are  much  mistaken  that  maintain  the  con- 

Fiurther  they  say  ^'  the  Bang's  Courts  that  may  award 
dons,  being  informed  either  by  the  parties  themselves,  or 

stranger,  that  any  Court,  temporal  or  ecclesiastical,  doth 
91  of  tmit  (whereof  they  have  not  jurisdiction),  may  lawfully 
:  the  same  as  well  after  judgment  as  before."  In  Buggin  v. 
(4  Burr.  2037\  Lord  Mansfield  says,  *^  If  it  appears  upon 
I  of  the  proceeoings  that  the  Court  below  had  no  jurisdic- 
prohibition  may  be  issued  at  any  time,  either  before  or  after 
e ;  because  all  is  a  nullity ;  it  is  coram  rum  judice.  But 
it  does  not  appear  upon  the  face  of  the  proceedings,  if  the 
nt  below  will  tie  by  and  suffer  that  Court  to  go  on  under 
rent  jurisdiction  ^as  upon  a  contract  made  at  sea),  it  would 
sasonable  that  this  party  who,  when  defendant  below  has 
in  by  and  concealed  firom  the  Court  below  a  collateral 
should  come  hither  after  a  sentence  against  him  there,  and 
that  coUateral  matter  as  a  cause  of  prohibition,  and  obtain 
Ktion  upon  it,  after  all  this  acquiescence  in  the  jurisdiction 
Jourt  below."  In  Roberts  v.  Humby  (3  Mees.  &  WeL  127), 
n,  B.,  says,  ^^  I  think  a  writ  of  prohibition  may  be  granted 
ter  execution.  All  the  cases  where  it  has  been  held  other- 
iU  be  found  to  have  turned  on  the  acquiescence  of  the 

[Parke,  B. — The  question  here  is  not  if  this  motion  is 
,  but  whedier  the  County  Court  had  not  jurisdiction  to  do 
did.  Unless  you  can  remove  the  80th  section  firom  the 
we  cannot  interfere.]  The  object  of  that  section  is  to 
the  necessity  for  defendant's  appearance  in  order  to  judg- 
ot  to  deprive  him  of  a  right  to  notice  of  the  proceedings, 
latest  injustice  might  be  thus  practised,  and  there  would  be 
ess.  [Parke,  B. — On  the  other  hand,  there  would  be 
iconvenience  if  we  were  to  determine  here  the  validity  of 
arvice  of  process  in  the  County  Courts.] 
«OCK,  C.  B. — I  am  of  opinion  this  rule  snould  be  discharged. 
;  at  the  clauses  of  the  Act,  and  particularly  at  the  80th 
which  directs  what  proceedings  shall  be  adopted  if  the 
nt  does  not  appear,  it  is  clear  ^e  County  Court  has  juris- 
aver  the  matter,  and  the  judge,  upon  due  proof  of  service 
ammons,  may  proceed  to  the  hearing  of  the  cause  on  the 
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part  of  the  plaintiff  only,  and  the  judgment  shall  be  as  valic 
Doth  parties  had  attended.  The  term  due  must  be  that  wl 
sufficient  to  satisfy  the  mind  of  the  judge5  and  if  he  is  aal 
that  is  enougL  He  has  the  power  to  give  relief,  as  that  sed 
the  Act  enables  him,  and  he  was  willing  to  do  so,  but  the  < 
dant,  it  seems,  declined  to  accept  it. 

Parke,  B. — I  am  of  the  same  opinion.  The  effect  of  the 
section  is  in  fact  to  place  the  judgment  of  the  Ck)urt  of  is 
jurisdiction  on  the  same  footing  as  the  judgment  of  the  Sn 
Court  It  would  be  very  inconvenient  if  every  judgment  oou 
questioned  here. 

BoLFE,  B. — ^I  am  of  the  same  opinion.  The  reading  c 
80th  section  is,  that  if  the  judge  of  the  Inferior  Court  is  sal 
as  to  the  due  service  of  the  summons,  he  may  proceed ;  bu' 
fFUks  reads  it  "  on  service  of  the  summons,  and  due  proof 
thereofc" 

Platt,  B. — ^I  think  we  should  not  interfere.  It  is  pecu 
within  the  jurisdiction  of  the  judge  of  the  County  Court ;  in 
upon  the  proceedings  there  does  not  appear  that  there  is  any 
to  prohibit ;  the  money  may  have  found  its  way  back  int 
party's  own  pocket 

Suk  discharg 
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Privilege — Attorney —  Costs. 

An  attorney  is  still  privileged  to  sue  in  a  Superior  Court  for  debit 
demands  within  the  jurisdiction  of  the  County  Court^  notwithsuu 
the  provisions  of  the  67th  and  I29th  section  of  the  County  Court 
{confirming  the  decision  of  the  Court  of  Queen^s  Bench  in  the  a 
Lewis  r.  Hance,  antCy  p.  75.) 

A  rule  to  deprive  an  attorney  plaintiff  of  costs  who  has  sued  t 
Superior  Court  upon  a  cause  of  action  within  the  jurisdiction  i 
County  Court  tdll  be  discharged  with  costs, 

G  POLLOCK  showed  cause  against  a  rule  for  leave  to  < 
•  a  suggestion  to  deprive  the  plaintiff  of  costs.  The  a 
was  brought  to  recover  the  amount  of  a  bill  of  exchange, 
plaintiff  is  an  attorney,  and  the  amount  of  the  bill  is  less  than 
The  question  arises,  whether  a  plaintiff  attorney  is  compellc 
sue  in  the  County  Courts,  or  whether  he  can  exercise  the  priv 


»iy  aeciaea  mat  an  attorney  may  sue  in  tbe  Superior 
r  a  debt  recoverable  in  the  Couni^  Court,  notvrith- 
he  67th  and  129th  eectione  of  the  County  Courts  Act. 
th  section,  all  pleaa  of  personal  actions  for  not  more  than 
le  holden  in  the  County  Court,  without  suit,  and  by  the 
ion,  if  any  action  be  brought  in  the  Superior  Court,  for 
lunt  miffht  have  been  entered  in  a  County  Court,  and  a 
found  for  the  plaintiff  for  leas  than  20L  on  contract^  or 
:,  the  plMntiff  is  to  be  deprived  of  his  costs.  If  this 
ine  were  relied  upon,  there  could  be  no  doubt  that  the 
>f  attorneys  is  not  taken  away;  but  it  is  contended  that, 
th  section,  which  enacts  "that  no  privilege,  except  as 
r  excepted,  shall  be  allowed  to  any  person  to  exempt  lum 
jurisdiction  of  any  Court  holden  under  tins  Act^  &oin 
of  the  Act  they  are  exempt  from  the  jurisdiction.  Now 
t  be  s^d  that  a  plaintiff  la  vntkin  the  jurisdiction?  All 
ire  exempt  &om  the  jmisdiotion  of  every  Court ;  tb^  are 
persons,  and  do  not  bring  themselves  within  any  junsdic- 
)  they  please.  Lord  Denman,  in  his  judgment  m  Leiou  v. 
VB  tlut  the  words  in  the  129th  section  are  not  stronger 
e  30  &  40  Geo.  3,  c.  104,  s.  12,  where  it  is  provided  that 
iction  be  commenced  in  any  Court  other  than  the  Court 
ste,  for  any  debt  recoverable  in  the  Court  of  Bequests, 
iff  shall  not  be  entitled  to  any  coste ;"  and  by  a  decision 
A  Act,  in  Board  v,  Parker  (7  East,  47),  a  plaintiff's 
Iocs  not  lose  his  right  to  sue  in  the  Superior  Courts, 
ords  are  used  in  the  10  Geo.  3,  c  29 ;  and  in  the  Middle- 
ty  Court  Act,  23  Geo.  2,  c  33,  under  which  it  has  been 
attorneys  pluntiffs  are  not  included.  There  are  many 
9  upon  the  point.  (^Hustey  v.  Jordan,  cited  in  the  note 
ire  V.  LUnfd,   Doug.  381 ;  Johnton  y.  Bray,  2  Brod.  & 

i,  cootrL — The  intention  of  this  Act  was  to  take  away 
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^    joNw  Pollock,  C.  B. — The  strength  of  the  ai^uinent  on  the  other 

Brown,      s^^e  is  this :  there  has  been  a  current  of  authorities^  going  a  long 

-— -,       way  back,  in  which  the  Courts  have  decided  that  the  priyil^re  d 

^..^L,  sn^Uoraej  is  not  taken  away  unless  by  the  express Vprf?rf  . 

1848.        statute.    I  must  say  that  I  do  not  think  it  is  an  inconvenient  modi 

Prinl^ofan  ^^  coming  to  a  decision  to  presume  that  the  LegisUture  wen 

ationM^toRie  aware  of  the  state  of  the  law  at  the  time  this  Act  was  paased 

u^SiqMrior  jJq^^  if  the  state  of  the  law  was,  that  by  the  use  of  certun  woidi 

in  an  Act  of  Parliament  the  privileges  of  attorneys  were  not  takm 

away,  why  should  we  now  proceed  to  overrule  ill  the  cases  thai 

have  been  decided  upon  this  point,  and  suppose  that  the 

latnre  intended  that  the  words  used  in  this  Act  should  have 

efl^t  than  the  words  used  in  former  Acts — words  that  have  beet 

used  in  Westminster  Hall,  and  to  which  have  been  attribotad  i 

specific  meaning.    We  are  all  of  opinion  that  the  rule  must  be 

discharged. 

€r.  PoUocJl — I  presume  the  rule  will  be  discharged  witii  C08l& 
Pollock,  C.  B. — There  is  an  old  rule  of  Court  that  wheneni 
a  rule  is  applied  for  with  costs,  and  is  dischai^ed,  it  must  be  im» 
charged  wiui  costs,  besides  which,  the  question  here  is  raised  vagm 
the  construction  of  a  new  Act  of  Parliament,  in  the  lannage  4i 
many  old  Acts,  which  have  already  received  a  construction ;  iki 
parties  have  acted  according  to  the  current  of  authoritiefl^  mI 
should  not  be  put  to  unnecessary  costs,  and  if  by  this  applicatJM 
such  costs  have  been  incurred,  the  party  creating  such  costs  oii|^ 
to  pay  them. 

RoLFE,  B. — I  think  this  is  a  much  more  reasonable  ground  tbtf 
that  of  discharging  a  rule  with  costs,  because  costs  have  been  askii 
for. 

Rule  discharged  with  cads. 


Emdeiu» — Rt^evin — N%d  tUl  rteord. 
'araiitm  on  a  replevin  bond  tet  JbrtA  ihal  A.  H.  UvUd  hii  plaifU 
laiarfy  Ctmri  held  under  9  4-  10  Vkt.  c.  95,  againtt  the  prtteiU 
iff",  md  a  judgment  by  that  Court  that  A.  B.  shauid  take  nothing 
writ,  prout  patet,  ^.  Plea,  nut  tiel  record  and  ittue  therttm. 
mie  o/*  the  proceedingt  of  the  County  Court  wtu  produced,  ttaiing 
le  eaute  had  been  "  itruck  out  for  want  of  juriidiction,  on  the 
i  of  a  eti^ntted  title  having  been  twom  to." 
it  at  thit  entry  did  not  support  the  averment  tn  the  dedaration, 
fatdant  wai  entided  to  judgment. 

9  prayed  for  jadgment  for  the  pluntiff  upon  an  issue  rused  I^bt 
MO  a  plea  oF  nul  tiel  record.  This  was  an  action  by  the  stakhoti. 
I  of  a  replevin  bond,  who  had  been  the  defendant  in  an 
f  KpIeviD  in  the  County  Court  of  the  Wbitechapel  district, 
kod  under  9  &  10  Vu;t  c  95,  agunst  one  of  the  sureties  to 
d.  The  bond  was  with  the  usual  condition  to  prosecute 
t  wiUi  effect,  and  the  declaration  set  forth  a  pliunt 
County  Court,  and  averred  that  such  proceedings  were 
m  had,  that  afterwards  and  before  the  commencement 
nut  it  was  by  the  Baid  Court  con^dered  and  adjudged  that 
otiff  in  the  sud  plaint  should  take  nothingbyhiswritijn'ouf 
c.  A  certified  copy  of  the  entry  of  the  plaint  and  proceed- 
,ween  Abraham  Hart,  the  pliuntiff  in  the  replevin  suit  in 
inty  Court,  and  the  present  plaintiff,  the  defendant  in  that 
the  book  of  the  Court,  had  been  brought  up  by  certiorari, 
a  described  in  the  copy  as  "  Extracts  from  minutes  of  the 
ii^  at  the  Court  so  held  on  Tuesday  the  26th  day  of 
',  1847."  Then  followed  the  names  of  the  phuntiff  and 
nt,  and  a  memorandum  that  one  appeared  by  counsel 
other  by  attorney,  and  then  this  minute,  "  Struck  out  for 
jarisdiction,  on  uie  ground  of  a  disputed  title  having  been 


106 


COUNTY  COURTS  CASES. 


Tubby 

r. 

Stanhopb. 


adjudicate  upon  it     [Wilde,  C.  J. — I  cannot  construe  the  words 
"  struck  out"  as  a  judgment.     The  cause  was  not  ended  by  that 

ECresswell,  J. — Your  argument  is  that  the  judge's  statement  thai 
e  has  no  power  to  decide  is  a  decision.] 
J.  Brown  was  not  called  upon. 

Wilde,  C.  J. — The  cause  was  not  put  an  end  to  by  strikiiig  it 
out  of  the  paper.  The  allegation  that  there  is  such  a  reoord  u 
that  mentioned  in  the  declaration  is  not  supported. 

Cresswell,  J. — You  have  got  to  make  out  that  there  wis  % 
judgment :  you  only  show  that  the  cause  was  struck  out.  Tlia 
argument  is,  that  the  judge  must  be  taken  to  have  decided,  becaofle 
he  says  he  has  no  power  to  decide. 

By  the  Court,  Judgment  for  the  defendant 


4i 
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(Before  Mr.  Justice  Coleridge.) 


ZoHRAB  V.  Smith. 


ZOHIULB 

V. 

Smith. 


Jurisdiction — Service  of  Summons — Discretion  of  Judge. 

Tlie  judge  of  the  County  Court  has  an  ahsohite  discretion^  from  wkiA 
there  is  no  appeal^  upon  all  questions  of  law  and  fact  within  his  J9ffih 
diction,  A  question  as  to  proof  of  service  of  a  summons  under  the  IMl , 
rule  of  practice  is,  therefore,  entirely  for  the  discretion  of  the  judftt 
and  the  Court  above  tcill  not  interfere  where  he  appears  to  have  eaoth 
cisedsuch  a  discretion,  evefi  althotigh  in  fact  ttie  summons  had  ntd  leB 
duly  served,  •  i 

Semble,  that  the  jurisdiction  of  the  County  Court  proceeds  from  tliecaiuift 
of  action,  and  if  that  be  within  the  jurisdiction,  the  subsequent proceeir 
ings  cannot  be  revised  by  this  Court, 

THIS  was  a  rule  calling  upon  the  judge  of  the  County  Court  of 
Bloomsbury  and  the  plaintiff*  to  show  cause  why  a  writ  of 
prohibition  should  not  issue  to  prohibit  the  said  Court  from  fiirtheir 
proceeding  in  this  plaint,  and  from  carrying  into  execution  or 
otherwise  giving  effect  to  the  said  judgment  of  the  Court,  and  why 
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Doort  should  not  be  prohibited  from  paying  the  sum  of     Zobkab 
/.,  paid  into  Court  under  the  said  judgment,  to  any  other      guJ^H, 
lan  the  said  defendant.     It  appeared  that  this  was  an        — ' 
nmenced  in  the  County  Court  of  Bloomsbury  to  fecover  »^^  yj^ 
J  of  some  fixtures.     The  summons  was  not  personally        isiS. 
ut  was    left    at   the  defendant's  dwelling-house  ^*l*T«riJj^  .. 
at,   the  day  of  its  return  being  the  23m  of  Decem-  to  service  of 

Before  that  day  the  defendant  applied  to  a  judge  »""™*°*- 
lers  for  leave  to  remove  the  plaint  into  this  Court, 
9  granted,  but  no  certiorari  was  then  issued,  or  before 
I  of  the  summons,  on  which  day,  the  defendant  not  ap- 
but  the  plaintiff  being  prepared  to  try  his  cause,  and 
having  been  given  to  the  judge  that  the  summons  wieis 

defendant's  residence  on  the  11th  of  December,  and  the 
ng  satisfied  that  the  11th  rule  had  been  complied  with, 

was  heard  and  judgment  given  for  the  plaintiff.  Subse- 
on  the  14th  of  January,  the  defendant  applied  for  a 
»  on  the  ground  that  the  sununons  had  not  come  to  his 
e  until  the  14th  of  December  (not  being  ten  clear  days 
return,  as  provided  by  the  llth  rule),  and  in  support  of 
)roduced   his  servant  and  daughter,  who  spoke  to  the 

not  having  been  left  at  the  liouse  until  the  14th  of 
*.  In  answer  to  this  the  bailiff  was  examined,  who  swore 
ing  it  on  the  llth  of  December  at  the  house.  The  judge, 
idering  the  evidence,  said  that,  according  to  the  defendant's 

he  was  of  opinion  that  the  summons  had  been  served 
th  of  December,  though  it  did  not  come  to  the  defendant's 
c  until  the  14th,  but  he  thought  the  defendant  had  waived 
larity   by   his  application    to  a  judge  at  chambers,  but 

himself  ready  to  grant  a  new  trial  upon  the  merits  on 
lich  not  being  acceded  to  he  dismissed  the  application 
I.  The  amount  of  the  judgment  was  afterwards  paid  into 
d  since  then  the  certiorari  has  been  issued,  pursuant  to 
of  Mr.  Justice  Erie.  The  present  rule  was  obtained  on 
d  that  as  there  was  no  evidence  of  the  summons  having 
the  knowledge  of  the  defendant  ten  clear  days  before  the 
y  (pursuant  to  the  llth  rule  made  under  the  9  &  10  Vict. 
8),  the  judge  had  no  jurisdiction  to  try  the  cause.  The 
uestion  provides  "  that  in  all  cases  where  a  summons  to 
a  plaint  shall  not  have  been  served  personally,  and  the 

shall  not  appear  at  the  rctum-<lay,  it  must  be  proved  to 
iction  of  the  judge  that  the  service'  of  such  summons  has 
be  knowledge  of  the  defendant  ten  clear  days  before  the 
UHlav." 

fy  Q'  C.  and  Hawkins,  showed  cause  and  contended  that  if 
d  of  December  it  was  proved  to  the  satisfaction  of  the  judge 
ervice  of  the  summons  had  come  to  the  knowledge  of  the 
,  as  provided  by  the  llth  rule,  it  was  sufficient  to  give 
[iction  to  hear  and  detennine  the  cause,  which  it  appeared 
facts  had  been  the  case;  and  that  it  wa& immaterial  that. 
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ZoHRAB      on  the  motion  for  the  new  trial,  his  opinion  upon  the  sabject 
Smith       ^^^  been  altered;  and  that  this  Court  will  not  interfere  u{i 
—        point  of  practice,  when  the  question  has  been  pn^>erly  befox 
eJ^  rJrw    Court  below,  and  adjudicated  upon*  (a) 

1848.     '       Wilmy  contr^  contended  that  it  sufficiently  appeared  thai 

Juriad^ction  u  summons,  in  fact,  never  came  to  the  knowledge  of  the  defei 

to  senrioe  of      until  the  14th  of  December,  being  within  the  ten  days  providi 

sammoDs.        |jy  ^j^^  i\^  Txii!^  of  which  the  judge  was  convinced  on  the  i 

ment  for  the  new  trial ;  and  that  being  so,  he  had  no  juiiadi 

to  try  the  cause. 

Coleridge,  J. — There  are  some  points  in  this  case  whi 
they  had  been  material  to  the  dedsion  of  it,  I  should  have  1 
time  to  have  considered ;  but  I  think  I  can  well  dispose  oi 
case  upon  a  very  plain  and  intelligible  ground.  A  writ  of  pn 
tion  never  issues  merely  because  a  step  taken  in  a  Court  beiov 
have  been  unwise  or  unjust,  nor  because  we  may  think  a  de< 
unsatisfactory,  but  only  because  we  find  thiat  the  Court 
exceeded,  or  is  about  to  exceed,  its  jurisdiction.  Now,  u 
present  case,  the  Inferior  Court  has  acted  upon  two  occasions, 
on  the  23rd  of  December,  and  again  on  the  14th  of  January 
on  the  first  of  those  occasions  it  is  said  that  it  acted  without  . 
diction.  Let  me  concede,  for  the  sake  of  argument,  that  o 
first  of  those  occasions  the  due  service  of  the  summons  is  a  cone 
precedent  to  the  Court  entering  upon  the  case,  and  this  is  st 
the  case  most  strongly  for  the  defendant;  the  rule  directs  that 
cases  where  a  summons  to  appear  shall  not  have  been  served  pe 
ally  and  the  defendant  shall  not  appear  on  the  return,  it  mui 
proved  to  the  satisfisictionof  the  judge  that  the  service  of  such  sum 
has  come  to  the  knowledge  of  the  defendant  ten  clear  days  befor 
said  return-day.  There  is  certainly  no  direct  evidence  of  wha 
form  of  proof  was  before  the  judge  upon  the  23rd  of  Decei 
but  it  IS  sworn  that  it  was  to  me  satisfaction  of  the  judge ; 
whatever  the  proof  may  have  been,  whether  it  was  to  his  sat 
tion  or  not,  was  for  him  to  determine,  and  although  I  may  saj 
if  I  had  been  in  his  situation  and  had  heard  the  proof  or  see 
affidavit  I  may  not  have  been  satisfied,  it  was  a  matter  eni 
within  his  discretion,  with  which  I  cannot  interfere.  But  wl 
argue  as  though  it  were  necessary  to  originate  jurisdiction 
this  proof  should  be  given,  I  by  no  means  wish  it  to  be  under 
that  such  is  my  own  opinion,  for  I  should  say  that  it  is  entire! 
other  way,  and  that  if  the  cause  is  within  uie  jurisdiction  oi 
Court,  this  is  merely  a  rule  to  direct  the  judge  in  the  exerc 
that  jurisdiction.  It  may  be  compared  to  a  notice  of  triaL  ] 
notice  of  trial  had  been  given  in  an  action  in  one  of  the  Su{ 
Courts,  it  would  certainly  be  a  ground  for  a  new  trial,  but 
notice  would  not  be  necessary  to  give  jurisdiction  to  try. 
much,  therefore,  as  to  what  took  place  on  the  23rd  of  Decei 

(a)  other  points  wen  discoseed,  but  they  become  immaterial,  u  the  judgment 
upon  the  foregoing  aloie. 
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88  to  the  proceedings  on  the  14th  of  January.    The  defendant     Zowkab 
nen  before  the  Court,  and  what  then  took  place  is  very  strong      sxxtk. 
It  the  argument  of  Mr.  WiUes;  for  the  judge  then  said,  ^^I        — 
ow  satisfied  that  the  summons  was  served  on  the  11th  of  ^J^  y^nw. 
aber,  but  not  that  it  came  to  the  knowledge  of  the  defendant        iS4a 
>  the  14th;''  and  he  might  well  say  so  on  that  occasion,  and  jgriafi^on  m 
!e  bis  opinion  on  the  conflict  of  evidence,  that  if  all  those  &cts  to  aemoe  eC 
een  brought  before  him  on  the  23rd  of  December,  he  should  "omn^ons- 
late  dedded  as  he  did.      But  this  has  nothing  to  do  with  his 
on  vspom  the  23rd  of  December,  which  is  the  occasion  to  which 
OBt  look.     Upon  this  short  point  I  think  the  rule  must  be  dis- 
edL     There  may  be  a  hardship  upon  the  defendant  in  having 
Doey  locked  up  as  it  is,  and  something  ought  to  be  done;  but 
Bol  interfere  in  this  way. 

Rule  discharged  withoui  costs. 


COURT  OF  QUEEN'S  BENCH. 

Easter  Term,  1848. 
Hartley  v.  Attrst. 

■ 

Dividing  causes  of  Action^^ProhUniion, 

wadiff  had  brought  two  auctions  in  the  County  Court  against  the 
le  defendant^  one  of  tort  for  an  assault^  the  other  on  contract  for 
amount  of  a  surgeon^ s  bill  incurred  by  reason  of  the  assault 
that  these  were  distinct  causes  of  actiony  and  might  be  separately 
ifor  in  the  County  Court 

[IS  was  a  rule  calling  upon  the  plaintiff  in  two  plaints  in  a    Habtlzt 
County  Court  to  show  cause  why  a  prohibition  should  not     j^^yubst 
to  stay  further  proceedings,  upon  the  ground  that  the  cause 
fekm  had  been  improperly  divided,  for  the  purpose  of  bringing 
nits,  in  contravention  of  the  provisions  of  sect  63  of  the 
ty  Courts  Act     It  appeared  from  the  affidavits  that  one  of 
aints  was  in  torty  for  an  assault,  and  the  other  for  the  amount 
oigeon's  bill  incurred  by  reason  of  the  assault, 
U  and  Helps   now  showed  cause,  and  submitted  that  the 
i  of  action  were  distinct.     The   County  Courts  Act  and 


110  commr  courts  cases. 

Habtlbt     the  rules  of  practice  recognized  two  kinds  of  action,  and  two 

Atttbst.      one  on  contract,  the  other  for  tart.     The  jurisdiction  in  the» 

r-r        differenl^  the  fees  and  the  costs  differed;  although  a  conci] 

Etuter  Termy  jurisdiction  was  given  to  the  Superior  Courts,  wiuiout  subjc 

1848.        the  party  suing  there  to  the  loss  of  his  costs,  where  a  verdi 

BifidkigeaiiBes ^^^  ihoji  5L  was  obtained  in  tort,  he  was  not  protected  luile 

of  actum.         obtained  a  verdict  for  more  than  20L  in  contract.    The  juriad 

of  the  Court  and  the  rights  of  the  parties  thus  differing  in  th 

forms  of  action,  they  could  not  be  one  cause  of  action  withi 

meaning  of  the  63id  section,  so  as  to  prevent  the  plaintiff 

bringing  separate  actions. 

Pashky  in  support  of  the  rule  contended  that  inasmuch 
an  action  of  trespass  for  the  assault  in  the  Superior  Com 
plaintiff  might  have  recovered  damages  for  the  surgical  exp 
to  which  he  had  been  put,  he  was  not  entitled  to  separate  ihi 
the  County  Court,  for  that  in  fact  they  constituted  one  can 
action. 

Patteson,  J. — ^Do  you  mean  to  contend  that  if  there  bad 
a  positive  agreement  between  the  parties  that  this  bill  shoul 
paid,  such  a  contract  could  have  been  joined  with  the  tre< 
even  in  the  Superior  Court  ?  If  you  say  that  no  action  wou 
upon  the  agreement,  then  it  is  no  part  of  a  cause  of  action, 
the  other  hand,  you  say  that  such  an  action  would  lie,  it  is  si 
a  distinct  cause  of  action  from  the  assault.  But  the  Cc 
Courts  Act  expressly  distinguishes  actions  of  tort  and  on  coni 
and  I  doubt  if  in  any  case  they  could  be  joined. 

WiGHTMAN,  J. — I  granted  this  rule  in  the  Bail  Court  un 
mistake ;  I  understood  that  both  the  actions  were  in  tart 

Rule  discharge 
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Lloyd  v,  Jones. 

diction — Question  rf  title — Incorporeal  hereditaments, 

\rty  to  an  €u:tion  in  the  County  Courts  sets  up  an  assertion  of 
claims  exemption  therefore  from  the  jurisdictiony  under  the 
\  the  SHth  section  of  the  County  Courts  Acty  the  Court  is  not, 
re  assertion  of  such  claim,  forihwith  ousted  of  its  jurisdiction, 
idge  may  proceed  to  hear  and  determine  if  such  claim  of  title 
de  and  substantial,  and  if  of  opinion  that  it  is  not  so,  he  may 
udgment, 

>  an  action  of  trespass,  defendant  claimed  for  himself,  as  an 
I  of  the  toum  of  B.,  a  right  by  immemorial  custom  to  enter 
\ff*s  land  to  take  fish  : 

to  such  custom  of  profit  a  prendre  in  the  soil  of  another  can 
w,  and  that  the  jurisdiction  of  the  Court  could  not  be  ousted 
:e  of  a  custom  that  has  no  existence. 

hat  the  5Sth  section  would  not  extend  to  such  a  case  as  this, 
as  the  claim  in  question  is  not  to  a  hereditament,  corporeal 
*real,  and  therefore  it  would  not  be  one  of  the  exceptions  from 
'ction  of  the  County  Courts. 

\TKD,  Serjt.,  showed  cause  against  a  rule  obtidned  by  Lloto 
^Joyd,  in  Hilary  Term  last,  calling  upon  plaintiff  to  j  *'• 
why  a  writ  of  prohibition  should  not  issue  to  the  judge 
nty  Court  of  Merionethshire,  on  the  ground  that  the 
jtween  the  parties  was  one  of  title,  and  that  therefore 
T  Court  had  no  jurisdiction  over  this  case.  The  facts 
these.  Plaintiff  has  an  estate  near  Bala,  through  which 
river  Trewerwyn.  Defendant  resides  in  Bala,  and 
Tght  to  fish  in  the  said  river,  which  privilege  he  claimed 

pre«icription  as  an  inhabitant  of  Bala.  Defendant  fur- 
jd  right  of  common,  and  a  right  of  path  by  the  said 
ion  of  trespass  was  brought  by  plaintiff  against  defen- 
j  County  Court.  The  case  was  heard  on  the  14th  of 
t,  and  damages  given  to  plaintiff  for  the  trespass  alleged, 
tted  that  the  right  of  common  cannot  be  maintained  by 
int  in  this  case.  The  affidavits  on  which  the  rule  nisi 
3d  do  not  show  that  tlie  defendant  has  property  in  the 
la,  or  that  he  is  even  a  householder  there.  He  does  not 
e  has  a  right  of  common  centering  in  himself;  nor,  if 
?,  that  he  has  been  deputed  to  act  as  their  servant.  The 
h,  in  like  manner,  is  not  asserted  as  a  privilege  arising 

property  possessed  by  the  defendant  in  the  town  of 
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Llotd      Bala.     The  terms  of  sect.  58  of  the  County  Courts  Act,  ui 

JoMBs.       which  it  is  attempted  to  be  shown  that  the  Court  had  no  autho 

,-— ^       to  adjudicate  in  this  matter,  goes  to  this:  "that  the  Court  i 

sJiurflm,  not  have  cognizance  in  any  action  in  which  the  title  to  any  oo 

184S.        real  or  incorporeal  hereditaments  shall  be  in  question."     It  cai 

WbatlsTqiifis-  reasonably  be  contended  that  title  to  an  incorporeal  hereditao 

tion  of  title,      comes  here  in  question.     The  l^al  definition  of  '^an  inoorpo 

hereditament "  destroys  all  ground  for  such  a  pretence.     Trie 

dence  by  which  defendant  sought  to  support  his  assumed  ri^it 

that  of  nine  inhabitants  of  Bala,  among  the  oldest  in  die  ne 

bourhood,  who  swore  that,  until  the  year  1840,  the  inhabiUm 

Bala  enjoyed  the  right  of  fishing  in  the  Trewerwyn  and  o 

streams.    They  stated  that  there  was  a  path  by  the  river.    To  n 

this,  plaintiff  showed  that  the  river  was  not  navigable  and  wai 

entire  property ;  that  the  estate  through  which  it  flowed  had  I 

in  possession  of  his  familv  ranee  the  year  1685,  and  that  he  th 

knew  nor  heard  of  any  (uaim  by  the  inhabitants  of  Bala  to  a  li 

of  common  in  his  lands,  or  of  fishing  in  the  river.     It  was  \ 

that  the  inhabitants  had  been,  until  within  a  few  years,  allowo 

fish  there  ;  but  this  was  a  matter  of  grace  and  &vour,  and  not 

concession  of  a  right,  and  when  found  inconvenient,  it  was  w 

drawn.    If  the  defendant  had  the  right  he  claimed,  it  should 

transferable  to  another ;  he  would  be  able  to  dispose  of  it.   Wc 

any  one  contend  that  such  a  right  was  possessed  by  the  defends 

Such  a  position  is  not  maintainable  ;  it  would  give  one  perso 

privil^e  of  profit  it  prendre  in  the  soU  of  another,  which  cannot 

and  for  this  reason  it  is  submitted  that  this  rede  should  be 

chaiged. 

morgan  Lhyd,  in  support  of  the  rule. — The  jurisdiction  of 
County  Court  is  oust^  in  this  case  by  the  58th  section  of 
9  &  10  Vict  c.  95,  which  enacts,  that  tiie  County  Court  shall 
have  cognizance  of  any  case  in  which  the  titie  to  an  incorpo 
hereditament  shall  come  in  question.  The  defendant  daim 
right  of  way  and  also  a  right  of  common  of  fishery.  A  right 
way  is  an  incorporeal  hereditament:  (2  Steph.  Commen.  1 
This  may  be  claimed  by  the  inhabitants  of  a  hamlet :  (2  Sti 
Commen.  11;  2  Coleridge's  Blackstone,  34.)  Aright  of  conn 
of  fisheiT  is  also  an  incorporeal  hereditament :  (2  Steph.  Comr 
3,  9.)  The  defendant  in  this  case,  previous  to  the  trespass 
subject  of  plaint  in  the  Court  below,  caused  a  notice  in  writin: 
be  served  on  the  plaintiff,  that  he  would  go  on  plaintiff's  Ian 
fish,  in  assertion  of  a  right  which  he  claimed  as  one  of  the  i 
bitants  of  Bala.  A  notice  was  also  served  on  the  clerk  of 
Court,  previous  to  the  trial.  This  was  sufficient  to  oust  the  C 
of  its  jurisdiction,  without  any  further  proof  of  the  right, 
has  been  decided  in  KinnersUy  v.  Orpe  (2  Douglas,  517);  afl 
Cagheu  v.  M'Coy  (1  Crawford  &  Dix.  C.  C.  290).*  In  the  I 
case,  l^enne£Etther,  J.  held,  that  as  soon  as  it  appeared  thari 
defendant  had,  before  the  commission  of  the  trespass,  given  xm. 
of  his  intention  to  enter  on  the  plaintiff^s  land,  in  assertio 
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i£  way,  the  assistant  barrister  was  ousted  of  his  jurisdiction       Llotd 
ed  in  the  case.    Immediately  on  this  cause  bein^  called  on      Jonbs. 
ndant  orally  pleaded  a  right  of  common  of  piscary,  and      f^T^y. 
)f  way.     This  plea  deprived  the  judge  of  jurisdiction  to  saiter  Term, 
b  the  case  :  (  Tinniswood  y.  Pattison,  3  C.  B.  243.)     There        18^. 
%  held  that  the  jurisdiction  of  the  ancient  County  Court  whatlTaqiM*- 
;ed  by  a  plea  pleaded  which  might  bring  title  to  land  in  tionof  title, 

The  case  oi  Batty  v.  Tkompson^  in  the  Queen's  Bench, 
hority  to  show  that  a  prohibition  ought  to  go  whenever 
ie  dium  of  right  is  made,  whether  the  right  really  exists 
In  the  present  case,  it  appears  that  there  was  a  h(m&  fide 
right,  and  the  judge  of  the  County  Court  had  no  autiio- 
jry  whether  such  a  right  did  really  exist  or  not.  But 
t  only  was  there  a  clakn  made,  but  such  a  right  did,  in 
;t.  The  affidavit  states  that  it  was  proved  by  a  number 
»es  before  the  judge  of  the  County  Court  that  the  in- 
\  of  Bala  have  always  exercised  the  nght  of  path  claimed, 
the  right  of  fishing.  These  are  rights  that  may  exist  in 
right  of  path  may  be  claimed  by  inhabitants  as  such : 
L  Com.  11.)  Iimabitants  may  claim  easements  in  the 
mother  by  custom:  (Fitch  v.  Rawlingsy  2  Hen.  BL  Bep. 
ion  V.  Smithy  9  A.  &  E.  406.)  The  rector  of  a  place  may 
I  for  himself  and  the  inhabitants.  Bala  was  anciently 
ite  town,  and  the  inhabitants  might  prescribe  as  a  cor- 
Their  ceasing  to  be  a  corporation  would  not  deprive 
ins  right;  at  aU  events,  it  is  an  ar^able  point  whether 
not.     [CoLTMAN,  J. — How  can  this  right  oe  claimed  by 

A  man  might  fish  and  sell  what  he  caught.  It  is  a 
rendreJ]  I  am  weU  aware  that  a  prqfit  a  prendre  cannot 
'  be  claimed  by  custom.  The  law  is  so  laid  down  in 
d  v.  Marlowe  (4  T.  B.  717);  and  Blewitt  v.  Tregonning 
I  E.  554);  but  there  are  exceptions  to  the  genei^  rule, 
ise  of  Rogers  v.  Brenton  (17  Lr.  J.  44,  Q.  B.),  the  Court 
I's  Bench  lays  it  down,  that  though  the  general  rule  of 
lat  a  profit  a  prendre  cannot  be  claimed  by  custom,  still, 
r  it  clearly  appears  that  a  right  does  exist,  and  that  the 
Qlitled  to  such  a  right  cannot  prescribe,  they  are  allowed 
essity  to  claim  it  by  custom.  Thus,  if  in  tms  case  a  jury 
End  that  the  inhabitants  of  Bala  had  an  undoubted  right 
tt  the  Trewerwyn,  the  law  would  not  allow  them  to  be 

of  such  a  right,  because  they  could  not  prescribe,  but 
a  the  words  of  Lord  Denman,  ^^irom  necessity,  and  that 
wibted  right  might  not  be  defeated,"  allow  them  to  claim 
OL  Here,  therefore,  it  appears  that  rights  to  incorporeal 
ments  do  exist,  or,  at  all  events,  that  they  may  exist. 
)eared  before  the  judge  in  the  Court  below.  The  judge 
e  proceeded  without  authority  to  try  the  case ;  and  even 
not  80  appear,  a  bond  fide  claim  was  made,  and  this  ousted 
Tt  of  its  jurisdiction ;  therefore  it  is  submitted  that  this 
^  be  made  absolute. 
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Iaoyd  Wildb,  C.  J.  now  delivered 

(C.  p.) 

1848.  In  this  case  a  role  was  obtained  on  the  part  of  the  defendant,  oatt 
WbatlsTaaes-  ^  upon  the  plaintiff  to  show  cause  why  a  writ  of  prohSjitioi 
tion  of  title,  should  not  issue,  to  be  directed  to  the  Jud^  of  the  County  Cool 
of  Merionethshire,  to  stay  further  proceedings  in  this  case.  Tk 
ground  on  which  the  defendant  churned  to  be  entitled  to  the  wii 
IS,  that  the  action  is  brought  to  recoyer  damages  for  an  all^ff 
trespass,  the  defendant  having  entered  the  plainliff'B  land  aa 
fished,  or  attempted  to  fish,  there ;  the  defendant  contendn 
that  such  act  was  done  in  the  exercise  of  the  right  conferred  a 
him  as  an  inhabitant  of  the  town  of  Bala,  under  an  immemoriil 
custom ;  and  as  the  claim  of  right  set  up  by  the  defendant  undei 
this  custom  may  be  disputed,  it  was  contended  that  the  jurisdictifli 
of  the  County  Court  over  the  case  was  excluded  b^  the  statute  flf 
the  9  &  10  Vict,  c  95,  s.  58,  by  which  it  is  provided  the  Court 
shall  not  have  cognizance  of  any  action  in  which  a  claim  to  n 
incorporeal  hereditament  may  be  disputed.  The  affidavits  filed  tt 
support  of  the  rule  state  the  defendant  to  have  been  an  inhabitaift 
of  the  town  of  Bala,  and  that  an  immemorial  custom  exists  then 
conferring  the  right  before  mentioned  upon  the  inhabitants  of  thil 
town,  and  that  the  alleged  trespass  was  committed  by  the  deftft* 
dant  at  the  instance  or  request  of  the  several  inhabitants  associatei 
there  for  the  purpose  of  asserting  the  existence  and  validity  of  tk 
custom  set  up.  The  affidavits  read  in  answer  to  the  rule  denytk 
existence  of  the  custom  in  point  of  fact,  and  state  that  the  defes* 
dant  was  not  a  householder ;  that  he  is  a  person  having  no  visibh 
means  of  support,  and  is  wholly  incompetent  to  pay  any  damaM 
or  costs  which  may  be  recovered  agidnst  him.  Having  heard  m 
arguments  in  support  of  the  rule,  we  are  of  opinion  the  jurisdidifll 
of  the  County  Court  over  the  case  is  not  excluded  by  the  protkR 
referred  to  in  the  statute  9  &  10  Vict  c.  95,  s.  58,  and  that  the  mh 
must  be  discharged.  The  custom  set  up  is  in  effisct  a  custom  ftl 
the  inhabitants  of  Bala  as  such  to  have  Vkprqfit  d,  prendre  in  the  8fli 
of  another;  but  we  think  no  question  can  be  said  to  arise  in  this  en 
regarding  such  a  custom,  as  it  has  been  held  as  clear  and  undouMi 
law  for  two  centuries  that  no  such  custom  can  exist  in  point  of  bi 
The  question  was  detennined  in  the  fourth  year  of  James  L  i 
GatewoofFs  case  (6  Coke,  60  a),  that  such  a  custom  is  void  in  law 
and  since  that  case  the  law  has  been  considered  as  settled,  and  j 
not  now  open  to  question  or  doubt.  The  jurisdiction  of  the  CoH 
cannot  be  excluded  by  a  pretence  of  a  custom  which  has  been'l 
long  and  solemnly  determined  to  have  no  valid  existence.  Bk 
further,  supposing  any  question  could  arise  r^arding  the  costflii 
still  the  circumstances  would  not  bring  the  case  within  any  of  tl 
cases  referred  to  over  which  the  jurisdiction  of  the  County  CottI 
is  excluded  by  the  58th  section,  inasmuch  as  that  section  exdndl 
the  jurisdiction  in  cases  involving  disputed  claims  of  inoorpora 
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hereditaments ;  and  the  claim  in  question  is  not  properly  a  claim  L1.0T0 
to  a  hereditament.  Hereditament  is  defined  in  the  text-books  and  Jovbs. 
andioirities  to  ugnify  all  such  things,  whether  corporeal  or  incor- 
poral,  which  a  man  may  have  to  him  and  his  heirs,  by  way  of 
lakritaiice,  which,  if  they  were  not  otherwise  bequeathed,  would 
OOM  to  him,  that  is,  as  next  of  blood,  and  not  pass  to  executors 
od  administrators  as  chattels  do.  (See  Termes  de  Ley,  Co.  Lit. 
t«i  and  Cou  Ldt.  6  &.)  It  is  obvious  the  right  claimed  under  the 
eortom  all^^  is  not  a  claim  to  a  hereditament,  and  therefore  not 
Mokaa  to  exdude  the  iurisdiction  of  the  County  Court;  the  rule, 
inrefiiire^  rnuet  be  diedbaiged  with  costs. 

Buk  discharged. 


BAIL  COURT. 

7Vm%  Term,  1848. 

(Before  Mr.  Justice  Wighthak.) 

LnxET  V.  Habyet. 
Owen  v,  Fiebce. 

JurisdictUm — Claim  of  title, 

h  erder  to  oust  the  jurisdiction  of  the  County  Court  by  a  claim  of  title 

l»  karditamenis,  under  the  proviso  contained  in  the  58M  section  of  the 

Csmidy  Courts  Act,  such  claim  must  be  bona  fide  and  substantial,  and 

w  order  to  determine  if  it  be  so,  it  is  competent  for  the  judge  to  hear 

thai  he  may  ascertain  if  the  case  be  within  the  terms  of  the 

The  mere  assertion  of  tide  by  the  defendant  is  not,  of  itself, 

_  to  oust  the  jurisdiction  of  the  County  Court. 

Whm,  however,  the  judge  has  heard  and  determined  that  the  c€ue  is 

his  jurisdiction,  this  Court  will  review  his  decision  upon  that 

omty^  and  if  of  opinion  that  he  has  wrongly  decided,  and  that  the 

ease  came  under  the  proviso  in  the  58th  section,  a  prohibition  will  be 


I^HE  first  of  these  cases  was  an  application  made  by  Naylor  for      lillby 
-   a  prohibition  to  be  directed  to  the  judge  of  the  County  Court         ^• 
rfCimbridge,  to  restrain  him  from  further  proceeding  in  an  action       ^^^^^* 
koB^t  by  tlie  plaintiff  to  recover  the  sum  of  20/,  for  use  and         «. 
Mcnpation  of  certain  premises,  which,  on  the  hearing,  the  defen-      Pierce. 
4nA  claimed  as  his  own  property,  and  denied  the  jurisdiction  of 
^  judge  to  adjudicate  upon. 
Bwrcham  having  shown  cause^  Cur.  adv.  vult. 

Q2 
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^''^^•"^  (hoen  V.  Pierce. 

Haxtrt.         This  also  was  a  rule  for  a  prohibition  to  the  judge  of  the  Counti 
OwBir       Court  of  Carmarthenshire,  to  restrain  him  from  entertuning  thi 
Pmios.      cause,  the  defendant  setting  up  a  claim  to  an  incorporeal  heredh* 
—        ment. 
^^^UJ^      Tawnsend,  in  support  of  the  rule. 

1848.  Welsbyy  contr^  Cur.  adv.  oatAL 

Judge  may  Judgment. 

inrestigate  *  .  . 

claim  of  title.  His  Lordship  pronounced  judgment  in  the  two  cafles  as  fik 
lows : — These  are  two  cases  as  to  the  power  of  a  juc^  of  4t 
County  Court  to  proceed  after  the  defendant  had  stated  that  ik 
question  involved  the  right  to  incorporeal  hereditaments.  Hi 
question  is,  whether  the  title  to  the  hereditaments  came  into  opm 
tion,  so  as  to  take  the  cases  out  of  the  jurisdiction  of  the  Comlf 
Court.  The  demand  was  for  use  and  occupation,  and  the  dete 
dant  objected  to  the  jurisdiction  on  the  ground  that  he  claimed  4i: 
premises  as  his  own,  and  consequently  that  the  title  was  in  quHl 
tion.  The  judge  of  the  County  Court  examined  the  defencuH^ 
who  stated  mat  he  believed  the  premises  were  his,  and  he  purchaail 
them.  The  judge  went  on  with  the  case,  and  decided  for  dtt 
plaintiff,  being  of  opinion  that  the  title  did  not  come  in  questio^f^ 
and  I  am  of  opinion  there  was  no  real  ground  for  the  objectioiii 
The  defendant  did  not  pretend  that  he  had  anv  conveyance,  or  tkli 
he  had  possession,  or  that  he  had  paid  for  tnem.  On  the  odMl 
hand,  the  plaintiff  had  been  in  possession  for  twenty-five  y< 
he  had  a  conveyance  and  had  paid  the  purchase-money, 
the  defendant,  in  1842,  had  taken  the  premises  of  the  pi 
as  tenant,  and  had  paid  rent  to  him  till  1846,  and  it  fiirdMt 
appeared  that,  in  June,  1847,  the  plaintiff  had  distrained  the  goodi 
of  the  defendant  for  the  arrears  of  rent,  and  the  goods  were  soil 
without  a  replevin.  On  a  subsequent  occasion,  when  there  waa  % 
question  whether  the  defendant's  son  was  not  a  joint  tenant  will: 
him,  the  defendant  had  sworn  that  he  had  taken  the  premises  alooib 
It  was  contended  for  the  defendant,  and  this  is  common  to  faodi 
cases,  that  it  was  enough  for  the  defendant  to  state  on  oath  tM 
he  believed  the  premises  were  his,  to  bring  the  cases  within  di 

froviso,  and  that  the  judge  had  no  authority  to  interfere  ftirthcr. 
t  appears  to  me  that  the  judge  has  authority  to  inquire  whether 
or  not  the  title  is  in  question.  It  is  difficult  to  define  the  limits  to 
which  his  inquiry  may  go.  It  was  hardly  intended  that  the  mera 
assertion  of  the  defendant  will  suffice  to  take  away  the  jurii^ction; 
the  judge  must  be  satisfied  that  the  title  is  in  question,  and  he 
must  inquire  into  so  much  of  the  case  as  to  satisfy  him  upon  that 
point.  tVhere  there  are  special  pleadings,  and  the  question  m 
raised  upon  them,  the  judge  can  go  no  further;  but  if  the  questioe 
is  not  raised  upon  the  pleadings,  but  merely  suggested  by  the 
defendant,  the  judge  must  inquire  into  the  case  before  he  can  be 
satisfied  that  the  title  can  come  in  question.  If  he  is  wrong,  and 
assumes  a  jurisdiction  when  the  title  is  really  in  question,  the 


case  I  confflder  the  judge  of  the  County  Court  was  right,  cUimwrSle, 

rule  must  be  discharged  in  lAlUy  and  Harvey  with  coats. 
«  more  doabt  with  respect  to  the  case  of  Owen  and  Pierce, 
t  there  it  appeara  there  was  au  action  of  trespass  for  takiiig 
utiff'B  cattle.    The  defendant,  upon  appearing  in  the  Court, 

objection  that  he  had  a  preecnptiTe  right  ^r  Ha  cattle  to 
ito  the  land  of  the  plunti£^  there  being  a  counterruling 
■  the  part  of  the  plaintiff  tlut  his  cattle  might  stray  into 
Is  of  the  defendant,  and  without  there  being  a  liabihty  for 
I  on  either  aide.  It  is  not  Qecessary  to  decide  the  law  upon 
tter :  the  question  before  the  Count;  Court  was,  wheuter 
m  of  incorporeal  hereditament  did  really  come  in  question ; 
ut  seemed  to  be  of  opinion  that  it  did  not  come  in  question 
een  these  parties.  As  is  usual  in  these  caaea,  the  defendant 
le  objectioo,  and  stated  he  clamed  a  right  by  prescription ; 
tdopta  the  very  term  suggested  in  the  case  m  the  Queen's 
-prescriptive  right  for  any  cattle  to  atray  on  the  plaintiff's 
On  the  other  hwad,  there  were  some  circumstances  tending 
r  that  there  was  no  foundation  for  the  objection  taken 
defendant;  and,  in  the  first  place,  it  seems,  that  was  the 
le  he  had  ever  act  up  such  a  clum.     It  doea  not  ^pear 

had  ever,  down  to  thia  time,  claimed  such  a  right ;  and  it 
leared  he  bad  offered  to  eive  5*.  a  year  as  compensation  for 
mss,  which  the  plaintiff  had  refined.  I  think,  upon  the 
Uiere  is  no  sufficient  ground  for  assuming  that  the  titie 
L  question.  It  is  not  for  the  judge  to  determine  whether 
a  was  well  founded,  but  whetiier  it  came  in  question.  I 
■charge  the  rale  in  both  cases. 

Ruie  discharged. 
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TrMty  Term,  1848. 

ACWOBTH  AND  AKOTHSB  V.  DOWSKTT. 

ProhUntUm-^SpUUing  demands. 

ProhSbidon  wM  not  issue  after  judgment  and  execution,  in  a  case  Vfksn 
the  defect  does  not  appear  on  the  face  of  the  proceedings. 

Where  a  plaintiff'  had  split  his  demand^  and  obtained  judgment  m  im 
actions  for  the  same  *^  cause  of  action  "  under  the  dectsion  in  GrimUk^' 
V.  Ajkroyd  (1  Cox  Sf  Macrae,  79),  and  it  appearedyfrom  the  parOetdmif 
of  demand  annexed,  that  two  plaints  had  been  entered  on  the  same  dlqf 
by  the  same  plaintiff,  against  the  same  defendant,  for  goods  sold  aid 
delivered: 

Held,  that  this  u>€U  a  sufficient  defect  apparent  upon  the  face  qftheprp^ 
ceedings  to  enable  this  Court  to  issue  a  prohibition  against  proceedkif 
in  the  second  action, 

Prohibition  wiU  issue  after  judgment  and  execution  levied  but  mi 
satisfied. 

AowoRTH    T>EACOCK  showed  cause  on  Thursday  last  against  a  rule  fiff 

AND  1JIOTHB&  J7     a  prohibition  to  prohibit  the  judge  of  the  County  Court  rf 

DowsBTT.     Essex,  tne  plaintiffs  in  two  actions  which  had  been  brought  ther^ 

and  the  high  buliff  of  the  Court,  from  taking  any  further  pro* 

ceedings  in  the  said  actions.     It  appeared  that  the  plainti£&  Did 

Split  their  demand,  and  brought  two  actions  for  goods  sold  ani 
elivered ;  the  one  for  14/.  14«.  Wd.,  and  the  other  for  122.  2s.  4^ 
Judgment  had  been  given  and  execution  levied,  but  not  satisfiea; 
and  the  question  before  the  Court  appeared  to  be,  whether  probb 
bition  would  go  after  judgment  and  execution  in  a  case  where  tk 
defect  did  not  appear  on  the  face  of  the  proceedings. 

Lord  Denman,  C.  J.,  said,  he  thougnt  it  dear  that  prohibitioB 
would  not  lie,  unless  the  defect  appeared  on  the  face  of  the  pro* 
ceedings,  and  ordered  the  case  to  stand  over  till  to-day,  in  (»der 
that  a  report  might  be  obtained  of  the  case  "  Grimbley  v.  Ackroy^' 
which  had  just  been  decided  by  the  Court  of  Exchequer,  and  thiit 
Mr.  Chamock  might  search  for  further  authorities. 

Chamoch  now  contended  that  the  defect  did  appear  on  the  fiMO 
of  the  proceedings.  The  plaintiff  was  boimd  to  file  a  particokr 
of  his  demand,  which  was  annexed  to  the  plaint,  from  which  H 
appeared  that  two  plaints  were  made  on  the  same  day  for  goods 
sold  and  delivered.  Even  if  it  had  not  been  so,  he  contended  thm^ 
according  to  the  authorities  which  he  cited,  prohibition  would  gD 
at  any  time,  even  after  execution,  though  the  defect  did  not  appeir 
on  the  face  of  the  proceedings.  If  it  were  not  so,  debts  of  any 
amount  might  be  recovered  in  the  County  Courts,  for  during  tb 


cotnrrr  courts  cases*  119 

vacation  i^lication  could  not  be  made  to  this  Court  for  prohiW-  jj^^^"^^ 
tioo,  and  a  judge  at  chambers  had  no  power  to  issue  the  writ.  «. 

Ptacock  contended  that  the  defendant  ought  to  have  appeared  in     Dowbbtt. 

tk  County  Court,  and  informed  the  judge  that  the  plaintiff  had 

idaim  for  a  further  sum,  and  that  the  Court  had  no  jurisdiction 

to  tiy  the  cause.    If  the  judge  had  then  gone  on,  the  judgment 

viNiid  have  been  erroneous,  and  it  would  have  been  a  around  for 

Chibition.  The  judge  was  not  bound  to  know  that  the  plaintiff 
I  another  claim. 

Lord  Dekmak,  C.  J. — ^It  is  not  the  judge  who  has  done  wrong, 
bot  the  plaintiff 

W16HTMAN,  J. — The  63rd  section  says,  that  it  is  not  lawful  for 
Aeplaintiff  to  go  on  in  such  a  case. 

liie  Court,  after  some  further  discussion,  ordered  the  rule  to 
k  made  abeolute,  without  costs,  to  prohibit  any  further  proceedings 
*  die  second  action,  the  defendant  undertaking  not  to  bring  any 

"'in  respect  of  die  second  action. 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term,  1848. 

WicKHAH  V.  Lee. 

ProhSMon — Splitting  demands — Doubk  value, 

I^aMff  brought  two  actions  in  the  County  Court  against  the  defendant, 

omlor  £19.  8*.  4d.  rent  in  arrear,  the  other  for  £9.  14*.  2d.  for 

dome  value  for  holding  over  after  notice  to-quit,  under  staL  4  Geo,  2, 

c  68, «.  1. 
Bdd,  thai  these  were  distinct  *^causes  of  action^  within  the  meaning  of 

Aat  term  in  the  County  Courts  Act,  and  might  be  made  the  subjects  of 

fsparaie  plamis. 
BtU,  also,  that  the  County  Court  has  jurisdiction  in  such  action  for 

^sMe  vabte,  it  being  "  a  plea  of  personal  action/* 
^^hre  the  parties  had  consented,  in  order  to  get  rid  of  the  objection  that 

jiamliffhad  divided  his  demand,  that  he  should  be  nonsuited  on  one 

ff  ll«  piainis,  and  he  was  nonsuited  accordingly, 
BtU,  thai  this  consent  was  a  waiver  of  the  objection, 

T^HE  Attamey-General  showed  cause  agiunst  a  rule  calling  on    Wickham 
^    the  jud^  and  bailiffs  of  the  County  Court  of  Winchester,        j^^ 
nA  the  plaintiffs,  to  show  cause  why  a  writ  of  prohibition  should 
wjt  iasue  to  prevent  them  from  proceeding  with  several  plaints 
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WioKHAx    entered  in  that  Court.     This  application  is  answered  by  the  : 

Lbb.        The  plaintiffs  sued  in  the  County  Court  as  executors,  and  the 

— r        phdnt  (No,  115)  is  for  £19.  8a  ^d,  for  one  year's  arrear  of 

TrMiy  T§rm,  ^^  September,  1845,  to  September,  1846 ;  the  second  (Now 

im      '  is  for  the  rent  from  September,  1846,  to  September,  1847 

Splittiiig  de-     ^^^^  (No.  117)  is  for  £9.  14a  2d.  for  double  value  for  ho 

naiidi.   Double  over  one  quarter  afler  notice  to  quit;  and  the  fourth  and 

^^'  (Nos.  118  and  119),  are  in  ejectment  to  recover  possession  c 

property.     Upon  the  trial  before  the  jud^e  of  the  County  C 

it  was  object^  that  the  plaintiff  had  spUt  his  demand  in  oid 

bring  it  within  the  jurisdiction  of  that  Court,  and  the  let 

judige  then  suggested,  in  order  to  obviate  that  difficulty,  tha 

plamtiff  should  be  nonsuited  on  plaint  No.  116 ;  and  that  Na 

should  be  struck  out.     That  su^estion  was  assented  to  by 

parties,  and  the  plaintiffs  accormngly  recovered  only  one  y 

rent  upon  pliunt  No.  115,  and  double  value  for  one  quarter  u 

plaint  No.  117,  and  had  judgment  on  plaint  No.  118  of  posse 

m  ten  days.     Therefore,  as  to  the  two  years'  arrears  ot  rent. 

objection,  if  it  were  valid,  would  be  cured  by  the  consent; 

it  is  not  valid ;    for  each  year's  arrear  gives  a  separate  caus 

action,  and  is  whoUy  different  from  the  items  of  a  tradesman's 

As  to  the  plaint  for  double  value,  that  is  beyond  all  doubt  foui 

upon  a  separate  cause  of  action.     It  is  an  action  of  debt 

a  penalty,  and  is  not  rent  at  all.     It  assumes  the  relation  of  I 

lord  and  tenant  to  have  been  determined.     With  r^ard  to 

recovery  of  possession,  s.  127  of  the  Act  (9  &  10  Vict  c.  95)  p( 

out  a  remedy  by  action.     By  section  126  a  bond  is  to  be  ent 

into,  not  unlike  a  replevin  bond ;  and  in  this  very  case  the  ji 

fixed  the  amount;    out  the  bond  has  not  been  executed. 

effect  of  entering  into  that  bond  would  be  to  suspend  execu 

upon  the  judgment  (s.  126),  which  is  all  that  could  be  effe 

by  the  writ  of  prohibition ;  and  that  specific  remedy  being  gr 

Erohibition  does  not  lie.  It  was  said  that  the  title  was  in  disp 
ut,  in  truth,  the  affidavits  show  that  that  was  not  so. 
Smirke,  contr^ — The  principle  of  the  decision  in  Grimble 
Aykroyd  (17  I<.  J.  Exch.  157),  applies  to  all  arrears  of  a  rum 
account,  and  therefore  to  arrears  of  rent;  but  independently  of 
two  pl^ts  for  the  two  years'  rent,  there  is  the  third  plaini 
double  value,  which  is  not  a  distinct  cause  of  action.  A  count 
double  value  may  be  always  joined  with  a  count  for  use 
occupation;  and  it  is  double  the  rent  which  is  recovered.  [Cc 
RIDGE,  J. — An  action  for  double  value  does  not  admit  a  tena 
On  the  contrary,  it  has  been  held  that  it  may  be  maintained  a 
judgment  recovered  in  ejectment.]  There  may  be  some  dc 
whether  this  action  is  within  the  jurisdiction  of  the  County  Co 
[Erle,  J. — The  statute  says,  "  all  pleas  of  personal  actions  ui 
20^"  (s.  28.]  There  must  be  some  limitation  to  that ;  no  pro 
has,  for  instance,  been  provided  for  an  action  of  detinue.     It  m 

?)rhaps,  be  admitted  that  as  to  plaints  118  and  119  the  Aci 
arliament  points  out  another  remedy. 


comnr  coubts  cases.  121 

)  Denman,  C.  J. — It  is  quite  clear  that  consent  removes    "^'ckham 
objection.      With  respect  to  the  double  value^  that  is  a        Lbe. 
;  cause  of  action,  over  which  the  County  Court  has  juris-      (q~^) 

Trinity  Term, 

ESOJUy  J. — It  is  clear  to  me  that  the  first  objection  is  cured  ^^' 
mt ;  and  as  to  the  second,  the  plaint  is  not  for  rent  at  alL  Splitting  de- 
tute  4  Geo.  2,  c.  81,  s.  1,  expressly  speaks  of  double  the  mjndfl—Douhto 
lot  double  the  rent,  and  afterwards  says  '^against  the  ^* 
^  of  which  said  penalty"  no  relief  shall  be  given  in  equity. 
»t  be  distnuned  for;  which  also  shows  that  it  is  not  rent, 
e  that  a  count  for  double  value  may  be  joined  with  a  count 
[or  use  and  occupation ;  but  I  do  not  understand  that  the 
'  Exdiequer  has  gone  the  length  of  saying  that  wherever 
f  action  may  be  joined  they  mtist  be  joined;  to  me  it 
lat  this  is  quite  a  distinct  cause  of  action;  and  indepen- 
f  the  question  of  splitting,  I  think  that  the  County  Court 
diction  over  an  action  for  double  value. 
RIDOE,  J. — ^Of  the  several  questions  raised  here  there  is 
f  I  think,  capable  of  argiunent.  As  to  the  alleged  splitting 
pliunts  115  and  117,  no  doubt  a  count  for  use  and  occupa- 
a  count  for  double  value  may  be  joined ;  but  they  stand  on 
at  footing ;  they  assume  the  parties  to  fill  a  difierent  relation ; 
causes  of  action  are  quite  distinct.  Then,  is  the  action  for 
^ue  within  the  jurisdiction  of  the  County  Court?  It  is 
be  general  words  ^'  a  personal  action  under  20L ;"  and  there 
Kpress  words  to  take  it  out.  It  is  said  that  this  is  rather 
assed  with  detinue,  and  that  detinue  would  not  lie  in  the 
Court,  no  process  having  been  provided  for  that  action ; 
at  question  arises,  it  will  be  time  enough  to  decide  it ;  but 
bflerve  that  detinue  is  an  anomalous  and  peculiar  proceed- 
that  as  to  the  plaint  for  double  value  I  entertain  no  doubt. 
,  J. — I  coUect  from  the  decision  of  the  Court  of  Exchequer 
jduntifiT  is  not  open  to  the  objection  of  splitting  his  demand 
action  in  the  Superior  Courts  two  coimts  would  have  been 
mble.  If  they  must  have  had  two  coimts,  they  may  have 
nts  in  the  County  Court.  That  I  gather  from  the  judg- 
the  Court  of  Exchequer.  As  to  the  other  objection,  that 
)  is  in  dispute,  this  is  the  case  of  premises  held  under  a 
or  less  than  20Z.  and  is  clearly  within  the  jurisdiction  of 
nty  Court  by  the  express  terms  of  the  statute.  If  other 
of  title  were  gone  into,  the  statute  has  provided  the  mode 
h  that  error  is  to  be  rectified. 

Rule  discharged  with  costs. 


R 
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Trinity  Term,  1848. 
Bailey  r.  Robson. 

Suggestion — Affidavit. 

In  an  application  for  leave  to  enter  a  suggestion  to  deprive  plamt^  | 
costs  for  having  brought  an  action  in  Uie  Superior  Court  for  a  cam 
of  action  that  was  within  the  jurisdiction  ^  the  County  Court,  U  i 
necessary  that  the  affidavit  should  expresdy  show  every  par^atk 
requisite  to  give  jurisdiction  to  the  County  Court,  and  negative  cM| 
exception. 

Therrfore,  where  the  affidavit  omitted  to  show  that  the  cause  of 


arose  wholly  or  in  some  material  part  within  Hie  jurisdiction  cjf ^ 
County  Court  within  which  defendant  resided  at  the  time  cf  mmk 
brought,  or  that  he  had  resided  there  within  six  months,  the  appHesM 
for  leave  to  enter  the  suggestion  theretqnm  was  refused  *! 

Bailbt  t  USH  showed  cause  against  a  rule  obtained  on  a  former 
I^^Q^r.  -^  calling  on  plaintiff  to  show  cause  why  defendant  shotikl 
enter  a  suggestion  on  the  record  to  deprive  plaintiff  of  his 
the  verdict  being  for  3L  I5s.  9d.  Plaintiff  lives  at  Waiqpi 
in  the  county  of  Middlesex,  and  defendant  resides  nine 
distant,  in  the  county  of  Kent.  The  affidavit  on  whidi  i^ule 
had  been  obtained  snowed  that  the  cause  of  action  arose  in 
sex,  but  that  defendant,  at  the  time  of  bringing  of  the 
lived  in  Kent  The  defendant  has  not  by  this  affidavit  mentidii 
the  provisions  in  the  128th  section  of  the  Act,  which  give  a  odi 
current  jurisdiction  to  the  Superior  Courts,  and,  therefore,  thetf 
does  not  come  within  the  129th  section  of  the  Act,  which,  vM 
certain  circumstances,  deprives  plaintiff  of  costs.  The  affidif 
should  have  shown  that  the  cause  of  action  arose  within  the  jcA 
diction  of  the  County  Court  wherein  defendant  resided  at  the  iM 
when  action  was  brought 

SimoHy  in  support  of  the  rule. — It  is  sufficient  if  it  be  Adt 
that  the  defenaant  lives  within  twenty  miles  of  plaintifi^ 
has  been  done,  and  it  is  tmnecessary  also  to  depose  that  the 
of  action  arose  within  the  jurisdiction  of  the  Court  within 
defendant  dwells.  [Williams,  J. — It  is  not  a  question  wh^ 
juriscHction  exists,  so  much  as  whether  plaintiff  was  compelled  1 
resort  to  it]  It  is  submitted  that  it  is  enough  if  it  be  shown  iM 
plaintiff  may  go  to  the  County  Court  [Wilde,  C.  J. — ^To  flbol 
he  may  go  is  not  sufficient;   you  must  show  he  must.'] 

By  the  Court. — There  is  nothing  shown  in  the  affidai^  \ 
prombit  plaintiff's  election  to  sue  in  the  Superior  Courts,  and  ll 
rule  for  entering  a  suggestion  must  therefore  be  discharged. 

Ruk  discharged 
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COURT  OF  COMMON  PLEAS. 

Trimty  Term,  1848. 
Meetan  v.  Nicholls. 

Suggestion — Affidavit 

%vit  in  support  of  an  application  to  enter  a  suggestion  to  deprive 
ntifff  of  costs  for  having  sued  in  a  Superior  Court  for  a  cause 
OH  that  was  foithin  the  jurisdiction  of  the  County  Court  must 
9€  the  exceptions  to  the  jurisdiction  of  the  County  Court,  by 
}g  thai  defendant  did  not  come  within  either  of  such  exceptions. 
e  where  the  affidavit  did  not  show  that  the  defendant  in  the  Court 
was  not  an  officer  of  the  County  Court,  it  was 
be  insufficient,  and  leave  to  enter  the  suggestion  thereon  was 
■• 

[ON  on  two  bills  of  exchange.     Verdict  for  14t  Mbrtan 

Msh  showed  cause  against  a  rule  which  had  been  obtained    Nicuolls. 

faurd^  Serjt,  on  a  tbrmer  day,  calling  on  the  plaintiff  to 

use  why  the  defendant  should  not  be  permitt^  to  enter 

»tion   on  the  record,  under  the   9  &  10  Vict  c.  95,  to 

the  plaintiff  of  his  costs.     In  this  affidavit  it  is  not  stated 

»  plaintiff  and  defendant  are  not  officers,  of  the  County 

It  is  quite  consistent  with  the  affidavit  that  one  or  both 
i  may  be  such  officers;  therefore  they  may  be  within  the 
m  contained  in  the  128th  section. 

[>£,  C.  J. — Is  there  any  difference  between  that  part  of 
th  clause  which  relates  to  officers,  and  that  which  relates 
ause  of  action  arising  within  the  jurisdiction  of  the  Court  ? 
«  therefore  omit  to  negative  one  more  than  the  other? 
mrd,  Serjt,  in  support  of  the  rule. — It  has  been  shown 
3  parties  lived  within  twenty  miles  of  each  other.  It  is 
ed  that  if  the  affidavit  shows  that  the  case  comes  within 
rt  of  the  58  th   section  which  gives  jurisdiction  to  the 

Court,  it  is  sufficient.  To  take  it  out  of  that  Act  is 
which  should  come  from  the  other  side.  [Cresswell,  J. 
128th  section  seems  to  apply  to  some  particular  actions  as 

some  particular  persons.  The  129th  section  takes  away 
om  plamtiff  in  actions  brought  in  the  Superior  Courts 
ly  cause  other  than  those  lastly  hereinbefore  specified." 
5  words  are  not  to  be  so  construed  as  to  take  in  officers 

County  Court,  they  will  not  apply  to  all  in  the  128th 
»]  It  is  admitted  that  the  words  "  other  than  those  lastly 
)efoxe  q>ecified,"  includes  officers  of  the  County  Court,  as 

R  2 
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Mebtak      mentioned  in  the  preceding  (128th)  section;   but  it  is  contender 

N1CHOLL8.    such  are  by  way  of  proviso,  wnich  exempts  the  pLuntiff  from  beinj 

•—        compelled  to  sue  in  the  County  Court,  and  as  such  should  b< 

Trmiiy  Term,  niadc  out  by  the  plaintiff.     It  may  not  be  in  the  knowledge  of  tht 

1848.      '  defendant  that  the  plaintiff  is  an  officer  of  the  County  Court 

Siigge^OTr-     [Wilde,  C.  J. — You  don't  show  he  is  not]     The  Court  in  otlw 

AjidiTit.         cases  have  decided  that  the  affidavits  must  not  only  show  that  the 

jurisdiction  is  in  the  Inferior  Court,  but  that  the  parties  lin 

within  twenty  miles  of  each  other.     It  is  necessary  to  admit  die 

excepted    cases.      [Cresswell,  J. — You  must  show  that  tbk 

statute  takes  away  what  the  Statute  of  Gloucester  gave.] 

Wilde,  C.  J. — The  objection  to  the  affidavit  is  a  good  OM^ 
and  the  s^davit  is  clearly  defective  for  not  showing  that  Aa 
parties  to  the  action  are  not  officers  of  the  County  Court  Il| 
Act  9  &  10  Vict  c  95,  reserves  to  the  parties  mentioned  in  At 
128th  section  the  rights  they  possessed  oefore  the  passiiig  of  fli 
Act  In  endeavouring  to  deprive  plaintiff  of  what  primd  fidi 
he  is  entitled  to,  it  must  be  shown  how  his  rights  have  been  takoi 
away. 

CoLTMAN,  J. — On  consideration,  I  think  that  all  the  cases  ii 
the  128th  section,  in  which  a  concurrent  jurisdiction  is  given  % 
the  Superior  Courts,  must  be  negatived  in  the  affidavit  to  depoM 
a  plaintiff  of  costs.  There  has  been  no  decision  hitherto  on  di| 
part  of  the  section.  f^ 

Cbesswell,  J. — Costs  are  taken  away  only  in  certain  Oisoi 
it  must  be  shown  by  the  defendant  that  plaintiff  ocnnes  wiM 
one  of  the  cases  so  excepted,  and  this  has  not  been  done.  ii 

Rule  dischargtJL  - 
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COURT  OF  COMMON  PLEAS. 

TrmUy  Term,  1848. 

MA.THEW  V.  BbOUGHALL. 

SuggesHon^-'AffidavU. 

pplieadon  for  leave  to  enter  a  suggestion  to  deprive  the  plaintiff 
ts  for  having  brought  an  action  in  the  Superior  Court  for  a  debt 
wu  within  the  jurisdiction  of  the  County  Courts  it  is  necessary 
the  affidavit  should  expressly  state  the  facts  that  go  to  establish 
tefendant  was  within  the  jurisdiction  of  the  Inferior  Court  at  the 
if  the  acHon  brought 

rtj  where  the  affidavit  omitted  to  aver  that  at  the  time  of  action 
ht  defendant  dwelt  or  carried  on  his  business  within  the  juris^ 
\  of  the  County  Court,  this  Court  refused  leave  to  enter  a  sugges" 
>  deprive  the  plaintiff'  of  his  costs, 

>T  for  goods  sold  and  delivered.    Venue  Middlesex.    Ver-     Mathew 
lict  for  a  sum  below  20i  ^  Brouohall, 

r,  Seijt.,  had  obtained  a  rule  calling  on  the  plaintiff  to  show 
hy  the  judgment  signed  in  this  case,  and  execution  thereon, 
not  be  set  aside  for  irregularity,  and  why,  in  the  event  of 
dgment  being  so  set  aside,  the  judgment  to  be  signed  and 

up  in  this  cause  should  not  be  for  the  amoimt  ot  the  debt 
covered  on  the  trial,  without  costs ;  or  why  the  plaintiff 
not  forthwith  carry  in  the  record  in  this  cause,  and  the 
nt  be  at  liberty  to  enter  a  suggestion  thereon  to  deprive  the 
*  of  his  costs ;  and  why,  in  either  case,  the  plaintiff  should 
to  the  defendant  or  his  attorney  his  costs  of  this  application 
[Jourt,  to  be  taxed  by  one  of  the  Masters  of  this  Court, 
le  was  moved  for  under  the  City  of  London  Small  Debts 

&  11  Vict  c  71,  and  the  general  County  Courts  Act, 

Vict  c.  95.  The  affidavit  on  which  this  motion  was 
.  was  sworn  to  by  the  clerk  to  defendant's  attorney,  and 
ed  as  follows : — ^^  The  said  deponent  maketh  oath  ana  saith 
3  plaintiff  is  a  wholesale  butcher,  carrying  on  business  in 
e-market,  in  the  City  of  London,  which  is  within  twenty 
■  the  place  where  the  defendant  lives  and  carries  on  his 
J ;  and  deponent  further  saith  that  the  defendant  is  a  retail 
,  residing  and  carryinff  on  his  business  in  High-street, 
d-town,  in  the  parish  of  jVlarylebone,  in  the  county  of  Mid- 

and  deponent  further  saith  that  the  cause  of  action  arose 
the  jurisdiction  of  the  Court  of  Middlesex,  within  which 
endant  dwells   and  carries  on  his  business,  as  he  verily 

•fce,  Serjt,  for  plaintiff,  showed  cause. — The  affidavit  used 
df  of  the  defenaant  itself  shows  he  has  no  grounds  to  stand 
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Mathbw     oil     He  has  even  taken  pains  to  show  that  he  does  not  come 
Brouohall.  within  the  Act.     The  affidavit  made  by  the  clerk  to  defendant^ 
--r        attorney,  so  far  as  10  &  11  Vict  c,  71,  is  concerned,  does  not 
Trmiiy  Term,  avail,  for  it  is  there  sworn  that  the  cause  of  action  arose  in  Mid- 
1848,        dlesex.     In  order  to  bring  the  plaintiff  within  the  129th  sectioo 
SnmostiMir-    ^f  *^®  general  County  Courts  Act,  and  deprive  him  of  costs,  the 
A^avit         defends^t  ought,  by  affidavit,  to  have  negatived  the  exception 
to  the  128th  section.     The  affidavit  does  not  show  that  he  comes 
within  either  of  those  clauses.     The  affidavit,  s^ain,  does  not  show 
that  neither  the  plaintiff  nor  defendant  were  officers  of  the  County 
Court,  nor  does  it  state  that  defendant  was  resident  within  thq 
jurisdiction  of  the  Court  within  six  months  before  action  brou^ 
Consistentiy  with  this  affidavit,  an  officer  of  the  County  Cowt 
mav  be  a  party  to  this  action,  or  defendant  may  have  oome  to 
reside  withm  the  jurisdiction  of  the  Court  since  the  commi!sno» 
ment  of  the  action.     Thome  v.  Jackson  (3  C.  B.  661),  is  decuM 
against  the  sufficiency  of  this  affidavit    The  defendant  deai^ 
has  not  brought  himself  within  the  provision  of  this  Act* 

Byles^  Serjt,  in  support  of  the  nde. — This  rule  was  moved  on 
the  general  County  Courts  Act,  and,  ex  abundatUe  cauteld,  unfa 
the  London  Small  Debts  Act  also,  that  if,  on  showing  caua^  ^ 
be  held  not  to  be  under  the  one  Act,  it  may  be  within  the  otliffk 
We  have  brought  ourselves  within  tiie  former  Act  ^9  &  10  Vict 
c  95.)  The  material  sections  are  ss.  58,  60,  ana  128.  Tig 
action  is  for  ^oods  sold  and  delivered ;  the  sum  claimed  \mder  2Q{ 
therefore  it  is  not  within  the  exceptions  in  the  58th  sectiaib 
Next,  by  section  60,  a  summons  may  issue,  first,  in  any  distiij^ 
where  the  defendant  dwells  or  carries  on  his  business  at  the  tian 
when  action  brought :  secondly,  in  any  district  within  which 
defendant  shall  have  dwelt  or  carried  on  business  within  six  moi 
of  the  time  of  brin^g  the  action,  by  leave  of  the  Court: 
thirdly,  in  any  district  where  the  cause  of  action  arose:  lastly,  aj 
to  section  128.  The  affidavit  shows  that  plaintifi*  is  a  wholes^ 
butcher  in  Newgate-market,  in  the  City  of  jLondon,  and  defendm 
a  retail  butcher  in  Portland-town,  Marylebone,  in  the  county  € 
Middlesex ;  deponent  swears  that  the  cause  of  action  arose  in  1Hj4 
dlesex  as  he  verify  believes.  These  words  refer  evidently  to  juiif 
diction;  he  could  not  swear  positively,  because  jurisdiction  iSi 
question  of  law.  We  arc  within  sect  60.  [Cresswell,  J,- 
You  must,  by  that  section,  have  leave  of  the  Court  for  a  sunuuoq 
to  issue ;  the  clause  is  in  the  alternative.]  Prima  Jade  we  ai 
within  jurisdiction,  and  this  rule  therefore  should  be  made  a| 
solute. 

Wilde,  C.  J. — The  affidavit  should  show  that  the  defendai 
resided,  at  the  time  of  action  brought,  within  the  jurisdiction  ( 
the  Court  in  which  the  action  wa^  brought.  Less  than  this  wS 
not  support  the  rule.     This  is  not  shown;  therefore  is  this 

Rule  discharged* 
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COURT  OF  QUEEN'S  BENCH. 

HUar^  and  Easter  Terms,  1848. 
Fbabov  v.  Norval. 

trisAeHon — Recovery  of  tenement — Notice  to  quit. 

lani  appeared  to  a  summons  under  the  I22nd  section  of  the 
'ourtsActy  and  statedsome  ^*cause  to  the  contrary  "  which  the 
tidered  to  be  insufficienty 

\he  term  "  show  cause  "  means  such  cause  aSy  in  the  opinion 
idgCy  constitutes  a  defence,  and  that  is  a  question  within 

tice  to  quit  being  necessary  to  determine  the  tenancy,  and 
ontended  that  this  was  necessary  to  give  jurisdictkm^  and 
\e  present  case,  the  notice  was  bad  : 

he  Sufficiency  of  the  notice  to  quit,  and  the  consequent  dc' 
*n  of  the  tenancy  or  otherwise  was  a  question  whoUyfor  the 
tion  of  the  judge,  and  within  his  jurisdiction. 

lelinas  Term  Otter  had  obtained  a  rule  to  show  cause     Fearon 

prohibition  should  not  issue  to  the  jud^  of  a  County     norval 

he  ground,  first,  that  he  had  no  jurisdiction  to  proceed 

122nd  section  of  the  9  &  10  Vict  c  95,  when  the 

eared  and  showed  cause  against  furtiier  proceedings. 

iction  to  recover  a  tenement,  to  which  the  tenant  had 

and  at  the  hearing  he  objected  generally  that  the 

d  no  right  to  proceed.     The   122nd  section  enacted 

e  tenant  or  occupier  shall  not  thereupon  appear  at  the 

lace  appointed,  and  show  cause  to  the  contrary,  and  shall 

rt  or  refiise  to  deliver  possession,"  &c,  "it  shall  be 

mch  landlord  to  give  proof  of  the  holdmg  and  of  the 

ter  determination   of  the  tenancy,  with  the  time  or 

;reof,  &C.,  and  upon  proof  of  the  service  of  the  summons 

leglect  or  refusal  of  the  tenant  or  occupier,  as  the  case 

shall  be  lawful  for  the  judge  to  issue  a  warrant,  ftc.," 

ession  of  the  tenement  to  the  landlord.     It  is  remark- 

the  statute  does  not  say  "good  cause"  or  "sufficient 

the  contrary,  but  simply  "cause,"  and  therefore  it  is 

that  any  cause,  however  trifling,  would  suffice  to  oust 

ction  01  the  County  Court.     Secondly,  the  notice  to 

(Sufficient.     It  was  in  the  alternative  and  did  not  de- 

;  tenancy.     But,  to  give  the  judge  jurisdiction  under 

,  the  tenancy  must  be  determined,  and  that  can  only 

gal  notice  to  quit,  and  which  being  necessary  to  ^vc 

,  this  Court  will  see  that  the  notice  to  quit  was  a  good 
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Lawwb      distributed.     But  to  conclude  that  none  others  can  avail  thei 
Bbndall.     of  the  statute  would  lead  to  very  oppressive  consequences. 
IiiaolTimrimder  ^^^  ^^  fallen  into  difficulties,  without  fault  of  his  own,  a 
5  &  6  Vict.       paid  his  way  until  he  had  nothing  left  wherewith  to  pay, 
c.  lie.  be  beyond  the  protection  of  the  act. 

Eble,  J. — The  act  says  that  "  any  persaUy  not  being  a 
or  any  person  being  a  trader,  but  owing  less  than  300^.  m: 
sent  a  petition."  According  to  the  argument  for  the  pla 
should  be,  "  any  person,  provided  such  person  has  some  pro 

Bule  abtt 


COURT  OF  QUEEN'S  BENCH. 
June  15,  1848. 

WiNftOB  V.  DUNFORD. 

County  Court — Prohibition — Debt  on  judgment — Nul  tiel  reco 

Evidence, 

A  County  Court,  under  the  9  Sf  10  Vict.  c.  95,  has  jurisdiction 
action  on  a  judgment  obtained  in  a  superior  cotirty  when  the 
claimed  thereunder  does  not  exceed  20/. 

In  support  of  a  defence  of  nul  tiel  record  to  an  action  in  a 
Court,  on  a  judgment  of  a  superior  court,  proof  of  the  judgme 
be  made  by  certiorari  and  mittimus  from  the  Court  of  Chancery 
the  case  of  nul  tiel  record  pleaded  in  the  superior  courts,  ana 
producing  an  examined  copy  of  the  record  in  the  superior  court 
court  wiU  not,  in  sfipport  of  a  motion  for  a  prohibition,  enter 
objection  that  was  not  tdken,  or  not  properly  taken  in  th 
below. 

Prohibition  will  not  be  granted  when  the  entry  of  the  judgment 
County  Court  shows  that  a  set-off  was  allowed  "  by  consent.^ 

WiNBOR        A     RULE  NISI  had  been   obtained  by  Naylor  for  a  ^ 

DuNFORD.     -^-^    prohibition  to  the  judge  of  the  Bloomsburjr  County 

TT       *of  Middlesex,  to  prevent  the  plaintiff  from  {)roceeding  to  e» 

ow^^j^iient  ill  t^  case.    The  action  was  on  a  judgment  in  the  Court  of  Q 

in  the  iupenor   Bench,  and  from  the  affidavits  on  which  the  rule  was  mc 

SinSffmcnt^    appeared,  that  when  the  case  was  called  on,  the  defendant's  at 

Prohibition,      objected  to  the  jurisdiction  of  the  judge  on  the  following  grou 

First,  that  an  action  on  a  judgment  m  one  of  the  Superior  ' 

would  not  lie  in  a  County  Court     Secondly,  that  tne  jud 

could  only  be  proved  by  the  production  of  the  record,  for  wl 

machinery  existed.     Thirdly,  that  the  copy  of  the  judgmei 
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the  sommons  was  not  a  true  copy  of  the  record  in  the      Winkoh 
BeDcL     The  judge  overruled  the  objections,  and  pro-    dunfohi>, 
try  the  case.     An  examined  copy  of  the  record  of  the        — 
was  received  in   evidence  without   objection,  that  is,  oTenijaSgrnent 
ppeared  to  the  contrary  in  the  affidavits ;  and  according  in  Uie  sop^nor 
xj  of  the  judgment,  which  was  annexed  to  the  affidavits,  S  judSmrat^ 
f  set-off  was  then  set  up  and  allowed  ^^  by  consent."  PioMoitian. 
le  role  cause  was  now  shown  by 

-First,  debt  on  a  judgment  of  the  superior  courts  lies  in 
Court  under  the  9  &  10  Vict.  c.  95,  because  it  is  a  plea 
(Dal  action,  and  not  within  the  exceptive  words  of  the 
»iL  Before  the  act,  the  necessity  of  averring  that  the 
tion  arose  within  the  jurisdiction  created  the  only  diffi- 
VL  1  Salk.  209);  but  no  such  averment  is  necessary 
se  the  forms  which  have  a  statutory  authority  do  not 
and  because,  except  in  certain  cases,  jurisdiction  depends 
lence  of  the  defendant.  The  Anonymous  casey  2  Salk. 
ot  apply.  Secondly,  the  affidavits  do  not  show  that  the 
3ase  was  not  made  out  by  the  proper  evidence,  which 
been  a  writ  of  certiorari  and  mittimus  from  the  Court 
Y  (2  Chitt,  Arch.  673 ;  Hewson  v.  BrouMy  2  Burr.  1034); 
e  is  no  difficulty  in  the  Tvay  of  a  mittimus  from  Chan- 
g  to  a  County  Court  the  return  made  by  the  Court  of 
tnch  to  a  writ  of  certiorari  requiring  the  tenour  of  a 
ecord  to  be  certified,  an  inference  of  a  want  of  jurisdic- 
t  ground  is  not  supported.  Thirdly,  the  court  cannot 
'  prohibition,  when  tne  effect  will  be  to  set  aside  the 
erdict,  and  enter  a  nonsuit  on  account  of  the  insuffi- 
le  plaintiff's  evidence,  and  so  to  repeal  so  much  of  the 
«  final  the  decision  of  the  judge:  {Ex  parte  Raynery 
16,  C.  P. ;  Winsor  v.  Dunfordy  1  Cox  &  Macrae,  90). 
if  Breedon  v.  GiU  (5  Mod.  269),  is  distinguishable,  be- 
it  case  the  jurisdiction  depended  on  the  reception  of 
evidence:  and  in  Shotter  v.  Friend  (1  Show.  172),  the 
fered  to  compel  an  Ecclesiastical  Court  to  decide  ac- 
the  common  law  a  common  law  question,  whereas  in 
e  inferior  court  adjudicates  according  to  common  law. 
he  defendant  does  not  appear  to  have  objected  to  the 
f  the  examined  copy :  {Home  v.  Tlie  Earl  of  Camden, 
8.)  Fifthly,  the  defendant  has  acquiesced;  for  he  set 
of  set-off,  which  was  allowed,  but  only  **  by  consent.** 
M>ntr^ — The  case  of  The  Tower  of  London  Court  (1  Hoi.*  ' 
e  cases  4  Inst.  251,  show  that  debt  on  a  judgment  of 
>r  court  will  not  lie  in  the  County  Court.  So  also 
alk.  439.)  If  the  County  Court  has  not  the  means  of 
lestion  according  to  law,  it  has  not  such  a  jurisdiction 
^ill  be  an  obstacle  to  a  writ  of  prohibition;  and  mittimus 
oart  of  Chancery  to  a  County  Court  does  not  lie.  Per 
B.,  in  Ranee  v.  Jones.  With  regard  to  the  improper 
f  evidence,  it  is  admitted  that  the  judge  of  a  County 
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W1N80&  Court  must  conduct  a  trial  according  to  law.  He  failed  to  c 
DuNFORD.  i^  ^^6  present  case,  and  therefore  did  not  get  jurisdicticm  to 
.  -TT  the  judgment  of  which  it  is  now  sought  to  prohibit  the  execut 
owajndgment  ^^^^  CouRT. — Two  objections  have  been  raised  to  the  jori 
in  the  "umnOT  tion :  the  one,  that  a  County  Court  has  not  authority  to  ente 
of  judgment  an  action  on  a  judgment  of  one  of  the  superior  courts :  the  o 
Prohibition.  that  a  County  Court  has  not  the  means  of  trying  the  issue  wh< 
there  is  such  a  judgment  or  not.  The  first  of  these  objectioi 
met  by  the  language  of  the  act  giving  a  jurisdiction,  which  u 
in  respect  of  this  subject-matter  abridged  by  subsequent  excej 
words,  and  also  by  the  fact  that  the  necessity  for  averring  tha 
cause  of  action  arose  within  the  jurisdiction,  which  in  respe 
other  inferior  courts  was  and  is  the  difficulty,  is  not  incident  U 
particular  proceeding  in  a  court  constituted  under  the  9  &  10 ' 
c.  95.  The  other  objection  resolves  itself  into  the  ques 
whether  there  can  be  a  certiorari  and  mittimus  for  the  puipa 
sending  the  tenour  of  a  record  of  a  superior  court  to  a  Co 
Court  from  the  Court  of  Chancery?  The  case  in  1  Salk. 
shows  that  there  may  be :  and,  indeed,  the  difiSculty  suggestei 
Mr.  Baron  Alderson,  in  the  other  case  adverted  to  in  the  a 
ment,  is  one  of  inconvenience  only.  There  does  not  seem  t 
any  positive  difficulty  in  the  way  of  obtaining  the  proper  evidc 
and  therefore,  even  if  the  supposed  inconvenience  did  not  ai 
to  have  been  suggested  by  very  refined  apprehensions,  we  si 
be  bound  to  hold  that  the  jurisdiction  did  not  fail  for  wai 
means  to  exercise  it.  It  must  be  recollected  that  a  plea  dei 
the  record  will  not  be  resorted  to  in  every  case;  and  therefore 
unless  it  is  impossible  for  the  County  Court  to  try  the  que 
thereby  raised,  we  ought  not  to  defeat  the  provisions  of  the 
section,  which  gives  jurisdiction  over  debts  on  a  judgment 
superior  court  as  well  as  over  other  pleas  of  jK'i-sonal  aci 
The  other  points  may  be  dlsiM)sed  of  by  considering  the  negU 
the  defendant  to  object  at  tne  proper  time,  and  the  acquie« 
which  is  manifested  by  his  having  set  up  a  claim  of  set-oft 

Ruie  discharged  witJi  coi 
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COURT  OF  QUEEN'S  BENCH. 

Trinity  Termy  1848, 

DUBANT  AND  OTHERS  V.  TOMLIN. 

Jurisdiction — Partnership —  Certiorari, 

•ior  Courts  of  Common  LaWy  having  no  jurisdiction  to  try  a 
of  partnership  accounts^  cannot  entertain  such  a  question  when 
from  the  County  Court  under  section  90,  even  though  the  de- 
wiil  undertake  not  to  raise  any  objection  to  the  jurisdiction, 
m,  brought  in  the  County  Court,  for  the  unliquidated  balance 
rtnership  account  under  the  provisions  of  section  65  of  the 
Courts  Act,  the  judge  of  the  Inferior  Court  has  an  absolute 
»,  and  the  Superior  Courts  of  Common  Law  have  no  power  to 
him  or  to  revise  his  decisions,  however  he  may  trespass  beyond 
diction. 

*,  would  not  a  writ  of  prohibition  in  such  case  be  issued  by  the 
^  Chancery  f 

ca8c  a  rule  nisi  for  a  certiorari  had  been  obtained  to  Dukajytamd 
e  into  this  court  a  plaint  entered  in  the  Barnet  County    ^ToMmw?' 
Hertfordshire.     The  defendant  was  sued,  as  a  member        — 
met  Association,  by  the  other  members,  for  ISL  for  his  cSJS^'^cSSrt^ 
i  of  loss  ui>on  the  transactions  of  the  association  down  to  over  partner- 
period;  the  65th  section  of  the  9  &  10  Vict  c.  95,  en- '^p  *^^"^*«- 
[lat  the  jurisdiction  of  the  County  Courts  under  this  act 
nd  to  the  recovery  of  any  demand  not  exceeding  the  sum 
hich  is  the  whole  or  part  of  the  unliquidated  balance  of  a 
ip  account,"  &c 

h  showed  cause,  and  contended,  that  as  this  was  a  ques- 
een  partners,  the  superior  courts  could  not  entertain  it ; 
if  the  cause  were  to  be  removed,  the  plaintifis  would 
'  fful  from  a  want  of  jurisdiction,  and  that  therefore  the 
ought  not  to  be  granted. 

Saunders,  in  support  of  the  rule,  argued  that  it  never 
•e  been  the  intention  of  the  Legislature  to  give  to  the 
Courts  jurisdiction  in  cases  involving  often  such  difficult 
questions  of  law  as  those  of  partnerships,  and  prevent 
t  from  exercising  its  supervision;  but  that  if  any  real 
presented  itself  from  the  want  of  jurisdiction  in  this 
was  removed  by  the  95th  section,  which,  on  the  removal 
e,  enabled  the  judge  to  impose  such  terms  "  as  to  ]>ay- 
costs, — giving  security  for  debt  and  costs,  or  such  other 
he  shall  think  fit,"  the  defendant  being  ready  to  undertake 
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^otoSm^^  not  to  raise  any  objection  to  the  jurisdiction  of  the  court  to  eIlte^ 
ToMLiN.'     tain  the  cause. 
—  Lord  Dekman. — I  do  not  see  how  we  are  to  deal  with  tlw 

cause  when  it  is  removed — all  we  could  do  would  be  to  mat 
it  to  Chancery  to  be  disposed  of.  The  undertaking  of  the  df^ 
fendant  not  to  raise  any  objection  would  not  be  sufficient^  if  iim 
other  side  does  not  consent. 

Rule  duekwrgei. 


COURT  OF  QUEEN'S  BENCH. 

Thursday y  May  11,  1848. 
(Before   Lord  Denman,  C.  J.,   and   Patteson   and 

WiGHTMAN,  JJ.) 

Ex  parte  Cli  pperton.  * 

Re  Green. 

County  Court — Attorney's  Fees — Costs  as  between  attorney  and  cUenL 

The  9lst  section  of  the  County  Courts  Act,  9  4*  10  Vict  c.  95,  UmitiK$ 
the  fee  of  an  attorney  for  *'  appearing  or  acting*^  in  the  said  courtj  tf^' 
tends  equally  to  the  costs  between  attorney  and  client,  and  cUso  to  sM 
matters  done  by  the  attorney  in  relation  to  the  suit  previously  to  llf 
hearing, 

Exparte      TDETEIISDORFF  showed  cause  against  a  rule  which  had  beeft 
^S'geeen**  granted  on  the  motion  of  Creasy,  for  the  Master  to  review  fail 

—  taxation  of  an  attorney's  bill  of  costs,  which  contained  several  items 
Attorney'i  fees,  f^^  ^^  prosecution  of  a  suit  by  an  attorney  in  one  of  the  Countf 
Courts  established  under  the  9  &  10  Vict,  c  95.  The  bill  in  questioa 
contained  charges  for  writin^ir  letters,  &c,  as  in  an  attomeT% 
ordinary  bill  or  costs;  but  it  appearing  to  the  Master  that  « 
charges  were  made  in  rcs})ect  of  a  suit  prosecuted  in  one  of  tba 
County  Courts,  he  felt  bound  by  the  91st  section  of  the  act  10 
allow  only  the  small  sum  of  15^.  in  respect  of  all  the  proceedingi 
in  that  suit.  The  91st  section  of  the  act  enacted  that  '^  no  persoDi 
not  being  an  attorney  admitted  to  one  of  Her  Majesty's  Superior 
Courts  of  Record,  shall  be  entitled  to  have  or  recover  any  sum  o^ 
money  for  appearing  or  acting  on  behalf  of  auy  other  person  in  tha 
said  court ;  and  no  attorney  shall  be  entitled  to  have  or  recover 
therefore  any  sum  of  money  unless  the  debt  or  damage  claimetl 
shall  be  more  than  40«.,  or  to  have  or  recover  more  than  lOi.  fam 
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nd  oo6t8,  iinleas  the  debt  or  damage  claimed  shall  be  more     Ex  parte 
or  more  than  15*.  in  any  case  within  the  summary  juris-  ^j^q**^''* 
f  this  act."    The  rule  had  been  obtained  on  the  ground        — 
section  apj^ed  only  between  party  and  party,  but  not '^****"*3r'«  &«■• 
attorney  and  client.     He  contended,  however,  that  it  was 
1  to  ^pply  in  all  cases,  and  was  a  parliamentary  limitation 
AXa  of  tne  attorney.     It  was  said,  that  there  was  a  special 
;  oetween  the  client  and  attorney  in  this  case;  but,  if  so,  he 
ed  that  it  was  a  contract  which  could  not  be  enforced,  in- 
as  it  was  a  contract  in  violation  of  an  act  of  Parliament 
r  ground  on  which  the  rule  had  been  obtained  was,  that  the 
'  10#.  and  \&8.  spoken  of  in  the  91st  section  only  related  to 
Luneration  to  the  attorney  for  appearing  at  the  trial :  but 
art  would  see  that  the  words  '^appearing   or  acting  in 
of  any  other  person''  embraced  more  than  the  simple  ap* 
;e  at  the  trial,  and  in  their  natural  and  legal  meaning 
to  eveiy  thing  done  by  the  attorney  in  connection  with 

f^,  in  support  of  the  rule,  contended,  in  the  first  place,  that 
bon  only  applied  to  the  proceedings  which  took  place  at  the 
in  the  court,  and  not  to  the  preliminary  proceedings,  or  to 
vhich  took  place  afterwards.  The  attorney  was  not  to 
more  than  15*.  "therefore;"  and  by  reference  to  the 
part  of  the  section,  it  was  evident  that  the  word  "  there- 
leant  "  for  appearing  or  acting  on  behalf  of  any  other  per- 
:he  said  court."  He  was  to  recover  15*.  "  for  ap|)earing  or 
for  his  client.  The  word  "  acting,"  as  well  as  the  word 
ring,"  had  relation  solely  to  what  took  place  at  the  trial. 
18  manifest  from  the  earlier  portions  of  the  section,  which, 
Dtitling  an  attorney  to  appear  for  another  person  at  the 
,  went  on  to  make  his  right  to  argue  and  plead  for  such 
erson  conditional  on  the  judge's  permission.  "Appearing," 
re,  and  "  acting,"  might  both  be  treated  as  limited  to  Uie 
id  yet  each  word  might  have  a  distinct  and  rational  mean- 
Appearing"  meant  appearing  in  court  so  as  to  prevent  non- 
juqzment  by  default ;  and  "  acting,"  meant  acting  as  an 
;e.  To  these  Ainctions  alone  the  limited  charge  of  the  15«.  was 
ble.  \Mien  a  man  sued  in  the  County  Court,  it  was  as 
ry  for  him  to  adopt  the  proper  form  of  action,  to  make  all  co- 
tors  plidntiffs,  &c,  as  it  was  in  an  action  in  the  Superior 
Professional  advice  on  these  points  was  generally  necessary; 
h.  advice,  if  given,  ought  to  be  fairly  paid  for.  There  was 
\  in  the  act  that  necessarily  forbade  such  payment;  nor 
be  construed  so  to  preclude  an  attorney  from  charging  for 
tting-up  of  evidence,  which  was  a  distinct  proceeding,  and 
en  of  more  importance  in  suits  prosecuted  in  County  Courts 
Q  those  which  are  prosecuted  in  the  Superior  Courts,  inas- 
aa  in  the  former  the  parties  themselves  might  be  examined 
nesses,  which  rendered  it  necessary  to  be  prepared  to  answer 
•ssertions  which  an  adversary  might  choose  to  make.     The 
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Ex  parte 

Clippbbton.  88th  section  enacted,  '^  that  all  the  costs  of  any  action  or  prooeed- 
/to  Gbsen.    ipg^  jjQ^  herein  otherwise  provided  for,  shall  be  paid  by  or  appor* 

Attomey't  fees,  tioned  between  the  parties  in  such  manner  as  the  jndge  shall  tmiik 
fit,  ftc,"  and  that  section  seemed  to  show  that  costs  n^iit  be 
awarded  for  proceedings  previous  to  and  after  the  hearing.  Bat 
even  if  the  court  were  to  hold  that,  as  between  party  aM  paHj, 
\5s,  was  the  maximum  allowed  for  all  costs,  there  was  no  reaaonl^ 
suppose  that  the  section  referred  to  costs  as  between  attorney  aoi 
client  at  all.  [Patteson,  J. — Then  the  expression,  ''and  m 
attorney  shall  be  entitled  to  recover,  ftc,"  was  inaccurate,  became 
in  the  case  between  party  and  party  it  is  not  the  attorney  but  Ae 
party  who  recovers.]  The  construction  now  submittra  to  th 
court  was  much  confirmed  by  the  latrt  words  of  the  section,  whick 
made  the  right  to  any  costs  at  all  dej>end  upon  the  order  of  die 
judge  at  the  trial.  This  was  intelligible  as  between  party  sod 
jwuty,  but  absurd  if  applied  to  attorney  and  client  It  was  impos- 
sible for  the  judge  of  the  County  Court  to  know  all  the  motiTce 
which  might  induce  a  party  to  employ  an  attorney.  It  was  mort 
important  to  the  public  tnat  they  should  have  that  option.  A 
party  might  be  incompetent  to  act  as  his  own  advocate,  and  even 
if  comj)etent  his  engagements  in  business  might  be  such  as  to 
render  it  impossible  for  him  to  attend  the  court,  where  he  would 
have  to  wait  nearly  a  whole  day  before  his  cause  came  on.  He 
submitted  that  no  gentleman  of  skill  and  integrity  could  be  ex- 
pected to  undertake  cases  in  those  courts  if  the  amount  to  be 
recovered  for  the  attention  devoted  to  the  entire  proceedings  in 
the  case  were  to  be  limited  to  the  small  sum  of  15*.  It  mi^ht  be 
proper  that  the  Master  should  require  to  be  satisfied  that  the  a^ 
tomey  had  given  notice  to  his  client  that  such  extra  costs  cooU 
not  be  recovered  from  the  opposite  party,  as  was  done  in  the  case 
of  writs  of  trial  before  the  sheriff;  but  to  hold  that  more  than  15ii 
could  not  in  any  case  be  recovered  would,  he  submitted,  be  a 
limitation  most  injimous  to  the  public,  and  such  as  was  not  con- 
templated by  the  act.  At  all  events,  where  there  had  been  a 
spei'ial  agreement  between  the  attorney  and  client,  the  attomef 
ought  to  be  allowed  to  recover  his  costs.  Cur.  adv.  vuJtL 

Wednesday,  July  12. — The  Court  this  day  delivered 

JUDGMENT. 

Patteson,  J. — This  was  an  application  to  review  the 
taxation  of  a  bill  of  costs  against  his  own  client  for  business 
in  the  County  Court  by  an  attorney.  The  Master  had  alloi^  ^ 
only  10*.  according  to  the  provisions  of  the  statute  9  &  ^ 
Vict,  c  95,  8.  91.  Two  objection.^  were  made ;  first,  that  '^■' 
clause  does  not  apply  to  a  bill  between  attorney  and  client,  \ 
only  between  party  and  party  ;  and,  secondly,  that  it  does  nc*" 
ply  to  any  business  preliminary  to  the  hearing  of  the  cause,  tf 
with  a  ^-icw  to  a  suit  in  the  Countv  Court.  The  words 
section  are  pretty  clear, —  that  "  no  attorney  shall  be  entil 
have  or  recover  therefore ;"  that  is,  for  appearing  or  acting 
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a  behalf  of  anjr  other  person  in  the  County  Court  more  than  the     ^  P^^ 
Qm  there  specified,  as  allowed  by  the  Master.    We  are  of  opinion    /i^GuMJL ' 
slMt  the  Legislature  did  not  intend  to  make  any  distinction  be-        — 
bvien  an  attorney's  right  to  recover  firom  the  opposite  party  and  ^^^^^  '•••• 
baa  lu8  own  client.     We  think  the  costs  intended  to  be  allowed 
between  party  and  party,  in  regard  to  attorneys,  are  all  such  costs 
asfudL  attorneys  are  entitled  to  receive  from  their  clients.     The 
ktter  part  of  the  section  which  requires  the  order  of  a  judge  for 
the  allowance  of  such  costs  as  between  party  and  party  was  meant 
as  a  further  check  against  the  unnecessary  employment  of  attor- 
om,  bat  does  not  limit  or  control  the  preceding  part  of  the  clause. 
Wc  are  further  of  opinion  that  the  words  "  actmg  for  any  other 
penon  in  the  County  Court,"  include  everything  that  is  done  by 
u  attorney  in  regard  to  a  suit  in  the  court,  whether  before,  or  at, 
«  after,  the  heanng.     The  88th  section  was  referred  to,  but  that 
tkows  no  further  light  upon  the  subject ;  and,  therefore,  the  rule 
be  discharged. 


COURT  OF  COMMON  PLEAS. 

June  15,  1848. 

Waters  v.  Handley. 

Jurisdiction — Prohibition — Bill  of  exchange — Practice, 

Tie  Counii/  Court  h(MS  jurisdiction  over  bills  of  exchange. 

ifkert  ii  appeared  that  the  defendant  had  never  been  summoned^  and 
the  judge  of  the  County  Court  had^  nevertheless^  proceeded  to  adjudi- 
fate  in  the  matter^  this  court,  considering  the  determination  whether 
process  teas  regular  or  not  to  lie  properly  in  the  judge  of  the  County 
Court,  will  not  interfere  by  prohibition, 

Xeitker  will  the  court  interfere  by  prohibition,  because  the  summons, 
having  been  obtained  by  leave  of  the  court  for  the  district  in  which  the 
drfemdant  dwelt  or  carried  on  his  business  within  six  months  next  before 
acAon  brought,  or  in  which  the  cause  of  action  arose,  did  not,  on  the 
fate  of  it,  show  that  it  had  been  obtained  by  leave  qfstich  court, 

^J^  AYLOR  moved  for  a  rule  to  show  cause  why  a  writ  of  prohibi-     Waters 
-^-^  tion  should  not  issue  to  the  judge  of  the  Clerkenwell  County 
Court  of  Middlesex,  on  the  following  grounds: — First,  this  is  an 
«fion  on  a  bill  of  exchange.  It  is  submitted,  on  the  authority  of  the  J.^'^jJi ^''"f 
]A    ^^"^few  V.  Vtchers,  11  Law  T.  104,  that  the  County  Court  has  exchange— 
j|    *>]ori8fic6on  over  actions  on  bills  of  exchange.  There  Cresswell,  J.  J" Jj^l!.^  p^ohr- 
*  Tcport^d  to  have  said,  that  it  was,  at  least,  doubtfiil  whether  the  bit 
^JJ^  Court  had  jurisdiction  in  such  cases.     [Cresswell,  J. — 
Whtt  1  aid  had  reference  to  the  128th  section  of  the  act.     Those 
tb^     ?^  dearly  have  jurisdiction  where  the  defendant  dwells  in  the 
't     ??^  ^Aiii  which  the  cause  of  action  arose.]     Secondly,  the 
r>'     ^^"•^  was  never  summoned;   and,  consequently,  the  judge 
.^*     '^^^^thout  jurisdiction  when  he  heard  and  determined  the  case, 
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before  it  had  been  proved  that  the  defendant  had  been  Bummoned. 
The  affidavit  on  which   this  motion  is  grounded  shows  that  a 
sununons  had  been  left  at  a  certain  house,  but  that  house  was  not 
the  house  of  defendant,  neither  had  the  sununons  ever  come  to  his 
knowledge.     Thirdly,  in  the  affidavit^  the  defendant  swore  that, 
at  the  time  of  the  entry  of  the  plaint^  he,  the  defendant,  did  not 
reside  in  the  Clerkenwell  district,  nor  had  he  resided  there  within 
the  previous  six  months.    There  was,  therefore,  clearly  no  jurisdio- 
tion  in  the  Coimty  Court  to  try  this  action.    [Maule,  J. — Is  not 
the  issue  of  the  summons  the  commencement  of  the  action  ?]   It  is 
submitted  that  it  is  not.     The  59th  section  says,  that  the  plaintiff 
shall  apply  to  the  clerk,  who  shall  enter  a  plaint,  and  **  thereupon" 
a   summons  shall  issue.      If   the   summons    be   considered    the 
commencement  of  the  action,  then  the  word  ^^  thereupon"  shows 
that  the  entry  of  the  plaint  had  reference  to  the  same  time; 
so  that  when  the  affidavit  stated  that  the  defendant  ^^  had  not  i^ 
sided  in  the  district  at  the  time  of  the  entry  of  the  plidnt,"  it  was 
equivalent  to  saying  that  the  defendant  had  not  resided  there  at 
the  time  of  the  issuing  of  the  suimuons.     Fourthly,  the  summons 
does  not  state  that  the  leave  of  the  court  within  which  the  de* 
fendant  dwelt  or  carried  on  business  within  six  months  next  before 
action  brought,  or  of  that  wherein  the  cause  of  action  arose,  had 
been  granted  to  issue  it.    It  should  have  shown  this.    [CresswelLi 
J. — How  can  this  involve  the  jurisdiction  of  the  court  ?]     It  la 
conceded  that  this  would  rather  be  a  ground  for  a  prohibition  pn., 
defectu  triationisy  than  for  a  prohibition  pro  defectu  jurisdictumk^ 
The  writ  goes  for  either,  as  there  are  abundant  cases  to  show») 
All  process  must  show  the  jurisdiction  of  the  court  whence  it 
issues,  and  unless  the  "  leave  of  the  court"  appeared  on  the  face  of 
the  summons  when  it  issued,  in  the  two  instances  where  by  the. 
60th  section  leave  is  made  necessary,  a  defendant  would  not  know 
whether  it  was  imperative  on  him  to  attend  to  the  sununons  or  not. 
if  he  resided  out  of  the  district.     Exce])t  this  appears,  the  casa-. 
does  not  properly  come  before  the  court,  and,  consequently,  thopft, 
was  a  defect  in  the  triaL     On  these  four  grounds  it  is  submitted 
there  should  be  a  rule  in  this  case. 

CoLTMAN,  J. — There  is  no  doubt  in  the  breast  of  the  oooit 
that  an  action  lies  in  the  County  Court  on  bills  of  exchange  under, 
20^,  there  will,  therefore,  be  no  rule  on  the  first  ground.    As  to  tba . 
second  point,  we  think  it  was  for  the  judge  to  determine  whether; 
the  process  was  properly  issued  or  not.     On  the  third  ground  we.^ 
think  there  should  be  a  rule,  as  the  defendant  swore  that  he  did. 
not  reside  in  the  district  at  the  time  of  the  entry  of  the  plaint,  and 
had  not  for  six  months  before.     On  the  fourth  ground  we  refuse  a 
rule,  as  this  form  of  siunmons  was  framed  by  the  judges,  and  we  think 
it  must  be  taken  to  be  good  in  special  as  well  as  in  general  cases. 

Wilde,  C.  J.  was  absent  from  indisposition. 

Maule,  J.  and  Cresswell,  J.  concurred. 

Rule  refused  on  the  Jirst^  second,  and  fourth  grounds;  ruk 

nisi  on  tJie  third  ground. 
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COURT  OF  EXCHEQUER. 

July  13,  1848. 

BuTLEB  V,  Coney. 

JurUdieHon — BiU  of  exchange — Suggestion — Practice. 

The  court  will  notj  on  a  motion  for  a  suggestion,  decide  whether  or  not  a 

Ul  of  exchange  is  within  the  jurisdiction  of  the  County  Court, 
^Kry,  whether  a  bill  of  exchange  is  a  cause  of  action  within  the  juris- 

Ht^on  cf  the   County  Court,  and  whether  the  superior  courts  have  a 

ameunent  jurisdiction  f 
(k  a  motion  for  a  suggestion,  it  is  not  necessary  to  negative  the  fact  that 

plaint^  is  an  attorney,  that  is  matter  that  properly  should  come  from 

Ike  other  side. 

VTEEDHAM  showed  cause  against  a  rule  calling  on  the  plain-  Butlbk 
i^  tiff  to  show  cause  why  the  plaintiff  should  not  bring  m  the  conet 
fmtea  and  file  the  plea  roll,  so  that  the  defendant  might  enter  a  —  ' 
■ggestion  to  deprive  the  plaintiff  of  costs,  under  the  County  ?!su^^^^ 
Coiiti  Act.  The  rule  was  obtained  on  an  affidavit,  which  it  is 
coifeDded  is  insufficient.  The  128th  and  129th  sections  of  the 
ft  10  Vict.  c.  95,  are  the  sections  relied  on.  The  128th  section 
CMcts  that  all  actions  which,  before  the  passing  of  the  act,  might 
iive  been  brought  in  the  superior  courts,  where  the  plaintiff 
AreOs  more  than  twenty  miles  from  the  defendant,  or  where  the 
of  action  did  not  arise  wholly,  or  in  some  material  point, 
the  jurisdiction  of  the  court  within  which  the  defendant 
dweDs,  or  where  any  officer  of  the  court  shall  be  a  party,  such 
action  may  be  brought  in  the  superior  court,  at  the  election  of 
Ae  par^  suing.  The  129th  section  enacts,  that  if  any  other 
ledon  shall  be  brought  in  the  superior  court  for  any  cause 
Qlher  than  those  lastly  specified,  for  which  a  plaint  might  have 
ken  entered  in  the  County  Court,  if  he  recover  less  tnan  20L 
kit  deprived  of  costs.  By  the  128th  section,  he  must  show  one 
•  other  of  these  two  &cts,  that  the  plaintiff  and  defendant  reside 
^nAin  twenty  miles  of  each  other,  or  he  must  show  that  the  cause 
tf  tetion  arose  within  the  jurisdiction  of  the  County  Court,  and 
the  way  in  which  he  seeks  to  show  that  the  cause  of  action  arose 
vidiin  the  jurisdiction  of  the  court  is  this ;  he  states  that  the 
ictioii  is  brought  in  the  present  case  for  a  cause  for  which  a  plaint 
lught  have  been  entered  in  the  County  Court,  and  that  the  said 
ctoee  of  action  arose  in  a  material  point  within  the  jurisdiction  of 
^  County  Court     He  does  not  state  that  the  whole  cause  of 
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B(7TLE&  action,  or  all  the  causes  of  action,  arose  within  the  juriodictioii; 
CoNKT.  it  is  consistent  with  this  affidavit  that  the  action  may  have  been 
Billoir~diaii  ''^^^S'^*  ^^^  five  different  causes,  and  four  of  them  may  not  Ihitb 
— finggestioiL  been  within  the  jurisdiction  of  the  court ;  and  the  fact  is,  that  one  ^ 
of  the  causes  of  action  arose  upon  a  bill  of  exchange,  about  whid  ji 
there  is  considerable  doubt  whether  it  can  be  said  to  have  usxj 
locality,  so  as  to  be  within  the  jurisdiction  of  a  County  Court. 
Secondly,  the  affidavit  does  not  negative  the  fact  that  the  plaintiff 
was  an  attorney,  in  which  case  he  would  not  be  bound  to  sue  in  the 
County  Court:  (Jones  v.  Braum^  1  Cox  &  Macrae,  102.)  [Pollock, 
C.  B. — It  is  sufficient  if  it  appears  to  be  within  the  scope  of  the 
act.  If  there  is  any  particular  matter  which  will  take  the  case 
out  of  the  statute,  it  should  come  from  the  other  side.  If  he 
comes  within  the  words  of  the  section  it  is  quite  sufficient.]  Then 
as  to  the  point  upon  the  bill  of  exchange — the  action  was  brought 
as  well  upon  a  bill  of  exchange  as  for  goods  sold  and  delivem. 
The  cause  of  action  upon  a  bill  of  exchange  cannot  be  said  to 
arise  anywhere.  The  cases  decided  as  to  changing  the  venne 
clearly  show  that  a  bill  of  exchange  has  no  locality.  [PoLLOCK, 
C.  B. — I  think  you  can  hardly  expect  that  the  court  will  decide  t 
point  of  this  description  on  a  motion ;  the  other  side  ought  to 
have  an  opportunity  of  arguing  it,  so  that  if  they  please  they 
can  take  the  opinion  of  a  court  of  error.]  It  is  true  that  m  a 
case  {Nind  v.  Rhodes^  1  Cox  &  Macrae,  155),  Coleridge,  J.  seemi 
to  have  Hield  that  bills  of  exchange  are  within  the  act,  but  the 
point  is  still  pending  before  the  fiill  Court  of  Common  Plesk 
[ Alderson,  B. — It  is  not  that  it  does  not  arise,  but  that  it  does 
not  arise  wholly  or  in  some  material  point ;  therefore,  if  it  arose  in 
some  material  point,  it  will  do.]  The  action  is  upon  a  bill  of  ex* 
change  accepted  by  the  defendant. 

Alderson,  B. — Then,  if  it  were  accepted  within  the  juriadkh 
tion,  would  not  that  be  a  material  j>oint  ?  But  I  have  no  doubl 
myself  about  its  being  within  the  jurisdiction  of  the  County  Court. 
The  only  question  is,  whether  the  superior  courts  have  not  a  oo«» 
current  jurisdiction. 

Manisty,  contrtL 

Pollock,  C.  B. — I  do  not  think  it  necessary  to  decide,  on  thk 
argument,  whether  the  doubt  suggested  about  the  bill  of  exchai^ 
is  well  founded  or  not.  The  cause  is  not  before  us  sufficiently  tBt 
do  so.  Mr.  Mardsty  applies  for  leave  to  enter  a  suggestion 
which,  substantially,  he  has  a  right  to  do,  unless  he  is  successful^ 
opposed  as  to  the  jurisdiction  of  the  court  It  is  true  that  we  aut 
called  upon  to  decide  matter  of  law  whenever  it  arises ;  but  wins 
an  application  is  made  to  the  court  and,  if  decided  one  way,  laofMi 
to  investigation,  and  when  decided  the  other  way  the  decisi<Hi  m 
conclusive,  I  think  we  ought  to  decide  in  that  way  which  wjQ 
allow  of  our  decision  being  reviewed.  If  there  be  a  shade  ef 
doubt  on  the  subject,  I  think  we  ought  not  to  deprive  Mr.  MoMd/f 
of  his  right  to  have  our  decision  investigated. 
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RoJLP£,  B.— I  think  it  is  the  most  inconvenient  coarse  to  have      Butlbb 
the  matter  diflcossed  now.     It  is  a  legal  right  riven  by  the  statute      coNkr. 
ihnt  he  shoukt  have  a  suggestion  entered  on  ^e  record ;  and  if  it        — 
he  km  legal  right,  we  are  bound  to  put  him  in  such  a  situation  as 
will  insure  him  this  right ;  and  when  it  is  done,  then  will  be  the 
paper  time  to  discuss  whether  he  is  right  or  not.     The  rule 
nost  be  made  absolute. 

Jtuk  absolute. 


JUDGES'  CHAMBERS. 


(Before  Babon  Platt.) 
Russell  v.  Jones. 

Counsel — Privilege  Jrom  arrest 
A  hmrister  bona  fide  attending  a    County   Court  is  privileged  from 


Pthis  case  an  application  was  made  before  Mr.  Baron  Piatt,  at     Russell 
chambers,  by  Philp,  an  attorney  acting  on  the  part  of  the  ^' 

defendant,  a  barrister,  to  show  cause  why  the  defendant  should        ?^' 
not  be  discharged  out  of  custody  of  the  sheriffs  of  London,  in  Privilege  of 
tkis  and  several  other  actions  upon   which  the  defendant   had  ^^^^  • 
been  detained,  on  the  ground  that  the  defendant,  at  the  time 
rf  the  arrest,   was   protected    by   his  privilege   as   a  barrister. 
It  appeared  that  the  defendant,  having  received  a  brief  to  appear 
••  eoonsel  before  Mr.  Clive,  the  judge  of  the  Southwark  County 
Comt,  had   been   in  attendance  there   accordingly,  and   on   his 
Ham  from  the  court  to  his  residence,  as  he  was  passing  through 
4e  city  towards   Holbom-hill,  he   was  arrested  by  one  of  the 

!4tfDas  of  the  sheriffs  of  London,  upon  a  writ  of  ca.  sa.  for  45/., 
baed  at  the  suit  of  the  plaintiff,  and  conveyed  to  Whitecrpss 
\  famm^  when,  on  searching  the  office,  it  was  found  that  there  were 
\  cvoral  other  detainers  against  him ;  and,  although  the  defendant 
;  dumed  his  privilege,  the  Secondaries  refused  his  discharge.  On 
F  tke  part  of  the  defendant  it  was  contended  that,  inasmuch  as  the 
Soathwark  County  Court  was  established  by  the  9  &  10  Vict,  c  95, 
*nd  was  a  court  of  record,  and  so  recognized  by  the  courts  at 


I 
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Westminster,  a  barrister  practising  and  appearing  in  those  courts 
at  the  time  of  the  sitting  of  the  court,  under  the  provisions  of  the 
act,  was  entitled  to  the  same  privileges,  and  protected  from  arrest 
in  going  to  and  returning  from  such  court,  in  the  same  manner  as 
a  barrister  was  priyil^ed  from  arrest  while  attending  in  either 
of  the  superior  courts  at  Westminster,  during  the  sittings  of  those 
courts. 

Eady^  for  the  plaintiff,  contended,  contra,  that  the  defendant 
was  not  privileged,  and  that  the  County  Court  was  not  a  court 
to  which  the  meaning  of  the  privilege  was  intended  to  ajqily, 
and  that  it  did  not  extend  to  anv  case  unless  it  was  shown  that 
the  defendant  was  in  actual  attendance  at  Westminster :  {NewUm 
V.  Constable,  2  Q.  B.  Rep.  166.) 

Platt,  B.  said,  the  only  doubt  he  had  on  his  mind  was,  whether 
the  defendant  was  entitled  to  be  discharged  upon  the  other  d^ 
tainers.  A  case  of  a  similar  nature  had  occurred  before  Patteso^ 
J.,  and  after  consulting  the  judges,  they  were  of  opinion  that  he 
was.  There  could  be  no  doubt  that  the  County  Court  was  a 
court  of  record,  and  that  a  barrister  hon&Jide  attending  such  oomt 
was  privileged  from  arrest ;  and  therefore,  in  this  case  the  de- 
fendant was  entitled  to  be  discharged  as  to  all  the  actions  upos 
which  he  was  detained.  The  learned  judge  made  the  oide^ 
accordingly,  the  defendant  not  to  bring  any  action  against  tbe 
sheriff,  and  without  costs. 


\ 
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COURT  OF  QUEEN'S  BENCH. 

June  28,  1848. 
Gbegobt  and  another  v.  Chidsey. 

Catue  of  action — Splitting  demands, 

being  indebted  to  piaintifffi  in  a  mm  exceeding  20/.  M«y 
jMni  in  the  County  Court  for^  and  recovered  19/.  9s.  Gd. 
^ffs  afterwards  swtd  for  ike  balance  in  the  superior  courts 
^ration  containing  counts  for  money  lent^  goods  soJdj  and 
fated.  Defendant  pleaded  to  the  whole  declaration  the  for- 
tty  Court  judgment^  and  that  the  plaintiffs  had  cause  of  action 
i9L  9s.  6d.  and  all  the  money  in  the  declanUion  for  which  a 
My  if  the  whole  had  been  under  20/.,  have  been  entered  at  the 
t  entering  it  for  the  19L  9s.  6d.  : 

it  should  have  averred  the  causes  of  action  in  the  County 
be  the  same  as  those  for  which  the  action  was  brought  in  the 
court;  and  that  ^^ cause  of  action^  in  the  63rd  section  of 

0  Vict.  c.  95,  does  not  include  all  that  may  be  inserted  in  one 
u  count. 

rthery  when  the  plaintiff  relinquishes  the  excess  ovir  20/.,  to 
m  to  sue  in  the  County  Courts  it  should  not  be  so  entered  upon 
tent  of  the  County  Court  accordingly  that  the  excess  is  aban' 
vd  that  the  judgment  is  in  full  discharge  of  all  demands  f 

-as  an  action  of  debt  brought  by  the  plaintiffs,  who  were  Gbboobtawd 
eepers,  against  the  defcn<mnt,  a  contractor  on  the  Bristol     ^^°J^^* 
;r  railway,  and  the  declaration  contained  three  counts,     Chidsey 
Kxlfl  sold  and  delivered,  another  for  money  lent,  and  a  cinserfaction 

an  account  stated.     Defendant  pleaded,  1st,  never  in — S|»uumgde- 
nd,  payment ;  and  3rd,  a  special  plea  under  the  9  &  10  man^s. 
5,  s.  63.      The   plea  alleged   the  passing  of  that  act, 

after  specifically  setting  out  all  tnat  was  required  to 
or   the  purpose  of  holdmg  a  County  Court  under  it 

for  the  district  of  Gloucestershire,  it  proceeded  to  aver 
0rards,  and  whilst  the  defendant  was  indebted  to  the 
n  the  sum  of  19/.  9s.  6d.y  and  also  all  the  moneys  in  the 
i  mentioned,  and  before  the  commencement  of  this  suit, 

&C.  and  during  all  the  time  aforesaid,  the  plaintiffs  had 
ction  against  the  defendant  for  more  than  20/.,  to  wit, 

1  the  sum  of  19/.  9s.  6d.  as  for  all  the  moneys  in  the 
I  mentioned,  for  wliich  a  plaint  then,  to  wit,  on,  &c. 
could  have  been  entered  under  the  said  act,  at  the  said 
len,  &c  if  the  said  demand  and  cause  of  action  so  due 
Icfendant  to  the  plaintiffs  had  not  amounted  to  or  been 

T 
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^"SJotJeb'^  more  than  20L     The  plea  then  proceeded  to  state  that  tl 

V.  tiffs  had  brought  a  suit  in  the  said  County  Court,  held  at 

Chidsbt.     f^j,  ^jjg  igi  9^^  g^  setting  out  the  proceedings  in  detail 

Cftose  of  action  court  to  the  judgment^  and  averring  that  judgment  was  r< 
— Splitting  de-  in  that  court  for  the  sum  of  19t  9^.  6d»  and  entered  acco 
and  that  the  phdntiffs  did  thereby  under  and  by  virtue  o 
abandon,  give  up  and  exonerate  tne  defendant  from  all  the 
in  the  declaration;  it  then  alleged  the  identity  of  the  p 
the  usual  way,  that  the  plaintins  below  were  the  same  a 
action,  and  the  defendant  below  as  the  defendant  here, 
last  plea  there  was  a  special  demurrer,  on  the  ground  that  i 
show  with  sufficient  certainty  that  the  sum  recovcrec 
County  Court  was  in  re8|)ect  of  any  jiart  of  the  debts  cL 
the  declaration ;  and,  for  anything  alleged  to  the  contrary, 
several  debts  and  causes  of  action  in  the  declaration 
entirely  distinct  debts  and  causes  of  action  from  the  < 
causes  of  action  for  wliich  the  judgment  has  been  recoverc 
County  Court ;  and,  if  it  did  so  appear,  it  was  not  direc 
only  as  matter  of  inference. 

Dowdeswelly  in  8Uj)port  of  the  demurrer. — This  plea  L 
upon  the  63rd  section  of  the  County  Court  Act  as  to  tl 
ting  demands.  He  then  referred  to  the  plea,  and  cc 
that  IVIr.  Justice  Coleridge  had  already  decided  the  poi 
a  similar  clause  in  the  Brighton  Court  Act,  in  a  case  c 
V.  Ellis  (1  D.  &  L.  63  ;  1  Law  T.  261),  where  ther 
claim  for  goods  sold,  for  rent,  and  for  a  horse  sold,  and  tl 
tiff  having  recovered  for  the  price  of  the  horse  only  in  the 
court,  was  held  not  to  be  precluded  from  suing  in  tliis  c 
the  remainder. 

F.  Bailey,  who   appeared  in  sup]x)rt  of  the  plea. — In 
Ellisy  the  learned  judge  really  decided  no  such  thing.     Tt 
cation  to  Air.  Justice  Coleridge  was  to  stay  all  further  ] 
ings  in  the  action,  which  he  declined  to  do,  stating  that  i 
defence  was  available  it  must  be  pleaded. 
•  DatodeswelL — Grirnblet/  v.  Acknryd,  ( 1 7  L.  J.  1 5  7,  Ex. )  is  t  o 

effect.  Here  there  are  three  counts  and  three  distinct  causes  c 
and  it  is  in  no  way  shown  that  they  are,  or  that  any  one  of  tli 
the  same  as  that  for  which  the  judgment  was  recovered  in  the 
Court.  [Patteson,  J. — Why  did  not  the  defendant  al 
identity  of  the  cause  of  action,  in  the  same  way  as  the  id< 
the  parties  is  shown  upon  this  plea  ?]  Because  the  sums  o 
due  are  different  debts,  and  distinct  causes  of  action  ;  my 
friend  could  not  so  aver  it,  and  it  was  preferred  in  this 
purpose,  as  it  could  not  have  been  done  in  any  other  to  i 
facts.  [Coleridge,  J. — The  63rd  section  says,  "that 
not  be  lawful  to  divide  any  cause  of  action,  and  any 
having  cause  of  action  for  more  than  20/.  for  which  a  plair 
be  entered  under  this  act,  if  not  formore  than  20/.  may  abaD 
excess,  and  thereupon  the  plaintiff  shall,  in  proving  h 
recover  to  an  amount  not  exceeding  20/.  and  the  judgmen 
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tpon  such  plaint  shall  be  in  full  discharge  of  all  demands  in  Grhoory  anh 
of  such  verification."     Then  what  do  you  say  to  this  part     ^^^^J"^*' 
Jea,  which  states  that  the  plaintiffs  had  cause  of  action —     Chidsey. 
singular  number — for  as  well  the  19/.  9*.  6rf.  as  all  the  cau8e"^action 
}  in  the  declaration  for  which  a  plaint  could  have  been  ^Splitting  de* 
I  in  the  County  Court?]     The  answer  was  given  by  Mr.  nmd*- 

Patteson,  that  it  should  appear  that  the  cause  or  causes 
m  were  the  same. 

w. — The  account  stated  would  include  the  two  other  counts 
OS  sold  and  money  lent,  and  all  under  the  new  rules  miffht 
aded  in  one  indebitatus  count.  It  has  never  yet  been  held 
latever  might  be  included  in  one  indebitatus  count  is  not  to 
strued  under  this  clause  as  a  cause  of  one  action.  He 
1  to  Wichham  V.  Lee  {W  Law  T.  240.) 
lESONy  J. — It  certainly  does  not  mean  all  that  might  be 
d  in  a  general  indebitatus  count,  for  that  may  contain 
it  causes  of  action  altogether  very  distinct  from  one 
• 

D  Denman. — Had  you  not  better  see  if  the  facts  will  not 
ou  to  amend. 

fESON,  J. — In  doing  so,  observe  that  at  the  latter  part 
63rd  section  it  is  said,  "the  judgment  of  the  court  upon 
laint  shall  be  in  full  discharge  of  all  demands  in  respect 
1  cause  of  action,  and  entry  of  the  judgment  shall  be 
jcordingly." 

Leave  to  amend  accardinffly. 


t2 
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COURT  OF  COMMON  PLEAS. 
Trinity  Term,  1848. 

Peterson  and  another  v.  Davis. 

Suggestion  to  deprive   plaintiff  of  costs — Affidavit — Jurisdiction 

judge  at  chambers — Time  for  application. 

Final  judgment  on  a  verdict  for  less  than  20/.  was  signed  on  the 
of  May. ,  A  summons  at  chambers  was  taken  out  to  show  cause 
the  defendant  should  not  enter  a  suggestion  to  deprive  the  pkd 
of  costs  and  was  dismissed  for  insufficiency  of  the  affidavit 
other  summonses  were  afterwards    taken  out,  and  also  dismisse 
the   ground  that    the    matter   had   been  previously  disposed  ^ 
another  jtidge.     Then  an  application  was  made  to  the  court  w 
the  first  four  days  of  term. 

Held  that  the  application  was  in  time,  and  was  not  precluded  ^ 
previous  application  at  chambers. 

The  affidavit  in  support  of  the  application  for  leave  to  enter  a  sm 
tion,  stated  that  the  defendant,  at  the  time  of  bringing  the  ai 
carried  on  his  business  at  JVo.  133,  Fenchurch-street,  in  the  eii, 
London,  and  dwelt  and  carried  on  his  business  in  the  city  of  Lo\ 
aforesaid,  and  that  the  plaintiff,  at  the  commencement  of  the  smi 
not  dwell  more  than  twenty  miles  from  the  defendant,  but,  on  the 
trary,  did  dwell  within  the  distance  of  one  mile  from  the  defendani 

Held,  to  be  insufficient,  ijiasmuch  as  it  did  not  show  thai  the  action 
not  one  in  which  there  is  a  concurrent  jurisdiction  with  the  supt 
courts,  under  sect.  112  of  the  City  of  London  Act  ( 10  &  1 1  Vict  e,  h 
and  which  is  there  given  in  cases  where  the  plaintiff  dwells  i 
than  twenty  miles  from  the  defendant. 

Whether  a  suggestion  may  be  entered  where  the  plaintiff  does  not  d 
more  than  twenty  miles  from  the  defendant's  place  of  business,  altko 
he  dweUs  more  than  twenty  miles  from  defendants  dwelling,  guartl 

Pbtbmon     T  USH  had   obtained  a  rule  calling  on  the  plaintiff  to  A 
AND  ANOTHER  J^  causo  whj  80  much  of  the  final  judgment  signed  in  this  ca 
Davis.       as  relates  to  costs  shoiJd  not  be  set  aside,  or  why  the  pbii 
SaggMtion—     should  not  be  restrained  from  taking  out  execution  in  this  a 
Juriadiction.      for  more  than  the  amount  of  debt  recovered  on  the  trial  of 
action;   or   why,  upon    payment    by  the    said  defendant  to 
plaintiffs,  or  their  attorney,  of  their  costs  of  the  said  judgjn 
the  said  judgment  should  not  be  set  aside,  and  the  said  pl2n 
should  not  forthwith  carry  in  the  record  in  this  cause,  and 
defendant  be  at  liberty  to  enter  a  suggestion  thereon  to  dep 
the  said  plaintiffs  of  their   costs   of  this  action,  the  verdict 
the  said  plaintiffs,  on  the  said   trial,   being  for  a  sum  not  HJ* 
than  20/.,an:l  for  the  recovery  of  which  a  plaint  might  have  be 
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in  the  Sheriff's  Court  of  the  city  of  London,  pursuant    Pbtbbsoh 
D&  11  Vict,  c  IxxL    It  appeared  that  the  action  was  com-  ^^^  ^otkeu 
on  the  14th  of  March,  1848,  and  that  it  was  tried  on  the      Davis. 

May,   and  a  verdict   for  12i  3«.  6 A  returned  for  the  suggestion— 
'^     Immediately  after  the  trial,  on  the  same  day,  the  de-  Juriadiction. 

took  out  a  summons  calling  on  the  plaintiffs  to  show 
hy  a  suggestion  should  not  be  entered  herein  to  deprive 
ntiffs  of  their  costs  in  this  cause,  the  verdict  being  under 
nely,  12L  3s.  6rf.,  or  why  all  proceedings  under  the  said 
should  not  be  stayed  tiU  the  first  four  days  of  the  pre- 
•m,  to  enable  defendant  to  apply  to  the  court  to  enter  a 
on.  On  the  following  day,  the  summons  was  attended 
b  parties  before  Coltman,  J.  when  the  said  plaintiffs, 
tended  by  counsel  objected,  that  the  said  summons  was 
ire,  and  that  the  appUcation  ought  to  be  made  to  this 
nd  that  the  affidavit  was  not  sufficient ;  and  that  it  did 
B  that  the  plaintiffs,  nor  either  of  them,  were,  or  was  not, 
or  an  officer  of  the  said  court,  for  the  more  easy  recovery 
I  debts  and  demands  within  the  city  of  London  and  the 

thereof.  The  summons  was  dismissed  without  costs,  upon 
le  affidavit  was  amended,  and  a  similar  application  made 
sh  summons ;  but  the  judge  refused  to  hear  the  same  ap- 
i  again,  and  dismissed  the  smnmons,  as  also  another  sum- 
aich  had  been  taken  out  to  show  cause  why,  on  payment 
kmount  of  the  said  verdict,  all  proceedings  in  the  said 
hould  not  be  stayed,  and  for  the  like  stay  of  proceedings, 
e  the  defendant  to  move  the  court  to  enter  a  suggestion, 
intiff's  attorney,  immediately  after  the  said  summonses 
imissed,  proceeded  to  tax  his  costs  of  the  said  action,  and 
led  to  proceed  to  execution.  Whereupon,  and  before  said 
I,  the  deponent  personally  served  the  said  plaintiff's 
r,  on  the  19th  day  of  May  instant,  with  a  notice  of  the 
Qt's  intention  to  apply  to  the  court  for  this  rule, 
judgment  was  signed  on  the  17th  of  May. 
affidavit  in  support  of  the  rule  also  stated  that  "the  de- 
is  a  merchant,  carrying  on  his  business  at  No.  133,  Fen- 
street,  in  the  city  of  London,  where  the  said  writ  of 
la  was  directed  and  was  served,  as  this  deponent  has  been 
d  and  believes ;  and  this  deponent  further  saith,  that  the 
fendant  before,  and  at  the  time  of,  the  issuing  of  the 
It  or  summons,  dwelt  and  carried  on  his  business  in  the 
London  aforesaid,  of  which  the  said  plaintiffs  were  well 
ited;  and  that  in  pursuance,  and  by  virtue  of  the  10  &  11 
.  Ixxi.  intituled  *  An  Act  for  the  more  easy  Recovery  of 
Debts  and  Demands  within  the  City  of  London  and  the 
es  thereof,'  a  court,  before  the  issuing  of  the  said  writ  of 
u,  was  and  is  established  in  and  for  the  city  of  London  and 
rties  thereof,  to  wliich  court,  having  jurisdiction  in  and  for 
^  of  London  and  the  liberties  thereof,  the  said  defendant 
Je  to  be  summoned  by  plaint,  and  that  the  plaintiffs  ought 
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VwTMBBon    to  have  entered  their  plaint  for  the  recovery  of  the  eaid  box 

ANOTUBR  ^21  3^^  Qj^^  j^^h  paTties  being,  at  the  time  the  said  action 

Davis.       brought  in  this  court,  resident  within  the  jurisdiction  of  the  i 

Sagg^^it—     ^^^  established  within  the  said  city  of  London  and  the  libei 

JmifldictioD.      thereof,  for  the  more  easy  recoveiy  of  small  debts  and  dem 

Jmrsuant  to  the  said  act  of  Parliament.  And  this  depoi 
urther  saith  that  the  said  plaintiffs,  at  the  time  of  the  oomma 
ment  of  this  suit,  did  not  dwell  more  than  twenty  miles  finom 
said  defendant,  but,  on  the  contrary,  did  dwell  within  the  disti 
of  one  mile  from  the  said  defendant ;  and  this  deponent  aaitli,  i 
the  said  plaintiffs,  at  the  time  of  the  commencement  of  this  s 
dwelt  and  carried  on  their  business  at  No.  33,  Poultry^  in  the  c 
city  of  London  and  the  liberties  thereof,  and  not  more  than  twe 
miles  from  the  said  defendant:  and  this  deponent  further  em 
that  the  said  defendant  also  dwelt  and  carried  on  his  business  t 
merchant  within  the  said  city  of  London  and  the  liberties  th^ 
for  upwards  of  six  calendar  months  then  next  before  the  iism 
the  commencement  of  this  action,  and  that  he  has  continue 
carry  on  his  business  there."  There  was  an  affidavit  produce 
the  plaintiff  on  showing  cause  against  the  rule,  the  effect  of  ib)* 
is  stated  in  the  argument. 

Peterson  now  showed  cause. — First,  this  application  having  I 
already  heard  and  determined  by  a  judge  at  chambers,  the  * 
fendant  cannot  come  to  the  court  with  amended  affidavits  to  noi 
an  application  in  substance  the  same.  (Beff.  v.  Great  Wetk 
Railway  Company y  5  Q.  B.  597  ;  Rex  v.  Sheriff  of  Devon^  2  A 
&  El.  296 ;  Thompson  v.  Becke,  4  Q.  B.  759.)  Secondly,  a  jdjj 
at  chambers  has  jurisdiction  to  entertain  this  application.  1j 
10  &  11  Vict,  c  Ixxi.  does  not  contain  any  provision  requiring  di 
this  application  should  be  made  to  the  court,  and  a  judge 
chambers  may,  therefore,  by  his  common  law  jurisdiction,  nni 
such  an  order  as  this.  (jR.  v.  Almon^  Wilmot's  Notes,  264 ;  Liul 
Practice,  799.)  It  is  there  laid  down  that  there  is  nothing  in  \ 
constitution  of  the  court  which  forbids  the  business  of  it  bd 
done  by  one  judge.  But  where  a  jurisdiction  is  created  and  a 
ferred  on  the  court,  by  statute,  a  judge  at  chambers  cannot  a 
although  the  court  can  act  when  the  statute  gives  the  jurisdicti 
to  a  judge.  Thirdly,  the  application  for  tliis  rule  was  made  1 
late.  The  trial  was  on  the  12th  of  May,  and  the  rule  was  i 
applied  for  till  the  30th  of  May.  Fourthly,  the  affidavit  in  si 
port  of  the  rule  does  not  show  where  the  defendant  dwelt, 
states,  no  doubt,  that  both  parties  dwelt  within  the  juri8dicti< 
but  not  the  place  where  the  defendant  dwelt.  The  affidavit, 
answer,  states  that  the  house  in  which  the  defendant  is  stated 
carry  on  his  business  is  divided  into  offices,  and  so  let  out,  a 
that  it  is  not  used  for  dwelling ;  and  that  inquiry  was  made 
the  defendant  there,  when  an  answer  was  given  that  he  had  i 
come  to  town  yet,  the  fair  inference  being  that  the  defendant  < 
not  dwell  in  the  city  of  London.  If  so,  the  case  is  not  within  1 
112th  section,  and  to  bring  the  case  within  section  113,  the  i 
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Mdant  must  in  his  affidavit  negative  all  in  the  112th  section  that    Pbtbbsoh 
^ves  a  concurrent  jurisdiction  to  the  superior  courts^  («)  which  here  ^^  another 
■•not  been  done.     The  words  of  the  affidavit  do  not  show  that      Davws. 
iefeidant  does  not  dwell  more  than  twenty  miles  from  plaintiff,  Suggee^o— 
K|jr  that  is  not  that  distance  from  him,  and  is  connected  with  his  Jurisdiction. 
mmg  walked  to  within  a  short  distance  from  his  house. 

Xnwjcontri. — It  has  never  been  the  practice  to  apply  to  a  judge 
t  cfaambers  to  enter  a  suggestion,  but  always  to  move  the  court; 
lAoof^  the  Middlesex  Court  of  Requests  Act  does  not  expressly 
sqiure  that  the  iq)plication  should  be  made  to  the  court  Smith  v. 
riemperky  (16  M.  &  W.  273),  shows  that  the  time  for  entering 
be  raggestion  is  within  the  first  four  days  of  the  ensuing  term. 

^Haule,  J. — But  you  have  chosen  to  make  your  application  to 
kjii^  in  chambers,  and  so  have  given  him  jurisdiction. 

i«A— But  even  if  he  had  juri^ction  the  defendant  may  after- 
9atiB  Mfij^j  to  the  court  All  the  cases  cited  were  those  of  a 
«eand  apphcation  to  the  court.  No  rule  forbids  a  party  to  apply 
Id  the  court  after  an  application  to  a  judge  in  chamoers.  In  Pike 
%  Dams  (8  M.  &  W.  546),  Lord  Abinger  said,  "  a  party  clearly  has 
[  •  right  to  move  to  set  aside  a  judge's  order,  if  made ;  and  if  he  refuse 
!  to  make  one,  what  other  remedy  is  there  except  an  application  to 
tfc court?  Nor  is  there  any  nde  which  says  that  a  party  shall  not 
w  the  power  of  laying  additional  facts  before  the  court  by 
''UgYiC  (See  also  Baddley  v.  OUvery  1  C.  &  M.  219;  Bond  v. 
my,  2  C.  M.  &  K.  246;  Heale  v.  Erie,  2  M.  &  W.  383; 
fAum  V.  Beale,  5  M.  &  W.  276.)  Then,  as  to  the  statement  of 
lifeadant's  dwelling,  in  the  affidavit;  the  statute  does  not  require 
bt  the  twenty  miles  should  be  from  the  place  where  the  de- 
■dmt  dwells.  The  40th  section  enacts,  that  the  ^^  summons  may 
■^  provided  the  defendant,  or  one  of  the  defendants,  shall  dwell, 
tarry  on  his  business,  within  the  city  of  London  or  the  liberties 
Breof  at  the  time  of  the  action  brought;  or  provided  the  de- 
idant,  or  one  of  the  defendants,  shall  nave  dwelt  or  carried  on 
1  business  therein  at  some  time  within  six  calendar  months  next 
i>re  the  time  of  the  action  brought,  or  if  the  cause  of  action 
ee  therein."  And  the  112th,  read  in  connexion  with  this,  will 
e  the  meanii^  of  the  words  "from  the  defendant,"  to  be  "  from 
I  place  where  defendant  dwells  or  carries  on  his  business ;"  and 
Tefbre  it  will  suffice  if  the  affidavit  show  that  the  plaintiff  did 
;  dwell  more  than  twenty  miles  from  the  defendant's  place  of 
iness.  The  new  court  is  a  substitute,  or  rather  an  extension, 
the  old  City  Court ;  and  Croft  v.  Pitmany  5  Taunt  649,  shows 
t  the  old  statute  was  applicable  to  a  person  who  occupied  half 
I  oonnting-house  in  the  city. 

)  The  1 12th  section  is  as  follows : — ^  And  be  it  enacted,  that  all  actions  and  proceedings 
h  More  tlie  passing  of  this  act  might  have  been  bronght  in  any  of  Her  Majesty*s  Soperior 
t»  of  Beoocd,  where  the  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or 
1 9BJ  officer  (€  the  conrt  holden  under  the  proyisions  of  this  act  shall  be  a  party,  except 
spect  of  any  daim  to  any  goods  and  chattels  taken  in  execution  of  the  process  of  the 
;,  or  tbe  proceeds  or  value  thereof^  may  be  brought  and  determined  in  any  such  superior 
;,  si  the  dection  of  the  party  suing  or  proceeding,  as  if  this  act  had  not  been  passed.'* 
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V. 

Davis. 

Sugge8ti(Mi — 
JmiBdiction 


Pbtemoh        Cresswell,  J. — The  112th  section  of  the  new  statute  deaiij 
refers  to  the  defendant's  dwelling. 

Lush. — Lastly,  since  Watson  v.  QuiUerj  11  M,  &  W.  7fi0^ 
which  decided  that  a  suggestion  on  the  record  is  traversable^  At 
defendant  is  without  remedy  if  the  rule  be  not  made  absolute ;  hd 
if  made  absolute  plaintiffs  have  still  the  liberty  of  trying  thetnitk 
of  the  suggestion. 

CoLTMAN,  J. — May  not  the  plaintiffs  also  demur  to  the  sofr 
ciency  of  the  facts  suggested? 

Lush. — It  is  apprehended  they  may. 

Wilde,  C.  J. — Two  questions  have  arisen  and  been  discussed  k 
this  case.  First,  whether  the  defendant  is  precluded  firom  inaking  dii 
application  to  the  court  by  reason  of  the  prior  applications  to  &  Pi^R* 
at  chambers.  It  appears  that  this  motion  was  once  heard  benxra  t 
jud^e  at  chambers,  and  disposed  of  on  the  merits,  viz.,  that  tb 
affidavit  in  support  of  the  application  was  not  sufficuent  to  en" 
the  defendant  to  deprive  the  plaintiff  of  his  costs  by  entering  i 
suggestion.  The  last  two  summonses  were  not  disposed  of  on  thi 
merits,  but  on  the  ground  that  the  application  had  been  previoM^f 
disposed  of  by  another  judge.  The  question  now  is,  whether  tbt 
application  may  be  reviewed  by  way  of  appeal,  or  whether  anotliflr 
application  to  the  court  may  be  made  on  other  affidavits.  Tb 
court  is  of  opinion  that  the  defendant  is  not  precluded  from  makiif 
this   application   by  what  has  occurred.      Considering  the  "nd 

Siantity  of  business  that  comes  before  a  judge  at  chambers,  and, 
e  difficulty  that  the  judge  has  in  dealing  with  it,  it  would  h  | 
very  inconvenient  if  the   parties  were  finally  concluded  by  lis^i 
decision.     The  court  is  of  opinion,  that  it  is  competent  to  either 
party  to  make  an  application  to  the  court  by  way  of  review  of  tk 
order  of  a  judge  at  cnambers,  or  on  a  different  state  of  facts.    At 
to  the  second  point,  the  defendant   now  asks  the  court  to  gilt 
him  leave  to  enter  a  suggestion  on  record,  that  the  plaintifis,  ik 
the  time  of  the  commencement  of  this  suit,  did  not  dwell  moretbtt 
twenty  miles  from  the  said  defendant.    In  order  to  induce  tb 
court  to  grant  this  application,  the  defendant  should  lay  reasonabb 
and   proper  grounds  before  the   court,  and  the  grounds   are  nol ' 
sufficient  unless  he  furnishes  proper  information  from  which  the 
fact  to  be  suggested  on  the  record  may  appear.     The  affidavit  ^ 
states  the  place  where  the  defendant  carries  on  his  business  to  be  -^ 
in  the  city  of  London,  and  also  that  the  defendant  dwells  in  die  - 
city  of  London,  and  that  the  plaintiffs,  at  the  time  of  the  oo»- 
mencement  of  this  suit,  did  not  dwell  more  than  twenty  miles  firoa 
the  said  defendant ;  but,  on  the  contrary',  did  dwell  within  the  ■ 
distance  of  one  mile  from  the  said  defendant ;  but  the  place  whew 
the  defendant  dwells  is  not  more  particularly  stated.     Suppose  the 
affidavit  stated  that  the  party  dwelt  within  ten  or  twelve  miles  of 
Yorkshire,  it  could  not  be  contended  that  such  statement  would  be 
at  all  sufficient ;  and  I  apprehend  that  it  would  not  be  less  difficult 
to  find  a  man  of  whom  you  knew  nothing  but  his  name,  if  said  to 
be  in  the  city  of  London,  than  it  would  be  if  said  to  be  within  ten 


n 

h 


) 


d  not  dwell  more  than  twenty  miles  from  the  place  where 
I  defendant  carried  on  hie  businees.  The  rule  will  therefore 
ilute  to  Bet  aside  the  judgment,  on  payment  of  the  costs  of 
Igment,  as]  prayed  hy  the  rule,  and  to  enter  a  eu^estion  in 
ms  mentioned,  but  ae  final  judgment  was  signed  on  the  l?th 
',  and  this  rule  was  obtained  within  the  first  four  days  of  the 
rithout  the  costs  of  this  application. 

Jtttk  accordingly. 


BAIL  COURT. 
May  31,  1848. 
(Before  Mr.  Justice  Wiqhtman.) 
Cbowe  v.  Hunt. 
ProkibUion. 
fendant  wot  sued  m  the  County  Court  under  ted.  122  of  the  9  Sf 
leL  e.  95,  to  recover  poueuitm  of  some  premUet.     On  the  trial, 
tidfft  nomuUed  the  plaintiff,  with  leave  to  move  at  the  next  court- 
to  tet  aiide  the  nonsuit,  no  leave  (as  it  was  noom)  being  reserved 
ler  a  verdict  for  the  plaintiff.     In  due  time,  before  the  next  court- 
ihe  defendant  received  a  notice  through  the  post  that  the  plaintiff 
'd  apply  to  set   oxide  the  novsuit  and  enter  a  verdict  for  the 
aiff.      The  defendant  did  not  attend  in  pursuance  of  the  notice, 
he  was  afierwardi  served  with  a  notice  that  the  court  had  set  aside 
totuuit,  and  directed  a  verdict  to  be  entered  for  the  plaintiff. 
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O^"^  at  the  trials  on  the  25th  of  April  last,  the  plaintiff  was  nonsuited, 
BvvT,  but  leave  was  reserved  to  move  at  the  next  court  to  set  aside  the 
-"7"  nonsuit ;  but  (as  it  was  sworn)  no  leave  was  given  upon  such  mo- 
^'^  tion  to  move  to  enter  a  verdict  for  the  defendant.  On  the  12th  d 
May  instant,  the  defendant  received  a  notice  by  the  poet  that  the 
plaintiff  would,  at  the  next  court-day,  on  the  22nd  of  May,  Bfsfij 
to  set  aside  the  proceedings  in  the  nature  of  a  nonsuit,  ai^  praj 
for  judgment  of  the  court  for  the  plaintiff  The  defendant  dk 
not  attend  on  that  day,  and  subsequently  he  was  served  with  i 
notice,  under  the  seal  of  the  court,  that  the  nonsuit  had  been  sei 
ande,  and  that  it  was  adjudged  that  the  plaintiff  should  reoovei 
against  the  defendant  possession  of  the  said  messuage  and  pr& 
mises,  tc^ther  with  certain  costs.  The  2l8t  rule  provides  tha 
**  no  application  for  a  new  trial,  or  to  set  aside  any  proceedings 
shall  be  made  subsequently  to  the  court  at  which  such  trial  a 
other  proceedings  shall  have  been  had,  unless  the  party  making 
such  application  shall  have  given  a  written  notice  thereof  to  tht 
clerk  of  the  court,  at  his  office,  and  to  the  other  party,  by  serviw 
the  same  personally,  or  leaving  the  same  at  his  usual  plaoerf 
abode  or  business  seven  clear  days  before  the  time  of  holmng  % 
court  at  which  such  application  shall  be  made."  ^ 

Dasent  now  moved  for  a  rule  for  a  prohibition  to  restnilj 
the  judge  of  the  County  Court  from  carrying  into  effect  his  ludgjj 
ment  in  this  case,  and  he  did  so  on  the  ground,  that  as  noleailli 
had  been  reserved  to  enter  a  verdict  for  the  plaintiff,  he  had  li 
jurisdiction  to  direct  it  to  be  entered. 

WiGHT^LAJN^,  J. — Why  did  not  the  defendant  attend  the  ooinl 
on  the  application,  and  object? 

Dasent — The  notice  of  the  intended  application  was  bad^ 
served ;  it  came  through  the  post. 

WiGHTMAN,  J. — Tne  defendant  admits  that  he  received  itk 
due  time,  and  the  rule  does  not  require  it  to  be  served  by  aiif 
particular  party.  The  defendant  should  have  attended  and  hftfS 
stated  his  objection ;  he  cannot  be  permitted  to  lie  by,  and  theft 
come  for  a  prohibition. 

Rule  refuseJL 
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BAIL  COURT. 

Hilary   Term,   1848. 
(Before  Wightman,  J.) 

NiND  V.  Rhodes. 

Suggestion — Form  of  rule, 

action  has  been  brought  in  the  superior  courts  for  a  debt 
ie  in  the  County  Courts  the  rule  should  be  in  this  form,  **  to 
se  why  the  judgment  should  not  be  entered  for  the  amount  of 
;/,  or  why  a  suggestion  should  not  be  entered  to  deprive  the 
of  costsr 

!'0 W  moved  for  a  rale  calling  upon  the  plaintiff  to  show        Nind 
e  why  he  should  not  carry  m  tne  roll  in  this  case,  and      bhodes 
s^estion  should  not  be  entered  to  deprive  the  plaintiff  of        -7— 
This  was  an  action  brought  against  the  defendant,  as  ^^^^ 
'  a  bill  of  exchange  riven  for  the  sum  of  VIL  for  which 
rerdict  was  obtained.     The  defendant  resided  at  Clerk- 
(vhich  place  the  bill  was  addressed  to  him^  and  for  which 
3re  is  a  County  Court,  the  plaintiff  himself  residing 
»  miles  of  that  place ;  and  it  was  submitted  that  the 
1  have  been  sued  for  in  the  before-mentioned  County 

cause  of  action  being  within  the  58th  section  of  the 
ict.  a  95,  and  the  129th  section  depriving  the  plaintiff 
der  such  circumstances. 

lAX,  J. — The  act  says  nothing  about  entering  a  sug- 
id  there  is  some  difficulty  in  determining  the  proper 
e. 

— By  analogy  to  motions  under  the  Courts  of  Re- 
ts, a  suggestion    would  be  the  proper  course.      The 
)uld  claim  a  right  to  have  the  facts  placed  upon  record. 
i^VN,  J. — The  rule  might  be  in  this  form — "  to  show 

the  judgment  should  not  be  entered  for  the  amount 
ict  only,  or  why  a  suggestion  should  not  be  entered  to 
:  plaintiff  of  costs."  As  this  is  the  first  case  that  has 
Q  this  subject,  the  rule  can  be  moulded  into  its  proper 
"gumcnt. 

Rule  nisi. 
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COURT  OF  EXCHEQUER. 
Trinity  Term,  1848. 


Jacobs  v.  Hyde. 


Platel  v.  Bevill. 


Jacobs 

V, 

Htdb. 
Insohcni. 


Insolvent-— 5  ^  6  Vict.  c.  116,  and  7^8  Vict  e.  96—FieadiMg, 

By  thel  SfH  Vict^  c.  96,  all  the  estate,  present  andjuture,  <^am  i 
vent  de^or,  coming  to  him  before  final  order,  is  vested  in  his  aniym^ 
and  property  subsequently  acquired  can  only  be  dealt  with  umderin 
provisions  qfSS^S  Vict.  c.  1 16,  s.  9. 

The  effect  of  theT  ^S  VtcL  c.  96,  is  to  give  to  the  final  order  far  fm 
tection  the  same  ejffect  as  a  fined  order  under  5^6  VlcL  c  116^  mi 
to  protect  the  after- acquired  property,  as  well  as  the  person  if  tk 
insolvent,  and  may  be  pleaded  m  bar  as  such,  under  the  lOtk  wcfiWfc 

Jacobs  v.  Hyde. 

THIS  was  an  action  by  the  indorsee  against  the  acceptor  of  i 
bill  of  exchange ;  to  which  it  was  pleaded^  that  before  A 
commencement  of  the  suit  a  petition  for  protection  from  pnMi 
was,  according  to  the  form  of  the  statute,  &c,  presented  dj  II 
defendant  to  Her  Majesty's  Court  of  Bankruptcy,  andafterwarf 
to  wit,  on,  &C.,  a  final  order  for  protection  and  distribution  m 
made  in  the  matter  of  the  said  petition,  by  J.  S.  Fonblanqn 
Esq.,  &C.,  a  commissioner  of  the  said  court,  &c.,  and  that  tl 
causes  of  action  in  the   declaration  mentioned  were   contract! 
before  the  date  of  filing  the  said  petition,  &c     At  the  trial  tl 
defendant  offered,  in  support  of  his  plea,  a  final  order,  in  the  foi 
directed  by  7  &  8  Vict,  c  96,  schedule  (A.)  No.  3.     This  oid 
bein^  for  the  protection  only  of  the  person,  it  was  objected  tb 
it  did  not  support  the  plea  of  an  order  for  protection  and  distri 
tion,  and  the  judge  so  directing  the  jury,  a  verdict  was  found  i 
the  pluntiff. 
Hahe,  in  Trinity  Term,  1847,  obtained  a  rule  for  a  new  triaL 
Humfrey    now    showed    cause. — The    question   in    this    a 
was    already    decided   by    Toomer  v.    Gingell    (3   C.   B.   32 
There    the    defendant  had    pleaded    to    an   action  for    debt 
final   order,  under   7  &   8    Vict    c    96,   for  protection  of 
person,  in  respect   of  debts  contained  in  his   schedule^  and 
court    held  the  plea  to   be    bad.       It    was    then  observed 
Maule,  J.,  that  "the  10th  sect  of  the  5  &  6  Vict  c.  116,  ma 
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i  plea,  setting  up  a  final  order  far  protection  and  distribution^  a      Jacobs 
sufficient  plea  in  bar ;  but  there  is  no  section  in  the  7  &  8  Viet.       Htdb. 
c  96,  that  makes  a  final  order  for  protection  of  the  person  of  a        — 
pedtioner  from  being  taken  or  detamed  under  any  process,  plead-  ^°~^^^*' 
aUe  in  bar.         *        *        It  may  have  been  the  intention  of 
die  last  act,  that  if  the  assignee  does  not  take  steps  to  possess 
lumself  of  after-acquired  property  of  the  insolvent,  a  creditor  may. 
•       •         It  may  have  been  the  intention  of  the  7  &  8  Vict, 
c.  96,  to  take  away  the  entire  defence  given  under  the  former 
acts,  and  to  give  protection  to  the  person  only  of  the  insolvent, 
leaying  his  fiirther  acquired  proper^jr  still  subject  to  his  debts." 

Hahe^  in  support  of  the  rule. — tfnder  5  &  6  Vict  c  116,  there 
were  two  ways  of  taking  advantage  of  a  final  order,  one  by  plead- 
bg  the  general  issue  under  the  10th  section,  the  other  by  pleading 
qiecially  all  the  requisites  of  a  good  final  order,  under  the  4th 
lection.  Where  the  latter  course  was  taken  it  was  necessary  to 
Mite  and  prove  everything  that  was  essential  to  bring  the  case 
within  the  provisions  of  the  section.  {Leaf  v.  Robson^  13 
IL  &  WeL  651 ;  Dook  v.  Henson,  3  D.  &  L.  177;  Lewis  v. 
Harris,  17  L.  J.,  N.  S.,  Q.  B.  129).  The  nlea  in  Toomer  v. 
QmgeU  was  bad,  for  not  properly  describing  tne  order,  and  not 
br  the  reason  supposed  on  the  other  side.  Here  the  form  required 
hy  the  statute  has  been  adopted.  The  5  &  6  Vict,  c  116,  has 
been  onlv  partially  repealed  by  9  &  10  Vict  c  96.  The  74th 
lection  of  the  latter  enacts,  that  nothing  therein  contained  shall 
be  construed  to  repeal,  afiect,  or  in  any  manner  alter  the  provisions 
fCtfie  former  act,  except  as  therein  is  expressly  provided,  or  so 
the  provisions  of  the  former  may  be  inconsistent  with  the 
They  are  to  be  read  as  if  they  were  incorporated, 
may  be  used  to  explain  one  another.  So  read,  there  is 
mdung  in  the  last  act  wnich  takes  away  the  powers  and  rights  of 
iiB^ees  under  the  first  act 

Cur.  adv*  vult. 


Platel  v.  Bevill. 

This  was  an  action  by  the  payee  against  the  maker  of  a  promis-      Platel 
Mry  note,  to  which  a  similar  plea  had  been  put  in,  and  a  demurrer  *• 

ipoo  other  points,  which  were  overruled,  but  the  same  objection 
was  aliM  taken  as  in  Jacobs  v.  Hyde^  and  the  court  reserved  it  for 
conaderation  at  the  same  time,  and  now  gave  judgment  in  both 


Judgment. — May  31. 

BoLFE,  B. — In  the  course  of  the  argument  in  this  case  the 
court  intimated  its  opinion  that  the  plea  was  sufiicient  in  form, 
lod  stated  also  that,  by  the  statute  of  tne  5  &  6  Vict.  c.  116,  s.  10, 
i  final  order  constituted  a  good  defence.     The  only  remaining 
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Jacobs 

V, 

Hydb. 


losolTent 


question  is,  whether  a  final  order  obtained  under  the  7  &  8  WitA 
c.  96,  constitutes  an  absolute  bar  to  an  action  for  the  debt  as  i 
which  it  is  a  protection,  or  operates  only  as  a  protection  to  tb 
person  of  the  insolvent;  in  which  latter  case  it  ought  not  to  \ 
pleaded  as  an  absolute  bar,  but  specially  in  bar  of  execution  again 
the  person  only.  We  are  of  opinion  that  it  is  an  absolute  ba 
and  consequently  our  judgment  must  be  for  the  defendant.  W 
have  to  construe  the  provisions  of  two  acts  of  Parliament,  wUd 
are  by  no  means  clearly  expressed,  especially  the  latter,  the  wmd 
ing  of  which,  particularly  of  the  form  given  in  the  schedule  k 
the  order  of  protection,  is  likely  to  mislead  the  reader;  but  on i 
careful  consideration  of  the  clauses  of  both  acts,  we  think  Ai 
intention  of  the  Legislature  is  sufficiently  plain,  and  that  there  i 
no  difference  in  the  legal  effect  of  the  final  order  given  under  ik 
second  from  that  given  under  the  first  act,  as  to  the  dischaiged 
the  insolvent.  In  both  we  are  of  opinion  that  it  constitutes  K 
absolute  bar  to  the  actions  in  respect  of  which  it  is  a  protectioil 
as  it  is  admitted  it  did  under  the  first  act.  The  last  act  terms  dM 
final  order  to  be  made  ^^  under  the  provision  of  the  said  aety  i 
amended  by  this  act."  (Sect  22.)  The  section  then  proceeds  il 
define  from  what  debts  the  person  is  to  be  protected  (adopting  drt 
language  of  the  old  Insolvent  Act,  7  Geo.  4,  c  59,  s.  46),  ad 
directs  the  form  in  the  schedule  to  be  followed ;  but  tiie  power  i 
making  the  final  order  arises  from  ih!^  former  {icty  and  its  effect! 
the  same  as  under  the  former  acts,  except  so  fiu:  as  it  is  varied  h 
the  latter.  Sect.  74  of  the  latter  act  directs  "  that  nothing  theni 
contained  shall  be  construed  to  repeal,  affect,  or  in  any  mamN 
alter  the  provisions  of  the  5  &  6  Vict,  except  so  far  as  herei 
expressly  provided,  and  except  so  far  as  the  provisions  of  the  tidn 
recited  act  may  be  inconsistent  with,  or  at  variance  with,  di 
provisions  of  this  act."*  Now  the  last  act  does  make  certiun  expra 
alterations.  It  provides  a  more  easy  way  of  petitioning  for  d 
protection  from  process  in  the  first  instance  (which  petition  is  sdl 
to  be  under  the  former  act\  for  it  dispenses  with  notice  in  tb 
Gazette,  &c.  It  also  provides  for  the  appointment  of  the  creditor 
assignee,  and  the  vcstmg  of  the  estate  m  him  by  the  appointm^ 
prior  to,  or  at  least  independently  of,  the  final  order;  whereat 
under  the  former  act,  the  creditor's  assignee  had  not  the  estal 
vested  in  him  until  the  final  order,  which  by  sect.  4  was  to  be  fi 
the  protection  of  the  person  of  the  insolvent,  and  vesting  the  estm 
in  the  creditor's  assianee,  and  also  in  the  official  assignee,  to  I 
named  by  the  commissioner.  An  alteration  is  made  m  the  eflb 
of  the  assignment  to  the  official  or  creditor's  assignee  by  sect.  1 
by  vesting  powers  in  them;  by  sect.  19,  vesting  in  them  goods i 
the  apparent  ownership  of  the  insolvent.  But  with  respect  1 
property  acquired  after  the  final  order,  no  alteration  seems  to  hai 
been  made.  By  the  first  act,  on  the  passing  of  the  final  order,  i 
the  estate,  present  and  future,  of  the  insolvent,  vests  in  the  assigne 
as  under  a  fiat;  but  then  by  sect.  9  the  assignee  must  file  a  clai 
in  order  to  take  after-acquired  effects,  and  cannot  take  possessio 
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an  order  from  the  commissioners  or  the  Court  of  Beview ;      Jacobs 
both  sections  being  read  together,  it  seems  that  the  assignees       htde. 

1  present  property  absolutelj,  and  have  a  i^ht  to  obtain  all        * 

subsequently  acquired  by  the  insolvent.  This  is  the  only  insolvent 
recondling  these  contradictory  clauses.  The  4th  section, 
led  by  the  73rd,  leaves  no  doubt  on  this  question  imder  the 
act,  for  the  appointment  vests  the  propertv  of  the  insolvent, 
,  all  present  and  future  estates  which  shall  come  to  him 
^  shall  have  obtained  the^rst  order,  leaving  all  subsequently- 
id  property  to  be  dealt  with  under  the  former  act ;  for  the 
^n  of  that  act  is  certainly  not  repealed.  In  our  view,  the 
of  the  assignees  to  after-acquired  property  are  the  same 
both  acts.  The  alterations  above  noticed  and  others  are 
>y  the  7  &  8  Vict ;  but  that  statute  makes  no  alteration  in 
3Ct  of  the  order  as  a  defence — at  least  no  express  alterations ; 
leaves  the  10th  section,  which  gives  the  defence,  unrepealed, 
there  any  enactment  in  the  new  statute  which  is  inconsist- 
th  the  provision  that  the  final  order  should  constitute  a  suf- 
plea  in  bar;  and,  therefore,  by  the  7th  section,  that  provision 
till  be  in  fidl  force.  If  the  former  act  had  vested  aU  sub- 
tly-acquired property  in  the  assignees,  and  the  latter  act 
ered  this,  there  would  have  been  ground  for  the  implication 
te  L^islature  meant  to  do  away  with  the  absolute  defence 
iy  the  10th  section,  and  to  leave  the  creditors  to  take  the 
es  against  subsequently-acquired  property  by  ^fieri  facias. 
B  think  the  rights  of  the  assignees  to  after-acquired  property 
;  affected,  and  consequently  that  such  implication  does  not 
und  there  is,  therefore,  no  inconsistency  or  variance  between 
st  and  second  act  in  this  respect  to  authorize  us  to  reject 
th  section  as  being  impliedly  repealed  by  the  new  act.  The 
iven  by  the  schedule,  it  is  true,  protects  expressly  the  person 
md  the  giving  such  a  form  is  no  doubt  an  incautious  mode 
slating,  and  is  calculated  to  mislead.  But  then  the  final 
lirected  by  the  first  act  is  no  more  than  an  order  of  pro- 
of the  person.  Section  4  says  the  order  shall  be  called 
il  order,"  and  shall  be  for  the  protection  of  the  person  from 
'  and  for  vesting  of  the  estate,  which  latter  operation  is  now 
Tse  provided  for ;  but  its  effects  as  a  measure  of  protection 
in  terms  for  the  protectiojl  of  the  person :  not  a  word  is 
d  to  be  introduced  that  imports  any  protection  but  that  of 
'sons  in  the  order  itself.  The  privilege  of  pleading  it  in  bar 
entirely  from  the  10th  section,  which  describes  the  legal 
rf  such  an  order  as  "an  order  for  protection  and  distribution^^ 
inaccurate  expression,  no  doubt ;  for  there  is  nothing  in  the 
Eis  required  by  the  first  act  in  general  terms,  and  particularly 
d  in  the  schedule  to  the  second  act,  which  takes  notice  of  a 
ition  or  requires  it.  The  final  order  under  the  second  act 
ui  order  for  distribution ;  but  neither  was  the  final  order 
d  by  the  first  act ;  and  if  the  10th  section  allows  the  order 
leaded  in  inapposite  terms,  the  same  direction  must  be  fol- 
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Jacobs 

V 

Htdb. 
Inaohreiit 


lowed  as  to  that  required  by  the  second,  and  it  may  also  be  pleaded 
in  the  same  inapposite  terms.  Considering  the  two  acts  together, 
as  one  system,  we  see  no  reason  to  suppose  that  the  Lie 
which  clearly  meant  to  give  facilities  to  the  debtor  to  obtain  Ui 
discharge,  intended  also  to  limit  the  operation  of  that  dj8diai|p 
under  the  new  act — all  his  property,  present  and  future,  being  da- 
posed  of  for  the  benefit  of  ciwtors  m  the  same  way  in  both  acts^  and 
we  think  that  the  legal  effect  of  the  discharge  is  the  same  in  bott 
acts,  and  that  the  emct,  inartificially  describ^  in  the  10th  sectioi^ 
belongs  just  as  much  to  an  order  under  the  second  as  under  dv 
first  act  This  view  of  the  two  acts  differs  from  that  which  wf 
brother  Maule  is  reported  to  have  taken  in  the  case  of  Toamer 
V.  GinffeU  (3  C.  B.  322 ;  4  Dowl.  &  L.  182>  The  question  in  tlitf 
case  was  not  fully  argued ;  the  learned  counsel  for  the  defendu^ 
acted  upon  the  impression  as  to  the  meaning  of  the 
act,  which  its  language  is  at  first  sight  so  likely  to  creitii{.| 
and  abandoned  the  argument  Upon  the  best  consideratiQa  ] 
we  can  give  to  these  acts,  wc  think  that  the  impression  was  aj 
wrong  one,  and  that  the  effect  of  the  final  order  is  the  same 
both  acts. 

Judgment  for  the  defendtmL 

Jacobs  V.  Ht/de  is  decided  by  this,  and  the  rule  must  be  absdi 

RukabsobtU, 


COURT  OF  QUEEN'S  BENCH. 
Trinity   Temiy  1848. 

Ex  parte  Bowdler. 


Commitment  under  8  <5r  9  Vict,  c.  127,  s,  1 — Warrani  not  under 

Comtnencernent  of  imprisonment — Proper  custody — ffltitecross'^trtlt* 
prison. 

An  order  of  the  judge  of  an  Inferior  Court  of  Record  for  the  reeowtg' 
of  small  debts,  made  under  sect  \  of  ^  ^  9  Vict,  c.  127,  ^rst  redkt 
a  summons  calling  upon  A,  B,  to  show  cause  why  he  did  not  pay  ttti 
amount  of  a  judgment  recovered  in  that  court,  and  the  nonappeai  uwtttj 
of  A.  B,  to  that  summons^  and  then  ordered  him  to  be  imprisoned  fif 
forty  days  "  in  the  common  gaol  wherein  debtors  under  judgment  earn 
in  execution  of  the  superior  courts  may  be  confined  within  the  cownil 
of  Middlesex.^ 

Held,  that  the  order  was  valid,  though  not  under  seal ;  and  although  U 
appeared  to  have  beeti  made  in  the  absence  of  the  person  committed. 

It  appeared  that  the  prisoner  was  confined  in  a  gaol  locally  situated  in  the 
city  of  London^  but  built  under  an  act  of  Parliament,  and  used  as  d 
debtors'  gaol  both  for  London  and  Middlesex; 


oe  to  the  said  writ  the  following  warrant  of  cominitraeDt, 
nly  cause  of  detention : — 

tlie  court  of  Her  Majesty's  palace,   at  Westminster,   an 
Court  of  Record  for  the  recovery  of  debts, 
a  court  held  the  2nd  day  of  June,  in  the  year  of  our  Lord, 
i  the  court-house,  Westminster,  within  the  jurisdiction  of 
rt;— 

!  V.  Bowilkr. — Whereas  Nathaniel  Bowdler,  at  the  time  of 
iting  of  the  summons  hereafter  mentioned  was  and  now  is 
1  to  tVilliam  Young  Fell  in  the  sum  of  8^  9s.  and  no  more, 
costs  of  suit  amounting  to  3/.  14s.  2d.  by  virtue  of  a  judg- 
tained  in  this  court  for  a  cause  of  action  within  the  jurisdic- 
ireof,  on  the  12th  day  of  April,  in  tlie  year  of  our  Lord, 
i  appears  to  the  court  here  by  the  record  of  the  siud  judg- 
And  whereas  the  sud  William  Young  Fell  did  on  the  20ui 
lay,  in  the  present  year,  obtain  n  summons  from  this  court 
»rm  pre^jribed  by  an  act  for  the  better  securing  the  pay- 
small  debts,  passed  in  the  session  of  Parliament  held  in  the 
9th  year  of  tne  reign  of  her  present  Majesty,  and  ufwn  an 
ion  by  him  in  writing,  according  to  the  form  given  by  the 
And  the  said  Nathaniel  Bowdler,  at  the  time  of  granting 
nmons,  resided,  and  was  and  now  resides  and  ia  within  the 
ion  of  this  court ;  by  which  summons  the  said  Nathaniel 
:  was  required  to  appear  before  this  court  at  the  court- 
oresaid  this  day ;  and  whereas  the  said  Nathaniel  Bowdler 
in  duly  served  with  the  said  summons  within  the  jurisdic- 
his  court,  but  he  hath  not  attended  as  required  by  the  said 
a,  and  hath  not  alleged  a  sufficient  excuse  for  not  attending, 
do  therefore  order  that  the  said  Nathaniel  Bo^vdle^  shall 
lutted  for  the  term  of  forty  days  to  the  common  gaol 
debtors  under  judgment^  and  in  execution  of  the  superior 
r  justice  may  be  confined  within  the  county  of  Middlesex, 
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Ex  parte  (Endorsement) 

owDLER.         «« Defendant    is   entitled    to  his  dischaige  upon   poyn 
Small  Debts  Act  l^L  Ss,  2d.  and  all  subsequent  costs. 

*^  Taken  in  custody,  June  6,  1848,  and  lodged  in  the  < 
prison  for  the  county  of  Middlesex  the  same  oay.  Defen« 
publican,  residing  at  "Poplar,  in  the  county  of  Miadlesex. 

"  2L  I2s.  6d.  H.  Herr] 

The  affidavit  on  which  the  writ  issued  stated  that  the  p 
which  the  applicant  was  confined  was  situate  in  Whitercoss 
in  the  city  or  London. 

Pashley  now  moved  that  the  prisoner  be  discharged. — Is 
commitment  is  to  a  gaol  in  the  city  of  London  ;  whereas  th< 
of  commitment  given  by  the  statute  8  &  9  Vict,  c  127, 
"To  the  common  gaol,  wherein  the  debtors  under  judgment 
execution  of  the  superior  courts  of  justice  may  be  confined 
the  county,  city,  borough,  or  place  in  which  such  debtor  $ 
resident;"  and  this  debtor  appears  to  have  been  resident 
county  of  Middlesex ;  so  that  he  ought  to  have  been  comm: 
the  debtors'  gaol  within  the  county  of  Middlesex.  Whii 
street  prison  was  built  under  52  Geo.  3,  c  ccix.  which  is  an 
building  a  new  prison  in  the  city  of  London;  and,  no  doubt 
prison  for  Middlesex,  as  well  as  London  debtors ;  but  then 
&  9  Vict  c.  127,  s.  1,  must  be  construed  strictly;  and,  ao 
to  a  strict  construction  of  that  clause,  the  commitment  o' 
have  been  to  a  prison  locally  situate  within  the  county  o 
dlesex.  He  cited  Brandling  v.  Barrinffton,  6  B.  &  C.  46^ 
R.  V.  £UiSy  6  Q.  B.  501.  For  this  is  certainly  a  penal  ena< 
The  imprisonment  is  not  to  operate  as  satisfaction  of  tl 
^sect.  3.)  [Patteson,  J. — No;  but  it  is  not  at  all  a  pro( 
for  contempt,  because  the  party  is  to  be  discharged  on  payi 
the  money.  I  was  expressly  called  upon  to  decide  that  por 
case  where  a  party  committed  for  non-appearance  claimed  p 
from  arrest,  on  the  ground  of  attendance  upon  the  Queen's 
which  would  be  no  ground  in  a  case  of  commitment  for  cob 
and  I  discharged  the  prisoner,  because  I  thought  it  was  not 
mitment  for  contempt.]  The  discharge  is  discretionar 
discharge  is  to  be  by  leave  of  the  judge^  and  that  leave  : 
refused.  [Patteson,  J. — I  apprehend  the  judge  would  li 
discretion  after  payment]  In  Ex  parte  Kinningy  1  ( 
Macrae,  1,  all  the  judges  of  the  Common  Pleas  held  the  pr 
highly  penal.  2nd.  The  warrant  is  made  on  the  2nd  of  Ju 
the  commitment  is  for  forty  days;  but  it  is  not  expressed 
warrant  from  what  day  the  term  of  imprisonment  is  to  con 
This  is  essential  in  order  to  enable  the  gaoler  to  know  ¥ 
discharge  him.  In  principle  the  defect  is  the  same  as  if  tl 
rant  was  without  any  date ;  and  Patteson,  J.  held  an  i 
warrant  of  commitment  bad :  (Re  Fletcher^  1  D.  &  L.  726.) 
is  the  consequence  ?  A  warrant  may  be  obtained,  kept  c 
months,  and  then  executed  upon  the  defendant  when  he  is  at 
distance  from  his  home.     (See  s.  22.)     This  mischief  she 
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rtaiioe  of  the  next  objection.      3rd.  No  order  of  commitment     Ex  parte 
be  made  by  an  inferior  court  except  in  the  presence  of  the  ' 

»n  committ^ ;  and  this  prisoner  appears  not  to  have  been  pre-:  SmaiiDebtsAct 
when  this  order  was  made,     [^atteson,  J. — The  statute 
isslj  sajSy  ^^  In  case  such  debtor  shall  not  attend  as  required 
o  8^d  summons,  and  shall  not  allege  a  sufficient  excuse  for  not 
ding,  then  it  shall  be  lawful  for  the  judge  of  such  court  to 

*  such  debtor  to  be  committed."]  Yes ;  but  he  must  first  be 
;ht  before  the  court  {Ex  parte  Magee^  6  Madd.  206  ;  Evans 
;e»,  12  Ad.  &  E.  55 ;  Painter  v.  The  Liverpool  Gas  Company , 
L  &  E.  433.)  In  Mr.  Cobbetfs  case  the  learned  Baron  thougnt 
"etum  bad,  because  it  did  not  appear  that  Mr.  Cobbett  was 
int  when  committed.  Lastly,  the  warrant  is  under  hand  only; 
any  instrument  ordering  imprisonment  must  be  under  seal. 
cases  are  collected  in  Re  Clarke ^  2  Q.  B.  61 9,  626 ;  and  so  long 
le  distinction  prevails  in  law  between  simple  contracts  and  con- 
A  under  seal,  it  is  not  too  much  to  require  that  any  instrument, 
rhich  a  man  is  sent  to  prison,  should  bear  upon  the  face  of  it 
impress  of  solemnity  which  a  seal  is  supposed  to  give, — ^more 
sdally  as  all  the  authorities  seem  to  require  it.    He  cited  2  Inst. 

Hale's  P.  C.  463,  577  ;    Hale's  Summary,  94 ;    Hawk.  P.  C. 

2,  c.  16,  8.  13;  Bum's  Justice,  tit.     "Commitment;"  Paley 
Convictions,  232 ;  R.  v.  Austrey,  6  M.  &  S.  319.    [Erlb,  J. — 
•t  was  decided  on  the  words  of  a  particular  statute,  and  upon 
K  ground  that  there  were  not  as  many  scab  as  officers.] 
C»Tv,  contra,  was  not  called  upon. 

^D  Den  MAN,  C.  J. — It  does  not  appear  to  me  that  any  of 
■*  objections  can  be  sustained.  With  respect  to  the  seal,  that 
Nion  touches  the  nature  of  the  instrument ;  and  I  think  that 
^•eilis necessary  when  the  words  of  the  statute  are  merely  that 
^J^fe  may  ^^order^^  imprisonment.  Then  as  to  the  prison  to 
J^  this  debtor  has  been  sent,  it  is  the  debtors'  prison  for  London 

*  Middlesex ;  but  it  is  said  that  it  is  described  as  "  within  the 
®^  of  Middlesex,"  and  that  the  prison  in  which  he  is  confined 
^  in  ^liddlesex ;  but  I  think  that  it  is  in  Middlesex  for  this 
2*^  The  next  objection  has  relation  to  the  date,  and  Re 
*^  was  cited ;  but  that  case  does  not  apply,  because  there  the 
*7?^t  was  without  date,  and  here  it  has  one.  If  it  did,  that 
onon  has  been  much  canvassed ;  and  there  is  much  reason  to 
•"^  whether  it  could  be  sustained.  It  may  be  quite  impossible 
,*»te  on  the  warrant  from  what  particular  day  the  term  of  im- 
■>iunent  is  to  run.  It  ought  to  run,  of  course,  from  the  time 
^  the  person  is  taken ;  and  that  must  be  a  matter  of  evidence 
^  which  the  gaoler  must  decide.  At  the  back  of  this  warrant, 
*^  •*  a  statement  of  the  time  when  the  prisoner  was  taken  into 
*^7>  and  that  is  a  very  correct  and  convenient  thing  to  do. 
j^msoy,  J. — This  act  of  Parliamentprovides  that  "it  shall 
wwful  for  the  creditor  so  having  obtained  a  judgment  (which 

'  'D  this  case  a  judgment  of  the  same  court),  to  obtain  a  sum- 
^  from  any  commissioner  of  the  Court  of  Bankruptcy  for  the 

u  2 
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Ex  parte  district  in  which  SHch  debtor  shall  reside  or  be,  or  fr<Mn  any  Cowl 
—  of  Request,  &c,  or  Inferior  Court  of  Record  for  the  recovery  o 
SmaU  Debts  Act  debts,  &c,  within  the  jurisdiction  of  which  such  debtor  shall  rem 
or  be ;"  by  which  summons  he  is  required  to  show  cause  why  h 
has  not  paid  the  sum  recovered ;  and  "  in  case  such  debtor  shii 
not  attend  as  required  by  the  said  summons  (the  case  here),  an 
shall  not  allege  a  sufficient  excuse  for  not  attending,  then,  in  sue 
case,  it  shall  be  lawful  for  such  commissioner,  or  the  judge  of  sue 
court,  to  order  such  debtor  to  be  committed  for  any  time  not  ea 
ceeding  forty  days,  to  the  common  gaol  wherein  the  debtors  undi 
judgment,  and  in  execution  of  the  superior  courts  of  justice,  mi 
be  confined  within  the  county,  '&c.,  in  which  such  debtor  shall  I 
resident.'^  Now,  I  do  not  understand  those  words  as  applying  i 
the  local  situation  of  the  building  within  the  county;  but  I  takei 
to  mean  that  the  commitment  must  be  to  the  gaol  in  which  th 
execution  debtors  of  the  county  may  be  confined — ^that  is,  if  th 
person  resides  in  county  A.  he  is  to  be  imprisoned  in  the  gaol  k 
which  the  debtors  of  that  county  may  be  confined.  This  prisoiMi 
was  a  resident  in  the  county  of  Middlesex,  and  this  is  a  gad  tn 
the  debtors  of  London  and  Middlesex,  though  the  building  U 
locally  situate  in  the  city  of  London.  I  think,  therefore,  that  tkl 
custody  is  proper,  and  that  that  objection  fails.  The  next  objectifll 
ia^tbat  the  order  is  not  under  seal,  but  I  see  nothing  in  the  act  4 
Parliament  which  requires  that.  The  act  only  says,  "  it  shall  111 
lawful  for  the  judge  to  order,"  and  he  has  ordered,  as  appears 
the  return  to  this  writ.  Then  it  is  said  that  the  time  from  w' 
the  period  of  imprisonment  is  to  run  is  not  specified;  and  it  ap^ 
that  in  Fletcher's  case  I  thought  the  warrant  bad  for  not  specifyi^j 
when  the  three  months  was  to  commence.  I  dare  say  I  may  li«f< 
been  influenced  in  that  case  by  finding  that  the  prisoner  mi 
brought  before  me  on  habeas  corpus  long  after  the  time  when  tti 
three  months  would  have  expired ;  but  it  is  quite  clear  to  nl 
now  that  the  term  of  imprisonment  must  commence  from  the  tbH 
when  the  man  is  taken  into  custody.  The  gaoler's  duty  was  M 
inquire  how  long  the  prisoner  had  been  in  the  custody  of  th 
officer,  and  thc^n  to  calculate  the  forty  days  from  that  tixnft 
Another  objection  was,  that  the  party  ought  to  be  before  thf 
court  at  the  time  of  his  commitment ;  but  I  think  that  is  not  SQ 
under  this  act  of  Parliament.  Many  cases  were  cited,  but  I  an 
not  aware  that,  after  the  failure  of  a  distress  warrant,  a  warrant  ti 
astrre  the  person  may  not  be  immediately  issued ;  and  this  act  ex* 
pressly  authorizes  an  order  for  the  commitment  of  a  debtor,  if  Ik 
does  not  attend  in  obedience  to  the  summons,  or  does  not  all^ 
a  sufficient  excuse  for  his  non-attendance, — thatmust,  of  course,  b< 
by  some  person  attending  on  his  behalf.  Now  that,  I  say,  is  not  i 
commitment  for  contempt  of  court;  but,  to  adopt  the  expression  o 
my  brother  Maule,  it  is  a  commitment  for  the  delinquency  of  th 
debtor.  His  non-attendance  is  an  admission  by  default  that  hi 
has  no  reason  to  show  why  he  should  not  pay  the  money ;  and  b 
is,  therefore,  in  delinquency  in  not  paying.     The  forty  days*  im 


1  tuat  case,  it  appears  ttiat  ttie  aeDtor  was  ordered  to  be 
oed  for  forty  days  from  the  time  of  his  being  arrested;  and 
I  it  IB  better  to  insert  those  words ;  but,  if  they  are  omitted, 
il  effect  of  the  instrument  is  the  same. 
s,  J. — I  am  also  of  the  same  opinion.  The  ptisoner  was 
ted,  under  sect.  1  of  8  &  9  Vict.  c.  127,  by  onier  of  a 
uid  that  ie  the  order  of  a  judge  in  court.  There  is  no 
ion  for  the  assertion  that  an  order  of  court  must  be  under 
hough  by  statute,  orders  of  magiatratea  are  required  to  be 
I  to  the  objection,  that  the  order  does  not  show  when  the 
imprisonment  is  to  begin,  so  as  to  compute  the  term  of  it, 
rer  is  that  the  intent  of  the  statute  was  that  tbe  party 
be  deprived  of  his  liberty  for  forty  days,  and  that  will 
from  the  time  of  his  arrest.  It  ia  the  gaoler's  duty  to 
a  thaL  To  the  objection  that  the  commitment  ia  void  be- 
e  is  coQunitted  to  a  gaol  within  the  city  of  London,  there 
>  answers;  first,  the  meaning  of  the  statute  ie  that  the 
lall  be  confined  where  debtors  in  execution  may  be  con- 
r  debt;  this  prisoner  is  a  Middlesex  debtor,  and  properly 
Led  where  other  Middleaex  debtors  are  aent.  Secondly, 
;he  gaol  must  be  within  the  ambit  of  the  county,  to  thia  gaol 
'2  Geo.  3,  c  ccix,  ^ven  all  the  inddenta  which  attached 
dlesex  prisoners  in  I^^ewgate.  For  all  purposes  of  the 
don  in  queetion,  therefore,  the  prison  is  within  the  county 
llesex.  Lastly,  to  the  objection  that  the  party  has  been 
ted  for  contempt  without  having  appeared,  the  answer  is, 
!  very  words  of  the  statute  have  been  complied  with. 

Pruoner  remanded. 
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BAIL  COURT. 

May  5,  1848. 

(Before  Mr.  Justice  Coleridge.) 

Sparrowe  r.  Reed. 

New  trial — Jury, 

QiUBre,  whether  the  judge  of  a  County  Court,  upon  a  motion  for  a  iMf 
trial  in  a  cause  not  tried  before  a  jury,  has  power,  in  granting  a  Ml 
trial,  to  direct  that  the  second  trial  shall  be  had  before  a  Jury  f 

But  where,  on  such  a  motion,  the  judge  ordered  the  costs  of  the  applicdkl{ 
to  be  paid  to  the  party  resisting  the  application,  which  costs  the  part^ 
receives,  he  cannot  afterwards  object  to  the  order,  on  the  ground  Ad 
the  judge  had  no  power  to  direct  the  cause  to  be  tried  by  a  jury, 

Sparrowe    TTUGH  HILL  moved  for  a  rule  for  a  mandamus^  commandmi 
*^-  XI     the  jud^e  of  the  County  Court  of  Sussex  (Brighton)  tfl 

m'  give  effect  to  nis  judgment  of  the  18th  of  October,  1847.  B 
New  triid—  appeared  that  in  October  last  the  plaintiff  entered  his  plaint  fci 
Ja»7-  20i;  and  that  on  the  12th  of  November  the  case  came  on  fci 

hearing  before  the  judge  (no  notice  having  been  given  for  a  juiy); 
upon  the  hearing,  the  judge  made  his  order  in  favour  of  th 
plaintiff,  and  adjudged  that  he  should  recover  20/.  for  his  deblj 
together  with  4/.  2^.  ^d,  costs.  Upon  a  subsequent  day,  in  thi 
same  month,  the  defendant  applied  for  a  new  trial,  and,  at  tin 
same  time,  requested  that  the  case  might  be  tried  by  a  jury ;  tli 
application,  in  both  particulars,  was  resisted  by  the  plaintiff,  bill 
the  judge  made  an  order  that  the  judgment,  and  all  subs^ueni 
proceedmgs,  should  be  set  aside,  and  a  new  trial  had,  on  conoitioi 
that  the  defendant  should  pay  the  plaintiff  the  costs  of  the  appB 
cation,  &c.;  and  he  further  ordered  that  the  cause  should  be  tnei 
by  a  jury.  The  cause  accordingly  came  on  again  for  trial  on  tb 
10th  of  last  December,  when  the  jury  found  a  verdict  for  tb 
defendant.  It  was  now  objected  that  the  judge  had  no  power  % 
order  the  cause  to  be  tried  by  a  jury  in  the  manner  that  he  hid 
and  that  the  second  trial  accordingly  was  coram  nan  Judice;  ft 
that  rule  20  (founded  upon  sect  70  of  the  9  &  10  Vict-  c  9S, 
which  regulates  the  practice  as  to  obtaining  a  jury,  directs  tib 
"  every  notice  of  a  demand  of  a  jury,  where  the  debt  or  demaa 
claimed  shall  exceed  51,,  must  be  made  in  writing  to  the  clerk  f 
the  court  two  clear  days  before  the  return  of  the  summons,"  id 
that  the  judge  himself  had  no  power  to  grant  a  jury,  which  can  b 
obtained  only  in  the  manner  pointed  out  by  the  foregoing  sectio 
and  rule ;  and  the  89th  section,  giving  the  judge  power  to  grant  i 
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1,  "to  be  had  upon  such  terms  as  he  shall  think  reason-    Spabeowb 
)t  extending  to  enable  him  to  grant  a  jury.  Emd. 

RIDGE,  J. — ^Did  the  plaintiff  go  to  the  second  trial  ?  

ftt— He  did;  but  he  would  not  deprive  hunself  of  his  right  ^^^'^'^ 

:  from  having  done  so. 

RIDGE,  J. — JDid  he  receive  the  costs  as  provided  for  by  the 

)rder  ? 

ilL — He  did;  audit  will  be  a  question,  certainly,  whether, 

iting  a  partial  benefit  under  the  order,  he  can  be  heard  to 

>  it. 

RIDGE,  J. — The  point  intended    to  be   raised  by   this 

8  a  very  proper  and  important  one ;  but  I  think,  m  this 

ir  case,  I  ought  not  to  grant  a  rule,  if  it  appears  that  the 

has  acquiesced  in  the  order.      If  he  had  merely  gone  to 

1  no  more,  I  think  there  would  have  been  nothing  to  have 

jd  his  making  this  motion,  as  he  was,  to  a  certain  extent, 

o  have  attended  the  trial ;  but  he  was  not  bound  to  take 

J,  which  he  has  done,  and  by  doing  which  I  think  he  has 

d  himself  from  taking  this  objection.      I  think,  therefore, 

3uld  be  no  rule. 

Rule  refused. 


BAIL  COURT. 
May  9,  1848. 
(Before  Mr.  Justice  Coleridge.) 
NiND  r.  Rhodes. 

on — Sufficiency  of  affidavit — Bills  of  exchange — Jurisdiction. 

application  to  enter  a  suggestion  upon  the  roll  to  deprive  a 
if  of  costs,  on  the  ground  that  the  action  should  have  been 
t  in  the  County  Court,  it  is  not  necessary  to  negative  that  the 
of  the  superior  court  certified  that  the  action  was  fit  to  be 
I  in  such  superior  court  (9  4"  1^  Vict  c,  95,  s,  121.) 
zchange  are  not  within  sect,  129,  so  as  to  give  the  plaintiff  the 
of  suing  upon  them  in  the  superior  courts^  as  having  no  locality 
d  to  them, 

5T0W,  in  Hilary  Term,  obtained  a  rule  calling  upon  the  Nind 

adntiff  to  show  cause  why  the  judgment  should  not  be  Rhodes. 

For  the  amount  of  the  verdict  alone,  or  why  a  suggestion  — ;- 
ot  be  entered  to  deprive  the  plaintiiF  of -costs.    In  this  case  j^^^^ 
a  had  been  brought  in  this  court  against  the  defendant, 
ceptor  of  a  bill  of  exchange  for  12i,  for  which  amount  a 
ras  returned.    The  parties  resided  within  the  jurisdiction  of 
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Kind 

V. 

Rhodes. 

Sag]c;e8tion — 
Jurisdictioo. 


tlic  Clerkenwell  Metropolitan  County  Court.  The  affidavit  up 
which  the  rule  was  obtained  stated  all  the  facts  necessary  to  bin 
the  case  within  sect.  129  of  the  9  &  10  Vict  c  95,  but  did  n 
state  that  the  judge  who  tried  the  cause  had  not  certified  on  t 
back  of  the  record  "  that  the  action  was  fit  to  be  brought  in  su 
superior  court,"  as  provided  by  the  last  clause  in  the  foregoi 
section. 

Lush  showed  cause,  and  contended,  as  a  preliminary  objectic 
that  the  affidavit  on  which  the  rule  was  obtained  was  insufficia 
inasmuch  as  it  did  not  show  that  the  judge  had  not  granted  t 
certificate  providcil  for  by  sect.  129  of  the  9  &  10  Vict,  c  S 
that  the  defendant,  to  avail  himself  of  the  advanti^  of  th 
section,  should  exclude  every  presumption  in  the  plaintiffs  fieivoii 
for,  notwithstanding  all  the  fact^  stated  in  the  defendant's  affidav 
it  might  still  be  that  the  judge  had  granted  this  certificate,  wU 
would  have  entitled  the  plaintiff  to  costs. 

Coleridge,  J.,  called  upon  Barstow  to  answer  this  objection 

Barstow, — This  is  the  nature  of  an  exception  in  the  section,  ai 
if  such  a  certificate  had  been  granted,  the  plaintiff,  who  must  ha 
been  cognizant  of  it,  should  so  have  stated,  it  being  a  fact  pec 
liarly  within  liis  knowledge,  particularly  as  he,  from  having  t! 
verdict,  has  |)ossession  of  the  record,  and  the  certificate,  it  ai 
there  were,  may  have  been  granted  after  the  trial,  and  of  wM 
the  defendant  may  have  been  in  ignorance ;  moreover,  that  i 
present  motion  is  merely  to  inform  the  conscience  of  the  court,  ai 
is  not  even  final  between  the  parties,  since  the  suggestion  may  1 
traversed. 

Coleridge,  J.,  called  ujwn  Lush  to  proceed  with  his  argimiei 

Lush  then  argued  that  bills  of  exchange  are  not  within  the  pr 
visions  of  the  act,  inasmuch  as  the  idea  of  locality  does  not  attoi 
to  them;  that  the  whole  scope  of  the  act  applies  to  contiBC 
which  may  be  said  to  have  a  locality,  which  is  manifested  by  d 
language  of  sect.  128,  which  exempts  from  the  jurisdiction  of  tl 
County  Courts  causes  of  action  which  "  did  not  arise  wholly  or  i 
some  material  point  within  the  jurisdiction  of  the  Court  witK 
which  the  defendant  dwells,"  &c.;  that  in  contemplation  of  lair 
bill  of  exchange  lias  no  locality,  for  which  reason  the  venue  in  sou 
an  action  cannot  be  changed. 

Barstow,  contra,  contended  that  the  words  in  the  section  h&L 
in  themselves  sufficiently  large  to  include  bills  of  excliange,  i^ 
the  object  of  the  Legislature  being  to  bring  within  the  jurisoicti 
of  the  County  Courts  all  small  pecuniary  aemands,  there  being 
substantial  reason  why  bills  of  exchange  should  be  excluded,  "• 
Legislature  having  carefully  pointed  out  what  kinds  of  claims  i> 
not  bo  adjudicated  upon  in  the  County  Courts,  and  not  having 
terms  excluded  bills  of  exchange,  although,  from  the  language 
sect.  97,  it  is  clear  that  such  securities  were  not  lost  sight  of^ 
must  be  gathered  that  they  were  not  intended  to  be  exempt  fin^ 
the  jurisdiction  of  the  County  Court. 

Lush  explained  that  he  did  not  contend  that  the  County  CoO 
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not  concurrent  jurisdiction,  but  that  bills  of  exchange  were        Nixd 
nthin  sect  128.  EnoiBs. 

>L£Kii>G£,  J. — I  understand  it  to  be  admitted  that  the  County  — ^ 
rt  may  have  concurrent  jurisdiction.  The  section  giving  the  j"^^!?^^ 
ral  powers  to  the  County  Court  is  the  58th,  which  gives  it 
diction  in  all  pleas  of  personal  actions  where  the  debt  or 
ige  claimed  is  not  more  tnan  twenty  pounds;  and  then  there  is  a 
ISO,  which  is  very  minute,  which  excludes  any  action  of  ejectment, 
I  which  the  title  to  any  corporeal  or  incorporeal  hereditaments, 
ly  toll,  &C.  shall  be  in  question,  or  in  which  the  validity  of  any 
36,  &C.  may  be  disputed,  or  any  action  for  malicious  prosecu- 
,  or  for  any  libel  or  slander,  or  for  criminal  converation,  or  for 
ction,  or  breach  of  promise  of  marriage.  Now  it  is  clear  that 
of  exchange  would  come  within  the  general  words,  and  it  is 
Jly  clear  that  they  are  not  within  the  exception ;  then,  if  the 
ttty  Court  has  a  general  jurisdiction  over  them,  what  is  there 
h  excludes  them?  I  do  not  find  anything  in  the  129th 
on  which  gives  a  concurrent  jurisdiction  where  the  cause  of 
»n  **  did  not  arise  wholly,  or  in  some  material  point,  within 
iorisdiction  of  the  court  within  which  the  defendant  dwells,  or 
es  on  his  business,  at  the  time  of  the  action  brought."  I 
k,  unless  you  can  show  that  the  cause  of  action  did  not 
I  within  the  jurisdiction,  that  the  jurisdiction  must  be  con- 
red  to  have  attached ;  and,  I  think  that  it  has  done  so  in  the 
ent  instance.  I  think,  therefore,  that  ground  of  objection 
le  rule  fails.  I  should  like  to  consider  the  objection  as  to  the 
bivit 

Cur.  adv,  vuti. 

Efi  Lordship  said,  I  suspended  my  judgment  upon  one 
isdon  in  this  case,  because,  as  it  was  a  matter  of  frequent 
wrrence,  I  thought  it  right  to  consider  the  subject  very  maturely, 
ia  was  an  application  to  deprive  the  plaintiff  of  his  costs,  on  the 
wmd  that  he  had  brought  his  action  in  this  court,  when  he 
^  to  have  gone  to  the  County  Court,  and  the  affidavit  upon 
^otii  the  rule  was  obtained  set  forth  all  the  facts,  which,  primd 
»f,  brought  the  plaintiff  within  section  129  of  the  9  &  10  Vict. 
'^,  but  it  did  not  state  that  the  judge  who  tried  the  case  had 
«*  certified  that  the  action  was  fit  to  be  brought  in  the  superior 
■Brt,and  Mr.  Lush  in  his  argument  relied  upon  this  omission, 
■4  flaid  that  every  thing  stated  in  the  affida\dt  may  have  been 
*J|«>«id  yet  a  certificate  may  have  been  granted  which  would 
w  entitled  the  plaintiff  to  his  costs.  But  the  answer  given 
I*  this  objection  by  Mr.  Barstow  is,  I  think,  a  good  one,  that  as 
« &ct  of  a  certificate  having  been  given,  if  it  was  given,  was 
•^rly  within  the  plaintiff's  own  knowledge,  and  he  could  have 
""^Dgbt  it  before  the  court  if  it  had  any  existence,  I  must  take 
^  ^  he  has  not  done  so,  that  there  was  in  fact  no  such  certificate. 
^e  rule,  therefore,  must  be  made  absolute. 

Rule  absolute. 
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Apnl  15,  1848. 

Re  The  County  Court  of  Lancashibe. 

jReplevm-^uristUciion. 

In  replevin  the  County  Court  has  jurisdiction^  although  the  dama 
laid  above  2QL  and  it  is  no  groutui  for  a  prokUnium  that  a  vet 
given  for  damages  above  that  sum. 

Cou^75fuBT   A  RCHBOLD  moved  for  a  rule  nisi  for  a  writ  of  prohibi 

OP         -^iL  the  County  Court  of  Lancashire.     An  action  of  reple^ 

Lancashire,  ^een  commenc^  in  that  court,  and  the  damage  laid  at  200£ 

Bepierin.  verdict  actually  obtained  for  75L     This  is  beyond  the  juria 

of  the  County  Court,  which  by  sect.  58  is  limited  to  20i 

Superior  Court  the  damages  in  replevin  are  only  three  gi 

tERLE,  J. — Is  not  a  replevin  suit  in  the  County  Court  at  oc 
iw,  transferred  at  the  second  stage  into  the  new  court! 
is  submitted  that  the  58th  section  rescinds  the  clauses  as 
plevins.  [Wightman,  J. — Where  is  a  replevin  suit  to  b 
menced  now  ?]  At  common  law  replevins  were  by  writ 
Chancery,  and  goods  were  not  then  handed  over,  but  dc 
until  the  determination  of  the  action.  [Wightman,  J. — 
the  proceeding  by  plaint?  Erle,  J. —  At  conunon  la 
County  Court  nas  jurisdiction  in  replevin  above  40*.  (4  Inst 
The  new  act  cuts  down  this  power.  [Patteson,  J. — The 
section  contemplates  the  cause  going  on  where  more  than 
sought  to  be  recovered,  and  gives  power  to  either  party  to  r 
in  certain  cases.]  It  never  could  have  been  intended  to  ff: 
limited  jurisdiction. 

Lord  Denman,  C.J. — The  words  in  the  58th  section 
restrain  the  jurisdiction  of  the  court  as  to  replevin. 

Patteson,  J. — The  effect  of  the  statute,  that  whereas  b( 
re  fa.  lo.  might  in  any  case  have  been  obt^ned,  it  is  now  e 
to  the  conditions  imposed  by  the  121st  section. 

Wightman  and  Erle,  J  J.  concurred. 

Rule  refi 
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COURT  OF  QUEEN'S  BENCH. 

November  25,  1848.. 

SuGGETT  V.  Cole. 

Suggestion — Affidavit — Decision  of  judge  at  chambers, 

OR  the  hearing  of  a  summons  before  a  judge  at  chambers,  to  enter  a 

v^ttion  on  the  roll  to  deprive  the  plaintiff*  of  costs  under  the  County 

2wrto  Act,  an  objection  was  made  to  the  sufficiencg  of  the  affidavit ; 

bm/  the  summons  was  adjourned  that  the  affidavit  might  be  amended. 

tie  matter  afterwards  came  on  upon  the  amended  affidavit,  and  the 

«^  made  the  order.     Upon  application  to  rescind  that  order,  this 

^rt  refused  to  entertain  any  objection  to  the  sufficiency  of  the  affi- 

^  vhich  had  not  been  made  at  chambers, 

t  order  did  not  in  terms  require  the  roll  to  be  brought  in. 

litobe  unnecessary, 

^  that  an  affidavit,  merely  stating  that  the  action  ought  to  have 

^  brought  in  the  Bloomsbury  County  Court,  as  the  plaintiff  and 

^esdant  resided  in  Holbom,  is  insufficient  to  show  a  residence  within 

^jurisdiction. 

,  BOLE  had  been  obtained  calling  on  the  defendant  to  show     Suoobtt 

^ cause  why  an  order  of  Patteson,  J.,  directing  a  suggestion  to  be       qJj^ 

wd  on  the  roll,  to  deprive  the  plainti£F  of  costs  under  the        — ' 

Brtj  Courts   Act,   should  not  be  rescinded.     The  aflSdavits  ^°SS^*^ 

^ed  that  when  the  summons  came  on  originally  before  Patteson, 

exception  was  taken  to  the  sufficiency  of  the  affidavit,  on  the 

3id  that  it  did  not  state  that  the  parties  were  not  officers  of 

5ourt    The  learned  judge  thereupon  adjourned  the  summons, 

the  affidavit  might  be  amended.     The  case  afterwards  came 

yon  the  amended  affidavit ;  and  some  further  objections  having 

taken  and  overruled,  the  order  was  made.     Tne  present  rule 

een  obtained,  on  the  ground,  1st,  that  the  judge  at  chambers 

0  power  to  make  the  order ;  2nd,  that  the  original  affidavit 

efective  in  other  respects  than  those  mentioned  at  chambers. 

bjection  was,  that  the  affidavit  stated  that  the  action  ought 

re  been  brought  in  the  Bloomsbury  County  Court,  as  the 

ff  and  defendant  resided  in  Holbom,  and  the  cause  of  action 

aterial  part  arose  within  the  jurisdiction  of  the  Bloomsbury 

Y  Court,  not  stating  that  Holbom  was  within  the  jurisdiction 

t  court. 

e  showed  cause. — 1.  A  judge  at  chambers  has  power  to 

he  order:     (Smeeton  v.  Collier,  17  L.J.  57,  Exch. ;  Peterson 

is,  1  Cox  &  Macrae,  148-)   2.  No  objection  can  now  be  taken 

affidavit,  which  was  not  taken  at  chambers ;  or  if  so,  the 
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SuooETt     court  will  take  judicial  notice  that  Holbom  is  within  the Juri8&> 

CJoLB.       tion  of  the  Bloomsbury  County  Court.     [Coleridge,  jf. — How 

^^-—        can  we  do  that  ?]      It  is  also  said  that  the  affidavit  ought  to  nefot 

^*^**^"^       tive  the  proviso  of  sect.  58,  but  it  is  for  the  plaintiff  to  bring  m 

case  within  it. 

Tempky  contri. — The  defendant  must  bring  the  case  deaiif 
within  the  act  in  order  to  deprive  the  plaintiff  of  costs;  he  mu^ 
therefore,  show  residence  within  the  jurisdiction:  (MeeUn  % 
NichoUsy  1  Cox  &  Macrae,  123);  Matthew  v.  BraughaU^  1  Cox  ft 
Macrae,  125  ;  Bailey  v.  Robson,  1  Cox  &  Macrae,  122.)  [CoLl- 
RIDGE,  J. — But  if  this  objection  had  been  taken  at  chambeit 
with  the  others,  it  might  have  been  corrected  in  a  moment ;  ii 
it  not  waived  ?  Erle,  J. — Many  orders  are  made  at  chami 
entirely  upon  admissions.]  The  learned  judge  had  no  jurisdii 
under  the  circumstances,  to  make  the  order ;  and  parties 
be  concluded  by  the  admission  of  attorneys'  clerks  at 
At  all  events  the  order  is  bad  on  the  face  of  it,  because  it 
not  require  the  roll  to  be  brought  in.  [Erle,  J.  — The  roll  ia' 
court.] 

Lord  Denman,  C.  J. — This  rule  ought  to  be  discharged, 
ing  it  to  be  necessary  that  it  should  appear  that  one  of  the 
resided  within  the  jurisdiction,  I  assume  that  my  brother  Pi 
had  that  fact  before  him.     It  is  not  necessary  that  it  should 
by  affidavit ;  it  may  appear  by  admission.     As  to  the 
of  the  roll,  that  is  involved  in  the  order. 

Coleridge,  J. — We  need  not  decide  more  than  the  parti( 
circumstances  of  this  case  require.     At  chambers  an  objection 
made  to  this  affidavit;  upon  which,  the  affidavit  was  amei 
Then  other  objections  were  taken  and  overruled ;  and  now  we 
desired  to  set  aside  the  judge's  order  on  other  objections  wl 
were  not  taken ;  but  I  think  we  must  treat  those  as  having 
waived.     Parties  are  as  much  bound  by  the  conduct  of  attoi 
clerks  who  represent  them  at  chambers  as  by  the  conduct  of 
counsel.  I 

WiGHTMAN,  J.  concurred.  I 

Erle,  J. — This  is  an  application  to  rescind  the  order  of  a  ocm 
potent  tribunal.  When  the  powers  of  this  court  are  exercised  Iqp 
a  judge  at  chambers,  the  court  reserves  to  itself  the  power  of  !•• 
viewing  a  decision,  defective  on  substantial  grounds ;  but  the  ptf4 
who  applies  is  bound  to  make  out  that  the  decision  is  substantiaflg 
wrong ;  and  what  Mr.  Temple  has  urged,  leads  me  to  the  coi^ 
elusion,  that  here  the  order  was  substantially  right. 

Rule  dischargeJL 
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November  24,  1848. 
LOWLBY  V.  RossE. 

Ciiy  of  London  Small  Debts  Court — Suggestion*  Lowlbt 

18  case  it  was  alleged  that  the  cause  of  action  arose  within       Kossb. 
city  of  London.     The  action  was  assumpsit  on  a  promissory        "~ 
id  a  verdict  was  obtained  for  13/.  145.  ^d.      The  defendant  ^^  "*' 
ained  a  rule  calling  upon  the  plaintiff  to  carry  in  the  roll, 
r  that  the  defendant  might  enter  a  suggestion  under  the 
London  Small  Debts  Act  (10  &  11  Vict.  c.  Ixxi.  s.  113),  to 
the  plaintiff  of  costs. 

loU  showed  cause,  and  contended  that  bills  of  exchange 
missory  notes  were  nuUius  loci^  and  that  the  words,  depriv- 
plaintiff  of  costs  in  any  action  for  any  cause  "  for  which  a 
night  have  been  entered  in  the  Small  Debts  Court"  (see 
Vict,  c.  IxxL  s.  1 13),  applied  only  to  cases  where  the  plaint 
kve  been  entered  there.  He  referred  to  Bailey  v.  Robson^ 
&  ^Macrae,  122);  and  to  Dwarris  on  Statutes. 
uoood,  in  support  of  the  rule,  referred  to  Nind  v.  Rhodes^ 
&  Macrae,  122);  and  Butler  v.  Comey{\  Cox  &  Macrae, 
•nd  observed  that  the  words  upon  which  the  doubt  had 
iggested  in  9  &  10  Vict.  c.  95,  s.  128,  were  not  to  be 
n  10  &  11  Vict  c.  Ixxi.  s.  112. 

Court  thought  there  was  nothing  in  the  objection;  but 
en  if  there  were,  the  plaintiff  might  plead  or  demur  to  the 
ion. 

Rule  absolute. 
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BAIL  COURT. 


November  18,  1848. 

FeARON  ».  NORVALL. 


Fbabon 

V. 
No&YALL. 

HBOOTerj  of 
tenements. 


Jurisdiction — Recovery  of  tenement. 

TjT  (Ae  rent  of  premises  do  not  exceed  501,  per  annumj  the  Cou% 
has  jurisdiction  under  sect.  122  of  the  9  S^  10  Vtct,  c.  96,  tk 
annual  value  is  greater  than  that  amount. 

Upon  the  hearing  of  a  plaint  under  the  foregoing  section^  th» 
Court  pronounced  judgment  in  favour  of  the  landlord,  diret 
session  of  the  premises  to  be  given  up  at  a  certain  day  seven 
after.  The  landhrdy  treating  this  judgment  as  a  nullity,  frt 
being  conformable  to  the  act  and  the  rides  made  under  it,  d 
act  upon  ity  but  commenced  another  action,  and  again  \ 
judgment. 

Upon  a  motion  for  a  prohibition,  moved  upon  the  ground  thai 
judgment,  unreserved,  uhu  pending : 

Held,  that,  as  the  first  judgment  was  a  nullity,  the  landlord  was 
in  treating  it  as  such,  and  in  commencing  afresh  action, 

THIS  was  a  rule  calling  upon  the  plaintiff  to  show  cai 
a  prohibition  should  not  issue,  directed  to  the  Count 
of  Lambeth,  to  restrain  further  proceedings  in   this  acti 
appeared  that,  in  July,  1847,  proceedings   were   taken 
plaintiff  against  the  defendant  under  sect.  122  of  the  9  & 
c  95,  to  recover  possession  of  some  premises  let  to  the  dc 
as  yearly  tenant.      Upon  the  hearing  of  the  cause,  in  1 
month  of  July,  the  judge  gave  judgment  for  the  plaintiff; 
its  being  represented  that  the  defendant  had  crops  upon  t 
the  ju^e  ordered  that  possession  should  be  given  up  u] 
24th  of  December.     By  the  122nd  section  of  the  9  &  1 
c  95,  the  judge  is  required  "  to  issue  a  warrant,  under  the 
the  court,  to  any  bailiff  of  the  court,  requiring  and  authorizi 
within  a  period  to  be  therein  named,  not  less  than  seven  c 
than  ten  clear  days  from  the  date  of  such  warrant,  to  give  po 
of  the  premises  to  such  landlord  or  agent,"  &c. ;  and  the 
the  judgment  in  such  case,  as  provided  by  the  rules  fram 
settled  by  the  judges  under  that  act,  directs  the  defendant 
with  to  quit  and  deliver  up  possession  to  the  plaintiff,  anc 
warrant  should ^or/^ti?//A  issue  to  enforce  the  adjudication.     I 
considered  subsequently  by  the  plaintiff,  that  the  order  thu 
for  possession  upon  the    24th  of  December  was  invalid, 
being  in  conformity  with  the  section  and  rule  before  quo 
abstained  from  acting  upon  it,  and  nothing  therefore  wac 
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,  1848y  the  plaintiff  commenced  a  fresh  action  in  respe;9t  of 

3  subject-matter,  and  jud^ent  having  been  given  in  his    NobVixl. 

the  present  rule  was  obtamed  upon  the  ground,  first,  that  uec^^JZT^ 

e  of  the  premises  exceeded  50L  a  year,  although  the  rent  tenements. 

er  that  amount ;  secondly,  that  as  there  was  at  the  time 

>mmencement  of  the  present  action  a  prior  judgment  exist- 

iversed,  the  judge  of  the  County  Court  had  no  functions  to 

present  cause. 

f  showed  cause,  and  argued,  first,  that  as  the  rent  did  not 

502.  per  annum,  it  was  immaterial  what  was  the  value  of 

nises,  which  also,  upon  his  affidavits,  he  contended,  was 

lat  sum ;  secondly,  the  judgment  pronounced  in  the  first 

eing  invalid,  from  not  having  pursued  the  authority  of  the 

ection,  nor  being  in  conformity  with  the  rules,  the  plaintiff 

rect  in  treating  it  as  a  nullity  and  in  commencing  a  fresh 

(Janes  v.  Janes^   1  Cox  &  Macrae,  92 ;  Fearon  v.  Norvall, 

:  Macrae,  127.) 

,  contr^  contended  that  the  former  judgment  was  a  valid 

that  it  was  quite  competent  to  the  judge  to  postpone  the 

f  possession,  as  he  had  done,  until  a  future  period ;  a  power 

clearly  contemplated  by  the  concluding  words  of  sect.  78, 
[lacts  that,  "  in  any  case  not  expressly  provided  for  herein, 
e  said  rules,  the  general  principles  of  practice  in  the  supe- 
rts  of  common  law  may  be  adopted  and  applied,  at  the 
n  of  the  judges,  to  actions  and  proceedings  in  their  several 

and  that  being  so,  the  plaintiff  had  no  right  to  bring 
1   action  pending   that  judgment:    {Frankley  v.    Wicks, 

ESON,  J. — There  is  no  pretence  for  saying  that  if  the  rent 
t  exceed  50/L  per  annum,  and  there  is  no  fine,  it  is  not 
the  section,  even  though  the  value  may  be  a  thousand 
I  am  quite  clear  upon  that.  Upon  the  other  question 
onsider  it. 

Cur.  adv.  vult 

TESON,  J. — I  disposed  of  the  first  objection  upon  the  argu- 
)eing  clearly  of  opinion  that  if  the  rent  did  not  exceed  50i 
immaterial  how  great  might  be  the  value  of  the  premises. 
;vds  the  second  ground,  it  appears  that  a  judgment  had 
f  been  recovered,  and  the  second  action  being  for  the  same 
)  it  was  said  that  the  court  had  no  jurisdiction,  and  at  the 
expressed  some  doubt ;  but  having  looked  at  the  rules 
1  under  the  act,  and  the  judges  having  held  it  to  be  necessaiy 
tere  should  be  an  adjudication  upon  proceedings  under  this 
I)  and  they  considering  the  clause  to  apply  to  all  cases, 
^  the  defendant  appears  or  not,  I  must  conclude  that  the 
stance  of  the  defendant's  having  appeared  does  not  oust  the 
Jtion  of  the  County  Court  to  aaju(£cate.  Then,  as  to  the 
%t  npon  the  first  occasion.  It  appears  that  it  was  contrary 
let,  for  it  is  clear  by  the  122nd  section,  and  the  rules,  that 
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thei^  is  to  be  an  adjudication,  and  the  order  must  be  for  die 
defendant  to  quit  the  premises  forthwith,  and  the  warrant  is  tok 
executed  at  a  period  not  later  than  ten  days.     But  here  it  wash 

E'ving  possession  on  the  24th  of  December.  Upon  this  the  kii^ 
rd  proceeded  again,  and  now  the  objection  that  is  ui^ged  isbji 
sort  of  plea  of  judgment  recovered,  and  no  doubt  in  an  ordBoMj 
case  this  would  be  a  good  objection.  If  a  jud^ent  is  pronoooeal 
it  matters  not  in  such  cases  whether  it  is  good  or  bad,  as  it  may  hi 
reviewed  by  a  writ  of  error,  but  in  such  a  case  as  this,  there  iii( 
possible  way  of  reversing  the  former  judgment ;  and  I  think,  thai 
lore,  the  landlord  had  a  right  to  treat  it  as  a  nullity.  It 
indeed,  be  very  strange  if  there  should  be  a  judgment  upon 
the  landlord  cannot  act,  and  which,  nevertheless,  prevents  him 
recovering  his  property.  As  the  judgment,  therefore,  was  t 
lity,  the  landlonl  was  justified  in  so  treating  it,  and  in  pi 
again  as  he  had  done.     The  rule  must  be  discharged. 

Rule  discharged  with  cotis,  I 


A 
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Jones  v.  Owen. 

Recovery  of  tenements. 

The  \22nd  section  of  the  County  Courts  Act,  contemplates  the  ordiMti 
relationship  of  landlord  and  tenant,  and  not  that  of  mortgagor  §0 
mortgagee. 

THIS  was  a  rule  calling  upon  the  judge  of  the  Cacmarvonflliil 
County  Court  and  the  plaintiff  to  show  cause  why  a  w* 
of  prohibition  should  not  issue  to  restrain  all  further  proceedim 
therein.  The  facts  of  the  case  were  as  follow : — One  Oif  • 
Williams,  who  was  owner  in  fee  of  a  certain  tenement  sitOBj 
within  the  Portmadoc  district  of  Caernarvonshire,  some  tim^ ' 
1842,  mortgaged  the  same  to  the  plaintiff  for  a  term  of  reflfl 
Williams  afterwards,  in  the  year  1846,  by  a  deed  of  feoffinofl 
conveyed  his  equity  of  redemption  and  reversion  to  his  eon,  w*^ 
remiuned  in  possession  until  his  death,  after  which  his  widow, 
present  defendant,  still  continued  in  possession.  In  May  last 
defendant  received  a  summons  under  the  122nd  section  of 
County  Courts  Act,  calling  upon  her  to  show  cause  why  ahfr 
not  deliver  up  possession  of  the  above  premises  to  the  plaiim' 
The  plaint  was  heard  at  Portmadoc  on  the  27th  of  May,  when 
judge  gave  judgment  against  the  defendant,  and  ordered  posses^ 
to  be  delivered  in  a  month's  time,  unless  in  the  mean  time  ^ 
mortgage  money  be  paid.     The  defendant's  attorney,  upon  *** 
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intiinated  to  the  Court  that  the  defendant  intended  to  apply  for       Jones 
i  prohibition,  upon  which  the  judge  ordered  immediate  execution       Owbn. 
(which  by  the  act  cannot  be  before  seven  days).     The  rule  was  ^^ — - 
mLwn  up  on  the  5th  of  June,  the  warrant  of  possession  was  exe-  tenemSts. 
«ted  on  the  6th,  and  the  rule  was  served  on  the  7th. 

Webby  now  showed  cause,  and  contended,  1st,  that  the  appli- 
tHaoii  was  too  late,  inasmuch  as  the  execution  was  already  com- 
plete and  nothing  remained  to  be  prohibited ;  2nd,  the  judge  of 
die  County  Court  had  jurisdiction  in  this  case,  as  the  defendant 
was  either  tenant  of  the  plaintiff  or  a  person  occupying  without 
anthority,  either  of  which  cases  would  come  within  the  words  of 
^  section.  That  the  affidavit  of  the  mortgagor  stated  that  the 
defendant's  husband  came  into  possession  under  an  agreement 
with  him  to  which  the  plaintiff  had  consented.  She  was  therefore 
in  possession  as  tenant,  and  liable  to  be  ejected  under  the  122nd 
^H^on. 

Morgan  Uoydj  contri. — As  to  the  first  objection,  it  was  the 
fimlt  of  the  judge  and  the  plaintiff  that  the  rule  was  not  served 
before  possession  was  delivered,  as  the  judge  had  ordered  inune- 
£ate  execution.  Besides,  it  is  not  too  late  to  move  for  a  pro- 
Idbition  after  execution,  at  least  if  there  be  anything  capable  of 
kring  restored :  (Fitzherbert's  Natura  Brevium ;  Roberts  v.  Humbt/y 
3  M.  &  W.  120 ;  2  Inst  602.)  This  case  is  not  vrithin  the  122nd 
lection  of  the  County  Courts  Act.  That  section  only  applies  to 
tues  where  an  actual  tenantcy  exists,  and  does  not  apply  to  mere 
oonstructive  tenantcies.  There  must  be  a  term  or  a  tenantcy 
determinable  by  a  notice  to  quit ;  and  it  must  appear  that  the 
term  is  ended,  or  the  tenantcy  determined  by  a  notice  to  quit ; 
e&erwise  the  court  has  no  jurisdiction.  In  this  case  there  was 
Lift  proof  of  any  tenantcv ;  the  defendant  was  either  in  pos- 
Msion  as  assignee  of  tne  mortgagor,  or  by  an  adverse  title 
'Aogether ;  and  if  the  agreement,  sworn  to  by  the  mortgagor, 
created  any  tenantcy  at  all,  it  was  a  tenantcy  from  year  to  year ; 
vA,  therefore,  it  was  necessary,  in  order  to  give  the  court  juris- 
{ictioD,  to  show  that  it  had  been  determined  by  a  notice  to  quit, 

rikich  was  not  done  in  this  case. 

Patteson,  J. — This  is  clearly  not  within  the  act,  which  ob- 
^lioQsij  refers  to  cases  between  landlord  and  tenant     (ffis  lordship 
read  the  section.)     The  section  contemplates  the  ordinary 
lionship  of  landlord  and  tenant,  and  not  that  of  mortgagor  and 
K  there  existed  any  such  agreement  as  that  con- 
fer,  there   should    have   been    a    notice   to   quit.      The 

^  wnty  Court,  therefore,  had  no  jurisdiction  whatever.     Then  as 

^^4e  question  of  whether  or  not  this  application  was  made  in 
_6ae.  The  rule  was  obtained  on  the  5th  of  June,  the  execution 
p Wag  on  the  next  following  day;  I  think,  therefore,  they  came 
r  •  Won  as  they  could,  and  were  in  time.  As  there  was  in  thia 
t    «We  a  total  want  of  jurisdiction,  the  rule  must  be  absolute. 

Rule  absolute^ 
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November  14,  1848. 

FOULSHAM   O.   BOUGHEY. 

Palace  Court  Costs — Prohibition. 

BORTHWICK  moved  for  a  prohibition  to  restrain  the  j 
of  the  Palace  Court  from  proceedingfiirther  in  this  ac 
The  facts  of  the  case  were  as  follow : — The  plaintiff  sued 
defendant  in  the  Palace  Court  for  the  sum  of  SL  I2s.,  h&Dg 
balance  of  an  account,  and  obtained  judmnent  by  default, 
costs  of  which  were  8i     Both  the  parties  Uved  within  thej 
diction  of  the  Clerkenwell  County  Court.     The  present  writ 
moved  for  on  the  ground  that^  as  the  cause  was  triable  in 
before-mentioned  County  Court,  the  Palace  Court  ought  not  to 
given  the  full  of  costs  of  suit     [Patteson,  J. — ^I  do  not  see 
what  reason  I  can  interfere.     The  Palace  Court  has  done 
which  it  ou^ht  not  to  have  done.]     If  this  case  had  been  tried 
this  court,  the  plaintiff  would  have  been  deprived  of  his 
[Patteson,  J. — Only  upon  a  motion  to  enter  a  suggestion, 
any  application  been  made  to  enter  a  suggestion  ?  or  any 
course  taken  in  that  court  upon  the  subject?]     None.     But 
that  court  has  a  power  to  inflict  costs  in  such  a  case,  it  has 
greater  power  than  that  which  is  assmned  by  the  superior 
Patteson,  J. — The  Palace  Court  would  know  nothing 
the  matter,  unless  the  party  concerned  brought  the  question 
it  in  the  shape  of  a  motion  to  enter  a  suggestion  or  oth 
In  this  court,  for  instance,  if  a  man  bring  an  action  we 
take  notice  of  the  question  of  costs,  unless  the  defendant 
the  attention  of  the  court  to  it  in  the  usual  manner. 

Ride  refused, 
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SITTINGS  AT  NISI  PRIUS. 

Court  of  Queen's  Benchj  Guildhall,  February  19,  1848. 

(Before  Lobd  Denman,  C.  J.) 

Bryant  v.  Hatton. 

Trespass — County  Court  Officer. 

tere  a  plaintiff  in  the  County  Court  obtained  a  judgment^  and  exe- 
vtum  teas  issued  and  a  levy  made  by  the  bailiff  of  the  courts  who 
fixed  the  goods  of  the  plaintiff  in  the  action^  who  thereupon  brought 
mi  for  ike  trespass  against  the  plaintiff  in  the  action  in  the  County 
hurt, 

d,  that  the  act  was  that  (f  the  officer  of  the  court,  and  that  the 
ction,  if  maintainable  at  all,  could  only  be  sustained  against  such 
ficer, 

lEE,  Seijt.,  and  Stammers,  for  the  plaintiff.  Brtaht 

Gumeyy  Q.C.  and  Bramwell,  for  the  defendant.  v. 

Ills  was  an  action  of  trespass  for  unlawfully  taking  the  plain-      Hattoh. 
I  goods.     Plaintiff  was  an   unmarred  lady  who  resided  atniegai 
Tesend,  in  a  house  belonging  to,  and  occupied  by,  her  brother-  «ecution. 
\m  and  sister,  Mr.  and  Mrs.  Jenkins.      The  defendant  had 
e  clairas  against  these  persons,  and  sued  out  a  plaint  in  the 
nty  Court,  on  which  he  recovered  a  judgment  for  5/.     A  writ 
execution  issued  upon  this  judgment,  and  was  directed  in  the 
d  manner  to  the  bailiff  of  the  Court.     The  writ  was  issued  for 
vy  on  the  goods  of  Jenkins,  but  in  executing  it  the  bailiff 
:,  with  the  rest,  goods  of  the  plaintiff.     For  this  seizure  the 
>n  was  brought;   but  instead  of  being  brought   against   the 
iff,  it  was  brought  agwnst  the  person  who  was  the  plaintiff  in 
action  in  the  County  Court.     There  was  no  question  upon 
Acts,  and  the  only  point  was  upon  the  legal  right  to  maintain 
action. 

himey  submitted  that  there  must  be  a  nonsuit.     The  plaintiff 

ie  County  Court  could  not  by  possibility  be  answerable  for 

act  of  the  officer  of  that  court.     So  far  as  the  plaintiff  there 

concerned,  everything  was  regular  and  proper.    His  claim  was 

lit  one  in  point  of  fact ;  it  was  maintamable  in  point  of  law, 

he  obtained  the  judgment  of  the  court.     He  had  a  right  to 

on  the  County  Court  to  award  him  execution  on  that  judg- 

it,  and  the  court  did  so.     For  what  afterwards  occurred  he 

not  responsible.     Yet  this  action  sought  to  fix  a  responsibility 

him, — a  responsibility  founded,  not  upon  his  own  individual 

,  but  upon  an  implied  liability  arising  from  mere  relations  of 

X  2 
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law.  In  cases  before  justices,  when  a  party  gave  informatioDy 
vided  that  information  was  true,  the  party  was  not  held  lu 
nor  ought  he  to  be  held  liable  here.  The  act  complained  of 
the  act  of  the  officer  of  the  court,  and  the  action,  if  maintaii 
at  all,  was  only  maintainable  against  that  officer.  The  only  ol 
of  bringing  it  against  the  party  who  was  the  plaintiff  in 
County  Court  was  to  come  upon  a  party  who  could  not  sc 
the  authority  of  the  County  Court  in  his  defence,  and  who 
sought  to  be  fixed  with  the  consequences  of  an  erroneous  exe 
of  that  authority,  though  with  such  exercise  of  it  he  had 
thing  to  do. 

Shecy  Seijt.,  for  the  plaintiff,  contended  that  this  action 
maintainable.  The  plaintiff  in  the  County  Court  was  the 
originator  of  all  that  had  been  done.  But  for  him  the  law  w 
not  have  been  set  in  motion,  and  he  was  therefore  answerabl 
the  injury,  which,  in  consequence  of  its  being  set  in  motion,  it 
brouMt  upon  the  plaintiff.  The  bailiff  of  the  County  Court 
certamly  the  officer  of  that  court,  but  he  was  also,  in  many  c 
the  agent  of  the  party.  He  was  so  in  the  present  instance, 
the  party  for  whom  he  had  acted  must  therefore  take  the  res 
sibility  of  his  acts. 

Gumey  replied,  and  contended  that  the  act  of  the  County  O 
in  giving  judgment  and  awarding  execution,  was  the  exerd 
judicial  authority,  which  justified  the  officer  in  acting  unde 
and  if  he  had  exceeded  the  authority  thus  given  to  him,  and 
wrongfully  injured  the  plaintiff,  he  alone  was  individually  res 
sible  for  that  which  had  been  his  individual  act. 

Lord  Denman,  C.  J.,  ruled  that  there  was  no  legal  groim< 
maintaining  this  action  against  the  present  defendant,  anc 
therefore  airected  a  nonsuit,  but  gave  the  plaintiff  leave  to  c 
to  set  it  aside  should  the  court  be  of  a  different  opinion. 
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JUDGE'S  CHAMBERS. 

September'  1,  1848. 

(Before  Lord  Chief  Justice  Wilde.) 

Ward  v.  Boddington. 

7  4-8  Vict,  c,  9(j— Execution. 

A  plaintiff  cannot^  by  tht'  operation  of  the  7  S^  S  Vict,  c,  96,  be  taken  in 

execution  for  costs  on  a  nonsuit. 

THIS  was  an  application  calling  upon  the  defendant  to  show       Wabd 
cause  why  the  plaintiff  should  not  be  discharged  out  of  the  bodp^q^o^ 
enstody  of  the  keeper  of  the  Queen's  Prison  under  the  following        

OlCUmstances : —  Execution. 

The  plaintiff  is  an  attorney,  and  had  brought  an  action  as^ainst 
die  defendant  to  recover  the  sum  of  3/.  %s.  in  the  Palace  Court, 
b  which  action  the  plaintiff  failing  to  proceed,  the  cause  was  set 
bwn  by  proviso,  and  the  plaintiff  non-suited,  the  costs  of  the 
lefendant  being  taxed  at  97.  18«.  %d.  and  judgment  signed  for  the 
■Bcmnt,  upon  which  a  writ  of  ca.  sa.  was  issued,  and  the  plaintifl' 
bken  in  execution  thereon. 

On  the  part  of  the  plaintiff  it  was  contended  by  Davies  (attor- 
Ibt),  that  the  57th  section  of  the  7  &  8  Vict.  c.  96,  which  enacts 
•nat  no  person  shall  be  taken  or  charged  in  execution  upon  any 
jirigment  obtained  in  any  action  for  the  recovery  of  any  debt 
wfcfflrein  the  sum  recovered  shall  not  exceed  the  sum  of  20/.  ex- 
dnave  of  costs,"  was  applicable  to  the  case  of  a  plaintiff  as  well 
>  defendant;  the  express  words  of  the  statute  being — "that  no 
person  shall  be  taken  or  charged  in  execution;"  and  the  statute 
W)t  having  provided  for,  or  made  any  exception  in  cat^es  of  a  non- 
writ,  it  must  be  taken  that  the  Legislature  did  not  intend  that 
execations  against  the  person  should  be  enforced  for  costs  only, 
»nd  in  support  of  such  position  cited  the  case  Newton  v.  Lord 
ttbert  Conyngham,  17  L.  J.  200,  C.  P.,  in  which  case  the  plaintiff 
^  brougnt  an  action  against  the  defendant,  a  provisional  com- 
mittee-man, in  which  the  plaintiff  was  nonsuited ;  the  defendant  after- 
^rds  carried  in  the  judgment-roll,  and  entered  an  award  of  ca.  sa. 
fcr  the  amount  of  taxed  costs ;  the  plaintiff  assigned  as  error  the 
Ortry  of  the  award  of  ca.  sa.^  and  relied  upon  the  7  &  8  Vict. 
^  96,  8.  57.  The  Court  of  Error  held,  that  the  assignment  of 
^r  was  not  frivolous,  thereby  holding  that  a  writ  of  ca.  sa.  could 
•tot  be  awarded  for  costs  on  nonsuit. 

Turnery  for  the  defendant,  urged  that  the  7  &  8  Vict.  c.  96  was 
lot  applicable  to  the  present  case,  which  was  intended  to  apply 
^7  to  prevent  the  arrest  of  the  defendant  when  a  less  sum  than 
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Ward       20L  was  recovered,  and  had  no  relation  to  plainti£b ;  were  it 
BoDDnroTON.  ^^®^  ^^7  "^^^^  ^^  straw  might  bring  an  action,  and  after  pui 
defendant  to  200/L  costs,  the  defendant  would^  in  the  eTen 
nonsuit  or  a  verdict  in  lus  favour,  be  without  any  remedy  a 
hisperson. 

The  Lord  Chief  Justice  said,  with  that  he  had  noth 
do.  On  looking  at  the  words  of  the  statute,  and  the  <^ 
expressed  by  the  learned  judges  sitting  in  error,  in  the  c 
Newton  v.  Lord  Albert  Conyngham^  he  was  cleariy  of  opinio 
the  plaintiff  was  entitled  to  be  discliarged,  and  that  a  writ  of 
cx>uld  not  be  awarded  for  costs  of  nonsuit. 

Order  for  the  plaintiff^s  discharge  forthwith  accordh 
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November  22,  1848. 

(Before  Mr.  Justice  Patteson.) 

Byrne  r.  Knipe. 

Jurisdiction, 

Upon  an  application^  mider  sect,  98  of  the  9  ^r  10  Vict,  c.  95,  the  ( 
Court  has  jurisdiction^  though  the  sum  exceeds  20/. 

Btrne  np his  was  a  rule  for  a  writ  of  prohibition  to  be  directed  - 
K^^  JL  County  Court  of  Clerkenwell,  to  restrain  further  pre 
-;-—  ings  in  the  cause.  It  appeared  that  in  January,  1848,  the  pi 
Prohibition.  entered  a  plaint  against  the  defendant  for  20^  due  in  resp 
rent,  which  plaint  was  heard  on  the  15th  of  February,  whc 
defendant  urged  that  an  action  was  then  pending  against 
at  the  suit  of  the  plaintiff,  in  the  Court  of  Exchequer,  f( 
same  cause  of  action,  for  the  amount  of  30/.  The  judge,  hoii 
gave  judgment  for  the  plaintiff,  but  suspended  the  time  of  paj 
until  within  one  week  after  the  cause  in  the  superior  court  8 
be  decided.  Subsequently  the  plaintiff  took  out  a  rule  tc 
continue  his  action  in  the  Exchequer,  and  paid  the  costs  there 
and  afterwards  appeared  in  the  County  Court  and  substani 
that  fact  upon  oath.  No  execution,  however,  was  taken  out 
this  judgment.  On  the  24th  of  Mai*ch  the  plaintiff  issv 
summons  a^inst  the  defendant,  under  sect.  98  of  the  9  &  10 
c  95,  which  was  for  the  original  judgment  of  20L  and  the 
making  together  22L  7s.  4d.  for  which  amount  judgment  was 
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ren,  together  with  1/.  10«.  2i  costs.     The  rule  was  obtained  on       Btbm 
e  grounds  that  the  judge  had  no  jurisdiction ;  1st,  because  at      Kmn. 
e  time  of  the  hearing  of  the  first  plaint,  there  was  an  action        -^ 
mdins  for  the  same  cause  in  the  Exchequer ;   2ndl7,  because,  ProhiUiian. 
poQ  the  second  summons,  the  amount  sought  to  be  recovered 
needed  20iL 

WUbnore  showed  cause. 

Bagley^  in  support  of  the  rule. 

Hie  facts  and  arguments  sufficiently  appear  by  the  following 

JUDGMENT. 

Patieson,  J. — Now  that  all  the  facts  of  this  case  come  to 
e  fuUy  known,  I  think  it  one  of  the  clearest  cases  in  the 
iHJd.  The  only  object  this  court  has  in  issuing  a  prohibition 
^  where  the  inferior  court  has  no  authority,  and  has  pro* 
Hded   without   jurisdiction.      Look  at  the  facts.      Here  was 

mit  for  2QL  and  there  is  no  pretence  for  saying  that  it 
M  not  within  the  jurisdiction  of  the  County  Court.  A 
lint  is  laid  for  rent  The  defendant  appeared  on  the  day  he 
u  required  to  appear,  and  he  alleged  against  the  jurisdiction  of 
e  court  that  there  was  another  action  pending  in  tne  Exchequer 
r  the  same  cause  of  action.  It  appeared  that  the  jud^e  hesitated 
out  it,  and  took  some  time  to  consider  how  he  should  deal  with 
e  matter,  because  the  suit  in  the  Exchequer  was  not  for  rent, 
somtjt^,  but  upon  a  promissory  note,  which  had  been  given  in 
^»ect  of  a  former  bill  of  exchange ;  and  I  suppose  the  juoge  was 
iHfied  that  the  consideration  for  the  note  was  the  rent ;  he  did 
m  confiider  his  jurisdiction  ousted,  and  he  thought  that  this  was 
pi  in  substance  the  same  cause  of  action.     I  am  of  opinion  that 

t  judge  was  quite  right,  and  he  might,  without  excess  of  jurisdic- 
^have  given  absolute  judgment,  with  immediate  execution,  with- 
ifc  regard  to  the  suit  pending  in  the  Exchequer,  which  was  not,  upon 
IB  iace  of  it,  for  the  same  cause  of  action.  But  the  judge  con- 
iered  that  the  two  actions  in  substance  were  for  the  same  money, 
~  that  it  was  hard  upon  the  defendant  that  there  should  be  a 
int  in  his  court,  and  execution  for  the  amount  recovered  in 
while  there  might  be  a  judgment  in  the  Exchequer, 
80  the  defendant  would  be  subject  to  two  executions; 
fore  he  acted  upon  the  power  given  by  the  92nd  section, 
I  provides  that  the  judge  might  make  an  order  appointing 
time  when  the  debt  should  be  paid,  and  that  the  money  should 
Ifiidinto  court  in  pursuance  of  tnat  power,  and  he  made  an  order 
the  sum  recovered  by  that  judgment  should  not  be  paid  until 
after  the  case  in  the  Court  of  Exchequer  should  be  de- 
and  therefore  he  hung  it  up,  which  he  has  power  to  do. 
fid  not  treat  that  order  as  part  of  the  judgment.  The  judg- 
pw  was  for  recovery  of  the  amount.  He  was  afterwards  satis- 
W  that  the  suit  in  the  Exchequer  had  come  to  an  end,  and  there 
lOBsome  doubt  whether  his  information  was  quite  right,  according 
odate ;  but  it  was  sworn  that  the  suit  in  the  Court  of  Exchequer 
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had  been  discontinued  and  the  costs  paid.  It  did  not  appear  thii 
he  made  an  entry  that  he  was  satisfied  the  suit  was  at  an  end,  nor 
did  it  appear  that  execution  issued ;  but,  subsequently  to  that  tim^ 
^T"iiiJi^«^»»^  a  summons  was  issued.  Under  the  98th  section,  when  a  wffty 
mplies  for  a  summons,  that  summons  appears  to  be  called  a  puuii 
The  use  of  the  word  plaint  had  better  have  been  omitted  upon  Ai 
face  of  it.  He  was  called  upon  to  show  cause,  because  it  was  staid 
on  the  face  of  the  judgment  to  be  for  the  debt  and  costs.  Then 
were  several  items,  and  10«.  ICkL  was  ptud  into  court  How,  it  Si 
not  appear,  but,  taking  these  summonses  together,  they  made  th 
debt  and  costs  22L  7s.  ^d. — which  appeared  on  the  &ce  of  th 
summons  to  be  the  sum.  It  was  true,  tnat  when  the  summons 
heard  another  paper  was  dmwn  up,  professing  to  be  a  judgment; 
the  whole  case  turned  upon  the  question,  whether  that  was  to 
taken  in  its  literal  sense.  I  cannot  shut  my  eyes  to  the  fiM^ 
this  was  not  a  fresh  suit  in  the  County  Court  to  recover 
amount  of  that  judgment  by  another  judgment,  but  that  it 
ceeded  upon  the  98th  section.  Thus,  the  judge  hearing  the 
and  findmg  that  the  party  could  not  pay,  made  an  order 
he  should  pay  by  instalments  of  155.  ever^  four  weeks; 
against  that  order  this  defendant  is  complaming.  He  had 
scinded  the  order  made  before  as  to  the  payment  of  20iL  and 
within  a  week  after  the  result  in  the  superior  courL  He 
power  so  to  do  by  the  100th  section ;  he  had,  pursuant  to 
section,  rescinded  the  order  which  was  inconsistent  with  the  ooel 
now  proposed  to  make,  and  which  he  had  made  in  favour  of  the 
fendant,  giving  him  time.  And,  then  for  that  little  matter  of  fad 
in  which  the  use  of  the  word  debt  in  the  second  order  oociri 
a  motion  was  made  for  a  prohibition.  I  think  the  motion  oug^ 
never  to  have  been  made.  The  rule  must  be  discharged  with  coil 

Rule  discharged  mih  ctutt. 
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BAIL  COURT. 
January  31,  1849. 

HaDDON  v.   GrOMPERTZ. 

Practice —  Certioraru 

Ucaiion  to  a  judge  for  a  certiorari  to  remove  a  cause  from  the 
fy  Court,  under  sect,  90  of  the  9  Sf^  10  Vict,  c,  95,  is  ex  parte, 

^TDER,  Q.C.,  showed  cause  against  a  rule  for  rescinding      haddow 

order  of  Mr.   Justice   Wightman,   and  to  set  aside  a  v. 

I  granted  to  remove  a  plaint  from  the  County  Court  of    Qompebm. 
>n  into  this  court.     The  rule  was  moved  on  the  ground  certiorari— 
ras  obtained  ex  partCy  whereas  it  should  have  been  (as  was  Practice. 
3d)  by  summons,  calling  upon  the  other  side  to  show  cause. 
I  Vict,  c  95,  s.  90.)     In  showing  cause,  the    case    of 
r  V.  Dimsdale,  17  Law  J.  247,  Ex.  was  cited^  in  which  it 
ded  that  such  orders  were  properly  made  ex  parte, 
darffaxgaed  that  it  was  stdl  competent  to  tne  plaintiff  to 
the  court  with  fresh  materials. 

Rule  discharged. 


COURT  OF  QUEEN'S  BENCH. 

Trinity   Term,  1848. 

Foster  and  another  v.  Temple. 

Prohibition — Practice —  Summons, 

summons  has  been  dismissed  upon  the  ground  of  variance  from 
mnt,  a  second  summons  may  issue  on  the  same  plaint,  dated  as 
\  day  on  which  the  plaint  was  originally  entered, 
t  was  entered  on  ZOth  March,  wherein  defendant  was  rightly 
bed  as  "  H.  T,,  executor  of  W,  Thompson,^  At  the  hearing, 
tdge  held  the  summons  to  be  a  nullity,  and  directed  another  sum- 
to  issue  against  the  defendant,  upon  the  original  plaint,  numbered 
iated  as  the  first  summons. 
\at  he  had  properly  done  so, 

m  case  a  plaint  had  been  entered  in  the  Westminster  County      Footer 
art  of  Middlesex,  upon  the  2nd  of  April,  1848,  for  goods  asd  anothbr, 
I  to  have   been   supplied  by  the  plaintiff  to  one  William     tkitple. 
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FosTBB      Taylor  of  whom  the  defendant  was  executor,  upon  the  I 

ANOTHER  ^p,^^  1842.     A  summons  issued  uiK)n  the  plaint  in  the  usua 

TjDfpuE.      and  was  duly  served  upon  the  defendant,  but  it  varied  ik 

g^ —        plaint,  in  describing  the  testator  as  William  Thompson,  inst 

Prmjti^^*~      William  Taylor.     An  objection  being  taken  at  tne  hearii 

April  the  14th,  before  the  judge  of  the  County  Court,  in  r 

of  this  variance,  he  dismissed  the  summons,  but  as  the  Stat 

Limitations  would  otherwise  bar  the  plaint,  he  gave  the  pi 

leave  to  issue  a  &esh  siunmons  upon  the  original  plaint,  d 

the  same  date  and  number  as  the  first  sununons.     A  rule  ha( 

obtained,  caUing  upon  the  judge  of  the  County  Court  ai 

plaintiiBT  to  show  cause  why  a  writ  of  prohibition  should  not 

to    restrain    further   proceedings    upon    this    summons,   a 

which 

The  AUomey-Creneraly  for  the  judge  of  the  County  Com 
Udally  for  the  plaintiff,  now  showed  cause. — The  plaint  in  thi 
was  right,  though  the  first  summons  was  wrong.  By  the  " 
of  Practice  for  the  County  Courts  in  Englana,"  the  entry  < 

flaint  is  made  the  commencement  of  proceedii^.  (See 
.  II.)  Such  also  is  the  effect  of  stat.  9  &  10  Vict  c-  95, 
That  section  enacts  also  that  no  misnomer  or  inaccurate  desci 
of  any  person  or  place  in  any  plaint  or  sununons  shall  vitia 
same,  so  that  the  person  or  place  be  therein  described  so  as 
commonly  known.  In  fact  the  summons  is  a  mere  warning 
party  to  appear.  The  plaint  is  analogous  to  the  writ  in  an 
nary  action,  the  summons  to  the  copy  of  the  writ  or  the  declai 
and  if  the  process  be  right  the  courts  will  always  allow  ai 
ments  in  the  copy  of  a  writ  or  in  a  declaration.  Rule  X 
the  County  Court  Rules  enables  the  judge,  when  any  sun 
has  not  been  served,  in  order  to  save  the  Statute  of  Limife 
to  direct  another  summons  or  successive  summonses  to  issue 
ing  the  same  date  and  number  as  the  first  summons.  The 
tion  here  made  upon  the  ground  of  variance  amounted  to 
"  No  summons  applicable  to  the  plaint,  and  therefore  in  off 
summons  at  all,  has  been  served  on  the  defendant."  Th 
summons  having  been  served,  Rule  XII.  expressly  gives  the 
power  to  do  what  he  has  done. 

Horry i  in  support  of  the  rule. — The  stat.  9  &  10  Vict, 
s.  75,  prohibits  the  plaintiff  from  giving  evidence  of  any  d( 
or  cause  of  action  not  stated  in  the  summons.  The  whole 
of  the  Rules  L  to  XII.  showing  how  ser\'ice  is  to  be  effecte 
contemplates  the  issuing  of  only  one  summons  except  in  th 
provided  for  by  Rule  XII.  of  the  siunmons  not  having  been  s 
and  the  Statute  of  Limitations  being  likely  to  bar  a  fresh  t 
But  in  this  case  the  summons  has  been  served,  and  the  defc 
was  bound  to  attend  the  court  upon  it  or  judgment  might 
gone  against  him  as  executor  of  Thompson.  Roberts  v.  B 
A.  &  E.  778,)  shows  that  the  court  will  not  allow  amend 
where  the  effect  would  be  to  deprive  a  defendant  of  his 
rights.     [Erle,  J. — Is  there  any  obligation  upon  a  man  U 
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3  sommoiia  out  of  the  office  within  a  given  time  ?     Suppose  a      Fostbb 
lint  to  be  entered  Maj  Ist,  and  no  summons  to  be  taKen  out  ^^  another 
id  June  Isty  but  then  taken  out  dated  May  Ist,  is  there  any      Texflb. 
gection  to  that  mode  of  proceeding?]     It  does  not  appear  that        — ^ 
HR  is;  but  that  was  not  tne  mode  adopted  here.  F^c^ 

Ihe  sammooB  is  the  oommencem^it  of  the  suit.  It  is  by  the 
ilihown  to  be  by  the  County  Court  of  Westminster.  [Lobd 
tanuN,  C.  J. — The  plaint  does  not  show  this.  The  summons  is 
itiequired  to  issue  within  any  specific  period  from  the  entry  of 
m  plaint  Coleridge,  J. — The  plaint  must  contain  the  sub- 
Moe  of  the  action*  Patteson,  tf. — I  remember  arguing  a  case 
I  iriiich  a  copy  of  a  writ  had  been  served  that  differed  m>m  the 
nt  itself,  and  the  plwitiff  was  allowed  to  amend  the  copy.] 
RW?  referred  to  the  cases  of  Chalkley  v.  Carter  (4  Dow.  P.  C. 
W);  and  Thiggett  v.  Parker  (I  Bing.  65). 
Lord  Denman,  C.  J. — I  regret  this  mistake,  but  we  cannot 
ft>it  I  should  like  to  make  the  officer  whose  blunder  it  was 
!^  the  expenses,  but  we  cannot  interfere.  The  judge  of  the 
W  below  has  rightly  exercised  the  discretion  vested  m  him  by 
n  12th  Rule  of  Practice. 
Jatteson,  J. — The  first  summons,  which  varied  from  the  plaint 

4  was  dismissed  for  irregularity,  was  no  summons  at  all.  The 
7  sonunons  really  issued  upon  the  plaint  was  the  second,  and 
^  of  course,  according  to  Rule  IV.,  was  dated  as  of  the  day  on 
Ml  the  plaint  was  entered. 

Coleridge,  J.,  and  Eble,  J.,  concurred. 

Rule  discharged. 
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January  30,  1849. 

(Before  Mr.  Justice  Erle.) 
Stevenson  v.  Shickle. 

Jurisdiction — Prohibition, 

e  Judge  of  the  County  Court  has  jurisdiction  to  enter  upon  the  cause^ 
has  jurisdiction  to  decide  it.  The  want  of  jurisdiction^  if  existing  at 
\  exists  at  the  commencement  of  the  trial, 

iSHLEY,  on  a  former  day,  obtained  a  rule  for  a  prohibition    Stevenson 
to  the  judge  of  the  County  Court  of  Cambridge,  restraining     s,ncKuc. 
from  proceeding  further  in  this  plaint,  on  the  ground  of  a        — 
t  of  jurisdiction.     The  action  was  in  trespass,  brought  against  'Sl?^^^^"' 
lefendant,  who  was  an  examiner  of  weights  and  measures. 
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Stbtensqn. 

V. 

Shicklb. 


JariBdictioD-* 
Prohibition. 


appointed  under  the  37  Gea  3,  c.  143^  for  entering  the  houM 
the  plaintiff  without  any  lawful  warrant,  and  seizing  cerl 
weights  and  measures.  The  present  rule  was  obtained  upon 
ground  that  the  office  of  the  defendant  was  a  '*  franchise,  wii 
the  meaning  of  the  9  &  10  Vict  c.  95,  s.  58,  which,  coming  ne 
sarily  in  question  in  the  action,  the  County  Court  had  no  ji 
diction  to  entertain  the  cause.  It  appeared,  however,  that  at 
trial  no  question  was  raised  as  to  the  office  of  the  defendant, 
that  the  point  in  dispute  was,  whether  or  not  the  defendant 
any  right  to  enter  the  plaintiff's  premises  and  make  the  sei 
without  a  warrant.     The  verdict  at  the  trial  was  for  the  phiii 

Wildman  showed  cause. 

Pashky,  contr&. 

Cur.  adv.  vm 

Erle,  J. — This  was  a  motion  for  a  rule  absolute  for  a 
hibition  to  the  judge  of  the  county  court.  It  was  a  plain 
trespass  for  entering  a  house  and  taking  away  weights  and  1 
sures.  A  justification  was  set  up  under  a  power  confi 
on  the  examiner  appointed  under  the  37  G-ea  c  3, 
The  justification  was  answered,  on  the  ground  that  the  exan 
had  no  warrant  from  a  magistrate,  ssdd  to  be  necessary  by 
5  &  6  Will.  4,  c.  63 ;  judgment  was  given  on  that  point,  aiM 
for  the  plaintiff.  It  was  clear  that  prohibition  should  noi 
granted  for  a  supposed  error  in  the  judgment  of  the  courtly  i 
that  the  ground  n>r  a  prohibition  to  restrain  the  County  Courii 
account  of  not  having  jurisdiction,  ought  to  exist  as  much  «i 
the  question  was  raised  for  adjudication  as  when  the  ju^ 
was  given.  It  was  contended,  first,  that  the  appointment  ot  I 
examiner  was  a  franchise.  It  was,  however,  not  necessary 
advert  to  this  point ;  it  appears  that  the  title  to  the  appointoi 
was  not  in  question.  The  defendant  was  taken  to  be  duly  i 
pointed,  the  validity  of  the  appointment  was  distinct  from  t 
extent  of  the  powers  conferred.  The  question  for  adjudidi 
related  solely  to  that  extent,  and  that  depended  upon  the  still 
The  alleged  ground  for  the  prohibition,  therefore,  failed ;  and 
rule  must  be  discharged,  but  without  costs. 

Ruk  dischargd 
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COURT  OF  COMMON  PLEAS. 

Trinity  Term,  1848. 

AuTEY  V.  Hutchinson. 

lAabUUy  of  clerk  of  a  County  Court 

!  of  a  County  Court  gave  orders  for  the  fitting  up  of  the  court- 
\for  which  an  action  was  brought  against  him  personally, 
^  neither  his  office^  nor  the  subject-matter  of  the  action^  raised 
il  presumption  that  wouid  exempt  him  from  personal  liability, 

S  was  an  action  of  assumpsit  for  goods  sold  and  delivered, 
cc  to  defendant.  At  the  trial  before  Maule,  J.  at  the  sit- 
•r  Middlesex,  it  appeared  that  the  defendant  was  clerk  of 
inty  Court  of  Bamet,  and  that  the  debt  had  been  contracted 
for  the  fitting  up  of  the  Couii:-house  there,  and  leave  was 
1  to  the  defendant  to  move  for  a  rule  to  show  cause  why  the 
should  not  be  entered  for  him,  or  why  the  plaintiff  should 
lonsuited. 

,  Serjt,  moved  accordingly,  citing  the  stat.  9  &  10  Vict, 
id  the  following  cases:   Uhwin  v.  fVolseley  (1  T.  R.  674); 
Waldegrave  (2  Moore,  621);    Horseley  y.  Bell  (Ambler, 
Chitty  on  Pleading,  43.  Cur.  adv.  vuU, 

adgment  of  the  court  was  now  (June  10),  delivered  by 
)E,  C.  J. — This  was  an  action  brought  to  recover  a  demand 
:  and  labour,  in  fitting  up  the  County  Court  at  Bamet,  in 
ity  of  Hertford.  The  cause  was  tried,  before  my  brother 
It  the  sittings  for  Middlesex,  in  this  term,  when  a  verdict 
id  for  the  plaintiff  for  the  sum  of  143/.  The  court  was 
ds  moved  for  a  rule  to  show  cause  why  a  verdict  should 
ntered  for  the  defendant,  or  why  a  nonsuit  should  not  be 
pursuant  to  leave  reserved.  The  motion  was  made  upon 
md,  that  it  appeared  from  the  plaintifTs  e\'idence  that  the 
it,  at  the  time  that  he  gave  the  orders  for  the  work,  was 
k  of  the  County  Court,  and  that  the  work  done  was  the 
ip  of  the  Court-house;  and  it  was  therefore  insisted  that 
ndant  ought  to  be  deemed  to  have  given  such  orders  as  a 
Beer,  upon  the  credit  of  the  treasurer  of  the  court,  or  upon 
it  of  the  funds  authorized  to  be  raised  by  the  act  creating 
t ;  and  that  the  case  was  within  the  principle  of  the  deci- 
Macl/eath  v.  Haldimand,  Gidley  v.  Lord  Palmerston,  Myrtle 
r  (1  East,  135),  and  several  other  cases,  in  which  it  was 
led,  that  an  action  will  not  lie  against  a  public  agent  for 
:  done  by  him  in  his  public  character  or  employment.     We 


190  COUNTY  COURTS  CASE& 

AuTBT  have  referred  to  the  judge's  notes,  and  we  think,  upon  perci 
HirpT^^  the  evidence,  there  is  no  ground  for  granting  the  nile.  Tl 
^^^^"''^^'  fondant's  situation  was  in  no  respects  analogous  to  that  of  ] 
LiaifiUtyof  officers  acting  on  behalf  of  a  laiown  department  of  the  etat 
^^^  •  in  the  disch^e  of  duties  incident  to  their  public  employ 
whose  liability  was  the  question  in  one  class  of  the  auth 
referred  to ;  nor  does  the  case  fall  within  the  other  class,  in 
it  was  held,  that  the  terms  and  nature  of  the  contract  exduc 
presumption  of  personal  liability  on  the  part  of  the  indiv 
giving  the  orders.  The  fitting  up  of  the  court  formed  no  i 
the  duty  of  the  clerk  of  the  court,  and  it  did  not  appear  tl 
had  the  authority  to  contract  upon  the  credit  of  any  other  p 
or  of  any  fund  already  raised,  or  thereafter  to  be  raised,  una 
authority  of  the  act.  The  defendant  might,  when  he  ga^ 
order,  have  excluded  his  personal  liability,  by  intimating  i 
plaintiff  whom  else  he  was  to  trust,  or  to  what  fund  he  was  1 
for  payment;  but,  as  nothing  of  the  kind  passed,  there  )k 
ground  for  any  legsd  presumption  excluding  the  defendant's  pc 
uability,  and  it  necessarily  became  a  question  for  the  jury,  a] 
evidence  was  properly  submitted  to  them ;  and,  as  the  ver 
not  impeached,  supposing  the  case  to  'have  been  properly 
them,  there  is  no  ground  for  granting  the  rule.         IhJe  refk 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term,  1848. 
Kj:mp  v.  Clark  and  another. 

Local  Court — Jurisdiction. 

In  the  court  of  Kingston-upon-Hull,  an  action  of  assumpsit  kai 
brought,  and  the  declaration  stated  that  defendant  was  indd 
plaintiff  within  the  jurisdiction  of  the  court,  for  freight  due  am 
able  from  defendant  to  plaintiff,  for  the  carriage  of  goods 
Marseilles  to  Kingston-upon-Ilull,  and  there  delivered  to  defi 
within  the  jurisdiction  aforesaid,  at  defendant's  request 

Held,  that  the  delivery  was  the  consideration  for  the  promise^  an 
both  the  consideration  and  the  cause  of  action  were  within  the 
diction  of  the  court, 

THIS  was  a  writ  of  error  from  the  Mayor's  Court  of  the 
of  Kingston-upon-Hull.  The  1st  count  of  the  decla 
stated  that  defendant  on,  &c.  was  indebted  to  the  plaintiff  ^ 
the  jurisdiction  of  this  court,  in,  &c.  for  certain  freight  the 
and  payable  from  the  defendant  to  the  plaintiffs,  for  the  ca 
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of  certain  goods   and  merchandise  by  the  plaintiffs  before  that       Kemp 
lime  carried  and  conveyed  in   and  on  board  of  a  certain  ship       ^  ^* 
oDed,  &C.,   from  Marseilles  to  the   borough  of  Eangston-upon-  j^^m  akotheb. 
HoD  aforesaid,  and  there  delivered  to  the  defendant  within  the        7-7- . 
jmudiction  aforesaid,  at  his  the  said  defendant's  request     The  *^^'^^*^*^' 
jxJDt  stated  on  behalf  of  the  plaintiff  in  error  was,  that  it  ap- 
peared, from  the  1st  count  of  the  declaration,  that  the  cause  of 
iction  did  not  arise  within  the  jurisdiction  of  the  said  court  of 
Eogston-upon-HulL 

Hugh  HUly  for  the  plaintiff  in  error,  contended  that  the  consi- 
demtion  must  be  laid  within  the  jurisdiction:  {ffinford  v.  Powell, 
2  Ld.  Raym.  1310.)  Here  the  delivery  only  is  laid  as  within  the 
jurisdiction.  The  contract  was  between  the  ship-owner  and  the 
di^»per  of  the  goods,  and  it  does  not  appear  that  the  freight  was 
lot  payable  by  defendant  as  shipper.  If  the  freight  is  not  carried 
inthm  the  junsdiction,  the  cause  of  action  does  not  arise  there. 

Cleasby,  for  the  defendant  in  error. — It  is  sufficient  if  the  de- 
fcndant  took  the  bill  of  lading  within  the  jurisdiction  of  the  court; 
Ae  delivery  of  the  goods  to  the  consignee  is  the  consideration. 
Where  that  is  in  its  nature  cantinuinffy  the  cause  of  action  may 
niae  within  the  jurisdiction,  although  the  contract  was  made  out  of 
it  It  is  necessary  that  all  the  facts  that  go  to  make  up  the  con- 
aderation  should  be  within  the  jurisdiction:  {Emery  v.  Bartlettj 
2  Li  Raym.  1555.) 

Hugh  Hill,  in  reply. — The  cause  of  action  is  composed  of  the 
Vroouee,  the  consideration,  and  the  performance,  and  these  must 
oe  within  the  jurisdiction  of  the  court.  The  earning  of  the 
freight  is  a  material  part  of  the  cause  of  action,  and  that  was 
flffned  on  delivery  at  the  port  of  destination,  and  before  delivery 
to  tie  consignee. 

Cur.  adv.  vult 

Patteson,  J.,  delivering  the  judgment  of  the  court,  said: — On  Judgment, 
heading  the  case  of  Sanders  v.  Vameller  (4  Q.  B.  260),  and  parti- 
cularly with  reference  to  the  concluding  paragraph  in  the  judg- 
*nent  of  Tindal,  C.  J.,  and  the  other  cases  on  this  subject,  we  are 
of  opinion  that  the  liability  of  a  consignee  or  indorsee  of  a  bill  of 
Irfmg  to  freight  is  a  new  contract,  the  consideration  for  which  is 
ite  delivery  01  the  goods  to  him  at  his  request,  and  that  the  words 
*  the  declaration  are  to  be  applied  to  the  delivery  only ;  and  that 
i  sufficiently  appears,  by  this  declaration,  that  the  delivery  only 
msthe  consideration  for  the  promise  of  the  defendant;  that  deli- 
''oy,  and  the  request  of  the  defendant,  are  stated  to  have  been 
tithin  the  jurisdiction  of  the  court  below ;  and  we  arc,  therefore, 
)f  opinion  that  the  cause  of  action,  and  the  consideration,  are  well 
lOeged  to  have  been  within  the  jurisdiction  of  that  court.  The 
lu^inent  of  the  court  below  will,  therefore,  be  affirmed. 

Judgment  affirmed. 


Y  2 
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COURT  OF  COMMON  PLEAS. 

Trinity  Term,  1848. 

Shiels  v.  Rate. 

Jurisdiction —  Suggestion, 

A  plaintiff'  who  dwells  more  than  twenty  miles  from  the  defendasU  Mf 
sue  in  the  Superior  Courts  for  a  diht  under  20Ly  even  aiikim^  k 
carries  on  business  within  that  distance  by  means  of  an  ageniy  who  nV* 
the  very  goods  that  were  the  subject  of  this  action* 

A  RULE  nisi  had  been  obtained  calling  on  the  plaintiff  ti 
bring  up  the  record  in  this  action^  that  a  suggestion  inv^ 
be  enterea  to  deprive  the  plaintiff  of  costs  under  the  11  &  12  YidL 
c  Ixxi.  (the  City  of  London  Small  Debts  Act)  The  action  wtf 
tried  before  the  Secondary  of  London^  and  a  verdict  for  SL  lb 
found  for  the  plaintiff.  It  appeared,  upon  the  affidavit  in  ^^W^ 
of  the  rule,  that  the  plaintiff  carried  on  business  at  the  ThiM 
Cranes  Wharf,  Upper  Thames-street,  in  the  Citv  of  London^ 
within  the  jurisdiction  of  the  City  of  London  Small  Debts  Couit^ 
and  within  twenty  miles  from  the  defendant,  who  dwelt  at  SS» 
Moorgate-street,  in  the  City  of  London,  and  tiiat  the  goods,  t» 
recover  the  price  of  which  the  action  was  brought,  were  bouglit 
there. 

Phinn  showed  cause. — The  affidavit  in  support  of  the  rule  ii 
defective ;  it  does  not  state  where  the  plaintiff  dwells,  or  n^adti 
that  he  dwells  more  than  twenty  miles  from  the  defendant.  Thii 
omission  is  of  itself  sufficient  to  discharge  the  rule;  but  tb 
plaintiff,  in  his  affidavit,  states  that  he  resides  in  Scotland,  9ai 
has  not  been  in  London  during  the  last  three  years,  and  th&t  b 
has  got  a  cellar  at  the  Tliree  Cranes  Wharf,  where  he  carries  <• 
business.  That  being  so,  the  sections  of  the  act  (ss.  40  tfji 
11 2)  (a)  that  are  material,  do  not  prevent  the  plaintiff  suing  A 

(a)  Thej  are  as  follows: — Sect.  40.  ''And  be  it  enacted,  that  sach  smnnHHis  majBH^ 
provided  the  defendant  or  one  of  the  defendants  shall  dwell  or  carry  on  his  bnsioess  withia  ^ 
City  of  London  or  the  liberties  thereof  at  the  time  of  the  action  bronght,  or  provided  ^ 
defendant  or  one  of  the  defendants  shall  have  dwelt  or  carried  on  his  busineas  therein  at  ttn 
time  within  six  calendar  mmiths  next  before  the  time  of  the  action  brought,  or  if  the  caamd 
action  arose  therein.** 

Sect.  112.  "And  be  it  enacted,  that  all  actions  and  proceedings  which  belbre  the  jtaagd 
this  act  might  have  been  brought  in  any  of  Her  Majesty's  Superior  Courts  of  Beoord,  vhai 
the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or  where  any  officer  d  ikt 
court  holden  under  the  provisions  of  this  act,  shall  be  a  party,  except  in  respect  of  any  ckia 
to  any  goods  and  chattels  taken  in  execution  of  the  process  of  the  court,  or  the  pcocecds  fl 
value  thereof,  may  be  brought  and  determined  in  any  such  Superior  Court,  at  the  electioa^ 
the  party  suing  or  proceeding,  as  if  this  act  had  not  been  {lasscd." 
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•erior  Courts.      There  is  a  reason  why  a  plaintiff,  who       Shibls 
lore  than  twenty  miles  from  the  defendant,  should  not  be       ^^^^ 
id  to  sue  in  the  Small  Debts  Court,  for  the  judge  has  a        — ^ 
>  summon  the  parties  before  him  and  examine  them,  and  '^^suo^nr"*^ 

amount  almost  to  a  confiscation  of  small  debts,  if  de- 
had  the  means  of  summoning  plaintiffs  into  those  courts 
ey  lived  in  Scotland  or  a  distant  place.  The  words  com- 
ised  in  acts  of  Parliament  of  tnis  nature,  ^^  seeking  a 
d,"  &C.,  which  have  been  interpreted  by  a  series  of 
t,  seem  to  have  been  purposely  avoided  in  this  act,  and 
.  "dwell"  used  instead. 

,  in  support  of  the  rule,  contended  that,  for  the  purposes 
ict,  the  plaintiff  might  be  considered  to  dwell  within  the 
ion  of  the  Court  by  the  agent  who  carried  on  his  business. 
SWELL,  J. — Could  you  contend  that  a  man  was  alive  on 
lay  by  his  agent  in  that  behalf?    And  how  would  you 

the  word  "owells,"  in  sect.  40? 
e  CouBT.  Ride  discharged. 
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BAIL  COURT. 

Trinity  Term,  1848. 

(Before  Mr.  Justice  Wightman.) 

Jefferies  v.  Beart. 

London  Small  Debts  Act — Attorney, 

The  49M  section  of  the  London  Small  Debts  Act,  10  4-  11  Viei.  c.  lis, 
abolishes  the  privileges  of  attorneys  to  be  sued  as  defendants  in  (km 
own  courts, 

AN  action  had  been  brought  in  one  of  the  Superior  Courts  agiimt 
the  defendant,  who  was  an  attorney,  and  the  plaintiff  n- 
covered  2L  Zs.  dd.  Both  plaintiff  and  defendant  lived  within  tbl 
jurisdiction  of  the  Sheriff's  Court  of  London.  A  rule  had  beet 
obtained  to  show  cause  why  the  record  should  not  be  brought  into 
court,  for  the  purpose  of  entering  a  suggestion  to  deprive  tb 
plaintiff  of  costs.  j 

BramweU  showed  cause. — The  question  turns  on  the  constroo' 
tion  of  the  49th  section  of  stat.  10  &  11  Vict.  c.  Ixxi^  which  enad% 
^^  that  no  privilege,  except  as  hereinafter  excepted,  shall  be  allowei 
to  any  person  to  exempt  him  from  the  jurisdiction  of  the  oooii' 
Does  this  deprive  an  attorney  of  his  privilege  to  be  sued  in  III 
own  court?  That  is  a  privilege  of  the  client  and  not  of  himselfs 
it  is  an  ancient  privilege,  and  will  not  be  taken  away  but  bf 
express  words:  {Wells  v.  Trahem,  Will.  240;    JoUffe  v.  Lanytm, 

I  Ld.  Raym.  3420 

Wightman,  J. — Was  not  this  question  decided  in  Jones  ?• 
Broum  (1  Cox  &  Macrae,  102)? 

BramtoelL — No.  There  the  question  was  whether  attorneys  a» 
privileged  as  plaintiffs. 

Balli  contrd,  was  not  called  upon. 

Wightman,  J. — The  plaintiff  does  not  come  within  the  ex- 
emption, for  the  judge  has  not  certified.  If  it  be  desired  to  avoil 
this,  there  should  be  mserted  in  the  writ  of  trial  the  words,  "  with 
liberty  to  the  judge  of  the  inferior  court  to  certify."  Or  a  judge 
of  a  Superior  Court  can  certify.  The  language  of  the  section  can- 
not be  evaded.     It  is  too  clear.     The  privilege  is  abolished 

Rule  absobuU. 
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BAIL  COURT. 

Michaelmas  Term^  1848. 

(Before  Patteson,  J.) 

Ghislin  v.  Dean. 

Jurisdictian —  Suggestion. 

T  advertisements  were  given  at  a  newspaper  office  within  the 
(ion  of  the  Westminster  County  Court,  and  the  defendant  also 
within  the  jurisdiction,  but  the  newspaper  was  published  within 
of  London,  The  plaintiff  brought  his  action  for  the  charges 
advertisements,  in  the  Superior  Courts,  and  recovered  61, 5s. 
enter  a  suggestion  to  deprive  him  of  costs  was  made  absolute, 
the  cause  of  action  in  such  case  arose  wholly,  or  in  some 
I  point,  within  the  jurisdiction  of  the  County  Court  within 
ke  defendant  dwelt,  or  carried  on  his  business,  qutere  f 

had  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause 
he  should  not  bring  in  the  record,  in  order  that  defendant 
:er  a  suggestion  to  deprive  him  of  costs.  The  plaintiff 
•ietor  of  the  Satirist  newspaper,  the  office  of  which  was 
,  Catherine- street,  Strand,  within  the  jurisdiction  of  the 
iter  County  Court.  The  defendant  also  resided  within 
itj  and  gave  orders  for  certain  advertisements  at  the  office 
ine-street.  But  the  paper  was  printed  and  published 
B  city  of  London.  The  plaintiff  brought  an  action  in  the 
Court  for  the  charge  for  the  advertisements,  and  recovered 
'he  defendant  thereupon  moved  for  leave  to  enter  a  sug- 
1  the  roll  to  deprive  the  plaintiff  of  costs,  on  the  ground 
order  being  given  within  the  district  of  the  Westminster 
nd  the  defendant  being  resident  there,  the  action 
ve  been  brought  in  that  court. 

showed  cause,  and  contended  that  the  cause  of  action 
rise  in  Westminster.  The  advertisements  were  received 
ine-street,  but  the  printing  was  in  the  city,  and  there 
was  done.  The  proper  construction  of  the  act  was  that 
y  Baron  Alderson,  who  said  that  the  County  Courts  have 
n,  *^  if  no  material  part  of  the  cause  of  action  arose  out 
isdiction."  (a)   In  Nindy,  Rhodes  {\  Cox  &  Macrae,  155), 

iSth  section  is  as  follows : — "And  be  it  enacted,  that  all  actions  and  proceedings 
he  passing  of  this  act  might  have  been  brought  in  any  of  Her  Majesty's  Superior 
ord,  where  the  plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or 
»e  cir  action  did  not  arise  wholly  or  in  some  material  point  within  the  jurisdiction 
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GmsuM      it  was  held  that  bills  of  exchange  were  within  the  juiisdictii 

jjV        the  County  Courts.     The  printing  was  within  the  city  of  Loi 

— *       [Patteson,  J. — That  is  a  material  point.]     Yes;  and  ther 

jyrisdicHpn.   the  cause  of  action  did  not  arise  in  some  material  point  withii 

jurisdiction. 

Ltishf  contriL — If  the  argimient  on  the  other  ride  be  tr 
tradesman  having  a  manufactory  in  one  district,  and  a  she 
another  at  which  he  sold  the  goods  made  at  the  former,  i 
evade  the  act,  and  sue  in  the  Superior  Courts,  on  the  ground 
forth  by  my  friend.  The  section  gives  the  party  an  optic 
sue  in  the  Superior  Courts,  where  the  cause  of  action  doe 
arise  in  some  material  part  in  the  Countv  Court.  But  h 
material  point  of  the  cause  of  action  vxis  within  the  County  C 
The  order  was  given  there,  and  without  the  order  the  cause  of  a 
is  not  complete.  The  true  construction  is,  that  where  no  n 
the  cause  of  action  arose  within  the  County  Court,  then  a  pia 
is  not  bound  to  go  there. 

Pattbson,  J. — According  to  Butler  v.  Carney  (1  Cox  &  Ms 
141),  I  ought  to  grant  the  rule,  for  the  purpose  of  enablin. 
parties  to  raise  this  question  upon  the  record,  and  then  the 
Btruction  of  the  statute  woula  be  opened  to  argument.  I  ha 
entertained  the  doubt  suggested  by  my  brother  Alderson,  as  t 
meaning  of  the  words,  '^  when  the  cause  of  action  did  not 
wholly  or  in  some  material  point  within  the  jurisdiction;"  an 
observation  has  certainly  raised  a  question  in  my  mind  as  1 
construction.  The  rule  for  entering  a  suggestion  must  be 
absolute,  that  the  question  may  be  raised  el^where.  (b) 

Rule  absolute  for  entering  a  suggest 

of  the  court  within  which  the  defendant  dweUs  or  carries  on  hia  bnahieaa  at  the  time 
action  brooght,  orv  where  any  officer  of  the  Coonty  Court  shall  be  a  party,  except  in  m 
any  claim  to  any  goods  and  chattels  taken  in  execution  of  the  process  of  tlie  oooit, 
proceeds  or  ralue  thereof,  may  be  brought  and  determined  in  any  such  Superior  Court 
election  of  the  party  suing  or  proceeding,  as  if  this  act  had  not  been  passed." 

(6)  This  case  did  not  proceed  further,  so  that  the  important  question  raised  in  it ' 
thai  determined. 
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COURT  OF  COMMON  PLEAS. 

Michaelmas  Term^  1848. 
Hatter  and  another  v.  Fish. 

Suggestion —  Costs, 

order  to  obtain  leave  to  have  the  record  brought  in  for  the  purpose  of 
mttring  a  suggestion  to  deprive  a  plaintiff  of  costSy  it  is  only  neces' 
ury  to  show  the  court  such  reasoneUfle  ground  for  doing  so,  as  will  bring 
fte  ease  within  the  stat  9  4*  10  Vict,  c,  95,  ss.  128,  129.  The  rule  in 
^Mder  V.  Carney  (1  Cox  &  Macrae,  141),  affirmed, 
\ert  the  affidavit  of  the  defendant  showed  only  where  the  plaint^ 
nrried  on  business^  but  did  not  show  where  he  resided^  and  also 
malted  to  specify  the  particular  County  Court  within  which  a  material 
wrt  of  the  cause  of  action  arose,  the  court,  nevertheless,  although  the 
iffidavit  was  mantfestiy  insufficient,  made  the  ride  absolute  for  the 
mbry  of  a  suggestion, 

IMON  showed  cause  against  a  rule  obtained  by  Byles,  Serjt., 
^  calling  upon  the  plaintiffs  to  show  cause  why  the  record  should 
tbe  brought  in  and  an  entry  thereon  made  to  deprive  the  plaintiffs 
eoits  in  this  action,  and  why  they  should  not  pay  the  costs  of 
■  •plication.  The  action  was  for  goods  sold  and  delivered; 
mI  at  the  trial,  before  the  secondary,  a  verdict  was  given  for  the 
vb6Sr  for  8/.  \5s.  The  plaintiffs  carried  on  business  at  52, 
nk-Iane,  in  the  city  of  London;  and  the  defendant  carried  on 
rineas  at  Prince's-row,  Pimlico,  where  the  goods  were  delivered, 
le  affidavit  of  defendant,  on  which  this  rule  was  moved,  will  best 
)w  the  grounds  of  objection.  After  specifying  the  place  where 
lintiffs  "carried  on  business,"  it  runs  tnus:  "  And  this  deponent 
ther  saith,  that  before  and  at  the  time  when  this  action  was 
nmenced,  this  deponent  dwelt  and  carried  on  his  business  at 
inceVrow,  Pimlico,  in  the  county  of  Middlesex,  and  that  all  the 
ods,  amounting  in  value  to  8/.  \5s,  were  delivered  by  the  said 
untiffs  to  this  deponent  at  his  said  residence,  Prince's-row, 
mlico,  aforesaid;  and  that,  at  the  time  when  this  action  was 
omienced,  the  above-named  plaintiffs  did  not,  nor  did  either  of 
an,  dwell  more  than  twenty  miles  from  this  deponent;  but  on 
s  contrary  thereof,  both  of  the  said  plaintiffs  then  did,  and  still 
,  dwell  within  twenty  miles  from  this  deponent,  and  that  the 
ide  of  action  arose,  in  a  material  point,  witnin  the  jurisdiction  of 
'  court  within  which  this  deponent  dwelt  at  the  tune  when  this 
ion  was  commenced,  and  that  the  place  where  this  deponent 
elt  before  and  at  the  time  when  this  action  was  commenced  as 
resaid,  and  where  he  still  dwells,  and  where  the  said  goods  were 
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Hattkb     80  delivered  as  aforesaid,  was,  at  the  time  when  this  act: 

ANDAKoTiisB  commenced,  and  still  is,  within  the  jurisdiction  of  the  < 

Fish.        Court  of  Middlesex,  and  that  such  court  was  opened  anc 

— ;        lished,  and  a  plaint  might  have  been  entered  in  the  said  o 

^oSlT^  the  said  sum  of  SL  I5s.  before  and  at  the  time  when  thii 

was  commenced."     It  Is  contended  that  the  affidavit  on  wh 

rule  was  moved  is  insufficient,  and  therefore  this  rule  sh 

discharged.     The  exceptions  in  the  128th  section  of  the  a 

not  been  negatived  as,  to  enable  a  party  to  take  advantage 

E revisions  of  the  129th  section,  with  reference  to  costs,  thev 
ave  been.  The  affidavit — though  it  is  true  it  states  wfa 
plaintiffs  ^^  carry  on  business  " — does  not  show,  as  it  should- 
they  reside.  [Maule,  J. — Is  it  not  stated  in  the  affida^ 
the  plaintiffs  ao  not  dwell  more  than  twenty  miles  from 
fendant?]  It  is ;  but  the  objection  is,  that  it  is  not  show 
the  plaintiffs  reside.  This,  I  apprehend,  is  fataL  Th 
point  is  with  regard  to  the  concurrent  jurisdiction  of  the  s 
court  The  affidavit  states  ^*  that  the  cause  of  action  aro 
material  point,  within  the  jurisdiction  of  the  court  within 
the  defendants  dwelt,  or  carried  on  business  at  the  time  of 
brought ;"  but  it  does  not  state  what  court,  whether  the 
Court  or  any  other,  and,  for  aught  that  appears,  it  may  m( 
jurisdiction  of  this  court.  By  sections  2  and  3  of  tiie  a 
Majesty  has  power  to  subdivide  the  counties  into  distric 
now,  in  Middlesex  there  are  not  fewer  than  eleven  district 
but  defendant  does  not  show  within  which  of  these  he  resi^ 
plaintiffs  should  have  sued  him.  There  has  been  appended 
rule  the  monstrous  condition  that  the  plaintiffs  should  ] 
costs  of  this  application.  I  had  the  hardihood  to  make  a 
condition  to  a  rule  before  Erie,  J.  in  the  Bail  Court,  w 
refused.  There  is  no  case  in  the  books  in  which  the  costs  < 
an  application  as  this  has  been  granted.  [Coltman,  J. — 1 
there  is  an  order  in  council  for  dividing  the  country  into  dif 
There  is ;  and  a  division  has  been  made.  [Coltman,  J. — 
that  shown  ?  The  court  will  not  take  judicial  notice  of  such  di 
That  strengthens  my  position.  The  other  side  shoidd  have  I 
before  the  court  the  order  in  council,  which  they  have  no 
On  these  grounds  it  is  submitted  that  this  rule  shoiild  be  disc 
Byles^  Seijt.  in  support  of  the  rule. — The  court,  it  is  sub 
will  not  put  as  strict  a  construction  upon  affidavits  of  this 
and  used  for  such  a  purpose,  as  it  would  upon  pleadiuj 
instance,  a  plea  in  abatement.  It  has  been  held,  in  the  C 
Exchequer,  that  if  a  primd  facie  case  for  entering  liie  suggec 
made  out,  it  is  enough :  (Butler  v.  Comey^  I  Cox  and  Macra 
All  we  had  to  do  was,  to  make  out  a  primd  facie  case,  ai 
has  been  done.  If  attention  be  given  to  sects.  128  and  12SI 
be  found  that  the  very  language  of  the  statute  has  been  f( 
in  this  affidavit.  With  regsud  to  the  objection  that  the  pai 
district  court  within  which  the  defendant  dwelt,  and  the  a 
action  arose,  is  not  set  forth,  it  is  contended  that  the  stata 
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iffidavit  that  the  place  where  the  defendant  dwelt,  and  where      Hattbb 
loods  were  delivered,  was  within  the  jurisdiction  of  the  County  ^^  ahothbb 
t  of  Middlesex,  is  sufficient.     In  sects.  2,  3,  and  23,  these       fish. 
I  are  styled  **  County  Courts;"  besides,  the  name  is  that  by        — , 
I  they  are  properly  known.    (He  was  then  stopped  by  the   ^^ll|^'~ 

e  CoUET  said,  that  on  the  authority  of  the  case  of  Butler  y. 
y,  the  defendant  had  made  out  enough  to  enable  him  to  enter 
iggestion.  For  this  purpose  nothing  more  is  necessary  than 
)w  to  the  court  such  reasonable  ground  as  would  warrant 
to  order  the  record  to  be  given  up  to  the  par^  applying  to 
the  suggestion,  and  in  the  present  case  the  aefendant  nad 
ity  done  that.  No  order  would  be  made  as  to  costs,  as  the 
Ob  might,  if  they  please,  traverse  the  suggestion,  and  then 
its  would  abide  the  result. 

Rule  absolute. 


COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Temiy  1848. 

Reg.  r.  Eady. 

Qtto  toarranto — Clerk  of  County  Court, 

le,  1846,  A,  was  performing  the  duties  of  clerk  under  a  SnuM 
s  Act,  included  in  Schedule  B,  of  9  S^  10  Vict,  c,  95,  as  deputy 
Ur  father,  who  had  been  regularly  appointed  clerk,  but  was,  in 
*quence  of  illness,  unable  to  discharge  the  duties : 
hat  A.  was  not  entitled,  under  sect  34  of  tJiat  act,  to  be  the  first 
of  the  same  Court  when  holden  as  a  County  Court  under  that 
fila/  section  not  applying  to  a  person  who  merely  performed  the 
t  as  deputy  for  another,  but  only  to  persons  who  were  either  clerks 
tre  or  de  facto  of  the  old  Court. 

ment  in  the  rule  nisi  for  a  quo  warranto,  that  ^*  the  defendant  is 
mtitled,  and  that  the  relator  is,'^  is  not  a  sufficient  compliance 
the  rule  of  Court:  {ff.  T.  7  &  8  Geo.  4.) 

LULE  had  been  obtained,  calling  upon  Mr.  Eady  to  show 
inse  why  an  information  in  the  nature  of  a  quo  warranto 
not  be  filed,  requiring  him  to  show  by  what  authority  he 
ed  the  office  of  clerk  to  the  County  Court  of  Staffordshire, 
affidavit  of  Mr.  Bishop,  the  relator,  it  appeared  that,  in 
%  Small  Debts  Act  for  the  Staffordshire  Potteries  was 
and  that  his  father  was  duly  appointed  clerk  of  the  Court 
that  act ;  in  June,  1845,  the  father,  being  attacked  with 
is,  appointed,  with  the  consent  of  the  judge,  the  deponent. 
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Baa  V.  Eadt.  who  was  in  partnership  with  him,  to  act  as  his  deputy ;  and 
f^l^Qf     deponent  continued  to  do  so,  and  performed  all  toe  duties  i 
Cmmiy  c^ourt  shared  the  emoluments  of  the  office  until  June,  1846. 
^^^^^JJ2^      ^    The  only  statement  of  objections  to  Mr.  Eady's  title  oontiB 
in  the  rule  nisi  was,  ^^  that  Mr.  Eady  is  not  entitled,  and  H 
Bishop  is." 

The  AttameV'GeneraU  Welsby^  and  Z.  Temple,  showed  oanser 
1.  The  rule  of  Court  (H.  T.  7  &  8  Geo.  4;  6  B.  &  C.  267)  is  ■ 
complied  with  by  this  rule,  which,  in  truth,  specifics  no  objectM 
to  the  title  of  the  defendant :  T  Watson  on  Awards,  275.) 

Lord  Denman,  C.  J. — Wny  could  not  such  an  objection  1 
taken  at  once,  before  any  preparation  has  been  made  for  aigd 
the  case  upon  the  merits  ?  It  might  just  as  well  be  takoi  li 
day  after  the  rule  was  obtained,  as  later. 

The  Attamey-GenercLL — It  has  not  been  the  practice  to  do  i 
though  it  might  be  very  convenient  to  lay  down  such  a  n 
Secondly,  there  is  no  ground  for  this  application.  Mr.  Bidh 
claims  a  right  to  this  office  under  sect  S4  of  9  &  10  Vict  c  I 
because  he  was  performing  the  duties  of  clerk  to  the  old  court  i 
the  Ist  of  June,  1846 ;  but  that  section  does  not  apply  to  his  eM 
his  father  was  the  clerk  of  the  court,  and  he  only  performed  i 
duties  as  his  father's  deputy ;  the  section  applies  only  to  pem 
who  were  either  cle  jure  or  de  facto  clerks,  either  regukl 
appointed  or  acting  without  regular  appointment. 

Sir  F.  ThesigeTy  Q.C.,  and  Sir  John  Bayletfy  contriL — Unl^  t 

rule  is  sufficient.     It  states  the  objection ;    and  the  reasous  i 

not  required  to  be  stated.     [Lord  Denman,  C.  J. — But,  on  ll 

main  point,  we  are  inclined  to  a^ee  with  the  Attomey-Genenl 

Then,  secondly,  the  words  of  the  clause  are  quite  dear,  ''tk 

the  persons  holding  the  offices  or  performing  the  duties  of  deri 

&C.,  in  any  court,  &c,  on  the  first  of  Jime,  &c.,  shall  be  entidc 

if  not  disqualified  under  this  act,  to  be  the  first  clerks  of  the  w 

court,  when  holden  as  a  County  Court  under  this  act.**     [WiOH 

MAN,  J. — What  becomes  of  the  father?     He  held  the  office.]    1 

is  excluded,  because  he  was  not  ])erforniing  the  duties.     [WlGJI! 

MAX,  J. — The  statute  says,  that  the  holder  of  the  office,  whelfa 

or  not  qualified,  shall  be  entitled.]     That  refers  to  the  qnalifiB 

tion  clause :  (s.  24.)     [Erle,  J. — If  the  son  had  been  app(Wit0 

and  the  father  had  applied  for  a  quo  warranto^  mi^ht  he  not  inn 

said  that  he  executed  the  office  by  his  son?]     Pernaps  an  apponi 

ment  either  of  the  father  or  the  son  would  have  been  gooc^li* 

certainly  one   of  them   ought   to   liave   been  appointea     H* 

necessity  was  sought  to  be  avoided  by  allowing  an  interval  of  I 

day  between  the  order  abolishing  the  old  court  and  that  estabKA 

ing  the  new,  the  34th  section  requiring  that  the  party  A/if^ 

continue  to  hold  the  office,  or  to  perform  the  duties  at  the  tW 

when  the  old  act  was  repealed ;  but  whether  that  attempt  htf  M 

efiectual  is  not  the  question  now  raised. 

Lord  Denman,  C.  J. — There  is  nothing  at  all  in  this  poi* 
The  son  performed  the  duties  of  the  office,  but  only  as  depatjl''^ 
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ler.    The  principal  continned  to  hold  the  office,  and  when  Rso.  v.  Eadt. 
the  case,  it  is  plain  that  he  is  the  person  contemplated  by      citrkof 
use.    The  words  were  clearly  intended  to  meet  the  case  of  cminty  Cowi 
a  who,  thon^h  not  possessing  the  qualification  required  by       ""9*^ 
tute,  held  the  office,  or,  if  nobody  was  in  the  office,  per-     "^"" 
its  duties. 

SRIDGE,  J. — I  am  of  the  same  opinion.  Here  the  relator 
son,  and  he  must  bring  himself  within  the  words  of  the 
luse.  As  to  holding  the  office,  he  cannot  be  said  to  have 
it  all ;  the  father  was  the  holder  of  the  office.  Then,  was 
arming  the  duties  ?  In  a  certain  sense  he  was,  but  only  as 
er's  deputy ;  and  sect.  26  provides  for  a  deputy  in  the  case 
38.  At  all  events,  as  good  a  case  may  be  made  for  the 
&8  for  the  son ;  and  having  reference  to  the  words  of  the 
I  cannot  see  upon  what  ground  the  father  is  disentitled. 
[ITMAK,  J. — I  think  that  the  intention  of  the  Legislature 
ed  by  adopting  the  suggestion  of  my  lord.  The  clause  will 
»  several  persons.  It  may  mean  a  person  actually  holding 
e,  both  de  facto  and  de  jure  clerk,  or  a  person  who  per- 
le  duties,  the  office  itself  being  vacant, — or  a  person  who, 
disqualified  under  sect.  20,  holds  the  office  and  performs 
es  by  deputy,  for  the  latter  would  fulfil  all  the  terms  of 
ise.  In  this  case  there  was  certainly  nothing  to  exclude 
er. 

:,  J. — I  am  of  the  same  opinion.     It  appears  to  me  that 
can  claim  under  the  second  alternative,  as  having  per- 
the  duties,  if  there  is  any  person  who,  under  the  first,  can 
to  hold  the  office. 

>  Denman,  C.  J. — I  should  add  that  the  statement  of  the 
Q  in  the  rule  appears  to  us  quite  insufficient. 

Rule  discharged^  with  costs,  (a) 

foUowicg  is  the  clause  referred  to: — Sect  34.  "  ProTided  always,  and  be  it  enacted, 
wns  holding  the  offices  or  performing  the  duties  of  clerks  and  high  bailiffs  in  any  court 
if  aoj  act  cited  in  either  of  the  said  schedules  (A)  and  (B)  on  the  Ist  day  of  June  in 
Dd  who  shall  continue  respectively  to  hold  the  same  offices  or  to  perform  the  same 
le  time  when  such  act  shall  be  repealed  under  the  provisions  of  this  act,  whether  or 
d  as  hereinbefore  provided,  shall  be  entitled,  if  not  disqualified  under  this  act,  to  be 
Tks  and  high  bailiffs  of  the  same  court  when  holden  as  a  County  Court  under  this 
all  continue  to  execute  their  several  offices,  subject  to  the  power  of  removal  provided 
except  that  the  clerks  and  high  bailiff's  already  appointed  to  any  court  named  in 
le  (A)  shall  be  removeable  only  for  such  cause  as  would  have  warranted  their 
der  the  acts  according  to  which  their  court  is  now  holden ;  and  where,  under  the 
f  any  of  the  said  acts,  more  than  one  clerk  was  on  the  said  1st  day  of  June,  and  shall 
ich  act  shall  be  repealed,  under  the  provisions  of  this  act,  acting  in  and  for  any  of 
irts,  or  in  and  for  any  district  or  division  of  any  court,  the  same  persons  shall  jointly 
office  of  clerk  of  the  same  court  as  aforesaid,  under  such  regulations  as  to  the 
the  duties  and  emoluments  of  the  siud  office  as  shall  be  from  time  to  time  made  by 
irt,  in  case  of  difference  between  them :  Provided  always,  that  if  the  clerk  of  any 
iu  the  said  schedule  (A)  shall,  within  one  calendar  month  next  after  the  repeal  of 
er  which  it  is  now  holden,  decline  to  accept  the  office  of  clerk  to  the  same  court  as 
T  this  act  it  shall  be  lawful  to  the  Commissioners  of  her  Majesty's  Treasury,  if  they 
6t  to  take  into  consideration  the  special  circumstances  of  each  case,  and  to  award  ■ 

oaatioQ  to  be  paid  to  such  clerk  as  under  the  circumstances  they  shall  think 
o  the  manner  herein  provided  in  the  case  of  persons  whose  emoluments  wiU  be 
ir  taken  away  by  this  act.*" 
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COURT  OF  COMMON  PLEAS. 
Michaelmas  Term,  1848. 
Barnett  v.  Colson. 

Suggestion — Prcuitice, 

On  an  application  for  leave  to  enter  a  suggestion^  to  deprive  the  pi 
ofcostSy  where  the  affidavit  did  not  state  in  terms  thai  the  defi 
resided  within  twenty  miles  of  the  plaintiffs  the  court  dischart^ 
rule  with  costs, 

PATERSON  showed  cause  against  a  rale  nisi  which  had 
obtained  by  Ball^  for  leave  to  enter  a  suggestion  on  the  i 
deprive  the  plaintiff  of  costs.  The  action  was  in  debt  for  5£  1 
Verdict  for  the  plaintiff.  The  affidavit,  it  was  objected,  doc 
negative  the  exceptions  in  the  128  th  section  of  the  act,  which 
concurrent  jurisdiction  to  the  Superior  Courts.  It  does  not 
that  the  defendant  dwelt  less  than  twenty  miles  from  the  pla 
or  that  the  cause  of  action  arose  wholly  or  in  some  material 
within  the  jurisdiction  of  the  court  within  which  the  defe: 
dwelt  or  carried  on  business  at  the  time  of  action  brought:  (J 
V.  RohsoHy  1  Cox  &  Macrae,  122.) 

Bally  in  support  of  the  rule. — The  affidavit  states  that  tl 
fcndant  resided  in  Archway-road,  Upper  HoUoway,  and  tha 
pltuntiff  resided  in  Basinghall-street.  [Maule,  J. — Is  it  i 
that  the  defendant  resided  within  twenty  miles  of  the  plaint 
the  time  of  action  brought.]  That  certainly  does  not  a[ 
The  defendant  shows  that  he  was  liable  to  be  summoned  i 
Clerkenwell  County  Court. 

By  the  Court. — The  omission  of  a  material  requisite  fc 
affidavit,  such  as  this,  is  fatal. 

Rule  discharged,  with  co. 
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COURT  OF  EXCHEQUER. 

Michaelmas   Term,  1848. 

Brookeb  v.  Coopeb. 

Suggestion — Practice, 

^  to  obtain  leave  to  enter  a  suggestion  on  the  record  to  deprive 
aintiff  of  costs  under  the  County  Courts  Act,  the  defendant  must 
tslg  negative  that  the  plaintiff'  is  within  any  of  the  exceptions  in 
*,Sth  section;  and  in  negativing  the  fact  that  the  defendant  resides 
I  twenty  miles  of  the  plaintiffs  it  is  not  sufficient  to  say  that  he 
$  within  a  short  distance^  and  within  the  jurisdiction  of  the 
ty  Court, 

trt  cannot  order  judgment  for  the  plaintiff,  vnthout  costs,  to  be 
d  under  the  I29th  section,  without  a  suggestion  on  the  record,  (a) 

LYER  showed  cause. 

Turlstone  had,  on  a  former  day,  obtained  a  rule,  calling  on 
ntiff  to  show  cause  why  he  should  not  bring  in  the  record, 
]r  judCTient  should  not  be  entered  up  thereon  for  6/.  6s.  6d, 
dng  the  amount  of  the  verdict  recovered  in  this  action,  or 
fendant  should  not  be  at  liberty  to  enter  a  suggestion  on 
to  deprive  the  plaintiff  of  costs,  pursuant  to  the  statute,  &c. 
le  had  been  obtained  on  an  affidavit  of  defendant,  which 
hat  the  action  was  brought  to  recover  6L  6s,  6d,  for  goods 
1  delivered  to  him  by  the  plaintifi^  and  that  plaintiff,  on  the 
the  cause  before  the  sheriff  of  Surrey,  recovered  a  verdict 
sum,  and  no  more.  That  defendant,  at  the  time  of  the 
icement  of  this  suit,  resided  and  dwelt,  and  still  resides  and 

!  sectioos  referred  to,  128  and  129,  are  as  follows: — Sect  128.  "And  be  it  enacted, 
ioDs  and  proceedings  which  before  the  passing  of  this  act  might  have  been  brought 
[er  >Iajest)r'8  Superior  Courts  of  Record,  where  the  plaintiff  dwells  more  than  twenty 
the  defendant,  or  where  the  cause  of  action  did  not  arise  wholly  or  in  some  material 
Q  the  jurisdiction  of  the  court  within  which  the  defendant  dwells  or  carries  on  his 
the  time  of  the  action  brought,  or  where  any  officer  of  the  County  Court  shall  be  a 
}t  in  respect  of  any  claim  to  any  goods  and  chattels  taken  in  execution  of  the  process 
rt,  or  the  proceeds  or  value  thereof,  may  be  brought  and  determined  in  any  such 
Hirt,  at  the  election  of  the  party  suing  or  proceeding,  as  if  this  act  had  not  been 

).  "And  be  it  enacted,  that  if  any  action  shaU  be  commenced  after  the  passing  of 
any  of  Her  Majesty's  Superior  Courts  of  Record,  for  any  cause  other  than  thotte 
abefore  specified,  for  which  a  plaint  might  have  been  entered  in  any  court  holden 
ict,  and  a  verdict  shall  be  found  for  the  pkintiff  for  a  sum  less  than  twenty  ponnds, 
iction  is  founded  on  contract,  or  less  thim  five  pounds  if  it  be  founded  on  tort,  the 
f  shall  have  judgment  to  recover  such  sum  only,  and  no  costs;  and  if  a  verdict  shall 
d  for  the  plajntilf,  the  defendant  shall  be  entitled  to  his  costs  as  between  attorney 
inless  in  either  case  the  judge  who  shall  try  the  cause  shall  certify  on  the  back  of 
hat  the  action  vras  fit  to  be  brouglit  in  such  Superior  Court** 
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Bbookxb     dwells  at  Na  2,  Elizabeth-street,  &c,  in  the  county  of  Sarrejri. 

^'  that  the  plaintiff,  at  the  time  of  the  commencement  of  this  soit, 

_^^      and  still  does,  carry  on  his  trade  and  business  of  a  builder,  w5 

Stupeationr-.  a  short  distance  of  the  residence  of  the  defendant,  naiiielj% 

raetux.      ^f^  Jn  the  Said  county  of  Surrey,  and  that  the  plaintiff's  ca 

of  action  arose  in  W.,  in  the  said  county  of  Surrey,  withiiLa 

jurisdiction  of  the  Camberwell  County  Court  for  Surrey, 

at,  &C.  in  the  said  county,  and  not  elsewhere,  and  that  the  rc«di 

of  the  defendant  is  within  the  jurisdiction  of  the  said  Co» 

Court    The  defendant's  affidavit  is  not  sufficient;  it  does  not  « 

that  the  plaintiff  was  bound  to  bring  his  action  in  the  Coi 

Court     Bj  the  128th  section  of  the  County  Courts  Act,    i 

necessary  to  negative  three  exceptions,  and  this  he  has  not  da 

The  following  is  the  fonn  of  the  affidavit: — ^^  The  deponent  etai 

that  the  action  was  brought  to  recover  the  sum  of  62.  6j.  for  gooi 

sold  and  delivered  by  the  plaintiff  to  the  defendant,  and  that  Ik 

plaintiff,  on  the  trial  of  the  cause  before  the  sheriff  of  the  oouii 

of  Surrey,  recovered  a  verdict  for  6/.  6^.  and  no  more;  that  ttl 

deponent,  at  the  time  of  the  commencement  of  the  suit,  reaUi 

and  dwelt,  and  still  does  reside  and  dvt^ell,  at  No.  2,  Elizabeth 

street  aforesaid ;  and  that  the  plaintiff,  at  the  time  of  the  coril 

mencement  of  the  suit,  carried  on   his  trade  and  business  of  j 

builder,  within  a  short  distance  of  the  residence  of  this  depfmm 

namely,  on  fFahcorth^ommon,  in  the  said  cotinty  of  Surrey^  waA  m 

does  so;  that  the  plaintiff's  cause  of  action  arose  in  Walworth i| 

the  said  county  of  Surrey,  within  the  jurisdiction  of  the 

well  County  Court  of  Surrey,  held  at  Denmark-hill,  in  the 

county,  and  not  elsewhere."    The  affidavit  then  goes  on  to  m 

the  fact  that  an  officer  of  the  court  is  a  party,  &c.     The 

does  not  state  that  the  plaintiff  dwells  within  twenty  miles  M 

the  defendant;  it  should  show  affirmatively  that  the  case  is  ^ 

within  any  of  the  exceptions  mentioned  in  the  129th  section  ofth 

9  &  10  Vict  c  95,  which  enacts  "  that  all  actions  which  beW 

the  passing  of  this  act  might  have  been  brought  in  any  of  Hi 

Majesty's  Superior  Courts  of  Record,  where  the  plaintiff  dwel 

more  than  twenty  miles  from  the  defendant,  or  where  the  cau«d 

action  did  not  arise  wholly  or  in  some  material  point  within  H 

jurisdiction  of  the  court  w^ithin  which  the  defendant  dwelt,  <^ 

carries  on  his  business,  at  the  time  of  the  action  brought,  or  whfl* 

any  officer  of  the  County  Court  shall  be  a  party,  except  in  rcape^ 

of  any  claim  to  any  goods  and  chattels  taken  in  execution  of  tM 

process  of  the  court,  or  the  proceeds  or  value  thereof,  nwy  M 

brought  and  determined  in  any  such  Superior  Court,  at  the  dectM 

of  the  party  suing  or  proceeding,  as  if  this   act   had  not  brf 

passed."     This  point  has  l>een  decided  in  Meefen  v.  Nichols  (1  Og 

&  Macrae,  123.)     And  this  court  has  decided  the  same  point* 

Butler  V.  Comey  (1  Cox  &  Macrae,  141.)     This  affidavit  is,  the*" 

fore,  defective,   in   not  negativing   the   fact  that  the  defenW 

resides  within  twenty  miles  from  the  plaintiff,  but  merely  tbatW 

resides  a  short  distance   from   the   plaintifi^  viz.   on  Walworth 
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m;  the  court  cannot  judicially  notice  whether  or  not  that  is     Bbooker 
twenty  miles.  ^' 

Utone,  in  support  of  the  rule. — The  rule  itself  consists  of  two        

les:  first,  it  calls  on  the  plaintiff  to  show  cause  why  judgment  Suggeitum- 
not  be  entered  up  for  the  amount  of  the  debt^  without  costs,  ractke, 
fo  in  the  alternative,  why  there  should  not  be  a  suggestion 
i  upon  the  record  to  deprive  the  plaintiff  of  costs.  Even 
Dg  that  the  application  is  not  sufficient  to  entitle  the  de- 
t  to  a  suggestion,  still  he  is  entitled  to  the  first  branch,  to 
ip  judgment  for  the  debt  without  the  costs.  The  cases  cited 
mply  applications  to  enter  a  suggestion.  [Parke,  B. — You 
Ave  a  su^estion,  in  order  to  deprive  the  plaintiff  of  costs.] 
iguage  of  this  act  is  different  from  former  acts;  it  is  suffi- 
y  these  sections,  if  it  appear  that  the  action  might  have 
rought  in  the  County  Court.  The  128th  section  gives  the 
>r  Courts  a  jurisdiction  in  certain  cases.  Then  comes  the 
action:  "  If  any  action  shall  be  commenced  after  the  passing 
ict  in  any  of  Her  Majesty's  Superior  Courts  of  Record,  for 
se  other  than  those  lastly  hereinbefore  specified,  for  which 
might  have  been  entered  in  any  court  holden  under  this 
!.  "  the  said  plaintiff  shall  have  judgment  to  recover  such 
y,  and  no  costs,"  unless  the  judge  shall  certify  oh  the  back 
ecord.  I  contend  that  it  is  sufficient  for  me  if  it  appear 
plaint  miff  hi  have  been  entered  in  the  County  Court,  and  in 
lavit  it  does  so  appear,  because  it  is  distinctly  stated  that  the 
*  action  arose  within  the  jurisdiction  of  the  County  Court, 
t  the  plaintiff  dwelt  within  the  jurisdiction.  The  affidavit 
;herefore,  that  he  might  have  sued  in  the  County  Court, 
onus  is  cast  on  him  of  showing  that  he  is  within  the  ex- 
Under  the  late  statutes  it  was  necessary  that  the  courts 
iscertain  particular  facts  in  order  that  the  party  should  be 
1  of  costs;  here  it  is  quite  sufficient  if  it  appear  that  a 
light  have  been  entered  in  the  County  Court.  [Parke,  B. 
»  must  be  some  reason  on  the  record  why  the  statute  of 
should  be  departed  from,  why  the  plaintiff  does  not  get  his 
You  must  bring  your  case  within  the  129th  section,  the 
f  which  are,  "  for  any  other  cause  than  those  lastly  herein- 
pecified."  Your  affidavit  ought  to  show  that  it  was  not 
;  for  any  other  cause  before  specified,  and  that  it  was  one 
!h  a  plaint  might  have  been  entered  in  a  court  under  the 
ou  must  bring  yourself  within  the  words  which  deprive  the 
of  costs;  that  is  the  decision  in  the  Common  Pleas,  fol- 
)y  this  court.]  But  those  were  cases  simply  to  enter  a 
ion.  [Parke,  B. — It  is  the  same  thing.  You  cannot  get 
aut  a  siiggestion.  If  there  is  any  reason  for  departing  from 
ute  of  Gloster,  it  must  appear  on  the  record.  In  IVatson 
PT  (11  M.  &  W.  760),  it  is  settled  that  you  must  have  a  sug- 
in  order  to  deprive  a  party  of  costs  which  he  is  entitled  to 
general  statute  law ;  and  if  that  suggestion  is  of  matters  of 
nust,  like  all  other  matters  of  fact,  be  tried  by  a  jury  if  it 
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Brookbr     is  traversed.]     By  the  129th  section  the  court  is  to  give  judgn 
^^'  for  the  debt  only,  unless  the  judge  should  certify.     The  fee 


the  judge  not  certifying  need  not  be  n^atived;  why  should 
Stiffffeition—   other  exceptions? 
''^^*'**^-  Pakke,  B. — This  rule  must  be  discharged.     A  distinction 

been  sought  to  be  made  between  its  two  branches,  but  it  is  not  g( 
The  rule  long  since  adopted  by  the  courts  is,  that  whenever 
Statute  of  Gloster^  which  gives  a  successful  party  his  costs 
departed  from,  the  reason  of  that  departure  must  be  made  to 
pear  by  suggestion  on  the  record,  that  the  opposite  party  may  h 
an  opportumty  of  traversing  it,  but  when  the  alteration  to  be  mi 
merely  increases  or  diminishes  the  amount  of  the  plaintiff's  ca 
such  a  course  is  unnecessary.  But  when  a  suggestion  is  entei 
it  is  allegation  of  matter  of  fact,  which  must  be  determined  b; 
jury,  as  was  shown  in  Watson  v.  Quilter  (11  Mees.  ^  WeL  76 
where  a  full  review  of  the  whole  doctrine  of  suggestion  will 
found.  In  the  present  case,  therefore,  unless  theCounty  Con 
Act  has  otherwise  directed,  you  cannot  enter  judgment  f<NrJ 

Elaintiff  for  his  debt  alone,  without  suggesting  on  the  record  w 
e  is  deprived  of  costs.  But  the  statute  contains  no  direction 
to  this.  That  part  of  the  129th  section  which  relates  to  it  is  sfl 
proviso,  but  an  enacting  clause :  ^^  If  any  action  shall  be  commaM 
m  any  of  Her  Majesty  s  Superior  Courts  of  Record  for  any  cai 
other  than  those  lastly  hereinbefore  specified,"  that  is  to  say,  nan 
in  the  128th  section,  so  that  the  129th  section  is  to  be  read  asif  i 
128th  section  were  incorporated  with  it,  and  therefore  to  av 
yourself  of  the  enactment,  you  must  negative,  by  your  affidai 
all  the  cases  of  exception  enumerated  in  the  128th  section. 
Meeten  v.  Nicholls,  and  Butler  v.  Coneyy  the  Court  of  Comm 
Pleas  has  already  so  decided.  Nor  is  Nind  v.  Rhodes  inconfflsti 
with  those  decisions,  for  the  costs  are  taxed  on  the  posteOy  and  i 
certificate  of  the  judge  is  required  to  be  on  the  back  of  the  reoa 
which  is  supposed  to  be  in  court,  and  would  speak  for  itself, 
that  an  aflSdavit  is  unnecessary. 
The  rest  of  the  court  concurred. 

Rule  dischargedy  with  costs. 
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Michaelmas   Temiy  1848. 

BowEN  V.  Evans. 

Prcuitice — Replevin —  Certiorari, 

ation  for  a  writ  of  certiorari^  in  order  to  remove  a  replevin 
der  the  9  ^  10  Vict.  c.  95,  s,  121,  from  a  County  Court  into 
he  Superior  Courts  at  Westminster^  should  be  to  a  judge  at 
s  in  the  first  instance^  and  not  to  the  court 

)  moved,  on  behalf  of  the  plaintiff,  for  a  rule  to  show 
5  why  a  writ  of  certiorari  should  not  issue,  for  the  purpose 
ig  the  proceedings  in  replevin  from  the  County  Court  of 
3n  into  this  court;  he  produced  an  affidavit,  stating  that 
I  of  law  was  likely  to  arise  in  respect  of  the  land  upon 
distress  had  been  taken,  and  submitted,  therefore,  under 
DVlct  c.  95,  8.  121,  (a)  he  was  entitled  to  have  the  action 

»  6. — Why  not  make  all  applications  of  this  kind  to  a 
hambers  ? 

:;k,  C.  B. — It  is  most  desirable  that  economy  should  be 
I  proceedings  of  this  sort;  and  as  it  may  be  as  well  done 
ng  a  summons,  and  attending  at  chambers  for  an  order, 
( to  me  to  be  the  proper  course  to  be  pursued,  and  is,  I 
le  mode  ordinarily  adopted. 

SON,  B. — It  is  always  the  practice  to  apply  by  summons 
)  at  chambers  in  such  a  case,  and  is  a  saving  of  great  ex- 
he  parties.  The  judge  may  refer  it  to  the  court,  should 
ifficulty,  but  that  is  quite  another  matter. 

Rule  refused. 

tion  is  as  follows: — Sect.  121.  "  And  be  it  enacted,  that  in  case  either  party  to 
1  of  replevin  shall  declare  to  the  court  in  wliich  such  action  shall  be  brought 

to  any  corporeal  or  incorporeal  hereditament,  or  to  any  toll,  market,  fair,  or 

qnestioo,  or  that  the  rent  or  damage  in  respect  of  which  the  distress  shall  have 

norc  than  the  snm  of  twenty  pounds,  and  shall  become  bonnd,  with  two  sufficient 

approved  by  the  clerk  of  the  court,  in  such  sums  as  to  the  judge  shall  seem 

ird  being  had  to  the  nature  of  the  claim,  and  the  alleged  value  or  amount  of 

dispute,  or  of  the  rent  or  damage,  to  prosecute  the  suit  with  effet't  and  without 

rove  before  the  court  by  which  such  suit  shall  be  tried  that  such  title  as  afore- 

t^  between  the  parties,  or  that  there  was  ground  for  believing  that  the  said 

e  was  more  than  twenty  pounds,  then,  and  not  otherwise,  tlie  actiou  may  be 

any  court  competent  to  try  the  same  in  such  manner  as  hath  been  accustomed.'* 


z  2 


208  COUNTY  COURTS  CASES. 


COURT  OF  EXCHEQUER. 

Hilary  Term,  1850. 

Wood  v.  Perry. 

Jurisdiction — Cause  of  Actwn* — CotU. 

The  court  having  determined,  in  Grimblej  v,  Aykioyd  (1  Cox  h  Mta 
79),  that  the  whole  of  a  tradesman's  biU  constitutes  one  cause  i^adA 
within  the  6Srd  section  of  the  County  Courts  Act,  if  any  one  i 
of  the  bill  arises  within  the  jurisdiction  of  the  County  Courts 
cause  of  action  arises,  in  some  material  point,  within  that  jurisdkA 
uTider  the  \2%th  section. 

Where  the  plaintiff^,  a  tailor,  dwelt  and  carried  on  business  within 
district  of  the  County  Court  of  Clerkenwell,  and  within  twenty  m 
of  the  drfendant,  who  dwelt  within  the  district  of  the  County  Comi 
Brompton,  hut  carried  on  his  business  within  the  district  cfthe  Cm 
Cfmrt  of  Westminster,  and  all  the  worh  had  been  done  at  the  ploMlS 
residence,  and  as  to  three  items  in  the  particulars,  the  orders  m 
given,  and  the  goods  delivered  at  the  residence  of  the  defendant;  m 
ten  other  items,  the  orders  were  given  and  the  goods  delivered  at 
plaintijff's  place  of  business,  and  in  one  instance  the  order  wasfk 
and  the  goods  were  delivered  at  the  residence  of  the  plaintiffl 

Held,  that  there  was  no  concurrent  jurisdiction  of  the  Superior  Os 
with  the  County  Court,  to  entertain  the  suit  under  the  \2%th  sectum^  4 
therefore  the  plaintiff,  who  had  sued  in  the  Superior  Court,  was  i 
entiUed  to  the  costs  of  suit, 

THIS  was  an  action  to  recover  less  than  202.  for  a  tailor's  bi 
Bcuideley  had,  in  the  previous  term,  obtained  a  rule  to  flki 
cause  why  the  plaintiff  should  not  bring  in  the  record,  in  order  I 
enable  the  defendant  to  enter  a  suggestion  to  deprive  him  of  ooil 

Watson  now  showed  cause,  and  cited  Grimbley  v.  Ayhroyd{l  ft 
&  Macrae,  79),  Butler  v.  Coney  (lb.  141),  Hughes  v.  Lenny  (5  V»i 
W.  183),  Wimbush  v.  Talbois  (How,  59),  as  to  the  constructifli^ 
statutes.  Cur.  adv.  vdL 

The  judgment  of  the  court  was  now  delivered  by 

Alderson,  B. — This  was  an  application  to  the  court  for 
that  the  plaintiff  should  have  judgment  for  his  debt  recovc 
this  cause,  without  costs,  on  the  ground  that  he  had  sued 
court  although  the  cause  of  action  had  arisen,  wholly  or  in  flOij 
material  point,  within  the  jurisdiction  of  the  Snudl  Deots  Gooit' 
Brompton,  within  which  jurisdiction  the  defendant  was  readent 

The  question  originally  came  in  the  Long  Vacation  bcfiw* 
at  chambers,  when  I  ordered  the  further  proceedings,  on  payiD* 
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ibt  to  the  plaintiff^  to  be  stayed  till  the  fourth  day  of       Wood 
Bs  Term.  _.  ^• 

:ts  of  the  case  as  they  appear  on  the  affidavits  are  these: — 
tiff  was  a  tailor,  who  resided  and  carried  on  his  business  JurisdicHon— 
•street,  Pentonville,  Islington,  within  the  jurisdiction  of  the  ^^SJ^ 
ell  County  Court.  The  defendant  was  a  hair-dresser  and 
residing  within  the  jurisdiction  of  the  Brompton  County 
id  carrying  on  his  business  at  the  Burlii^ton-arcade, 
e  jurisdiction  of  the  Westminster  County  Court.     The 

demand  is  for  the  amount  of  a  bill  containing  various 
clothes  made  for  and  supplied  to  the  defendant.  As  to 
he  items  of  the  plaintiff's  bill,  the  orders  for  them  were 

the  goods  delivered  at  the  defendant's  residence,  within 
ipton  jurisdiction,  and  the  work  done  at  the  plaintiff's 
As  to  ten  other  items  the  orders  were  given,  and  the 
ivered,  at  the  Burlington-arcade,  and  the  work  done  at 
iff's  residence.  And  in  one  case  both  the  order  was  given 
ork  done  and  goods  delivered  at  the  plaintiff's  residence, 
estion  then  is,  whether,  under  the  128th  section  of  the 
ict  c  95,  this  court  had  a  concurrent  jurisdiction  in  this 
Here  the  plaintiff  dwells  within  twenty  miles  of  the 
,  and  the  question  is,  whether  the  cause  of  action  arose, 

in  some  material  point,  within  the  jurisdiction  of  the 
!ourt  of  Brompton,  where  the  defendant  resided,  or  of 
Iter,  where  he  carried  on  his  business  when  this  action 


rht. 


ts  clear  that  if  each  of  the  items  is  to  be  treated  as  con- 
i  separate  cause  of  action,  one  whole  cause  of  action  arose 
her  jurisdiction,  and  then  it  would  seem  to  follow  that 
•ior  Court  was  the  only  court  in  which  the  whole  demand 
recovered  in  one  action. 

I  think  this  must  be  determined  in  conformity  with  the 
down  by  this  court  in  Grimbley  v.  Aykroyd  (1  Cox  & 
'9.)  We  there  laid  it  down  that  where  a  tradesman  has 
inst  a  party  for  any  amount  in  which  the  items  are  so 
[  together  that  it  appears  that  the  dealing  is  not  intended 
ite  with  one  contract,  but  to  be  continuous,  so  that  one 
3t  paid,  shall  be  united  with  another  and  form  one  con- 
smand,  the  whole  together  form  but  one  cause  of  action, 
)t  be  divided.  In  other  words,  we  held  that  the  words 
'  action "  in  this  act  of  Parliament  meant  *'  cause  of  one 
nd  were  not  to  be  limited  to  an  action  upon  one  separate 
Now  here  the  items  in  this  bill  are  thus  connected  to- 
ld the  whole  bill  forms  one  cause  of  action.  Then,  if  so, 
that  it  is  a  cause  of  action  not  wholly  occurring  within 
liction  of  the  County  Court  cither  of  Brompton  or  of 
iter,  for  a  part  of  it  occurs  within  the  jurisdiction  of 
ell,  where  the  defendant  neither  resides  nor  carries  on 
J88.  But  does  it  arise  in  some  material  point  within  the 
jurisdictions,  or  either  of  them?     We  think  it  does,  and 
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Wood       we  are  disposed  to  determine  the  question  by  laying  down  some 
p^        definite  rule  which  may  be  easily  acted  upon,  and  to  Iiold  that  if 

*      any  one  item  arises  within  the  jurisdiction  of  a  County  Court  m 

intdicthti^  such  a  bill  as  this,  the  cause  of  action  in  some  material  point  ariM 

^^^     within  that  jurisdiction.     In  this  case,  therefore,  as  tte  Supenor 

Court  has  no  concurrent  jurisdiction  under  the  128th  section,  dtt 

case  falls  within  the  129th  section  of  the  act,  and  this  role  most  bi 

made  absolute. 

Bmkab9obaL 
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Hilary  Term,  1849. 
Smith  v.  Sobebts. 


♦^ 
•* 


Suggestion — PrcxHce —  Costs. 

In  order  to  enter  a  suggestion  on  tJie  roll  to  deprive  the  plaintiff  ^ 
<\ft^  jfidgment^  there  must  be  a  previous  application  to  set  ande 
judgment^  if  signed.     If  there  be  a  judgment  entered  on  the  rtemit 
an  application  merely  to  enter  a  suggestion  cannot  be  granted. 

Whether  the  provisions  of  sect.  129  are  applicable  to  the  case  of  a  jwi§^ 
ment  by  default^ — qtuere  f 

THIS  was  a  rule  to  enter  a  suggestion  to  deprive  the  plwitiff  iC 
costs  under  the  I29th  section  of  the  County  Courts  Adt^ 
The  action  had  been  of  trespass;  the  defendant  had  suffered  juM 
ment  by  default^  a  ^yrit  of  inquiry  had  been  executed,  and  vp 
damages  assessed  at  1^.,  the  under-sheriff  certifying,  under  3  &  C 
Vict.  c.  24,  that  the  trespass  was  wilful  and  maUcious. 

Bovill  showed  cause,  contending  that  an  application  for  a  suf^ 
gestion  could  not  be  entertained  while  the  judgment  stands ;  tn 
defendant  should  first  move  to  set  aside  the  one  existing:  (^Soamesi* 
Cooper y  18  L.  J.  N.  S.  Exc.  38,  and  Godson  v.  Lloyd,  4  Dow.  157.) 

Hawhinsy  contr^ — The  judgment  cannot  be  impeached  till  the 
suggestion  is  placed  on  the  record,  and  if  that  suggestion  be  not 
traversed,  the  judgment  may  be  amended.  If  the  court  should 
ultimately  decide  in  favour  of  the  plaintiff,  there  will  be  no  necM* 
sity  for  blowing  the  record :  {Bond  v.  BaHey,  3  Dow.  808.)  Ii 
Soames  v.  Cooper  the  point  was  not  fully  argued. 

Pollock,  C.B. — In  BondY.  Bailey  the  only  point  really  deddd 
was,  that  the  application  for  a  suggestion  was  not  too  late  whefl 
made  in  the  term  following  the  trial.  Here  the  question  is  as  tc 
the  form  of  the  application,  whether  you  must  not ^st  moye  to  m 
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ie  the  judmnent  and  execution^  inasmuch  as  the  entry  of  a  sug-       Smith 
stion  would  be  nonsense  on  a  record  containing  an  entry  of  judg-     ^   ^• 

snt  for  debt  and  costs  taxed.  

Hawkins, — The  point  was  raised  and  so  decided  in  Baddeley  v.  Oliver   Sugguthn— 
.Dow.  598),  and  in  Brook  v.  Tidy  (10  Jur.  967),  a  rule  had  been     ^'''^^ 
btiined  for  a  new  trial  in  a  cause  before  the  sheriff,  on  which 
lament  had  been  signed,  and  it  was  held  not  to  be  necessary  to 
lake  any  reference  to  the  judgment. 

Pollock,  C.  B. — This  rule  must  be  discharged.  In  Baddeley 
.  OUver  it  does  not  appear  distinctly  that  the  rule  might  not  have 
«eii  to  set  aside  the  judgment,  and  enter  a  suggestion.  But  even 
f  not  so,  Soames  v.  Cooper  is  directly  the  other  way,  and  a  deci- 
ion  of  the  court  which  we  should  not  overrule. 

Pabke,  B. — It  is  an  old-established  rule  of  practice  that  if,  after 
bil  judgment  signed,  you  want  to  set  aside  some  prior  step,  you 
■ost  first  move  to  set  aside  the  judgment. 

The  rest  of  the  court  concurred. 

Hawkins  applied  that  the  rule  be  discharged  with  costs. 

Alderson,  B. — This  case  raises  another  point  which  must  some 
ky  be  decided,  whether  the  129th  section  of  the  County  Courts 
Let  applies  at  all  to  the  case  of  a  judgment  by  default.(a)  It 
ippears  to  contemplate  only  a  case  where  there  is  a  verdict  for  a 
iiamtiff  or  defendant  in  which  the  judge  could  grant  a  certificate. 

Pa&ke,  B. — It  is  also  a  question  whether  you  could  have  your 
lOBte  at  all,  as  coming  within  the  County  Courts  Act.  The  rule 
Mstbe 

Discharged  taith  costs. 

(i)  Tk  lectian  U  as  foUows: — Sect  129.  **  And  be  it  enacted,  that  if  any  action  shall  be 
■■■aeed  after  the  passing  of  this  act  in  any  of  Her  Majesty's  Superior  Coorts  of  Record, 
^  ay  csDse  other  than  those  lastly  hereinbefore  spedfierl,  for  which  a  plaint  might  have 
M  alered  in  any  coart  holden  nnder  this  act,  and  a  verdict  shall  be  found  for  the  plaintiiF 
Vtami  kss  than  twenty  pounds,  if  the  said  action  is  founded  on  contract,  or  less  than  five 
■idi  if  it  be  founded  on  tort,  the  said  plaintiff  shall  have  judgment  to  recover  such  sum 
ilk  aid  no  costs;  and  if  a  verdict  shall  not  be  found  for  the  plaintiff,  the  defendant  shall  be 
■fled  to  his  costs  as  between  attorney  and  client,  unless  in  either  case  the  judge  who  shall 
Jtibe  eanse  shall  certify  on  the  back  of  the  record  that  the  action  was  fit  lo  be  brought  in 
Kb  Soperitx'  Coart.** 
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COURT  OF  EXCHEQUER 
Hilary  Term,  1849. 
ViCAKS  V.  Mould. 

Suggestion — PrcuiUce. 

If  the  defendant  is  unable  to  cucertain  whether  judgment  has  been  «i 
so  as  to  enable  him  to  apply  for  leave  to  enter  a  suggestion,  the 
will  grant  a  rule  to  set  the  judgment  aside,  if  entered,  4^. 

JOYCE  moved  for  leave  to  enter  a  suggestion  to  deprive 
plaintiff  of  costs.  It  had  been  decio^  in  Smith  v.  A 
(1  Cox  &  Macrae,  210),  that  a  suggestion  cannot  be  applied  for  ^ 
out  moving  to  set  aside  the  judgment.  In  this  case  the  defes 
was  unable  to  ascertain  whether  judgment  had  been  signed,  a 
case  was  tried  under  a  writ  of  trial  only  returnable  two  days  6 
He  asked,  therefore,  for  a  rule  to  show  cause  why  the  judgn 
if  entered  up,  should  not  be  set  aside  and  a  suggestion  entered 
The  CouKT  granted  the  rule  in  that  form. 


COURT  OF  EXCHEQUER 

Hilary  Term,  1849. 
MoORE  V.  Waldron. 

Suggestion— Practice, 

In  order  to  enter  a  suggestion  to  deprive  a  plaintiff  of  costs  undei 
County  Courts  Act,  where  judgment  is  already  signed,  the  motion 
be  to  set  aside  the  judgment  as  well  as  to  enter  a  suggestion, 

GRAY  showed  cause  against  a  rule  obtained  by  W.  Cole,  cal 
upon  plaintiff  to  show  cause  why  he  should  not  bring 
record  into  court,  in  order  that  the  defendant  might  enter  a  i 
gestion  to  deprive  plaintiff  of  costs.  The  first  objection  is, 
the  motion  ought  first  to  be  to  set  aside  the  judgment,  as  this  o 
has  already  decided. 

f^K  Cole, — In  the  cases  already  decided  there  does  not  appcj 
fact  that  exists  in  this  case,  viz.,  that  this  being  a  writ  of  t 
the  judgment  was  signed  within  four  days  after  the  trial,  and  be 
we  could  come  to  this  court. 

Parke,  B. — It  is  only  necessary  in  these  cases,  where  you  ap 
having  had  no  opportunity  to  set  aside  the  judgment,  to  appr 
set  aside  the  judgment,  as  well  as  to  enter  a  suggestion. 

Discharged  with  cosi 
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COURT  OF  COMMON  PLEAS. 
Hilary  Term^  1849. 

DODD   V.  WiGLEY. 

Suggestion — Affidavit, 

on  which  was  founded  a  motion  for  a  ruie  for  a  suggestion 
the  plaintiff  of  his  costs  under  the  County  Courts  Act,  stated 
cause  of  action  arose,  in  some  material  pointy  within  the 
n  of  the  Westminster  County  Court,  in  which  the  defendant 
i  carries  on  business,  and  that  the  goods,  except  to  the  amount 
7ere  delivered  to    the  defendant  at  the  Union  Club-house, 
nthin  the  jurisdiction  of  the  Westminster  County  Court,  and 
ce  where,  before  and  at  the  commencement  of  this  suit,  the 
was  and  is  employed,  and  dwells  and  carries  on  his  business, 
leither  the  said  plaintiff  nor  the  defendant  is  an  officer  of  the 
minster  County  Court,  nor  was  any  officer  of  the  said  County 
arty  concerned  in  the  matter  in  question  in  this  cause.^ 
sufficient,  inasmuch  as  it  did  not  show  that  defendant  ^^  dwelt " 
ed  on  "  his  business,  at  the  time  of  the  eu^tion  brought,  within 
Iction  of  the  Westminster  County  Court, 
^sufficient,  also,  because  it  stated  that  neither  plaintiff  nor 
is  an  officer  of  the  Court,  whereas  it  should  have  stated 
fr  of  them  was  an  officer  at  the  time  of  the  action  brought, 
e  l2Sth  sect,  of  the  County  Courts  Act,  enabling  an  action 
ught  in  the  Superior  Courts,  '^  when  the  cause  of  action  did 
c holly  or  in  some  material  point  within  the  jurisdiction  of  the 
re  the  plaintiff  dwells  or  carries  on  his  business  at  the  time 
on  brought,^^  is  not  that '' if  no  mcUerial  part  of  the  cause  of 
$es  out  of  the  jurisdiction,^  and,  not  as  generally  ready  "  if 
'ial  part  arises  within  it." 

mcr  day  a  rule  bad  been  obtained  by  Joyce  calling  on 
)laintiff  to  show  cause  why  the  judgment  in  this  action 
be  set  aside,  and  why  the  plaintiff  should  not  bring  in 

for  the  defendant  to  enter  a  suggestion  thereon  to 
I  plaintiff  of  costs. 

Dn  was  tried  before  the  Secondary  of  the  City  of  Lon- 
I  verdict  was  found  for  the  plaintiff,  damages  21,  lOs, 
as  obtained  on  the  ground  that  the  cause  of  action  being 
mder  20L  might  have  been  tried  in  the  Westminster 
•urt. 
r.  F,y  now  showed  cause  s^inst  the  rule. — He  submitted, 

the  affidavit  stating  this  action  to  have  been  one 
ht  have  been  tried  in  the  Westminster  County  Court, 
ive   in  two  respects,  in  not  sufficiently  negativing  the 


f. 
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second  and  third  exceptions  contained  in  the  128th  sectio: 
County  Courts  Act  (9  &  10  Vict  c.  95.)    The  affidavit 
state  with  sufficient  explicitness  that  the  cause  of  action 
wholly  or  in  some  material  point  within  the  juriadictio] 
^     court  within  which  the  defendant  dwelt  or  carried  on  hia 
at  the  time  of  the  action  brought,"  the  affidavit  atati 
*^  before  and  at   the  time  of  the  commencement  of  th< 
brought,  the  defendant  was  and  is  employed,  dwells,  and 
on  his  business"  within  the  jurisdiction  of  the  Westminster 
Court     The  next  defect  was,  that  the  affidavit  did  not  sui 
n^ative  that  neither  of  the  parties  to  the  suit  was  an  < 
the  County  Court  at  the  time  of  the  action  brought,  the 
stating  "  that  neither  the  plaintiff  nor  the  defendant  is  ai 
of  the  County  Court  of  Middlesex,  nor  was  any  offioei 
said  court  directly  or  indirectly  interested  in  the  matte] 
cause."    It  was  necessary  to  negative  that  they  were  ci 
any  County  Court  at  the  time  the  action  was  brought:  (. 
V.  BroughaUj  1  Cox  &  Macrae,  125,  and  Meetan  v.  Nidwll 
&  Macrae,  123.)     The  learned  counsel  then  proceeded  to 
that  the  true  construction  of  the  words  enabling  an  acti( 
brought  in  the  Superior  Courts,  *^  where  the  cause  of  ac 
not  arise  wholly  or  in  some  material  point  within  the  jurisd 
the  Court  within  which  the  defendant  dwells  or  carriec 
business  at  the  time  of  the  action  brought,"  was,  that  the 
action  arose  in  some  material  point  out  of  the  jurisdiction 
the  plaintiff  dwelt      In  Butler  v.  Cotiey  (1  Cox  &  Macr 
the  same  point  arose  incidentally,  and  there  Mr.  Baron 
is  reported  to  have  said,  ^^  Is  not  the  meaning  of  the  128f 
that  the  Superior  Court  shall  not  have  concurrent  jv 
when  any  material  part  of  the  cause  of  action  arises  v 
jurisdiction  of  the  County  Court?     The  section  is  » 
worded,  and  I  am  not  certain  that  it  does  not  mean  '  if  i 
part  of  the  cause  of  action  arises  out  of  the  jurisdictic 
of  meaning,  as  I  at  first  thought,  ^if  any  material 
within  it'  ^ 

Maule,  J. — Take  the  common  case  of  goods  delive 
within  the  jurisdiction,  and  the  order  given  without  the 
There  the  whole  cause  of  action  would  arise  on  a  mi 
within  the  jurisdiction.     Would  the  vendor,  suein^  ii 
Court,  be  entitled  to  his  costs  ?    Yes ;  but  the  plainti 
is  stronger  still ;  for  he  is  a  surgeon  resident  withotit 
tion  and  the  medicine  was  supplied  at  his  residence 
and  delivery  of  so  much  was  certainly  out  of  the  ju 
might  have  been  sued  for  in  the  Superior  Court,  s 
intended  that  a  man  should  be  allowed  to  bring  two 

Williams,  J. — If  "  cause  of  action  "  means  "  ^ 
action,'*  a  "  material  point "  means  *'  material  point 
whole  cause  of  action ; "  the  plaintiff  might  also  c 
128th  section  ^ves  him  an  option  to  sue  either  i 
Court  or  in  the  County  Court. 
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1  support  of  the  rule,  contended  that  the  affidavits  were       Dodd 

red  his  demand  tor  medicines  dehvered  to  the  defendant,        

servant  at  the  Union  Club-house, where  he(the defend-  Sug^estumr-- 
8,  which  was  within  the  jurisdiction  of  the  Westminster  ^J^*^^ 
ourt.  With  the  exception  of  135.  the  whole  of  the  debt 
arose  within  the  jurisdiction  of  that  Count j  Court.  The 
iction,  he  therefore  contended,  arose  in  some  material 
lin  the  jurisdiction  of  that  court,  and  in  which  the 
dwelt  If  a  contrary  construction  were  put  on  this 
'  the  act,  it  would  go  far  to  do  away  with  its  utility,  as 
e  few  causes  of  action  in  which  some  material  point  did 
)ut  of  the  jurisdiction  of  each  one  of  the  County  Courts. 
;,  C.  J. — This  rule  must  be  discharged.  The  affidavit 
mpport  the  application.  It  is  very  true  that,  in  some 
Ttain  amount  of  laxity  has  been  permitted ;  but,  at  all 
e  affidavit  ought  to  be  such  as  to  pledge  the  party  making 
ruth  of  the  allegations  contain^  in  it.  This  affidavit 
o  particulars.  First,  it  does  not  show  expressly  that,  at 
»f  action  brought,  the  defendant  dwelt  or  carried  on  his 
dthin  the  jurisdiction  of  the  Westminster  County  Court ; 
idly,  it  does  not  negative  the  fact  that  the  plidnnff  or  the 
was  at  that  time  an  officer  of  the  County  Court  The 
the  affidavit  are  in  the  present  tense,  and  apply  only  to 
kt  which  it  was  sworn.  If  this  affidavit  had  oeen  suffi- 
other  question  might  have  required  some  deliberation, 
t  is  unnecessary  to  consider  it 

fELL,  J. — I  am  of  the  same  opinion.  The  question  raised 
rits  is  one  of  great  importance  and  deserves  serious  con- 
But  this  affidavit  is  insufficient  to  raise  the  question, 
en  said  that  its  only  fault  is  its  bad  grammar.  That 
a  sood  answer  if  the  language  employed  was  insensible, 
n  its  ordinary  and  popular  meaning,  the  grammar  is  good, 
ent  tense  can  apply  only  to  the  time  of  swearing  the 
and  not  to  the  time  of  action  brought.  The  case  of 
Fish  (12  Jur.  1004),  differs  materially  from  this. 
IMS,  J.,  concurred,  regretting  that  the  material  question 
have  been  decided. 

Rule  discharged. 
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COURT  OF  COMMON  PLEAS- 

Michaelmas  Term^  1848. 
Edmonds  v,  Challis. 

Replevin — Evidence — Damages. 

A  replevin  bond  conditioned  for  the  party  replevying  to  appear  at  i 
next  County  Court  to  be  holden  at,  S^c.  that  not  beutg  a  Couniy  Cm 
holden  under  the  9  Sf  li)  Vict,  c,  9o,  and  then  and  there  to  proteeti 
his  suit  with  effect^  is  insufficient  since  that  act. 

Notice  being  given  to  produce  the  bond,  and  the  defendants  decUmiifi 
produce  it  when  called  for y  a  copy  obtained  from  defendants  wasp 
in  by  the  plaintiff,  whereupon  the  defendant  produced  the  originaL 

Held,  that  the  plaintiffs  were  entitled  to  have  the  copy  read^  and  tkatt 
defendants  could  not  insist  on  the  bond  being  read  and  proved  by  t 
attesting  witness. 

Held  also,  that  the  whole  amount  of  the  rent  distrained  for  was  rtecm 
able  as  damages. 

An  averment  in  the  declaration  that  the  said  County  Court  had  not,  i 
the  time  of  the  taking  of  the  said  bond,  any  jurisdiction  to  heari 
determine  any  action  of  replevin,  is  a  sufficient  allegation  after  verdi 
that  it  had  not  jurisdiction  at  the  time  of  the  plaint  to  the  sheriff'. 

CASE  against  a  sheriff  for  taking  an  insufficient  replevin  hm 
The  declaration,  among  other  matters,  stated  that  the  phfl 
tiffs,  within  the  jurisdiction  of  the  Whitechapel  County  Court  < 
Middlesex,  in  certain  premises  in  the  county  of  IVIiddlesex,  by  oi 
G.  E.  their  bailiff  in  that  behalf,  distrained  divers  goods  and  cfai 
tels  (setting  them  out)  of  the  value  of  47/.  As.  as  a  distress  for  3i 
arrears  of  rent,  due  from  K.  to  the  plaintiff,  and  detained  the  M 
goods  and  chattels,  so  taken  and  distrained  for  the  cause  aforesa 
until  the  defendant,  then  being  sheriff  of  the  county,  afterwaid 
on  the  complaint  of  one  Kitty  Gladman  against  the  said  6. 1 
caused  the  said  goods  and  chattels  to  be  replevied  and  delivered^ 
the  said  Kitty  Gladman,  and  then  made  deliverance  of  the  M 
distress  to  the  said  Kitty  Gladman.  That  the  defendants,  so  ben 
such  sheriff  as  aforesaid,  did  not,  nor  would,  before  their  makn 
deliverance  of  the  said  distress,  take  from  the  said  Ejtty  Gladmi 
and  two  responsible  persons,  sureties  as  aforesaid,  such  a  bond 
aforesaid,  conditioned  as  aforesaid,  or  any  bond  except  the  boi 
hereafter  mentioned,  but  only  took  from  the  said  Kitty  Gladmi 
and  A.  M.  and  K.  K.  being  two  responsible  persons  as  suretieB} 
bond  in  double  the  value  of  the  said  goods  and  chattels,  to  wit» 
942.  Ss.  conditioned  for  the  said  Kitty  Gladman's  appearance  at  ti 
then  next  County  Court  for  the  county  of  Middlesex,  to  be  hoM 
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St  the  house  known  by  the  name  of  the  Sheriff's  Office,  In  Ked 
lion-square,  in  the  said  county,  and  for  the  said  Kitty  Gladman's, 
iken  and  there,  in  the  said  last-mentioned  County  Court  of 
Middlesex,  prosecuting  her  action  with  effect  against  the  said 
6.E.  for  taking  and  unjustly  detaining  of  the  said  goods  and 
ckattels,  and  for  the  said  Ejtty  Gladman's  making  return  thereof, 
if  return  should  be  adjudged  by  law,  and  for  the  said  Kitty  Glad- 
bid's  well  and  truly  keeping  harmless  and  indemnified  the  said 
riierifp,  his  under-sheriff,  deputies,  and  bailiffs,  touching  and  con- 
Deming  the  replevying  and  delivery  of  the  said  goods  and  chattels ; 
wUch  said  County  Courts  mentioned  in  the  said  condition  as  aforesaid^ 
kodnot  at  the  time  of  the  taking  of  the  said  bond  any  jurisdiction  to 
kor  or  determine  any  action  of  replevin  for  the  taking  and  detaining 
te  said  goods  and  chattels,  or  any  or  either  of  them,  and  the 
iRutechapel  County  Court  of  Middlesex  was,  at  the  time  of  the 
bking  of  the  said  bond,  the  only  court  in  which  the  said  Kitty 
BUman  could  validly  commence  an  action  of  replevin  for  taking 
Iri  detuning  the  said  goods  and  chattels.  By  means  of  which 
iU  premises  the  plaintiffs  were  wholly  deprived  of  the  said 
podsy  &C. 

At  the  trial  it  appeared  that  the  distress  was  made  on  the  29th  of 
lhrch,1847,  and  tne  replevin  bond  executed  on  the  1  st  of  April,  with 
Ik  following  conditions: — "  The  condition  of  the  above  obli^tion 
•8iich,  that  if  the  above-bounden  Eatty  Gladman  do  appear  at  the 
lext  County  Court  for  the  county  of  Middlesex,  to  be  holden  at 
fce  house  known  by  the  name  of  the  Sheriff's  Office,  in  Ked  Lion- 
in  the  said  county,  and  shall  then  and  there  prosecute  her 
with  effect  against  George  Ellis,  for  taking  and  unjustly 
Iriun^  of  her  goods  and  chattels  (to  wit),  &c  and  make  return 
fcimf,  if  return  shall  be  adjudged  by  law,  and  shall  well  and  trulv 
Mp  harmless  and  indemnified  the  said  sheriff  of  Middlesex,  his 
Mer-sheriff,  deputies,  and  bailiffs,  touching  and  concerning  the 
jH^vying  and  delivery  of  the  said  goods  and  chattels;  then  the 
jfed  obligation  to  be  void  and  of  no  effect,  otherwise  to  be  and 
Itoiain  in  full  force."  It  also  appeared  that,  by  the  Order  in 
Dwuidl,  the  Whitechapel  County  Court  began  to  act  on  the  15th 
if  March,  1847,  when  the  court  was  opened,  and  that  business 
ViB  commenced  on  the  22nd  of  March,  but  that  the  judge  did  not 
it  before  the  9th  of  April.  The  jury  returned  a  verdict  for  the 
ittntiff,  damages,  witn  rent,  35£;  for  expenses,  21  16^.;  total, 
Rl  \%s.  A  rule  nisi  had  been  obtained  to  set  that  verdict  aside, 
fed  enter  a  nonsuit,  upon  the  main  ground  of  objection  in  the  case, 
-timely,  that  the  sheriff  had  fully  discharged  his  duty  with  respect 
li  tibe  bond  in  question,  and  therefore  was  not  liable  in  the  action, 
ftere  were  also  two  other  points  taken  as  grounds  for  a  new  trial. 
&e  one  was,  whether  or  not  the  defendant,  at  the  trial,  by 
Kittbg  in  the  original  bond,  after  having  at  first  refused  to  pro- 
hice  it  and  compelled  the  plaintiff  to  put  in  evidence  a  copy, 
■Uiged  the  pliuntiff  to  call  the  attesting  witness.  The  other  point 
^18,  whether  or  not  the  plaintiff  was  entitled  to  the  amount  of  the 
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Edmohds'  Z  i^i^t  distrained  for,  and  expenses,  as  damages  against  the  she 

^j^v^     without  any  other  proof. 

Baines  and  M.  Dawson  showed  cause  against  the  role. 

common  law  the  remedy  for  a  party  who  wished  to  get  back  go 

distrained  was  by  suing  out  a  writ  of  Chancery,  directed  to  1 

sheriff,  requiring  him  to  give  up  the  goods.     The  statute  of  Mi 

bridge,  52  Hen.  3,  c.  21,  however,  was  subsequently  paned,  wU 

after  reciting  the  delay  of  the  former  proceedings  proTMled  ti 

upon  complaint  made  to  the  sheriff  he  ^ould  immediately  delii 

up  the  goods  to  the  party  whose  goods  had  been  taken  and  d 

trained;  and  that  was  a  proceeding  out  of  court,  as  ajqieaied  m 

clearly  from  the  1  &  2  1^.  &  M.  c.  12,  authorizing  the  dieriff 

appoint  deputies  for  the  purpose.   Then,  the  1 1 6ea  2,  c.  19,  s.] 

provided,  that  the  sheriff  shall  take,  in  his  own  name,  a  bond  w 

two  sureties  in  double  value  of  the  goods  distrained  upon,  con 

tioned  for  the  prosecuting  of  the  replevin  suit  with  effect  a 

without  delay,  and  for  returning  the  goods  in  case  a  return  wi 

awarded  by  law;  and  ^^such"  bond  was  made  assignable  to  t 

party  distraining  as  a  security.     The  plaint  in  replevin  then  i 

lowed  in  the  old  County  Court,  unless  removed  mto  one  rf  i 

Superior  Courts.     So  the  law  stood  when  the  County  Courts  Ai 

9  &  10  Vict.  c.  95,  passed,  by  section  119  of  which  it  was  enaeC 

that  *^all  actions  of  replevin  in  cases  of  distress  for  rent  in  am 

or  dama^  feasant  which  shall  be  brought  in  the  County  Cm 

shall  be  brought  without  writ  in  a  court  neld  under  this  act;"  ai 

then,  by  section  120,  ^Hhat  in  everv  such  action  of  replevin  ti 

plaint  shall  be  entered  in  the  court  iiolden  under  this  act  for  d 

district  wherein  the  distress  was  made."     The  whole  of  the  « 

plevin  suit,  therefore,  was  now  to  be  in  the  new  County  C<wl 

under  that  act;  but  it  was  nevertheless  still  the  duty  of  the  shell 

to  take  the  replevin  bond  under  the  provisions  of  the  11  Greal 

and  if  he  had  acted  in  the  present  case  upon  the  plain  words  of  thi 

act,  no  di£Bculty  would  have  arisen.    But  in  this  case  he  had  adfl 

otherwise,  and  taken  the  bond  in  a  form  which  made  it  a  worthki 

security  to  the  plaintiff.     It  was  conditioned  for  the  appearance  I 

the  party  at  the  next  County  Court  for  Middlesex,  held  in  Bii 

Lion-square,  and  his,  &c,  then  and  there,  &c.    Now  the  old  Coofl^ 

Court  for  Middlesex  had  no  jurisdiction  at  all  to  entertain  tk 

replevin  suit,  and  under  the  late  act  there  were  no  less  than  eleiH 

County  Courts  in  Middlesex,  so  that  the  bond  was  conditioned  * 

do  something  which  was  legally  impossible.     Besides,  the  late  ti 

expressly  requires  that  the  plaint  in  replevin  shall  be  entered  i 

the  court  for  the  district  where  the  distress  is  made.     1st  Ih 

question   as   to  the   sufficiency  of  the   bond   will   depend  vafi 

whether  it  was  in  accordance  with  the  provisions  of  the  11  Greal 

c.  19,  s.  23.     This  statute  requires,  amonri^  other  things,  that  tb 

bond  shall  be  "conditioned  for  prosecuting  the  suit  with  d^ 

and  without  delay."    The  act  docs  not  specify  any  particular  cooH 

It  merely  requires  that  the  bond  shall  be  conditioned  to  try  rf 

effect  and  icithout  delay.     But  the  bond  in  question  does  not  folloit 
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age  of  the  act,  but  introduces  an  additional  stipulation, 
lot  warranted  by  the  statute, — namely,  that  the  obligor 
ir  at  the  next  County  Court  for  the  county  of  Middlesex, 
den  at  the  house  Imown  by  the  name  of  the  Sheriff's 
Red  Lion-square,  in  the  said  county,  and  then  and  there 
her  action  vnth  effect  against  Geoige  Ellis,'*  &c.  Now  it 
that  if  the  court  referred  to  had  no  jurisdiction  to  try 
the  bond  is  essentially  different  from  that  required  by 
»  and  made  assignable  by  the  statutes.  So  far  as  the 
s  concerned  it  is  as  if  no  bond  had  been  taken.  In 
.  Hanson  (8  M.  &  W.  477),  there  was  no  question  as  to 
[iction  of  the  court  On  the  contrary,  the  declaration 
averred  that  the  County  Court  was  duly  holden.  Never- 
irke,  B.  said  the  words  "then  and  there"  were  improper, 
e  case  of  Morris  v.  Mathews  (2  Q.  B.  299),  Lord  Denman, 
erring  to  Jackson  v.  Hanson,  says,  "  The  difficulty  is  in 
'then  and  there,'  which  appear  from  Jackson  v.  Hanson 
roper.  Still  if  introduced  they  may  he  hindxngr  Hence 
on  resolves  itself  into  whether,  after  the  establishment  of 
County  Court,  the  sheriff  has  any  longer  jurisdiction  to 
(  of  this  description ;  for,  if  not,  the  condition  of  the  bond 
y  an  impossible  condition.  Now  that  the  jurisdiction  of 
STs  Court  is  at  an  end,  so  far  as  actions  in  replevin  for 
»r  rent  or  for  damage  feasant  are  concerned,  it  follows, 
the  6  th  section  of  9  &  10  Vict.  c.  95,  aU  statutory 
n  is  expressly  taken  away  from  other  courts  over  the 
ters,  and  of  which  the  district  courts  have  cognizance; 
athority  of  the  Sheriff's  Courts  to  entertain  plaints  in 
is  not  of  common  law  right,  but  is  derived  from  the 
I  Marlborough,  and  is,  consequently,  superseded  by  the 
ations  of  sections  6  and  119  of  the  9  &  10  Vict,  c  95. 
in,  if  we  refer  to  the  4th  section  of  the  late  act,  it  is 
**  that  all  proceedings  commenced  in  the  County  Court,  be- 
time  when  any  court  shall  be  holden  under  this  act  in 
ity,  may  be  continued,  &c.  in  the  same  manner  as  if  they 
commenced  under  the  authority  of  this  act."  The  first 
which  suggests  itself  is,  When  is  an  action  properly 
i  in  the  Slieriff's  Court?  The  language  of  the  Statute 
ridge  is  to  this  effect, — "That  the  sheriff  may,  after 
made  to  him,"  &c. ;  and  the  word  in  the  original  corres- 
to  complaint  is  querimonia.  What,  then,  is  the  meaning 
>rd  querimonia  ?  Is  it  an  expression  indicative  of  the 
:mcnt  of  a  suit  ?  It  is  submitted  that  it  is  not.  The 
expression  for  a  plaint  is  querela,  and  not  querimonia  ; 
ber  expression  is  not,  strictly  speaking,  a  word  of  art,  and 
d  Coke  translated  complaint,  instead  of  by  the  more  tech- 
ression  of  plaint.  It  is  a  summary  proceeding,  which 
:e  says  may  be  taken  out  of  court  (2  Inst.  139) ;  and  by 
ite  of  West.  2,  something  else  is  required  before  the 
justified  in  making  replevy — namely,  he  is  required  to 
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Edmostds     take  a  bond  conditioned  to  return  the  goods,  if  return  be  a 

lijjiti.  *^^  *^®  ^^  ^^'  2,  c  19,  8.  23,  spednes  the  kind  of  bond 
event  of  the  distress  being  a  distress  for  rent  in  arrear.  B 
such  a  case,  two  things  are  necessary  to  complete  the 
jurisdiction  ;  a  complaint,  according  to  the  Statute  of  Mai 
and  a  bond  in  conformity  with  the  11  Geo.  2,  c.  19 ;  and 
quently,  until  both  of  these  conditions  have  been  compli< 
there  cannot,  properly  speaking,  be  any  cause  in  court,  i 
then  only  complete  when  it  is  actually  entered.  That  thi 
case  will  further  appear  by  reference  to  the  1st  Westminsi 
the  Statute  of  Marlbridge,  the  sheriff  is  authorized^  mere 
complaint  being  made  to  him  that  goods  had  been  improp 
trained,  to  make  replevy.  But  this  proceeding  being  witho 
the  statute  did  not  authorize  him  to  make  a  forcible  entry 
the  cattle  had  been  secured  within  the  walls  of  a  castle  or 
This,  however,  he  is  empowered  to  do  by  the  Statute  ol 
minster  1,  which  provides  that  he  may  enter  such  places  at 
of  the  plaintiff;  which  amounts  to  this,  that  in  ordinary  ( 
is  authorized  to  replevy  the  goods  upon  mere  complaint;  but 
cases  where  a  breach  of  the  peace  might  possibly  ensue,  soi 
more  than  a  mere  complaint  is  necessary.  An  action  must  be : 
commenced,  the  term  suit  being  synonymous  with  action^  a 
defined  in  all  the  books :  ^3  Bla.  Com.  295.)  But  admitt 
word  querimonia  to  be  equivalent  to  plaint^  for  which  thei 
authority,  it  will  not  help  the  case ;  for  by  the  4th  section 
9  &  10  Vict,  c  95,  it  is  provided  that  **  all  proceedings  com 
in  the  County  Court  of  any  county,  before  the  time  when  ai 
shall  be  holden  under  this  act  in  such  county,  may  be  contin 
as  if  they  had  been  commenced  under  the  authority  of  th 
and  by  sect  120,  in  actions  of  replevin  for  distress  for  rei 
enacted,  **  that  in  every  such  action  of  replevin  the  plaint 
entered  in  the  court  holden  under  this  act,"  &c.  Now,  th< 
may  be^  in  sect.  4,  are  not  optional,  but  compulsory,  and  m( 
be:  {\  Wms.  Saund.  57  (1).)  And  if  so,  then,  even  thoi 
complaint  be  equivalent  to  tne  commencement  of  the  suit, 
theless,  if  the  9  &  10  Vict,  came  into  operation  before  the 
had  taken  the  bond,  as  is  alleged  in  the  declaration,  he  won 
been  bound  by  sect.  120  to  have  entered  the  suit  in  the 
court,  and  had  not  jurisdiction  either  to  enter  or  to  try  it 
old  County  Court.  Further,  as  it  was  not  "  such"  a  bond 
plied  with  the  1 1  Geo.  2,  it  could  not  be  effectually  assigne 
that  act  to  the  plidntiff  as  a  security.  The  sheriff's  dul 
respect  to  the  taking  of  a  replevin  bond,  as  laid  down  in 
V.  Hanson^  was  not  altered  by  the  late  County  Courts  A 
proceedings  therein  being  subsequent  to  the  replevy  of  th< 
allowed  by  the  sheriff.  As,  therefore,  he  had  taken  a  bont 
was  not  assignable,  or,  if  assignable,  could  not  be  proceede 
its  terms  being  legally  impossible  of  fulfilment,  it  was  just 
had  taken  no  bond  at  all,  and  he  was  liable  to  the  present 
by  the  plaintiff:   (1    Saund.   195  b,  195  h;  Austen  v.  J 
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327  ;  Turner  v.  Turner,  2  Brod.  &  Bing.  107  ;  Morris  Edmonds 
W8y  2  Q.  B.  299 ;  Thompson  v.  Farden,  1  Man.  &  Gr.  538.)  chjLj^ 
to  the  other  points,  it  was  submitted  the  plaintiff  was  not 
call  the  attesting  witness  {Jackson  v.  Alkn,  3  Stark.  74) ; 
»  the  damages,  the  plaintiff  was  at  least  entiUed  to  tne 
^h,  but  for  the  bond,  he  might  have  got  in  five  days  after 
writh  the  expenses  of  the  levy.  {Bales  v.  fVinffJield,  4 
);  Clifton  v.  Hooper,  6  Q.  B.  468 ;  Wylie  v.  Birch,  4  Q.  B. 
ms  v.  Branden,  2  Hy.  Bla.  547 ;  fVells  v.  Tggulden,  3 
189;  and  Perrean  v.  Bevan,  5  B.  &  C.  284,  were  re- 

) 

ell  and  Burckell  supported   the  rule. — The  Statute  of 
;e  gave  the  sheriff  jurisdiction  in  matters  of  replevin, 
plaint  made  ^^  post  querimoniam^^  as  the  statute  expressed 
neaning  of  these  words  clearly  was  after  "plaint;"  and, 
rence  to  Tidd's  Forms,  p.  303,  et  seq.  it  would  be  found 
plaint  was  the  first  step  in  the  replevin  suit,  after  which 
ation  and  other  proceedings  followed,  though  some  authors 
contrary  opinion.  [Maule,  J. — Yes ;  I  see  the  contrary 
Air.  Udall's  note  on  the  119th  section,  in  his  edition  of 
y  Courts  Act     The  learned  judge  then  read  the  part  of 
bearing  upon  this  point.]     It  was,  in  fact,  under  the 
'  Marlbridge,  the  very  foundation  of  the  sheriff^s  juris- 
ad  of  "  the  suit,'*  to  which  reference  was  made  in  the 
11  Geo.  2,  c  19,  s.  23.     Then  came  the  New  County 
;t,  9  &  10  Vict,  c  95 ;  and,  if  the  119th  section  was  to 

0  mean  that  the  replevin  suit  in  the  former  County  Court 
3  be  brought  in  the  new  County  Courts,  then  the  sheriff's 

1  was  gone  altogether,  and  the  taking  of  the  bond  no 
s  duty.  [Maule,  J. — The  jurisdiction  of  the  sheriff 
ual  duty, — to  deliver  up  the  goods;  and  surely  that  duty 
it  a  stop  to  by  the  act  What  was  meant  was,  merely, 
fid  of  prosecuting  the  suit  as  before  in  the  old  County 

party  is  to  carry  it  into  the  new  County  Court.]  Then, 

eaning  of  the  section,  taken  in  connexion  with  the  120tli 

ight  be  said  to  be  that  a  plaint  should  still  be  first  made 

*iff,  who  should  take  the  usual  bond,  but  that  such  plaint 

removed  into  the  new  County  Court,  or  that  a  new 

lid  be  made  in  the  latter  court,  and  that  before  the  sheriff 

ACLE,  J. — A  plaint  in  the  County  Courts,  under  the 

a  declaration,  and  a  declaration  means  plaint.]     It  was 

then,  that  here  the  sheriff  had  taken  a  proper  bond — 

appear  at  the  next  County  Court  and  prosecute,  &c. 

were  its  tenns,  they  were  to  be  taken  in  the  sense  re- 

the  11  Geo.  2:  {Gwillim  v.  Holbrook,  1  Bos.  &  PuL  410; 

Hanson;  Short  \,  Hubbard,  2  Bing.  349.)     The  words 

I  there"    in  the  bond  meant  in  the  appropriate  place. 

J. — Here  the  particular  mode,  as  formerly,  of  performing 

on,  was  taken  away.     It  could  not  be  done  by  going  to 

square  at  a  particular  time.    There  was  no  mode  of  pro- 

A  A 


222 


COUNTY  COURTS  CASES. 


Edmonds 

V. 
ClIALUH. 


RepUvii 
Evidence, 


secuting  the  suit  with  eficct  secured ;  nothing  whatever  to  be  di 
'^  then  and  there."]  Tliere  was  still  a  plaint  to  be  levied  in  * 
Sheriffs  Courts  and  if  so,  then  there  was  something  to  be  d« 
then  and  there,  and  the  bond  was  as  good  as  ever.  But  suppoB 
it  were  otherwise,  still,  as  the  obligor  was  called  upon  toproeeci 
the  suit  with  effect,  and  as  upon  the  authority  of  GmlSm  v.  E 
brooky  the  calling  upon  a  party  to  do  something  that  he  was  ] 
bound  to  do  did  not  vitiate  the  bond,  the  present  might  be  treii 
as  a  good  bond  under  the  11  Geo.  2.  It  was  asBignable,  t 
although  not  strictly  according  to  that  act  {Dunbar  ▼.  Dutm, 
Price,  54);  and,  on  the  whole,  therefore,  the  sherifiT  could  not 
considered  liable  in  the  present  action.  Then,  as  to  the  other  poii 
mised.  First,  the  attesting  witness  ought  to  have  been  called» 
the  original  bond  was  put  in :  {Rcarden  v.  Mintery  5  %L  &  6.  20 
Secondly,  the  tenant  may  be  able  to  pay  the  rent  irrespective  of  1 
bond,  and,  if  so,  the  damages  arc  merely  nominal,  and  some  e 
dcncc  ought  to  have  been  given  of  the  particular  circumstanoefl 
the  distress :  (Scott  v.  Hvnley,  1  AIoo.  &  Rob.  227 ;  Morrii  v.  J 
binson,  3  B.  &  C.  206.) 

Cur.  ado.  vmIL 

Judgment. 

CoLTMAN,  J. — This  was  an  action  against  the  Sheriff  of  Hi 
dlesex,  for  not  having  taken  a  replevin  bond  in  conformity  wi 
the  statute  11  Geo.  2,  c.  19,  s.  23.  The  case  was  tried  before  i 
brother  Cresswell,  and  a  verdict  was  found  for  the  plaintiff  for  SSi 
but  leave  was  reserved  to  enter  a  verdict  for  the  defendant,  if  i 
court  should  be  of  opinion  that  the  bond  which  was  taken « 
sufficient  within  the  meaning  of  the  act.  In  the  ensuing  ten^ 
rule  was  oI)taiiicd  for  entering  the  verdict  for  the  defendant,  or  i 
a  new  trial,  or  to  arrest  the  judgment.  It  appeared  by  the  judgi 
report  that  the  distress  out  of  which  the  action  arose  was  a  dirtif 
taken  within  the  district  of  Whitechapel  County  Court  of  Midd 
sex,  and  the  condition  of  the  bond  was,  that  the  obligor  shot 
appear  at  the  next  County  Court  for  the  county  of  l^iiddlesex, 
be  holden  at  the  house  known  by  the  name  of  the  Sheriff's  Oft 
in  Ked  Lion-square,  and  should  then  and  there  prosecute  li 
action  with  effect  against  George  Ellis,  for  taking  and  uiriiull 
detaining  her  goods,  &c.  and  make  return  thereof,  if  return  snod 
be  adjudged  by  law.  .  The  bond  which  has  been  taken  in  thisei 
is  in  a  form  often  used  before  the  passing  of  the  act  9  &  10  IHi 
c.  95.  Xow  the  question  is,  whether  such  a  form,  since  the  psai 
of  that  statute,  is  sufficient.  By  the  119th  section  of  that  act,  I 
actions  of  replevin  in  cases  of  distress  for  rent  in  arrear,  wUl 
shall  be  brought  in  the  County  Court,  shall  be  brought  witta 
writ  in  a  court  held  under  the  act;  and  by  sect.  120,  plaint  ah 
be  entered  in  the  court  holden  for  the  district  wherein  the  distn 
was  taken.  As  this  statute  leaves  the  former  statutes  relating  ^ 
replevin  unrepealed,  there  is  no  reason  why  the  sheriff,  on  ooi 
plaint  made  to  him,  should  not  grant  replevin  as  before,  and  tal 
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the  statute  1 1  Geo.  2,  as  before^  and  if  the  bond  were     EoxoinM 
terms  of  the  statute,  conditioned  to  prosecute  the  suit     ^  ** 

and  without  delay^  and  to  make  return,  if  return        

rarded,  the  sheriff  would  have  been  under  no  difficulty ;  -Bcpfew»— - 
id  being  taken  with  a  condition  for  the  pluntiff  to  ^^'"'••"^ 
e  next  County  Court  for  Middlesex,  to  be  holden  at 
)  Office  in  Red  Lion-square,  and  then  and  there  to 
er  action  with  effect,  and  to  make  return,  if  return 
djudged,  the  question  arises  whether  such  a  bond  is 
Various  cases  are  to  be  found  in  which  the  courts  have 
ads  strictly  conformable  to  the  statute  of  George  2  are 
ithin  that  statute,  so  as  to  enable  the  assignee  to  main- 
n  on  the  bond,  where  there  had  been  a  breach  of  one 
hes  of  the  condition,  which  had  been  taken  conform- 
statute.  Thus,  in  the  case  of  Short  v.  Hubbard 
>7),  it  was  held  to  be  no  objection  to  such  a  bond  that 
itioned,  inter  alia,  to  indemnify  the  sheriff.  So  in 
yunn  (10  Price,  54),  where  the  bond  was  conditioned 
with  effect,  and  to  make  a  return,  if  a  return  was 
ad  to  indemnify  the  sheriff,  it  was  held  that  the 
ht  sue  on  the  bond,  though  it  was  not  conditioned  to 
5  suit  without  delay.  These  were  questions  between 
J  of  the  sheriff  and  the  obligors  of  the  bond ;  but  the 
Y  be  different  where  it  arises  between  the  party  dis- 
the  sheriff  who  has  taken  a  bond  conformably  to  the  °°fi™®" 
order  to  determine  this* question,  it  will  be  convenient 
he  effect  of  a  bond  taken  in  the  form  here  used  before 
)f  the  statute  9  &  10  Vict,  c  95.  The  object  of  taking 
itioned  for  the  obligor  to  appear  at  the  next  County 
len  and  there  to  prosecute  his  suit,  appears  to  be  in  order 
)  commencement  of  the  action  without  delay,  so  as  to 
[uirements  of  the  statute  that  the  obligor  shall  prose- 
without  delay,  and  if  the  obligor  omitted  to  appear 
County  Court,  and  there  prosecute  his  suit,  it  was 
lent  of  the  statute,  and  the  bond  was  forfeited  and 
it  in  suit  by  the  assignee :  (^Dias  v.  Freeman^  5  T.  R. 
effect  and  meaning  of  a  bond  conditioned  like  the 
question  was  under  the  consideration  of  the  Court  of 
in  the  case  of  Jackson  v.  Hanson  (8  M.  &  W.  487); 
irt  held  the  meaning  of  such  a  bond  to  be,  that  the 
Id  appear  at  the  next  County  Court,  and  then  and 
to  prosecute  his  suit,  and  afterwards  prosecute  it  with 
)y  prosecuting  with  effect  is  meant  prosecuting  with 
dy  in  the  County  Court,  but  in  every  other  court  into 
ise  may  be  removed  in  the  ordinary  course :  (  Chapman  v. 
th.  248 ;  GwiUim  v.  HolJbrooh,  1  B.  &  P.  410.)  Now,  the 
ch  ought  to  be  put  on  the  bond  is  not  altered  by  the 
e  statute  9  &  10  Vict.  c.  95,  and  the  question  will  be, 
h  a  bond  is  still  a  substantial  compliance  with  the 
of  the  statute  11  Geo.  2^  the  condition  of  the  bond 
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being,  first,  that  the  ol)Hgor  shall  appear  at  the  next  County  Coi 
and  then  and  there  begin  to  prosecute  his  suit.  This  brand 
the  condition  will  be  merely  idle  if  the  effect  of  the  statute 
Victoria  is  to  substitute  a  proceeding  in  the  District  Court  in  ] 
of  the  old  proceeding  in  the  County  Court ;  and  it  appears  to 
that  such  is  the  intention  and  eflect  of  the  act.  The  words  of 
act,  sect  119,  are  express,  that  all  actions  of  replevin,  in  casei 
distress  for  rent,  shall  be  brought  in  a  court  held  under  the  n 
and  it  cannot  be  supposed  that  the  plaintiff  in  replevin  is  to  bi 
two  concurrent  actions,  one  in  the  old  County  Court,  the  othei 
the  District  Court.  It  must,  therefore,  be  intended  that  the  p 
ceeding  in  the  District  Court  shall  be  substituted  in  lieu  of  I 
former  proceedings  in  the  County  Court  It  may  be  said,  howe? 
that  although  this  branch  of  the  condition  is  idle,  as  impoaiii| 
duty  on  the  obligor  which  the  statutes  do  not  any  longer  warn 
and  for  a  breach  of  which  the  assignee  of  the  bond  could  mainti 
no  action,  yet  the  rest  of  the  condition  is  conformable  to  the  stati 
II  Geo.  2,  and  may  be  enforced  by  the  assignee  of  the  ba 
Now,  the  remaining  branch  of  tlie  condition  is  that  the  obligee  i 
prosecute  his  suit  with  effect;  and  the  proceeding  in  reriei 
having  been  well  commenced  in  the  first  instance  by  the  pLuaft 
the  sheriff  out  of  court,  and  the  bond  entered  into  by  him,  and  t 
proceedings  being,  in  effect,  by  force  of  the  act  of  9  &  10  Ti 
c.  95,  directed  to  be  transferred  to  the  District  Court,  and  th 
and  there  prosecuted ;  the  effect  of  this  portion  of  the  conditii 
may  be  to  bind  the  obligee  to  prosecute  with  effect  in  the  Difltii 
Court,  on  the  same  principle  on  which  it  was  held  that  sodk 
condition  bound  him  to  jjrosecute,  not  only  in  the  SheriflTs  Co« 
but  in  every  other  court  into  which  the  case  might  be  removed  i 
due  course  of  law.  Still  there  is  another  requisition  of  the  stati 
which  the  bond  does  not  comply  with,  for  the  bond  shall  be  cod 
tioned  for  the  prosecuting  of  the  suit  icithout  delay.  As  theh 
stood  before  the  passing  of  the  statute  9  &  10  Vict,  this  was  oa 
sidered  as  being  sufficiently  provided  for  by  requiring  the  obligi 
to  appear  at  the  next  County  Court,  and  then  and  there  to  prd 
cute  his  suit;  but  this  provision  is  no  longer  applicable;  the  suit; 
no  longer  to  be  prosecuted  in  the  County  Court,  but  in  the  K 
trict  Court.  The  District  Courts  are  to  be  held,  by  sect  56,1 
such  times  as  the  judge  shall  appoint;  and  it  may  well  be  that  4 
court  for  the  district  within  which  the  distress  was  taken,  and  I 
which  the  plaintiff  ought  to  enter  his  plaint,  will  be  holden  befti 
the  holding  of  the  next  County  Court,  in  the  SheriflTs  OffioCi  i 
Red  Lion-square.  And  be  that  as  it  may,  there  are  no  conditU 
requiring  the  plaintiff  to  prosecute  his  suit  at  the  next  or  l^ 
other  District  Court,  and  the  proceeding  may  be  indefinitd 
delayed  without  any  breach  of  the  condition  of  which  the  assigBI 
of  the  bond  can  take  advantage.  We  think,  therefore,  the  W 
is  insufficient,  and  consequently  the  defendants  are  not  entitled ' 
have  a  verdict  entered  for  them.  The  ground  on  which  the  appi 
cation  for  a  new  trial  was  rested  was  a  supposed  misdirection 
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in  evidence  the  replevin  bond  without  due  proof  of  the 

by  the  subscribing  witness.  It  appeared  by  the  report 
e  had  been  given  to  the  defendants  to  produce  the  bond. 
tifTs  counsel  called  for  the  bond,  which  the  defendant's 
3clined  to  produce.  On  the  part  of  the  plaintiff  a  copy 
iced,  and  proved  to  have  been  obtained  from  the  Sheriff's 
d  was  about  to  be  read ;  whereupon  the  counsel  for  tlie 

produced  the  original,  and  insisted  that  it  could  not  be 
.  the  subscribing  witness  had  been  called.  The  docu- 
vever,  was  read  without  the  production  of  the  witness, 
intended  that  this  ought  not  to  have  been  done.  We 
ver,  of  opinion,  that  that  evidence  was  pn^erly  received, 
ment  having  been  in  the  first  instance  kept  back,  and  the 
laving  entitled  himself  to  read  a  copy  without  any  proof 
3n  that  there  was  a  subscribing  witness  to  the  original 
t,  and  having  put  it  in  to  be  read,  the  defendant's  counsel 
p  his  opportunity,  and  had  no  right  then  to  interpose  and 
be  original ;  and  although,  in  point  of  fact,  the  original 

that  was  but  by  a  sort  of  legerdemain,  and  the  proper 
nust  be  considered  as  having  been  read,  which  was  the 
uced  and  proved  by  the  counsel  for  the  defendant.  The 
icksan  V.  Allen  (3  Stark.  74),  bears  out  our  view  of  the 
he  plaintiff's  counsel  under  such  circumstances^  Another 
1  which  the  motion  for  a  new  trial  was  rested,  was  the 
:'  the  damages,  which  were  to  the  whole  amount  of  rent  ''**s«^^ 
or.  But  we  see  no  reason  to  think  them  too  large.  If 
d  been  taken  conditioned  to  prosecute  without  delay,  the 
er  the  circumstances  of  this  case,  would  have  been  for- 
I  the  amount  of  the  rent  would  have  been  a  reasonable 
>f  the  damages.  The  case  is  not  like  the  case  of  an 
mesne  process,  for  the  distrainer  has  a  real  security  for 
and  if  the  replevin  had  not  been  granted,  he  would  have 
oods,  and  would  have  put  the  money  in  his  pocket.  If  a 
K)nd  is  taken,  and  aftcnvards  forfeited,  or  if  the  sheriff 
ake  a  bond  with  the  proper  condition,  the  plaintiff  ought 
in  as  good  a  situation  as  he  was  in  before.     The  ground 

it  was  sought  to  arrest  the  judgment  was,  that  the 
n  only  alleged  that  the  County  Court  had  not  jurisdiction 
le  of  taking  the  bond,  and  that  it  ought  to  have  alleged 

jurisdiction  at  the  time  of  the  plaint  to  the  sheriff.  But 
this  is  in  substance  alleged,  for  the  allegation  that  the 
!ourt  had  not  jurisdiction  at  the  time  of  taking  the  bond 
iction  of  replevin,  for  taking  and  detaining  the  said  goods, 
i  be  true,  if  it  had  had  juris  lictioa  at  the  time  of  the 
he  sheriff;  for  if  it  had  had  jurisdiction  at  that  time,  its 
n,  having  once  attjicluHl,  would  have  continued,  by  viiluc 
;h  section  of  th(^  net,  and  would  liave  existed  at  the 
king  the  bond.     The  rule,  therefore,  must  be  discharged. 
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Reed  v.  Shbubsole. 


Suggestionr—^urisdictian —  Costs. 

If  defendant  suffers  judgment  to  go  by  default  and  the  jury  o« 
of  inquiry  assess  the  damages  at  40«.  on/y,  he  is  not  entUied  to 
a  suggestion  to  deprive  the  plaintiff  of  costs  under  the  County  ' 
Act.     Cbesswell,  J.,  dissentiente. 

TRESPASS,  for  assault  and  battery. 
The  defendant  suffered  judgment  by  default,  and  upon  •' 
of  inquiry  before  the  Under-sheriff  of  Kent  the  damages 
assessed  at  40^.     The  defendant  then,  in  pursuance  of  a 
Court,  entered  a  suggestion  on  the  record  to  deprive  the  p 
of  his  costs  under  the  County  Courts  Act,  9  &  10  Victdl 
8.  129,  and  to  this  suggestion  the  plaintiff  demurred. 

Creasy^  in  support  of  the  demurrer. — The  question  is,  wl 
sect.  129  of  9  &  10  Vict.  c.  95,  applies  to  cases  in  whic^i 
defendant  suffers  judgment  by  default.  That  section,  in  caaci 
tortSy  enacts,  "  that  if  any  action  shall  be  commenced  in  the  f 
rior  Courts,  for  which  a  plaint  might  have  been  entered  inj 
County  Court,  and  a  verdict  shall  be  found  for  the  plaintiff  ' 
less  sum  than  5/.,  the  plaintiff  shall  have  judgment  to  recover 
sum  only,  and  no  costs,  &c.,  unless  the  judge  who  shall  try 
cause  shall  certify  that  the  action  was  fit  to  be  brought  in 
Superior  Courts."  That  clearly  contemplates  cases  where 
judge  can  grant  a  certificate,  and  a  writ  of  inquiry  is  not  sue 
case,  for  the  sheriff  has  no  power  to  certify.  The  slieriff  has] 
power  to  certify  under  the  43  Eliz.  c.  6,  s.  2,  to  deprive  the 
tiff  of  costs  where  the  verdict  is  under  405. :  (  Wardroper  v.  Ric^ 
son,  1  A.  &  E.  75  ;  Clandge  v.  Smith,  4  Dow.  583.)  In 
former  case,  Littledale,  J.,  says,  "  The  words  *  judges  '  and  '^ 
tices,'  in  the  statute  of  Elizabeth,  cannot  mean  any  but  theji 
and  justices  of  the  Courts  at  Westminster ; "  and  Parke,  J«"^*|Jj 
certainly  was  not  intended  by  3  &  4  Will.  4,  c  42,  s.  17,  to  fl* 
the  power  of  certifying  to  sheriffs,  and  other  judges,  to  vW 
causes  were  sent  by  writ  of  trial.  There  was  once  a  clause  in^j 
bill  to  this  effect,  but  it  was  struck  out."  In  Littlewood  v.  S** 
(1  Lord  Raym.  181),  it  was  held  that  the  21  Jac  1,  c  I6,fc% 
which  deprives  the  plaintiff  in  actions  of  slander  **  in  any  of  Wj 
Courts  at  Westminster,  or  in   any  Court  whatsoever,  that  W 
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>wer  to  hold  plea  of  the  same,"  of  costs  where  the  damages  are        Rekd 
ider  40«.,  did  not  extend  to  courts  baron.    In  Bull,  N.  P.  329,  it    g^^  ^' 

said  that  "in  writs  of  inquiry  in  cases  within  the  22  &  23  Car.  2,        

9,  the  plaintiff  shall  have  full  costs,  though  the  debts  are  under  Suggestion— 
(k:"  (Sheldon  v.  Ludgate,  3  C.  B.  T.  3  Geo.  1.)  The  learned  •^'''■^^^■" 
nmsel  then  cited  Bale  v.  Hodgetts  (1  Bing.  182),  Strutton  v. 
mttceU  (1  Man.  &  Ry.  562),  Waller  v.  Deane  (8  Sc.  N.  R.  760), 
Harris  v.  Lb^d  (4  M.  &  S.  171),  and  Dunster  v.  Day  (8  East,  239.) 
[ere  the  plaintiff  has  no  chance  of  getting  the  certificate  contem- 
ated  by  the  section ;  and  he  could  not  know  that  the  defendant 
ould  suffer  judgment  by  default.  This  section  would  not  apply 
actions  of  debt  where  there  is  a  judgment  by  default,  as  no  writ 
inquiry  is  necessary. 

Wisey  contr^ — This  section  docs  apply  to  this  case,  though  the 
Bes  of  Pritchard  v.  M'Gill  (2  M.  &  W.  380),  and  Jones  v.  Barnes 
M.  &  W.  313),  decide  that  a  sheriff  cannot  give  a  certificate. 
le  power  to  give  a  certificate  has  nothing  to  do  with  the  question, 
cause  the  jury  have  decided  the  action  to  be  a  frivolous  one,  or 
e  that  ought  to  have  been  brought  in  the  County  Courts,  by  the 
mi^ea  which  they  have  given ;  and  the  spirit  of  the  act  is  to 
prive  plaintiffs  of  their  costs  in  such  cases  when  they  proceed  in 
e  Superior  Courts.  The  plaintiff  is  deprived  of  costs  by  the 
ifing  of  the  jury  of  frivolous  damages,  and  not  by  the  act  of  the 
fendant  in  suffering  judgment  by  default.  In  Harris  v.  Lloyd 
e  decision  went  upon  the  words  in  the  act  of  Parliament,  "  trial 
the  cause."  But  the  cases  of  Bishop  v.  Marsh  (6  Bing.  N.  C. 
i)^  and  Forbes  v.  Symmmids  (9  Dowl.  37),  establish  that  a  plaintiff 
1^  be  deprived  of  his  costs  under  the  Middlesex  Court  of  Requests 
d^  although  the  judge  had  not  power  to  give  a  certificate  contem- 
iled  by  the  act,  which  would  have  had  the  effect  of  securing  lo 
c  plaintiff  his  costs.  {Nind  v.  Rhodes^  1  Cox  &  Macrae,  155 ; 
f tries  V.  Beart,  1  Cox  &  Macrae,  194 ;  and  Booth  v.  Ibhetson,  1  You. 
J.  354,  were  then  referred  to.)  It  would  be  sufficient  for  the 
fendant  to  plead  the  first  part  of  this  clause,  and  the  plaintiff 
mid  have  to  reply  the  proviso:  {Simpson  v.  Ready ^  12  M.  &  W. 
6;  Pilkington  v.  Cooke,  16  M.  &  W.  627.)  If  the  defendant  had 
eaded  not  guilty,  however  false  that  would  have  been,  he  would 
»ve  been  entitled  to  the  benefit  of  this  clause ;  and  now,  though 
\  admits  the  wrong,  and  the  damages  establish  that  it  is  a  frivolous 
tion,  it  is  said  that  he  is  not.  [Wilde,  C.  J. — This  is  not  a 
lestion  of  pleading,  but  on  the  construction  of  tlie  act,  might  not 
le  word  *^  verdict,"  in  the  former  part  of  the  section,  be  controlled 
f  the  latter  part  to  mean  a  verdict  at  the  trial  ?]  The  word 
▼erdict"  is  capable  of  two  meanings,  and  would  apply  to  the 
Bding  of  a  jury  on  a  writ  of  inquiry.  The  clause  is  divided  into 
«&ict  parts ;  and  the  first  is  to  be  construed  without  reference 
>  the  proviso.  It  may  be  that  there  arc  many  cases  not  provided 
r  by  the  section ;  but  it  is  submitted  that  the  verdict  of  a  jury 
r  less  than  5t  on  this  writ  of  inquiry,  brings  the  case  within  the 
rase,  and  that  the  plaintiff  is  not  entitled  to  his  costs. 
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Creastfy  in  reply,  cited  Brooher  v.  Cooper  (18  L.  J.  41,  Bz.),  n 
Jones  v.  Broum  (17  L.  J.  163,  Ex.),  and  Jomes  v.  Savage,  ai 
Lewis  V.  Hance,  there  referred  to. 

Wilde,  C.  J. — It  seems  to  me,  on  the  best  condderatioii  I  a 
give  to  the  case,  though  I  own  I  entertain  some  doubts  that  tli 
case  is  not  within  the  statute,  and  that  a  suggestion  ou^ht  noil 
be  entered.  Two  objections  have  been  urg^  against  we  role  i 
enter  a  suggestion  to  deprive  the  plaintiff  of  his  oosts ;  the  fin 
that  this  is  a  case  in  which  there  is  no  power  of  obtaining  the  06 
tificate  contempkted  by  the  latter  part  of  the  129th  section;  ai 
the  second,  that  this  is  a  case  in  which  the  cause  has  not  been  tae 
and  a  verdict  has  not  been  found  for  the  plaintiff  as  was  intendi 
by  the  1 29th  section,  in  order  to  deprive  him  of  his  costs.  Yfh 
respect  to  the  first  objection,  the  absence  of  the  power  to  oerti 
that  the  action  was  fit  to  be  brought  in  the  Superior  Court,  tb 
seems  to  be  removed  by  the  cases  cited.  Bishop  v.  Marsh,  ai 
Forbes  v.  Symmonds;  where,  under  the  Middlesex  Court  • 
Bequests  Act,  the  objection  that  the  judge  had  not  power  : 
certify,  in  cases  contemplated  by  the  act,  was  held  not  to  {Hrevo 
the  act  applying  to  depnve  a  party  of  costs.  With  res)>ect  to  tl 
second  objection,  I  own,  it  seems  to  me,  tliat  it  is  well  founde 
and  that  this  section  had  not  in  contemplation  the  case  of  a  ja4 
ment  by  default.  When  I  look  at  the  whole  clause,  notwit 
standing  the  mode  in  which  it  is  framed,  being  apparently  diviA 
into  different  sections,  it  api)ears  to  me  to  be  confined  to  the  ci 
in  which  there  has  been  a  trial  of  the  cause,  excluding  the  case 
a  judgment  by  default.  The  chuise  runs — "  If  any  action  shall  I 
commenced  in  any  of  the  Superior  Courts^,  for  which  a  plaint  mu 
have  been  entered  in  any  court  under  this  act,  and  a  verdict  sb 
be  found  for  the  plaintiff  for  a  sum  less  than  5^,  the  plaintiff  sb 
have  judgment  to  recover  such  sum  only,  and  no  costs."  If  tl 
chiuse  had  stopped  there,  there  would  have  been  more  difiiculty 
its  construction.  And  notwithstanding  the  argiuuent  that  has  be 
deduced  from  the  rule  in  pleading,  that  it  would  have  been  sufficie 
for  the  defendant  to  have  pleaded  this  part  only  of  the  clause,  ai 
that  the  plaintiff  would  have  been  compelled  to  bring  forward  t 
latter  part,  yet  this  does  not  dispense  with  the  duty  of  looking 
the  whole  of  the  clause,  in  order  to  find  the  meaning  of  any  pi 
ticular  part  of  it.  The  clause  then  proceeds — '*  and  if  a  verai 
shall  not  be  found  for  the  ])laintift^  the  defendant  sliall  be  entitl 
to  his  costs  as  between  attorney  and  client."  In  what  case  can 
decision  occur  in  whieh  a  verdict  shall  not  be  found  for  the  plaintil 
Certainly,  not  in  a  case  of  judirnient  by  default ;  because  that  h 

Eassed  the  stage  of  such  verdict,  and  judgment  of  the  court  li 
een  had,  interlocutory  only  it  is  true,  because  the  court  is  n 
informed  what  the  damages  are.  And  when  the  clause  contifliu 
"  unless  in  either  case  the  judge  who  shall  try  the  ca*ise  shall  cerd 
that  the  action  was  fit  to  be  brought  in  such  Superior  Court," 
have  still  greater  difficulty  in  supposing  it  to  apply  to  a  case 
judgment  by  default,  or  that  it  was  intcn<led  in  the  absence  of 
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for  the  plaintiff  which  cannot  be  found  for  him,  that  he        Rked 
«  subjected  to  double  costs.     The  plaintiff  does  not  fail  to   sa^J^,^ 
rdict ;  but  his  case  is  so  well  founded  that  he  gets  a  judg-        — 
ithout  a  verdict.     This  is  very  strong  to  show  that  the   Sug^ien 
^ntemplated  cases  of  trial  in  wmch  the  plaintiff  might  not    ""^^J!"*" 
verdict,  and  not  cases  of  judgment  by  default.     There  are 
ftses  in  which  the  court  assesses  the  damages  without  the 
ition  of  a  jury,  and  is  it  to  be  intended  that  in  all  those 
te  plaintiff  is  not  to  have  costs,  but  to  be  bound  to  pay 
Those  cases  may  embrace  matters  of  the  greatest  impor- 
lopgh  the  damages  are  of  inconsiderable  amount.    Not- 
iding  the  able  and  ingenious  argument  of  Mr.  Wise,  looking 
rholc  spirit  and  frame  of  the  clause,  I  am  of  opinion  that 
islature  had  not  in  its  contemplation  the  case  of  judgments 
dt,  and  that  the  framer  was  looking  at  another  and  custinct 
I  tliink,  therefore,  that  the  plaintiff  is  entitled  to  his  costs 
^on. 

MAN,  J. — I  also  am  of  opinion  that  the  plaintiff  is  entitled 
idgment.  It  is  quite  clear  that  the  plaintiff  is  entitled  to 
I  under  the  Statute  of  Gloucester^  unless  they  are  taken 
'  this  act.  I  agree  that  this  section  may  deprive  a  plaintiff 
in  some  cases,  although  no  certificate  can  be  given  under 
iso, — namely,  where  there  is  a  trial  of  the  cause.  Yet  we 
tied  to  look  at  the  proviso,  and  consider  it,  and  to  construe 
f  the  section  with  reference  to  the  rest  of  it.  And  it  ap-  *'"^6™*®*- 
me  that  it  does  contemplate  only  cases  in  which  there  has 
rial  of  the  cause.  The  words  in  the  proviso,  ^^  unless  in 
se  the  judge  who  shall  try  the  cause,"  reflect  light  on  the 
part,  and  show  that  the  section  only  contemplates  cases 
lere  has  been  a  trial  of  the  cause.  Such  appears  to  me,  on 
consideration  I  can  give,  to  be  the  meaning  of  the  section, 
jct  would  be  very  serious  if  another  construction  were  given 
It  might  give  rise  to  great  injustice  if  a  defendant,  by 
I  judgment  by  default,  could  deprive  a  plaintiff  of  costs. 
SWELL,  J. — J  certainly  entertain  very  great  doubt  whether 
ion  of  my  Lord  and  my  brother  Coltman  is  correct.  I 
ioncur  in  their  view.  The  question  de|)ends  entirely  on 
th  section.  It  has  been  decided  where  costs  are  to  be  taken 
nless  a  certain  thing  is  done,  the  deprivation  of  costs  is 
ted  to  cases  in  wliich  the  thing  to  be  done  can  be  done; 
the  Middlesex  Court  of  Kequests  Act  is  not  limited  to 
which  the  certificate  contemplated  by  it  can  be  given, 
re,  putting  aside  the  latter  part  of  the  129th  section,  I 
astrue  the  former  part  without  it.  It  speaks  of  a  verdict 
and  for  the  piaintiitl  No  doubt  the  ordinary  meaning  of 
,"  is  on  trial  of  an  issue ;  but  in  common  parlance  "  verdict" 
•equently  applied  to  the  finding  of  a  jury  on  an  inquisition 
Tcs.  In  Lord  Denman's  Act,  3  &  4  Vict.  c.  24,  s.  2,  it  is 
lere  it  provides  for  the  depriving  of  costs  in  respect  of  a 
br  less  than  40*.,  "whether  it  shall  be  given  upon  any  issue 
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Reed        or  issues  tried^  or  judgment  shall  have  passed  by  default,  unless  tk 
Shbubsolb.  J"%^  ^^  presiding  oflScer  before   whom   such  verdict  shall  bi 

—        obtained  shall  certify."    I  do  not  know  why  we  are  to  put  a  ma 
f^^^f^*"^   limited  construction  on  that  word  in  this  statute.     It  is  said  thrf; 


Cofff.        ^^^  second  part  of  the  clause,  ^^and  if  a  verdict  shall  not  be 
for  the  plaintiff/'  &c  supposes  the  first  part  to  be  limited  to 
of  trial  of  the  cause.     I  do  not  know  why  that  should  be  so.    B 
said  to  be  monstrous  to  apply  it  to  the  case  of  computation  by 
Master,  but  that  is  no  reason  why  we  should  not  apply  it  to 
case  of  a  finding  by  a  jury.    But  I  do  not  see  any  necesdtj^,  wl 
the  court  is  in  a  condition  to  give  judgment  for  a  certain 
without  a  writ  of  inquiry,  to  apply  this  section.     Then  it  is 
that  difiSculties  may  arise  from  this  construction^     At  p: 
cannot  see  all  that  may  arise  on  one  side  or  the  other;  I 
therefore,  put  the  best  construction  on  it  I  can.     I  find  thi^ 
section  58,  these  courts  are  excluded  from  jurisdiction  in 
actions  supposed  to  involve  difficult  questions  of  law  or 
Therefore,  whatever  may  be  the  difficulty  of  the  question  Jo 
determined,  I  apprehend  that  it  was  intended  to  give  juri 
of  all  questions  except  those  excluded  by  the  58th  section; 
the  spirit  of  the  act  is  to  deprive  the  plaintiff  of  costs  whm 
obtains  less  than  the  sum  specified,  in  all  cases  where  j 
is  given.     And  in  this,  the  plaintiff,  in  the  estimation  of  the  j 
is  not  entitled  above  a  certain  amount,  which  is  less  thin 
Jodgment        specified  sum.     I  therefore  think  that  he  is  not  entitled  to 

Williams,  J. — I  agree  with  the  Chief  Justice  and  my  b; 
Coltman,  that  the  plaintiff  is  entitled  to  our  judgment.  The 
tion  is,  whether  there  has  been  a  verdict  here  for  less  than  5iL, 
I  think  there  has  not.  I  think  that  the  word  "verdict"  in 
section  means  verdict  on  the  trial  of  the  cause,  and  not  on  a  writ 
inquiry,  after  judgment  by  default,  or  on  demurrer.  I  agree 
my  brother  Cresswell  that  the  Legislature  has  excluded 
cases  in  which  difficult  points  may  arise.  At  the  same 
I  think  that  it  is  equally  clear  that  in  this  section  it 
templatcd  the  class  of  cases  fit  to  be  brought  into  the  Su^ 
Courts,  though  not  falling  within  the  proviso  to  sect.  58.  K 
were  otherwise  the  clause  referrinsf  to  the  certificate  would 
have  been  inserted.  Then,  if  suits  of  that  nature  have  been 
templated  as  fit  to  be  brought  in  the  Superior  Courts,  it  seeiDS 
ine  absurd  to  suppose  that  it  was  intended  that  defendants 
have  power,  by  suffering  judgment  to  go  by  default,  to  de] 
plaintiffs  of  their  costs.  We  shall  avoid  this  incongruity  bvgi 
to  the  word  "  verdict "  in  the  clause  the  meaning  of  verdict 
the  trial  of  the  cause,  and  we  shall  avoid  also  the  further  i 
gruity  that  would  arise  in  actions  on  hills  of  exchange,  whS* 
there  is  a  reference  to  the  Muster  to  compute,  and  where,  if* 
contrary  construction  were  to  i)revail,  the  plaintiff  would  notOBlf 
lose,  but  would  have  to  pay  costs. 

Judgmait  for  the  plaintiff' 
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COURT  OF  COMMON  PLEAS. 

Easter  Term,  1849. 

WooDHAMS  r.  Newman. 

Jurisdiction — Cross  accounts — Set-off. 

niiff  brought  his  action  in  a  Superior  Court  against  the  de- 
t  JOT^  and  proved  a  debt  of,  more  than  201.  There  were  cross 
Us  between  the  parties,  which  had  not  been  balanced.  The 
%nt  pleaded  and  proved  a  set-ojf,  which  reduced  the  plaintiff's 
below  201.  and  the  verdict  passed  accordingly.  A  rule  nisi 
been  (Stained,  under  9  &  10  Vict.  c.  95,  s.  129,  Jor  leave  to 
I  suggestion  upon  the  roll  to  deprive  the  plaintiff  of  his  costs,  on 
mnd  that  he  ought  to  have  sued  in  the  County  Court : 
U  the  case  did  not  come  unthin  the  act. 

I  case  a  rule  had  been  obtained  by  R.  Clarhe,  calling  upon 
plaintiff  to  show  cause  why  the  record  should  not  be 
in  by  the  plaintiff,  and  a  suggestion  entered  thereon  under 
10  Vict.  c.  95,  s.  129,  to  deprive  the  plaintiff  of  his  costs, 
ion  was  tried  before  Maule,  J.,  at  the  last  sittings  for 
The  sum  claimed  was  100/.  To  this  defendant  pleaded 
;  into  court  of  18/.,  set-off  80/.,  and  to  the  remainder,  never 
L  A  venlict  was  found  for  the  plaintiff  for  20*.,  and  the 
rhen  requested  to  certify  for  costs,  declined,  with  an  in- 
.   that  he   should  leave  the  parties  to  apply  to  the  full 

'jce  now  showed  cause  against  the  rule. — The  substantial 
before  the  court  is,  whether,  under  the  circumstances  of 
',  the  plaintiff  should  have  elected  to  proceed  in  the  Inferior 
nstead  of  suing  in  the  court  above.  The  plaintiff's  claim, 
ng  to  100/.,  was  reduced  by  the  set-off  to  20*.,  and  it  had 
itended  that,  therefore,  this  is  a  case  within  the  County 
Act.  There  are  two  sections  material  to  this  question. 
129,  it  is  enacted  that  "  if  any  action  shall  be  commenced 
erior  Court  of  Record  for  any  cause  for  which  a  plaint  might 
2n  entered  in  any  court  holden  under  this  act,  and  the  plam- 
l  have  a  verdict  for  a  sum  less  than  20/.,  if  the  action  is  on 
,  the  said  plaintiff  shall  have  judgment  to  recover  such 
y,  and  no  costs."  The  other  material  section,  and  that 
hich  this  case  turns,  is  the  58th  section,  which  gives 
ion  to  the  County  Court  over  "all  pleas  of  personal 
where  the  debt  or  damage  claimed  is  not  more  than  20/. 
on  balance  of  account  or  otherwise."  It  is  submitted 
I  case  does  not  come  within  the  terms  of  those  sections. 
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WooDHAxs    Here  the  sum  claimed  was  greatly  beyond  the  amount  to 
.-  ••  the  jurisdiction   of  the  County  Court  extends.     It  is  tr 

'     verdict  was  for  a  sum  within  the  statute,  but  as  there  had  b 

JwntdMomr—  balance  of  accounts  between  the  parties^  the  defendant  not 
^^^]^^^?^  given  in  his  account,  it  was  impossible  the  plaintiff  could 
what  sum  of  the  set-off  could  be  proved  against  him,  and  the 
if,  ignorant  of  this,  he  had  gone  to  the  Inferior  Court  and  rec 
judgment  for  2021,  whilst  the  amount  due  was  larger,  he  wc 
taken  to  have  abandoned  the  excess,  and  thus  be  a  loser, 
therefore  impossible  that  the  plaintiff  could  know  in  which  cc 
should  sue,  without  knowing  the  sum  actually  due  upon  the 
[Wilde,  C.  J. — What  is  the  nature  of  the  set-off?]  Fo 
and  labour  and  goods  sold  and  delivered.  It  cannot  oe  he) 
this  is  a  case  coming  within  the  words  of  the  58th  e 
"  whether  on  balance  of  account,  or  otherwise."  There  wj 
no  balance  of  accounts.  The  cases  on  this  point  will  be  fo 
2  Chitty's  Archb.  1401.  (He  cited  BaHey  v.  Chittyy  2  AL 
28.)  [Cresswell,  J. — Was  there  any  contention  at  Nia 
as  to  the  set-off?  There  was  a  case  on  this  question 
Exchequer:  (  Tuck  v.  Tuck,  5  M.  &  W.  109).]  [Wilde,  ( 
The  plaintiff  is  in  this  position,  that  if  he  sues  defendant 
County  Court,  he  is  either  nonsuited  or  takes  a  verdict  by  c 
for  20/.,  giving  up  the  excess.  The  defendant,  knowing  tl 
excess  was  abandoned,  might  not  plead  his  set-off  thei 
bring  his  action  for  his  ckim  in  the  Superior  Court]  The 
of  the  Legislature  in  framing  the  Small  Debts  Act  was  t 
the  jurisdiction  of  the  County  Courts  to  cases  clearly  withi 
and  not  to  interfere  with  large  claims,  where  an  actual  I 
and  pro  tanto  settlement  has  not  been  made.  (He  cited  J 
HarriSy  1  Dowl.  374,  and  cases  there  referred  to ;  PUts  y 
penter,  2  Strange,  1190;  Cottle  y.  Laiigmany  9  Mood.  625; 
V.  Fisher,  3  Wils.  48.)  Another  point  is  with  regard  to 
The  rule  for  a  suggestion  asks  roundly  to  deprive  us  of 
Here  there  has  been  a  payment  into  court;  therefore, 
events,  we  are  entitled  to  costs  upon  the  money  so  paid  int<] 
R,  Clarke,  in  support  of  the  rule. — This  is  a  questi< 
without  difficulty.  Regard  must  not  be  paid  to  the  s 
claimed;  for  the  sum  recovered  by  verdict,  and  not  the  a 
claimed,  is  the  debt  in  dispute :  {Fairbrass  v.  Pettit,  1  Dowl 
622 ;  Ijairuf  v.  Chatham,  1  Camp.  25 1 ;  Drews  v.  Cole,  1 
503.)  [Maule  J. — The  difficulty  is  this:  Could  the  pi 
without  prejudicing  himself,  have  levied  a  plaint  for  this 
how  could  he  have  entered  it  ?]  A  question  arises,  whether ' 
of  action"  does  not  mean  description  of  action,  whether  ais 
debt,  or  such  like.  The  words  of  the  54th  section,  **1 
of  account,  or  othenclse,"^^  compreliend  such  a  case  as  the  p 
here  carried  into  a  Superior  Court.  [Maule,  J. — Do  d 
words  "or  otherwise"  mean  "or  not?'']  The  court  shou 
give  to  those  words  a  narrow  construction.  The  disposi 
this  time  is  to  extend,  and  not  narrow,  the  jurisdiction 
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inty    Courts;    therefore,  unless   the  court  should  clearly  be    Woodhamb 
opinion  that  those  words  do  not  include  actions  where  there  are     nbwmait. 

m  accounts,  such  as  in  this  case,  this  rule   should  be  made         

olute.     It  would  still  be  in  the  defendant's  power  to  dispute  jW^idfertaa 

iquestion  by  traversing  the  suggestion. 

IvlLDE,  C.  J. — It  seems  to  me  that  this  case  does  not  fall 

iun  the  County  Courts  Act,  and,  therefore,  that  the  plaintiff 

old  not  be  deprived  of  his  costs  in  this  action.     The  application 

bonded  on  the  129th  section  of  the  County  Courts  Act,  which 

ets,  that  ''if  any  action  shall  be  commenced  after  the  passing 

lua  act  in  any  of  Her  Majesty's  Superior  Courts  of  Kecord, 

any  cause  for  which  a  plaint  might  have  been  entered  in  any 

rt  holden  under  this  act,  and  a  verdict  shall  be  found  for  the 

ntiff  for  a  sum  less  than  twenty  pounds  in  an  action  on  contract, 

plaintiff  shall  have  judgment  to  recover  such  sum  only,  and  no 

;8»  unless  the  jud^^e  shall  certify."     It  is,  therefore,  clear,  that 

wre  a  verdict  in  a  Superior  Court  can  have  the  effect  of  depriving 

plaintiff  of  his  costs,  the  action  must  have  been  one  for  which 

mat  uiight  have  been  entered  in  the  County  Court     Now, 

\  that  the  case  here ;    was  this  such  an  action  as  should  have 

a  brought  in  the  County  Court  ?    In  construing  this  act,  we 

St  not  confine  our  attention  to  one  clause,  but  look  at  all  the 

uea  in  the  act  that  bear  upon  the  matter  we  have  to  decide. 

e  58th  section  is  considered  material,  and  as  assisting  us  in  the 

•truction  of  the  129th  section.     The  58th  section  enacts,  ^^that 

fleas  of  personal  actions,  where  the  debt  or  damage  claimed  is 

tnore  than  20^,  whether  on  balance  of  account^  or  otherwise^ 

J  be  holden  in  the  County  Court,  without  writ."  Now,  it  is 
that  this  is  a  case  in  which  a  plaint  might  have  been  levied 
Ike  County  Court,  because,  it  is  contended,  a  debt  which  is 
heed  by  a  set-off  to  a  sum  within  20Z.  is  within  the  meaning 
the  words  "balance  of  account,  or  otherwise,"  in  the  58tn 
don.  Looking  at  the  whole  act,  I  think  those  words  were 
uit  to  apply  to  cases  where  the  parties  had  themselves  balanced 
\  account,  or  where  there  had  been  payments  on  account ;  but, 
atever  may  be  the  meaning  of  those  words,  the  present  does 
t  appear  to  me  a  case  in  which  a  plaint  could  have  been  entered 
flie  County  Court.  The  policy  of  the  act  was  to  give  juris- 
idon  to  those  courts,  for  the  decision  of  small  disputes  without 
iajy  otherwise  one  can  hardly  see  any  reason  for  the  limitation 
llie  jurisdiction  of  those  courts.  Here,  a  large  sum  is  in  dispute, 
kere  was  a  set-off  of  80i,  leaving  a  balance  of  less  than  20/. 
Kb  might  involve  questions  of  considerable  nicety.  The  case 
11^  have  turned  upon  some  one  item  which  might  be  more 
■D  20L,  or  it  might  depend  on  items  in  the  set-off  to  a  large 
Kmnt.  In  lookmg  for  the  proper  mode  of  construing  the  act, 
5  must  therefore  consider  the  inconveniences  to  which  any  par- 
iular  construction  might  lead,  and  give  the  Legislature  credit 
r  having  anticipated  that  inconvenience,  and  legislated  with 
gud  to  it.    What  was  the  plaintiff's  demand?    It  exceeded  20/. ; 
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WooDHAMs  therefore^  if  the  plaintiff  had  sued  in  the  Coanty  Court,  aa 
Newman,  established  his  case,  that  court  must  have  adjudicated  upon  a  sui 
—  '  exceeding  20/. ;  then  it  would  have  had  to  turn  to  the  defendaill 
JurUdietitm^  casc  to  scc  how  that  accouut  was  to  be  rendered,  and  there  aflii 
^^Hs^^^  ^^  would  have  to  decide  on  a  demand  above  20L;  afterwhinfl 
would  strike  a  balance  between  the  accounts,  and  award  itsjof  ^ 
ment  thereupon.  It  would  be  in  fact  trying  two  causes,  eidi 
which  was  above  20/.,  and  therefore  beyond  its  jurisdiction.  H( 
then,  was  the  plaintiff  to  proceed  in  levying  his  plaint?  Iti 
extremely  difficult  to  conceive.  If  he  had  levied  his  plaint  fcwr 
how  was  he  situated  with  regard  to  the  set-off?  He  could 
enter  his  claim  to  the  full  amount,  anticipating  a  8et-o£^  (at 
plaint  would  show  upon  its  face  that  the  court  had  no  j 
on  the  other  hand,  if  he  went  for  20/.  only,  he  would  be  taken 
have  abandoned  the  residue  of  his  claim.  It  is  difficult  to  see 
he  could  levy  his  plaint  in  the  County  Court  without  prejudice 
himself.  He  may  be  unaware  of  the  nature  and  amount  of 
set-off  against  him.  How  is  he  to  act  ?  Can  he,  by  giving 
defendant  credit,  go  into  the  County  Court  and  prevent  the 
fendant  suing  him  for  the  amount  of  the  set-off  in  a  So 
Court?  If  he  knew  the  amount  of  the  set-off,  and  was 
give  credit  for  it,  no  injustice  would  be  done;  but  he  has 
means  of  knowing^  the  amount  of  defendant's  set-off,  and 
not  its  nature.  The  difficulty,  then,  is  to  see  how,  in  su 
as  these,  a  plaint  could  be  entered  in  the  County  Court.  I  do 
see  how  the  plaintiff  could  do  it.  The  case,  therefore,  is  not, 
my  opinion,  within  the  words  or  the  meaning  of  the  act, 
therefore  a  suggestion  cannot  be  entered.  As  to  permitting 
rule  to  go,  leaving  the  plaintiff  to  traverse  the  suggestion, 
thus  giving  an  opportunity  for  further  consideration  of  the  qu 
the  court  would  but  ill  discharge  its  duty  if,  having  no  doubt 
the  subject,  and  being  well  aware  that  the  policy  of  the  act  was 
provide  cheap  law  and  suppress  litigation  in  respect  of 
sums,  it  should,  by  granting  this  rule,  afford  an  opportuni 
adding  materially  to  the  expenses  already  incurre<L  For 
reasons  this  rule  must  be  discharged. 

CoLTMAN,  J. — The  County  Courts,  being  intended  for, 
having  for  their  scope  and  object,  the  trial  of  small  causes, 
not  be  permitted  to  include  such  a  case  as  is  now  before  the 
and  under  colour  of  adjudicating  on  a  claim  of  2021,  in  fact  to  try 
actions,  in  each  of  which  the  sum  claimed  would  be  far  beyond 
amount  over  which  their  jurisdiction  extends.     I  agree  that 
"  debt  claimed,"  as  mentioned  in  the  58th  section,  is  tobe  considi 
to  be  the  auiount  recovered.     But  this  does  not  extend  to 
where  the  defendant  established  a  counter  claim,  which  reduces 
sum   claimed  by  the  plaintiff.      The  jury  here   established 
plaintifTs  right  formerly  to  an  amount  above  20Ly  subject  to 
reduction  as  the  defendant  could  establish.    The  original  debt 
was  100/.,  and  the  plaintiff  must  be  taken  to  have  made  good 
claim  for  that  amount.     If,  without  prejudice  to  himself,  he  couH 


he  County  Court.  The  question,  therefore,  is,  whether 
xuse  of  action  for  which  a  plaint  might  have  been  entered 
;  act.  The  meaning  of  section  129  is,  that  if  the  plaintiff 
B  tried  the  cause  in  the  County  Court  without  prejudice 
n,  and  that  court  could  have  meted  out  the  same  measure 
as  the  Superior  Courts,  then  he  should  have  gone  to  it ; 
did  not,  but  chose  to  sue  in  the  court  above,  he  is  to  be 
►f  his  costs.  But  if  the  claim  is  large,  and  he  is  ignorant  of 
*  which  can  be  proved  against  him,  and  therefore  goes  to 
lor  Court,  it  seems  a  practical  absurdity  to  say  he  shall  be 
>f  his  costs.  The  question  therefore  is,  would  the  plaintiff, 
to  the  County  Court,  have  obtained  the  same  measure  of 
ie  has  a  claim  against  the  defendant  for  a  large  amount  K 
the  Inferior  Court,  he  will  be  taken  to  abandon  the  excess 
n  over  20L ;  if  he  goes  to  the  Superior  Court,  he  is  to  be 
»f  his  costs.     Such  would  be  his  position.    I  cannot  see, 

be  can  be  justly  placed  in  such  a  dilemma.  As  to  the 
the  58th  section,  I  think,  on  principle,  that  '^amount 
must  mean  amount  recovered,  thiat  is,  amount  decided  by 
be  due  to  the  plaintiff  But  in  the  case  of  a  set-off  the 
i  find  that  the  plaintiff  had  a  claim  for  such  and  such 
ty  liable  to  be  reduced  by  the  sum  proved  to  be  due  to  the 
;  so  that  the  arjrament  of  the  defendant  on  this  point 
,pply.  A  suggestion  could  only  be  granted  in  this  case 
le  debt  claim^  is,  in  the  language  of  the  58th  section,  a 
of  account,  or  otherwise,"  ana  that  must  mean  balance  of 
etween  the  parties :  as  set-off  is  not  a  balance  of  account, 
lot  interpose  any  material  obstacle  in  the  way  of  our 

This  rule  must  be  discharged. 

FELL,  J. — ^I  agree  with  my  learned  brothers  in  thinking 
;  a  case  within  the  129th  section  of  the  County  Courts 
^  takes  away  costs  where  a  plaint  might  have  been 
*r  the  sum  recovered.     I  am  of  opinion  that,  when  really 

a1- _      X ^ i_     r - XX _1 e\r\i       x1 x1_  . 
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WooDiiAMs    the  excess,  he  would  have  no  remedy  in  case  defendant  m 
^  *'  from  him  the  overplus  of  his  set-off  above  20L    Mbieoi 

'     plaintiff  could  not  give  credit  at  the  outset  for  the  defendti 

Jwritdieium—  ofl^  and  the  76th  section  expressly  provides,  that  no  defimda 

^^^^^JJ^^^***  be  allowed  to  set-off  any  debt  unless  he  gives  notice  of  it»  d 

the  defendant  might  avail  himself  of  his  set-off  or  not^  aa  he  ] 

This  is  not,  I  repeat,  a  case  within  the  129th  section  of  tlie 

Courts  Act,  therefore  the  rule  must  be  discharged* 

Rule  dueki 


COURT  OF  EXCHEQUER 
Easter  Term,  1849. 

Betteley  v.  Buck. 

Jurisdiction — Promissory  note. 

In  an  actioyi  by  the  indorsee  against  the  drawer  of  a  promissory 
less  than  20/.,  the  defendant  traversed  the  notice  of  dishonour, 
proved  that  the  bill  had  been  dratvn  and  indorsed  within  the  j 
tion  of  the  County  Court  in  the  district  of  which  the  defendant 
hut  the  notice  of  dishonour  had  been  given  in  another  district. 

Held,  that  the  cause  of  action  arose  in  a  material  point  within  th 
diction  of  the  CoUnty  Court,  and  leave  was  given  to  enter  a  s^ 
to  deprive  the  plaintiff  of  costs, 

THE  case  being  tried  in  vacation,  plaintiff  signed  judgn 
the  day  of  trial.  Defendant  obtxiined  a  summons  t 
proceedings ;  the  court  directed  the  judgment  to  be  set  asi< 
would  not  allow  the  plaintiff  the  costs  of  it 

A  rule  having  been  obtained  in  this  case,  to  set  aside  the 
tiff's  judgment,  and  to  enter  a  suggestion  to  deprive  him  ol 
under  the  9  &  10  Vict,  c  95.  s.  129, 

TaisK  showed  cause. — This  was  an  action  by  an  indorsee  J 
the  drawer  of  a  bill  of  exchange  for  a  less  sum  than  20t 
dant,  by  his  plea,  traversed  the  notice  of  dishonour.  At  tl 
before  the  under-sheriff,  it  appeared  that  the  bill  was  drawn 
the  jurisdiction  of  the  County  Court  where  the  defendant 
but  the  notice  of  dishonour  was  given  elsewhere.  The  ctt 
tried  on  the  8th  of  March,  and  a  verdict  having  been  retun 
the  plaintiff,  judgment  was  signed  on  the  same  day.    The  drf 
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Easter  Term,  1849. 

Sutton  v.  Pabment. 

Superior  Court — Cause  of  action. 

Tior  Courts  will  not  entertain  an  action  to  recover  a  less  sum 
rty  shillings^  unless  there  is  no  other  court  in  which  die  action 
brought, 

VN  showed  cause  against  a  rule,  obtained  by  Lush,  calling 

the  plaintiff  to  show  cause  why,  on  payment  of  1/.  4«.,  the 

igs  m  this  cause  should  not  be  stayed,  it  being  beneath  the 

f  this  court  to  entertain  an  action  for  a  less  sum  than  forty 

There  are  two  objections,  either  of  which  will  be  an 

X)  this  appUcation:   first,  the  defendant  must  wait  until 

verdict,  and  then  apply  for  a  suggestion,  because,  until 

is  impossible  to  say  that  the  judge  might  not  certify; 

,  the   plaintiff  lives  more   than  twenty  miles   from  the 

it,  and  therefore  the  action  need  not  be  brought  in  the 

x>nrt,  but  in  the  Superior  Court.    By  the  local  act  of  the 

rondon,  39  &  40  Geo.  3,  c  civ.  if  the  plmntiff  brought  any 

the  Superior  Court,  which  might  have  been  brought  in 

court,  he  was  deprived  of  costs.     That  statute  remained 

until  the  local  act  5  &  6  WilL  4,  c.  xciv.  whereby  the 

lepriving  the  pUdntifi'  of  costs  was  repealed,  leaving  the 

B    B 
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k  oat  a  summons  to  stay  proceedings,  in  cider  that  the 
application  might  be  maoe.   The  notice  of  dishonour  is  the       ^^ 

part  of  the  cause  of  action,  and  it  did  not  arise  within  the       — 
ion  of  the  County  Court.     [Pabke,  B. — When  the  action 
ht  you  cannot  know  what  will  be  traversed.]    If  this  rule 

absolute,  it  ought  to  be  on  payment  of  costs  of  the  judg- 
i  of  this  application,  as  the  judgment  was  regularly  sign^ 
E,  B. — ^You  ought  to  have  given  the  defendant  an  op- 
y  of  moving  to  stay  the  proceedings  before  you  signed 
t. 

r,  B. — They  are  not  to  pay  for  your  speed.  Your  practice 
sharp. 

Rule  absolute. 


ofacA 
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Somnr  case  88  it  Btood  before.  In  the  general  County  Courts  Aet»  hov* 
*•  ever,  there  is  the  same  clause  that  vras  inserted  in  the  fiivt  Gtnf 
London  local  act.  In  the  case  of  Sandel  v.  BetmeU  (2  Ad.  ft  SL 
204)^  the  defendant  attempted  to  plead,  in  bar  of  the  action  in  ' 
Superior  Court,  that  the  debt  was  under  forty  shillii^s^  and  os 
to  have  been  brought  in  the  inferior  court,  but  the  ooort  hdd 
idea  to  be  bad.  I  contend  that  these  lo^  acts  and  the  goi 
County  Courts  Act  have  controlled  the  senend  diacretioii  of 
court,  and  have,  in  fact,  taken  it  away,  and  that  they  have  not 
the  same  cUscretion  that  they  usecl  to  have  in  matters  of 
description. 
Luihy  in  support  of  the  rule. 

Pollock,  U.  B. — We  are  all  of  opinion  that  the  words  in 
acts  do  not  in  any  way  alter  the  practice   of  this  court  as 
staying  proceedings  in  actions  for  so  small  a  sum  as  thisi,  and 
we  may  still  do  as  it  has  been  the  invariable  practice  of  the  oomt: 

(Kennard  v. ,  4  East,  495.) 

Bute  abwobOi. 


COURT  OF  EXCHEQUER 

Easter  TVrwi,  1849. 

(Before  Mr.  Baron  Alderson,  sitting  alone  in  the  Exchequer 

Chamber.) 

Chapman  v.  Oppenheim. 

Certificate — Suggestian, 

The  judge  or  commissioner  of  the  Sheriffs  Court  in  London  has  no^ 
to  certify  under  the  County  Courts  Acty  sect,  129,  thai  the  aeOom 
Jit  to  be  brought  in  any  of  Her  Majest^s  Superior  Courts  <f  Bsees^\ 

THIS  was  an  action  tried  before  the  judge  of  the  Sheriff's' 
in  London  (Mr.  Commissioner  Bullock),  and  the  questioa' 
whether  he  had  power  to  certify  as  a  judge,  nursuant  to 
9  &  10  Vict  c  95,  8.  129,(a)  that  the  action  was  fit  to  be 


(a)  The  sectioa  is  «8  Mows:— Sect  129.  ''And  be  it  floactod,  that  if  ■^■ctii 
commenced  after  the  uusiiig  of  this  act  in  anj  of  Her  lljgestj'a  Superior  Gonta  of 
for  aoj  canae  other  tnan  those  lasUj  hereinbefore  apedfied*  fat  which  a  plaint  n^ 
been  entered  in  anj  ooozt  holden  under  this  act,  and  a  Tordict  ahall  be  fimnd  ftr  tf» 
for  a  aom  leea  than  twenty  ponnds,  if  the  said  action  is  foonded  on  oontnet^  or  Itm 
poanda  if  it  be  founded  on  tort,  the  said  plaintiff  ahall  hare  judgment  to  reooffr  i 
onlj,  and  no  costs;  and  if  a  Terdict  shall  not  be  fonnd  for  the  plainti£^  the  <i*ft*»ii—t  itk 
entitled  to  his  coeta  aa  between  attorney  and  client,  unless  in  either  caae  the  jikigt  whs 
try  the  cause  shall  certify  on  the  back  of  the  record  that  the  aetion  waa  fit  to  be  ~ 
aneh  Superior  Court** 
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iuperior  Court  under  a  writ  of  trial  directed  to  him  from    Chapman 

»erior  Court;  he  had  certified  that  the  cause  was  a  proper   opp^J^^joj, 

be  tried  in  the  Superior  Court,  and  a  rule  havins  been       — 

1  for  leave  to  enter  a  suggestion  on  the  roll  to  deprive  the    ^^''^^f^ 

*  of  costs  upon  the  ground  that  the  action  ought  to  have  ^ 

ought  in  the  County  Court, 

nock  showed  cause  against  the  rule,  and  contended,  that  as 

imissioner  here  was  treated  in  every  respect  as  a  judge ;  the 

fered  from  those  in  which  it  had  been  neld  that  an  under- 

lad  no  power  to  certify. 

contra. 

SRSON,  B.  said  he  was  clearly  of  opinion  that  the  commis- 

ad  no  power  to  give  such  a  certificate,  and  therefore  the 

st  be  dischaiged. 

Rule  discharged  with  coHs. 


BAIL  COURT. 

Easter  Term,  1849. 

(Before  Colekidge,  J.) 

Snook  v.  Dobman  and  another. 

Suggestion — Practice, 

'  nisi  to  enter  a  suggestion  to  deprive  a  plaintiff' of  costs,  because 

m  recovered  in  an  action  of  tort  was  less  than  51.  under  sect, 

''  the  County  Courts  Actj  must  state  upon  what  grounds  it  was 

ed. 

he  rule  nisi,  in  such  a  case,  stated  only  that  the  verdict  found  for 

tintiff  was  less  than  20/.  it  was  held  to  be  insufficienty  and  the  rule 

Ischarged  with  costs. 

iCtion  of  tort  had  been  brought  in  the  Queen's  Bench,  and 
B  jury  returned  a  verdict  for  the  plaintiff,  damages  40«. 
^swarthy  on  the  part  of  the  defendants,  had  obtained  a  rule 
a  suggestion  upon  the  roll  to  deprive  the  plaintiff  of  costs, 
recovered  being  less  than  5/.,  and  the  County  Courts  Act, 
9,  enacting,  that  if  any  action  shall  be  commenced  in  any 
Superior  Courts  for  any  cause  (other  than  those  specified) 
(h  a  plaint  might  have  been  entered  in  any  court  holden 

B  B  2 
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Snook      under  the  Act^  ^^  and  a  verdict  shall  be  found  for  the  plaintiff 

DoKsiAN     ^^™  ^^^  ^^^^  ^^^*  ^^  ^^^  ^^  action  is  founded  on  coni 
AKD  ANcmiER.  or  Icss  than  5L  if  it  be  founded  on  tarty  the  said  plwitiff 
•-T        have  judmnent  to  recover  such  sum  only  and  no  costs.**     The 
F^^qfriUe,   ^^y  ^  drawn  up  and  served,  called  upon  the  plaintiff  to 
cause  why  the  defendants  should  not  be  at  liberty  to  enter  a 
gestion  upon  the  roll,  ^^  to  deprive  the  plaintiff  of  his  costs  of 
action,  the  verdict  found  for  tne  said  plaintiff  beine  for  a  less 
than  20Ly  and  for  the  recovery  of  which  a  plaint  might  have 
entered  in   the  County  Court,  pursuant  to  the  statute  of 
9  &  10  Vict  c.  95." 

James  now  showed  cause,  and  objected  that  the  rule  itself 
defective,  as  not  showing  any  ground  for  a  suggestion,  it  beio 
ground  for  entering  a  suggestion  upon  an  action  of  tort  that 
verdict  was  for  a  sum  less  than  202L,  the  act  of  Parliai 
depriving  the  plaintiff  of  his  costs  in  such  a  case  as  the  pre 
only  where  the  verdict  is  less  than  5L,  about  which  the  mi 
silent. 

Wordsworthj  in  support  of  the  rule,  admitted  that  the  ml 
drawn  up  was  defective,  but  that  he  moved  for  and  obtained  i 
the  ground  of  the  verdict  being  under  5/1,  and  that  as  this  i 
have  been  an  error  in  the  rule  office,  he  trusted  the  court  w 
permit  it  to  be  amended. 

Coleridge,  J.  thought  that  it  was  likely  that  there  wa 
error  whatever  in  the  rule  office,  the  brief  probably  being  mc 
indorsed  in  general  terms,  and  that  it  was,  at  all  events,  the : 
lect  of  the  attorney  in  serving  such  a  defective  rule,  and  in 
having  it  set  right  before  acting  upon  it. 

Rule  discharged  with  cos 
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BAIL  COURT. 

Hilary  Term,  1849. 

(Before  Erle,  J.) 

Ellis  v.  Peachey. 

Recovery  of  tenements — Jurisdiction, 

iere  the  property  itself  is  situcUed  out  of  the  jurisdiction  of  the  County 
Uourty  proceedings  cannot  be  taken  therefor  the  recovery  of possessioti 
mder  sect,  122  of  the  County  Courts  Acty  although  both  plaintiff*  and 
lefemlani  are  residing  within  the  jurisdiction, 

tf  the  County  Court  of  Herefordshire  a  plaint  had  been 
heard  to  recover  possession  of  certain  lands  under  sect  122. 
le  land  itself  was  situate  out  of  the  jurisdiction^  but  both  plaintiff 
1  defendant  were  resident  within  it  At  the  hearing,  it  was 
jected  that  the  court  had  not  jurisdiction,  but  the  objection  was 
smled  and  judmnent  given  for  the  plaintiff.  A  warrant  of  pos- 
■km  had  been  issued,  and  this  rule  had  been  obtained  to  show 
DM  why  a  writ  of  prohibition  should  not  issue  to  the  judge  oi' 
e  County  Court  to  prohibit  him  from  proceeding  further  in 
ease. 

Nayhr  showed  cause. — The  point  at  issue  here  is,  whether  it  is 
xssary  to  jurisdiction  under  this  section,  that  the  property 
mid  be  within  the  district  of  the  court.  If  the  court  should  so 
d,  it  would  materially  limit  the  construction  of  the  act.  Section 
expressly  provides  that  "any  summons,  or  other  process^  may  be 
ved  out  of  the  district  of  the  court  from  which  the  same  shall 
re  issued."  The  term,  "other  process"  would  embrace  this 
iceeding  for  the  recovery  of  tenements.  By  the  60th  section,  a 
nmons  may  issue  into  any  district  in  which  the  defendant  dwells 
carries  on  his  business.  The  next  section  evidently  contemplates 
tt  the  defendant  might  not  always  be  resident  in  this  jurisdiction. 
le  123rd  section,  in  relation  to  this  process,  enacts  that  the  sum- 
»s  may  be  served  personally,  or  by  leaving  it  witli  some  person 
the  place  of  abode  of  the  party.  How  could  this  summons  be 
rred  at  the  place  of  abode  of  the  party  holding  over,  except 
ider  the  61st  section,  which  enacts  that  the  bailiff  of  any  other 
urt  may  serve  any  summons  or  other  process.  Clearly,  this 
iild  not  be  intended  to  apply  to  service  where  the  tenement  was 
uate.  [Erle,  J. — Do  you  intend  to  say  that  a  summons  may 
ue  in  the  district  where  the  tenement  is  situate,  or  in  that 
lerc  the  defendant  dwelb?]     The  object  of  the  section  is  to  give 
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jurisdiction  in  cases  where  the  defendant  is  within  the  district    In 

fVinsor  v.  Durtford  (1  Cox  &  Macrae,  132),  Patteson,  J.  sa^s  "the 

new  County  Courts  differ  from  the  ordinary  inferior  court  in  thii^ 

that  jurisdiction  attaches,  not  where  the  cause  of  action 

'  but  where  the  defendant  is  resident." 

Lushy  contr^ — The  question  is  rightly  stated.    The  6l8t  sectioi 
empowers  service  of  process  on  the  defendant  by  the  bailiff  of  | 
another  court,  but  that  means  only  serviceable  process,  such  asij 
summons,  &c.     But  this  is  not  a  question  of  service  or  of  prooe^i 
but  of  jurisdiction.     The  clause  in  the  act  relating  to  the  reoovefyl 
of  possession  of  tenements  is  copied  almost  verbatim  from  1  &t[ 
Vict.  c.  74,  which  gives  a  similar  jurisdiction  to  justices.     This 
merely  transfers  it  from  the  justices  to  the  County  Courts.    It  jj 
obvious,  from  the  123rd  section,  that  the  sununons  must  be 
where  the  premises  are  situate,  no  matter  where  defendant 
for  it  enacts,  that  ^Mf  the  place  of  abode  of  such  person  shall  noli 
known,  the  posting  of  the  summons  on  some  conspicuous  pait 
the  premises  so  held  over  shall  be  deemed  good  service.'* 

Cur.  adn,  oA 
Judgment. — February  24. 

WionxMAN,  J.,  for  Erle,  J. — Upon  a  motion  for  a 
hibition,  it    appeared   that    the    defendant    resided   within 
jurisdiction  of  the  Hertford  County  Court,  but  that  the 
of  which  possession  was  sought,  was  situated  out  of  the  iui 
and  that  a  jud^ent  had  been  given  for  a  warrant  to  the 
the  court  to  oeliver  possession.     As  the^  bailiff  has  no  pow«r 
execute  this  warrant  out  of  his  own  district,  I  am  of  opinion  ' 
the  rule  for  a  prohibition  must  be  made  absolute.     The  11 
section  authorizes  the  judge  to  issue  a  warrant  to  any  bailiff  of  < 
court  to  give  |)ossessiou.   A  warrant  under  this  section  would 
no  force  beyond  the  district  of  the  court.   With  respect  to 
against  the  goods  of  a  person,  there  is  a  power,  by  section  104^  < 
transmit  them  to  the  high  bailiff  of  other  courts;   but  no 
power  b  ^ven  with  respect  to  warrants  for  possession  of 
inents.     It  is  not  necessary  to  decide  that  the  issue  of  a 
ought  to  be  prohibited;   but  it  is  clear,  that  it  is  almost 
proceed  to  judgment  in  a  district  where  effective  execution  ofi 
judgment  cannot  be  had. 

RuUabuM 


OOUNTT  COUBTS  CAS£S«  248 


COURT  OF  COMMON  PLEAS. 

Trinity  Term^  1849. 

Beswigk  v.  Capper. 

Abandoning  excess — ^^  Balance  of  oceountT 

iff  doimedfrom  the  defendant  a  sum  of  227 L  Against  this  he 
credit  by  set-off  for  \\^  I6s.  9dy  and  a  payment  of  70L  Of 
inder  he  abandoned  20/.  Ss.  Zdy  so  as  to  reduce  his  demand  to 
I  thus  to  bring  it  within  the  jurisdiction  of  the  County  Courts 
I  therefor  that  sum : 

otionfor  a  prohibition^  that  the  case  came  within  theprinciple 
Ihams  T.  Newman  (1  Cox  &  Macrae,  241),  that  the  CowUy 
id  no  jurisdiction. 

jE  had  been  obtained  by  71  .Tbiief,  calling  on  the  plaintiff 
how  cause  why  a  writ  of  prohibition  should  not  issue  to 
y  Court  of  Staffordshire,  restraining  further  proceedings 

the  ground  that  the  County  Court  had  no  jurisdiction 
ter. 

now  showed  cause  against  the  rule. — This  was  an  action 
>unty  Court  to  recover  20L  on  **  balance  of  account." 
T  20L  The  amount  due  to  plaindff  on  the  full  account 
Against  this  he  gave  defendant  credit  for  a  set-off^ 
9d, ;  and  for  pavment  of  70/.,  making  186/.  I6s.  9d.y  thus 
le  to  plaintiff  the  sum  of  40l  Ss,  Sd. ;  he  abandoned  20L 
e  excess  over  20/L,  and  thus,  as  he  contended,  brought  his 
lin  the  jurisdiction  of  the  County  Court.     There  was  no 

to  the  amount  of  set-off,  which  was  entered  in  the  par- 
r  demand  thus :  *^  Amount  of  bill  delivered  for  beans, 
bay,  116/.  I6s.  9</.;"  the  question  was,  whether  plaintiff 
!  credit,  under  the  circumstances,  for  that  amount,  for  the 
F  suing  in  the  County  Court.  The  ground  on  which  the 
1  had  oeen  moved  was,  that  there  was  the  item  of  116/. 
endant  did  not  here  claim.  [^Cbesswell,  J. — The  real 
»r  the  motion  is,  that  the  plaintiff  claims  227/. ;  and  the 
3,  if  so,  has  the  County  Court  jurisdiction  ?  The  plaintiff 
im  willing  to  allow  against  my  claim  by  set-off,  payment, 
onment  of  excess,  so  much  that  my  demand  is  only  20/." 

plaintiff  is  compelling  the  defendant  to  take  a  set-off. 
•  right  to  do  that.] 

referred  to  Laing  v.  Chatliam  (\  Camp.  252),  and  to  the 
on  of  9  &  10  Vict.  c.  95,  givm^  the  plaintiff  power  to 
scess  over  20/.  and  thus  to  come  within  the  jurisoiction  of 
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Bbswick     the  County  Court     He  also  contended  that,  as  there  was 
*•         pute  between  the  plaintiff  and  defendant  as  to  the  amount  of 
^^      116L  (which,  in  a  former  action,  defendant  had  claimed  as 


Abamdonrnff    delivered^  this  was  like  a  case  of  *'  balanced  account,"  anc 
fore  withm  the  act:  {Woodhanu  v.  Newnumy  13  L.  T.  118. 

Wilde,  C.  J. — The  defendant  nowhere  admits  the  pi 
clum.    Bj  stating  his  own  daim  he  does  not  admit  the  pis 

T.  Jones  was  not  called  on  to  reply. 

Wilde,  C.  J. — It  appears  to  me  that  this  is  not  a  case  ii 
a  prohibition  can  be  refused.  The  question  is,  whether  the  ( 
Court  has  jurisdiction  to  entertain  questions  involving  an  un 
amount,  where  the  result  was  to  show  that  the  sum  due 
plaintiff  is  below  20il  It  could  never  have  been  the  intei 
the  L^islature  that  such  cases  as  these  should  be  tried 
County  Court,  for  what  applies  to  the  sum  in  this  case  w< 
applicable  also  where  the  account  extended  to  thousands  of  i 
It  was  an  entirely  different  case  where  the  parties  met  ana 
their  accounts,  and  quite  beside  the  evil  which  would  be  en 
the  court  should  hold  that  the  County  Court  had  jurisdicti( 
such  a  matter  as  the  present.  It  appears  to  me  that  this 
was  never  assented  toby  the  defendant.    There  is  no  differ 

Srinciple  between  this  case  and  that  of  Woodhams  v.  Newman 
ecideid  in  this  court.  The  claim,  therefore,  not  being  oi 
which  the  County  Court  had  jiurisdiction,  the  rule  must  be  al 
for  a  prohibition. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  We  decided  th 
day,  in  the  case  referred  to  by  my  lord  chief  justice,  that  th< 
diction  of  the  County  Court  does  not  extend  to  cases  v 
larger  sum  than  20/.  is  actually  in  dispute.  This  rule  must 
fore  be  made  absolute. 
Maule,  J.  was  not  in  court. 
Cbesswell,  J.  concurred. 

Ruk  abm. 
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COURT  OF  EXCHEQUER. 
TVini/y  Term,  1849. 
Spooneb  r.  Payne. 

'vent — Annuity — Construction  of  \  Sf2  Vict,  c,  110,  secL  56. 

iad  been  an  assistant  commissioner  ofbankruptSy  was  awarded  an 
ty  as  a  compensation  on  the  abolition  of  the  office.  He  subse- 
y  became  insolvent : 

\at  the  annuity  passed  over  to  the  assignees  under  1  &  2  Vict 
^  s.  56. 

>  was  a  special  case  out  of  Chancery  for  the  opinion  of  this 
lit.  It  appeared  that  the  defendant  had  for  some  time  been 
^  commissioner  of  bankrapts,  and  on  the  aboUtion  of 

commissionerships  he  was  awarded  an  annuity  of  1992L  as 
uisation,  which  annuity  was  to  cease  on  his  obtaining  an 
ment  under  government  of  equal  value. 
Mjuently  to  this  the  defendant  became  insolvent,  and  his 
»  claimed  the  annuity. 
cm,  for  the  defendant,  now  contended — first,  that  the  annuity 

pass  by  the  general  words  of  stat.  1  &  2  Vict.  c.  110. 
tnat  it  was  within  the  proviso  of  sect.  56  of  1  &  2  Vict.  c.  1 10. 
i  Davies  v.  The  Duhe  of  Marlborough  (1  Swanst.  74^;  Wells 
r  (8  M.  &  W.  149);  ^one  v.  LiddercUde  and  others  (2  Anst. 

ikursty  for  the  plaintiff,  contended  that  the  annuity  passed 
he  general  words  of  the  act,  and  it  is  not  excepted  oy  the 
in  sect.  56  of  1  &  2  Vict  c  110. 

.OCK,  C.B. — I  think  that  this  is  not  within  the  meaning  of 
viso  of  the  56th  sect,  of  1  &  2  Vict  c.  110.  The  proviso 
ers  to  the  Queen's  service  and  that  of  the  East  India  Com- 
This  annuity  is  nothing  more  than  a  compensation  given 
loss  of  certain  emoluments  to  which  the  defendant  was 
I  think  that  the  defendant  was  not  in  Her  Majesty's 
it  all. 
iRSON,  RoLFE,  and  Platt,  B.B.  concurred. 
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COURT  OP  EXCHEQUER 
TSrudty  Term,  1849. 
Tinkler  v.  Hildeb. 

Judge^s  order^^uritdieHkm — Inierphader, 

A  party  who  has  acted  upon  a  judg^e  order  canmot  qfUrweurdM  offk 

the  court  to  set  it  aside. 
Qwere^  whether  a  County  Court  judge  has  power ^  under  the  9  4^  10 1 

c.  95,  s,  118,  to  give  compenstUion  to  third  parties^  not  being  parti 

the  suit? 

HAWKINS  showed  cause  against  a  rule  obtained  in  this  c 
to  set  aside  an  order  of  Mr.  Baron  Parke,  made  at  Maidst 
on  the  15th  of  March  last.  The  question  there  came  befofe 
learned  judge  upon  an  interpleader  motion,  arising  upon  the  11 
section  of  the  County  Courts  Act  (9  &  10  Vict,  c  95.)  (a)  ' 
present  defendant  was  the  high  buliff  of  the  County  Court  of  K 
and  an  execution  havine  issued  from  that  court,  as  in  the  nato 
2kfi.fa^  to  take  the  gooas  of  a  defendant,  in  a  cause  of  Cha^ 
Ciarhy  a  warrant,  on  the  1st  of  December,  was  put  into  the  k 
of  Henderson,  the  officer,  to  execute  at  Gravesend;  he  accorcBi 
went  to  the  house  where  the  defendant  in  that  action  (CI 
resided,  which  was  the  house  of  the  plaintiff,  and  seized  cei 
goods  under  the  warrant,  believing  them  to  be  the  goods  of  d 
Some  other  person  then  set  up  a  claim  to  those  goods,  and 
parties  went  before  the  County  Court  iudge,  who  decided  agi 
the  claimant  The  present  plaintiff  then  made  a  similar  cl 
when  that,  after  due  inquiry,  was  likewise  dismissed. 
County  Court  judge  said  the  plaintiff  had  no  claim  to  the  gc 
If  that  were  so,  the  officer  had  a  right  to  enter,  and  he  woul 

(a)  The  section  is  as  follows. — Section  118.  "  And  be  it  enacted,  that  if  anj  cbim  A 
miule  to  or  in  respect  of  anj  goods  or  chattels  taken  in  execution  nnder  the  process  of  anj 
holden  nnder  this  act,  or  in  respect  of  the  proceeds  or  value  thereof,  bj  anj  landlord  fill 
or  by  any  person  not  b^ng  the  party  against  whom  such  process  has  iasued,  it  ahaU  bsi 
for  tlie  derk  of  the  court,  upon  application  of  the  officer  charged  with  the  execotioB  • 
process,  as  well  before  as  after  any  action  brought  against  such  officer,  to  issoe  a  na 
calling  before  the  said  court  as  well  the  party  issuing  such  process  as  the  party  makiai 
claim,  and  thereupon  any  action  which  shall  have  been  brought  in  any  of  Her  Majesty's  Si 
Courts  of  Record,  or  in  any  local  or  inferior  court,  in  respect  of  such  claim,  ahaU  be  stityv 
the  court  in  which  such  action  shall  have  been  brought,  or  any  judge  thereof,  oo  proof  of  tiN 
of  such  summons,  and  that  the  goods  and  chattels  were  so  taken  iu  execution,  may  orii 
{larty  bringing  such  action  to  pay  the  costs  of  all  proceedings  had  upon  such  actioo  after  t|i> 
of  such  summons  out  of  the  County  Court;  and  the  judge  of  the  County  Court  shaD a^ 
upon  such  claim,  and  make  such  order  between  the  parties  in  respect  thereof,  and  of  the  oo^< 
pruceedings,  as  to  him  shall  seem  fit,  and  such  order  shall  be  enforced  in  like  maoiHr  ai«7^ 
made  m  aay  suit  brought  in  such  court/' 
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stifled.    FPlatt^  B. — Suppose  the  doors  are  torn  from  top  to     Totkucr 
iltom,  and  the  house  knocked  to  pieces  ?  Damage^  observe,  is  not     dq^^^ 

entioned  in  the  118th  section  at  all.    Parke,  B. — ^May  not  the        

imiant  befiire  the  judge  claim  double  compensation,  and  h^J^'tcn 

litled  to  receiye  it  in  such  a  case, — that  is,  in  respect  of  the  '^SlSbaSw^ 

fnry  done  to  the  house,  and  also  for  die  taking  of  the  goods?] 

be  phuntiff  stood  by  when  the  soods  were  taken,  and  went  before 

e  judge  on  the  part  of  the  ouer  claimant.     The  present  action 

18  then  brought,  and  an  application  having  been  made  to  Mr. 

iron  Parke,  he,  after  hearing  all  the  parties  and  the  circumstances 

the  case,  made  the  order  in  question,  which  is  now  sought  to  be 

;  asde.     That  order  was,  that  all  proceedings  be  stayed  on  pay- 

nt  of  costs.     That  order  was  drawn  up  and  served,  and  an  ap- 

btment  to  tax  jprocured  and  attended  by  the  plaintiif.     The 

Its  were  accordingly  taxed  by  the  Master,  and  the  amount, 

tween  3(ML  and  40/.,  paid  to  and  received  by  the  plaintiff,  before 

I  motion  for  the  rule  rdti  in  this  case  was  made.     The  plaintiff 

1,  therefore,  acquiesced  in  the  terms  imposed  by  the  oraer  and 

opted   them;    and  having  taxed  the  costs  imder  that  order, 

)eived  and  put  the  amount  in  his  pocket,  he  comes  afterwards  to 

I  court  to  set  aside  the  very  order  under  which  he  has  so  acted. 

ii  perfectly  clear  the  plaintiff  cannot  do  so :  {King  v.  Sinmiands, 

[X  B.  292 ;  Kinnaird  v.  Harris,  2  B.  &  C.  801 ;  Pearce  v.  ChapUn, 

L.  J.  49.)     [He  was  then  stopped.] 

BtameHy  in  support  of  the  rule,  was  called  upon  by  the  court — 
^  receiving  these  costs  does  not  prevent  the  plaintiff  coming 
talto  set  aside  the  order,  because  he  would  have  been  entitled  to 
Ipi  costs  in  any  event,  supposing  the  order  in  question  had  not 
pb  Blade  at  all ;  the  taking  of  them,  therefore,  upon  the  order, 
IJhft  not,  it  is  submitted,  to  prejudice  him.  [Pabke,  B. — You 
9"  have  been  entitled  to  that  sum,  and  more  at  a  future  time,  but 
i  then ;  you  could  only  receive  that  sum,  in  that  way,  and  at 
It  time,  but  under  the  order.]  If  the  court  entertain  so  strong 
;  Ofonion  against  the  plaintiff's  motion  upon  this  preliminary 
jecdon,  it  would  be  useless  to  go  into  the  facts  of  the  case 
Mrally,  or  argue  the  points  ftirther,  although  what  has  been  said 
I  the  other  side  is  not  altogether  correct. 

Pollock,  C.B. — 1  am  of  opinion  that  this  rule  should  be  dis- 
vged,  and  upon  the  ground  that  the  party  has  adopted  the  order 

k  by  my  brother  Parke,  which  is  now  sought  to  be  set  aside. 

e  costs  were  taxed  upon  that  order  by  the  interference  of  the 
_  iiitiff,  and  the  amount  to  which  he  then  became  entitled  was 
Ikea  under  it.  The  County  Courts  Act  was  intended  to  be  a  very 
nefidal  act,  passed  to  prevent  any  unnecessary  expense  and 
mtion;  attlie  same  time  to  obtain  cheap  and  substantial  justice. 
Vnere  the  statute  is  remedial,  as  here,  it  is  our  duty,  as  far  as  we 
J"^  to  advance  the  remedy  and  suppress  the  grievance.  A  point 
■M\)een  incidentally  raised  to  some  extent  upon  the  1 18th  section 
•^^  County  Courts  Act  It  is  not  necessary  now,  however,  to 
*^  it;  but   at   present  I  own  I  entertain  a  strong  opinion 
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TccKLBB     upon  the  subject,  in  accordance  with  the  suggestion  thiov 

•'•  during  the  ar^ment  by  my  brother  Piatt,  that  where  the  o^ 

°^^^      a  house  is  a  different  person  (here  he  was  not)  from  him  who  of 

Jmdgf  9  orders  goods  therein  liable  to  be  taken  in  execution,  if  any  injury  b 

•^''^*"'*^^^-"  to  that  house,  the  party  would  have  a  special  remedy  f 

"'^        '  damage.     That  opinion  is  certainly  one  which  may,  never! 

be  altered  by  any  subsequent  argument  upon  the  point,  and 

not  now  decide  upon  the  point,  because  the  present  rule  n 

discharged,  as  the  party  seeking  to  resdnd  it  had  before 

something  under  it. 

Parke,  B. — I  am  of  the  same  opinion,  that  this  rule  sh< 
discharged,  as  I  have  heard  nothing  that  induces  me  to  doi 
original  order  being  correct  I  thought  when  the  matt 
came  before  me  it  was  a  very  unjust  action  to  be  proceedec 
it  would  be  very  hard  if  such  actions  as  these  could 
stopped,  and  it  is  competent  for  a  judge  of  one  of  the  S 
Courts  to  stay  such  an  action. 

RoLFE,  B. — If  other  orders  made  under  the  Inter 
Acts  were  adopted  and  acted  upon  as  the  present  o 
been,  they  may  be  all  used  and  afterwards  treated  as 
This  is  the  usual  and  common  order,  that  on  payment  of  c^ 
proceedings  be  stayed.  The  order  has  been  acqmesccd  in,  tl 
taxed  and  paid,  and  now  the  plaintiff  comes  to  the  court  to  s 
that  order.     Such  a  thing  was  never  heard  of. 

Platt,  B. — The  rule  must  be  discharged.  Even  in  an  a 
trespass,  where  the  judge  had  no  power  to  stay  the  proceec 
both  parties  came  before  him,  stated  their  case,  agreed  to  abid 
decision,  and  the  order  is  made,  which  they  act  upon,  they  o 
be  bound  by  it.  Here  they  went  before  the  Master  to  tax  tl 
and  having  ascertained  the  amount  to  be  paid  under  the 
received  it.  I  must,  however,  differ  (not  without  very  grea 
of  the  correctness  of  my  own  opinion,  from  the  weight  and  1 
of  the  authority  against  me\  upon  the  point  whicn  has  be 
gested  upon  section  1 18  of  tnc  County  Courts  Act,  and  I  th 
jmrty  would  clearly  have  his  remedy  by  action  for  such  an 
as  has  been  mentioned.  It  is  true,  that  here  the  owner  of  tli 
and  the  owner  of  the  house  is  the  same  person ;  but  supf 
house  and  the  goods  belonged  to  several  parties,  and  the  of 
onler  to  take  the  goods,  broke  the  doors,  tore  do\frn  the  pi 
and  committed  an  aggravated  trespass,  is  there  any  power  g 
this  statute  to  the  County  Court  Judge  to  award  compensi 
damages?  The  Judge  may  adjudicate  between  the  parties, 
the  parties  before  him  in  the  suit,  but  not  between  third  | 
The  words  of  the  1 18th  section  appear  to  me  to  be  ( 
"  that  if  any  claim  shall  be  made  to,  or  in  respect  of,  any  gi 
chattels  taken  in  execution  under  the  process  of  any  court 
under  this  act,  or  in  respect  of  the  proceeds  or  value  ther 
any  landlord  for  rent,  or  by  any  person  not  being  the  party 
whom  such  process  has  issued,  it  shall  be  lawful  for  the  clert 
court,  upon  application  of  the  officer  charged  with  the  ex( 
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process,  as  well  before  as  after  any  action  brought  against     Tdtklfr 
icer,  to  issue  a  summons  calling  before  the  court  as  well     hhtolkr. 
Y  issuing  such  process  as  the  party  making  such  claim,  and        I — 
>n  any  action  which  shall  have  been  brought  in  any  of  Her  J^»dgf$  order-^ 
's  Superior  Courts  of  Record,  or  in  any  local  or  inferior  "j^^J^SgrT 
1  respect  of  such  claim,  shall  be  stayed ;   and  the  court  in 
ich  action  shall  have  been  brought,  or  any  judge  thereof, 
>(  of  the   issue  of  such  summons,  and  that  the  goods 
ttels  were  so  taken  in  execution,  may  order  the  party 
;  such  action  to  pay  the  costs  of  all  proceedings  had  upon 
don  after  the  issue  of  such  summons  out  of  the  County 
and  the  judge  of  the  County  Court  shall  adjudicate  upon 
ims,  and  make  such  order  between  the  parties  in  respect 
and  of  the  costs  of  the  proceedings,  as  to  him  shall  seem 
such  order  shall  be  enforced  in  bke  manner  as  any  order 
any  suit  brought  in  such  court."   It  seems  to  me  the  judge 
x>wer  to  direct  compensation  but  between  parties  to  the 
id  surely  if  an  otherwise  disinterested  person's  house  be 
to  pieces,  he  is  not  to  be  without  remedy. 

Jtuk  discharqed  with  costs. 


COURT  OF  EXCHEQUER. 

Trinity  Term,  1849. 

OUGILL  V.  StINSON. 

Hy  of  London  Small  Debts  Act — Suggestion — Affidavit, 

cient  that  the  affidavit  on  which  a  rule  is  moved  to  enter  a  sug- 

on  the  record  to  deprive  the  plaintiff  of  costs  states  that  part 

cause  of  action  arose  in  one  part  of  the  city  and  another  part  in 

r,  without  stating  expressly  that  the  whole  debt  arose  within 

/• 

LE  having  been  obtained  in  this  case  to  show  cause  why 
suggestion  should  not  be  entered  upon  the  roll  to  deprive 
itm  of  costs  under  the  London  Small  Debts  Act  (10  &  11 
kxL), 

iher  showed  cause. — The  affidavit  is  made  by  the  defen- 
Qself,  who  states  that  the  cause  of  action  arose  partly  in 


Oboill 

V, 

Snxsox. 


AJUaviL 
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London-wall  and  partly  in  Fleet-street;  bat  it  is  sabouttedhi 
ought  to  have  shown  that  the  whole  of  the  work  was  done 
the  city.     This  act  differs  from  the  general  Conntjr  Courts 
which  says  that  it  shall  be  sufficient  if  any  matenal  put 
within  the  jurisdiction.    (He  referred  to  1  Saund.  74,  a!) 

Aldebson,  B. — The  affidavit  states  that  part  aroee  in  one 
of  the  city,  and  another  part  in  some  ether  part  of  the  <aty. 
is  enough  prhnd  facie  to  enter  a  suggestion.     If  the  whole  £d 
arise  within  the  proper  jurisdiction,  you  can  set  up  that  in 
to  the  suggestion. 

The  rest  of  the  Coubt  concurred. 

G.  Pollock^  contr&y  was  not  heard. 

RuleakmAOe. 


BAIL  COURT. 


Easter  Term,  1849. 
(Before  Colebidge,  J.) 

TeNNISON  V.   MOBTIMEB. 

Suggestion — Affidavit. 

In  an  affidavit  to  enter  a  suggestion  it  is  suffiicieni  to  state  thai  ike 
of  action  arose  within  the  jurisdiction  of  the  Courtj  tnthout 
stating  where  or  in  what  manner  the  cause  of  action  arose. 

THIS  was  an  action  tried  before  the  under-sheriff^  when 
verdict  was  returned  for  the  plaintiff  for  6i  and  up? 
Subsequently  a  rule  nisi  was  obtained  to  enter  a  suggestion 
the  roll  to  deprive  the  plaintiff  of  costs,  under  the  9  &  10  VicL  c 
The  affidavit  upon  which  the  motion  was  made  stated  that 
defendant  resided  at  4,  Albany -court-yard,  Piccadilly,  and  wi 
the  jurisdiction  of  the  Westminster  County  Court;   and  also 
the  plaintiff  dwelt  within  the  said  jurisdiction,  and  within  ' 
mile  of  the  defendant;  ''and  that  the  whole  cause  of  action  f 
within  the  jurisdiction  of  the  said  County  Court,"  &c. 

Hawkins  showed  cause,  and  contended  that  the  affidavit  was  i 
sufficient  in  not  setting  out  in  what  way,  or  where,  within  thi 
jurisdiction,  the  cause  of  action  arose,  citing  Peterson  v.  Damt^ 
1  Cox  &  Macrae,  148. 


OOUNTr  COUBTS  CASE8* 


251 


d,  in  support  of  the  role,  contended  that  the  a£Sdayit  con- 
iry  neoessaiy  allegation. 

Cur.  adv.  vult 

Judgment. — May  24. 

ID6E,  J. — In  this  case  a  rule  for  entering  a  sue- 
onder  the  County  Courts  Act  had  been  obtain^, 
18  resisted,  on  the  ground  of  the  insufficient  of  the 
.  as  to  the  description  of  residence.  The  defendant 
I  residence  to  be  4,  Albany-court-yard,  Piccadilly,  and 
e  jurisdiction  of  the  County  Court,  and  that  the  cause  of 
lee  wholly  within  that  jurisdiction,  and  the  plaint  might 
I  entered  in  that  court;  that  the  plaintiff  did  not  dwell 
Q  twenty  miles  from  i^  and  within  the  jurisdiction,  and 
e  from  the  defendant's  residence.  It  was  contended  that 
lefectiye,  for  not  showing  that  the  plaintiff  was  within  the 
ID  of  the  court  in  which  the  cause  of  action  arose;  and 
.  Davis  ( I  Cox  &  Macrae,  148)  was  relied  upon.  That  case 
i>e  distinguishable  on  this  ^und;  there  tne  party  stated 
of  business  to  be  133,  Fenchurch-street,  and  his  dwelling- 
;he  city  of  London,  and  it  was  said  that  he  did  not  giye 
information  as  to  where  his  dwelling  was;  and  the 
is  laid  down  by  the  Lord  Chief  Justice  very  well, 
party  was  bound  to  giye  sufficient  and  reasonable  in- 
to the  other  party  where  his  place  of  residence  was.  I 
ould  be  carrying  that  case  much  further  to  extend  it  to 
ion  respecting  the  cause  of  action.  To  say  that  it  arose 
ithin  the  jurisdiction  of  the  court  is  to  pursue  the 
form:  whereyer  it  is  necessary  to  state  such  a  cir- 
3,  it  seems  to  ^ye  all  the  information  that  is  necessary, 
imely  difficult  to  state  at  what  precise  number  of  house, 
it  precise  street,  the  whole  cause  of  action  arose.  It 
to  say,  after  haying  siyen  the  residence  of  both  parties 
cient  intelligibility,  that  the  cause  of  action  arose  within 
liction  of  the  court     The  rule,  therefore,  will  be  made 
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miary  Term,  1849. 

Wood  and  others  v.  Cluttebbuck. 

Suggestion — AffidaviL 

It  is  not  sufficient  for  an  affidavit  for  a  suggestion  mer^  to  state 
cause  of  action  arose  within  the  jurisdiction  of  the  courts  but 
facie  case  for  a  suggestion  must  be  made  out 

Therefore^  where  the  affidavit  stated  that  the  orders  for  ike  go 
were  written  at  K,  which  is  within  the  jurisdiction  o/*  dke 
Court  of  B.;  and  a  counter  affidavit  stated^  that  though  written 
the  orders  were  delivered  out  of  the  jurisdiction  ; 

Held^  to  be  insufficient^  as  no  cause  of  action  arose  until  the  ord 
delivered 

THIS  was  a  motion  for  leave  to  enter  a  soggestio: 
the  roll  to  deprive  the  plaintiff  of  costs.  Tne  acti 
for  goods  sold  and  delivered,  and  at  the  trial  the  plaintiffs  o 
a  verdict  for  less  than  20L  The  affidavit,  after  negativing 
exceptions  in  section  128  of  the  9  &  10  Vict,  c  95,  and  stati 
a  material  part  of  the  said  cause  of  action  arose  within  the  j 
tion  of  the  County  Court  of  Brompton,  stated,  ^'that  the  on 
the  goods  were  written  by  this  deponent  at  the  Kensington  ( 
pits,  which  18  in  the  district  of  the  County  Court  of  Broi 
On  showing  cause  an  affidavit  was  produced,  negativing  the 
any  part  of  the  cause  of  action  having  arisen  within  the  jurii 
of  the  said  County  Court. 

Corrie  showed  cause,  and  contended  that  the  affidavit  upoi 
the  rule  was  obtained  was  insufficient,  inasmuch  as  it  mereh 
that  the  orders  were  writteny  not  that  they  were  given  witl 
jurisdiction,  and  therefore  showed  no  cause  of  action  witl 
jurisdiction;  he  relied  also  upon  his  own  affidavit  as  negativ 
fact  of  exclusive  jurisdiction  in  the  County  Court:  (^Woody, 
1  Cox  &  Macrae,  208.) 

Huddlestoncy  contra,  contended  that  as  the  affidavit  stated 
material  part  of  the  cause  of  action  arose  within  the  jurisdic 
the  County  Court,  it  was  sufficient,  and  this  court  would  i 
the  fact  upon  affidavit,  but  would  leave  the  plaintiff  to  travc 
fact  upon  the  suggestion:  (  Tennison  v.  Mortimer y  1  Cox  &  1 
250;  Butler  v.  Coneyy  1  Cox  &  Macrae,  141. 

WiGHTMAN,  J. — In  practice  it  has  always  been  necessai 
such  an  application  as  this  should  be  founded  upon  an  a 
showing  sufficient  grounds  for  believing  that  the  cause  of  act 
some  material  part  of  it,  arose  within  the  jurisdiction  of  the  ( 
Court.    If  a  difference  exists  between  the  affidavits  on  each 
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lis  respect,  the  coart  will  not  try  the  feet,  but  leave  the  party  to       Wood 
averse  the  sugsestion.     But  in  all  cases  it  is  necessary  that  a  ^^y.^,^  ^.^ 

"liiiayariif  case  should  be  made  out  for  the  suggestion,  and,  in  the    ^   

resent  case,  it  is  said  that  such  a  prim&  facie  case  is  made  out.  In  Suggetium 
be  first  case,  it  is  said  that  the  single  allegation  that  the  cause  of  ^^^^^^ 
Blion  arose  within  the  jurisdiction  is  sufficient.  But  it  seems  to  me 
bu  such  an  allegation  is  not  enoush,  for,  if  it  were  so,  a  simple 
hitement  to  that  effect  would  be  all  that  would  be  required,  and 
pon  that  principle  a  party  might  come  and  obtain  a  rule  absolute  in 
le  first  instance.  Here,  however,  there  are  additional  facts 
mtedj  and  it  is  said  that  the  orders  for  the  goods  were  written  at 
le  Kensington  Gravel-pits,  which  is  in  the  district  of  the  County 
JMit  of  Brompton,  and  that  allegation  is  not  denied:  but  it  is  said 
I  answer,  that  although  the  orders  were  written  within  the  juris- 
^n^  the  goods  were,  in  fact,  delivered  out  of  the  jurisdiction. 
'y  as  no  cause  of  action  arose  until  the  goods  were  delivered, 
M  it  is  sworn  that  they  were  delivered  out  of  the  jurisdiction, 
ink  the  rule  must  be  discharged.  Rule  discharged. 


COURT  OP  EXCHEQUER. 
r  Tnnity  Term,  1849. 

Fowler  v.  Goldney. 

Certiorari, 

\  certiorari  will  be  granted,  on  the  ground  that  a  jury  had  been  applied 
^^,  and  that  a  fair  trial  could  not  be  had  in  the  County  Court  by 
Hi  jury  from  the  locality. 

mm  the  90th  section  of  the  County  Courts  Act  repeal  the  previous  acts, 
flS  Geo.  3,  r.  70,  and!  ^  8  Geo.  4,  c.  71,  as  to  giving  recognizances, 
ret 

'ODGES  moved  in  this  case  for  a  rule  to  show  c^use  why  the 
writ  of  certiorari  obtained  herein  should  not  be  quashed.  An 
I  of  tort  had  been  brought  in  the  County  Court  of  Wiltshire 

t  distress  made  on  some  goods  at  Melksham.     A  jurv  had  been 

"ed  for,  and  notice  thereof  given  on  the  30th  of  April.     In  the 

ivits  used  on  application  for  the  writ,  it  was  alleged  that  the 

^t  could  not  have  a  fair  trial  by  a  Melksham  jury ;  the 

ivits  now  produced  in  answer  wholly  contradict  the  statements 

1^*^  on  the  other  side,  and  the  material  facts  there  alleged.     The 

*  was  obtained  upon  an  ex  parte  statement  to  a  learned  judge 

c  c 
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at  chambers,  under  the  County  Courts  Act  (9  &  10  Vict 
8.  90),  which  enacts  that  ^*  no  plaint  entered  in  any  court  1 
under  this  act  shall  be  removed  or  removable  from  the  said 
into  any  of  Her  Majesty's  Superior  Courts  of  Record,  by  an; 
or  process,  unless  the  debt  or  damage  claimed  shall  exceed  5i 
then  only  by  leave  of  a  jud^  of  one  of  the  Superior  Con 
cases  wmch  shall  appear  to  the  judge  fit  to  be  tned  in  one 
Superior  Courts,  and  upon  such  terms  as  to  payment  of 
di ving  security  for  debt  or  costs,  or  such  other  terms,  as  he 
uiink  fit."  [ Aldebson,  B. — Would  you  consent  to  try  it  I 
jnd^e  of  the  County  Court?  That  is  the  best  way  of  testii 
I  should  Hank  there  would  be  no  objection  to  that  course, 
however,  submitted,  that  as  the  defendant  is  removing  the  ca 
should  enter  into  recognizances,  pursuant  to  the  terms  of  19  C 
c  70,  and  7  &  8  Geo.  4,  c  71.  The  90th  section  of  the  C 
Courts  Act  does  not  repeal  those  previous  acts  as  to  the  givii 
rec(^nizance,  but  merely  imposes  such  other  terms  as  a  iudgi 
think  fit.  [ Alderson,  B. — ^But  if  it  is  wholly  in  the  discret 
the  judge,  is  it  not,  in  effect,  a  getting  rid  of  the  recognizui 
It  is  submitted  that  these  acts  may  all  well  stand  togethei 
that  being  so,  the  former  would  not  be  repealed  by  express  < 
ment  in  the  latter,  which  is  not  the  case  here ;  there  is  also  ai 
point,  which  is,  that  the  affidavit  on  which  the  writ  was  obt 
was  entitled  in  this  court  and  in  the  cause;  there  was  thi 
cause  in  this  court,  and  the  affidavit  should  have  been  entit 
the  court  only:  (see  Collier  v.  Love,  II  L.  T.  107.) 

Rule  nm,  in  the  altematwe^  unless  par 
consent  to  try  by  the  judge,  {a) 


(a)  This  case  was  not  mentioned  again. 
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NISI  PRIUS. 

Sittings  in  Middlesex  after  Trinity  Term^  1849. 
(Before  Mr.  Justice  Erle,) 

POLLETT  V.  RyLEY. 

Ubel  by  an  f^fficer  of  the  Court 

ikm  ftnll  Ue  againsi  a  clerk  of  a  County  Court  for  publishing  a 
ir,  stating  that  a  defendant  in  ike  Court  had  not  been  committed  for 
hmple  debty  but  for  recovery  of  sums  of  money  he  hcui  embezzled 
master.  But  the  damages  were  nominaly  and  the  judge 
to  certify. 

DCS  was  an  action  to  recover  compensation  in  damages  for 

njury  alleged  to  have  been  sustained  by  means  of  the  pub- 

m  of  a  libel  by  the  defendant^  the  clerk  to  the  Whitechapel 

ty  Court. 

e  defendant  pleaded  not  guilty ,  and  a  justification. 

MaUey  (with  whom  was  Clarhe)^  appeared  for  the  plaintiff; 

.  H.  Watson  and  Manisty^  for  the  defendant, 
ajmeared  that  the  plaintiff,  who  was  represented  as  being  an 
m  very  poor  man,  had,  in  the   course  of  last  year,    been 
in  the  Whitechapel  Court  by  a  person  of  the  name  of  Rid- 
on,  for  the  sum  of  1/.  19*.,  when  Mr.  Serjeant  Manning,  the 

of  that  court,  adjudged  that  the  present  plaintiff  should  pay 
a  month,  and  19&  with  the  costs,  at  the  expiration  of  another 
1.  The  defendant  was  not  able  to  meet  the  first  instalment, 
bereupon  an  order  was  made  by  the  learned  judge,  under  the 
ty  Courts  Act,  for  his  committal  to  the  House  of  Correction, 
path-fields,  for  five  days*  Upon  his  entrance  into  the  prison, 
uring  his  residence  there,  he  was  subjected  to  the  ordinary 
I  treatment,  greatly  to  his  annoyance,  and  on  his  release  he 
J  a  description  of  his  case,  and  of  what  he  suffered,  and  put 
an  appeal  to  the  public  The  result  of  this  appeal  was,  that 
riptions  to  some  amount  were  given.  The  attorney  for  the 
dff  then  addressed  a  letter  to  the  County  Courts  Chuo- 
S^  eoniplainiug  of  the  practice  of  the  County  Courts,  and 
d  the  case  of  the  present  plaintiff  as  an  illustration.  This  letter 
ted  the  attention  of  the  defendant,  who  is  the  clerk  to  the 
echapel  Court,  and  he  thereupon  wrote  a  letter  to  the  same 
J  in  reply  to  the  statement  which  the  attorney  had  put  forth, 
ffered  arguments  in  support  of  the  opposite  side  of  the  ques- 

The    defendant's   letter    also   went  on  to    state  that  the 

c  c  2 
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punishment  the  present  plaintiff  had  undergone  was  not  th( 

the  court,  but,  in  fact,  the  effect  of  the  act  of  Parliament^ 

rendered  such  a  course  of  proceeding  imperative;  and  furthc 

Libel  bif  on     that,  in  truth,  the  plaintiff  had  not  been  committed  for  a 

officer  ^M«    debt,  bccausc  he  had  been  sued  by  his  employer  for  the  re 

^  of  sums  of  money  which  he  had  received  for  him,  but  which 

embezzled ;  and  that,  in  his  opinion,  the  contributions  whi 

been  made  for  him  would  not  have  been  so  made  had  the 

been  aware  of  the  real  nature  of  the  plaintiff's  case.     This  ^ 

substance  of  the  libel  complained  of,  and  an  action  was  now  b 

for  compensation.    The  case  for  the  plsSntiff  having  been  con 

Waison  addressed  the  jury  on  the  part  of  the  defendai 

contended  that  this  was  clearly  what  was  termed  an  att 

action,  and  remarked  that,  like  many  other  members  of  tli 

profession,  that  individual  had  doubtless  been  deprived  of  n 

the  golden  pickings  which  he  bad  enjoyed  prior  to  the  establu 

of  the  County  Courts ;  and  therefore  it  was  that  he  had  i 

instance  given  vent  to  his  venom  against  them.    He  suh 

too,  that  the  letter  written  by  the  defendant  was  a  comm 

only  on  the  statements  contained  in  the  letter  of  the  attomc 

Erle,  J.  summed  up. 

The  jury,  after  some  consultation,  gave  a  verdict  for  the 
tiff — Damages,  20^.     The  judge  refused  to  certify. 
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COURT  OP  QUEEN'S  BENCH. 
Trinity  Term,  1849. 

WaLLEY  t7.   M*CONNELL. 

r — County  Court — Service  by  mistake  on  a  wrong  party. 

It  of  trespass  for  false  imprisonmenty  the  defendant  pleaded 
tion  under  process  out  of  a  County  Court  in  a  suit  there  by 
^ant  against  the  plaintiff.  It  was  proved  that  the  defendant^ 
debt  due  from  one  W.  /.,  sent  a  bill  by  a  messenger ^  whoy  by 
elivered  it  to  the  plaintiff,  A  plaint  was  afterwards  entered 
tnty  Court  against  W,  7.,  by  name^  and  a  summons  issued 
^,  I.  by  name ;  but  that  summons  was  also  served  upon  the 
Upon  proof  of  service^  judgment  was  obtained  ex  parte 
V.  L  by  name,  and  afterwards  another  judgment  summons 
f  against  W.  /.,  by  name,  and  on  non-appearance  an  order 
for  committal  of  W,  /.,  by  name.  All  the  proceedings  were 
m  the  plaintiff  (who  throughout  informed  those  who  served 
e  was  not  W,  /.)  by  direction  of  defendant, 
'£  plea  was  not  proved,  inasmuch  as  the  process  had  been 
the  defendant  against  W,  /.,  and  the  allegation  that  the 
issued  the  summons  against  the  plaintiff  was  material,  and 
iry  to  the  fact, 

ut  as  the  process  had  been  executed  against  the  plairUiff  by 
f  the  defendant,  he  was  responsible  in  trespass, 

LSS. — For  false  imprisonment. 

{inter  aliay — Ist.  Not  guilty.  2nd.  Leave  and  license,  piea. 
lial  plea  of  justification,  that  before  the  trespass,  and 
itute  9  &  10  Vict.  c.  95,  a  County  Court  was  duly  con- 
>e  holden  at  Liverpool,  and  was  there  held,  and  that  the 
aused  to  be  entered  a  plaint,  in  writing,  in  the  said 
irt,  against  the  now  plaintiff,  &c.,  and  sued  out  a  sum- 
t  the  now  plaintiff,  who  was  then  resident  within  the 

&c.,  and,  in  and  by  the  summons,  the  now  plaintiff 
ued  to  appear  in  the  said  Coimty  Court,  on,  &c.,  to 
low  defendant  in  an  action  for  goods  sold  and  delivered 
defendant  to  him,  &c.,  and  to  take  notice  that,  in  case 
ive  been  previously  served  with  the  said  summons,  an 
night  be  made,  immediately  after  judgment  should  have 
id  against  him,  to  commit  him  to  prison,  in  which  case 

the  said  court  would  proceed  to  hear  and  determine 
tion,  and  make  such  order  thereupon  as  he  should 
ether  he,  the  now  plaintiff,  should  be  then  present  or 
3  defendant  further  said,  that  the  said  summons  issued 
id  demand  over  which  the  County  Court  had  jurisdic- 
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tlon :  and  the  defendant  further  said,  that  the  said  sum 
duly  served  personally  u{)on  the  now  pkintiff^  &c.,  as  a 
before  the  cause  was  to  be  tried  as  were  directed  by  the  i 
and  that  the  summons  had  the  substance  of  the  action  oi 
of  it,  &C.,  and  that  the  title  to  corporeal  hereditaments  ^ 
issue,  &C. :  and  the  defendant  further  said,  that  on  the  da] 
now  plaintiff  did  not  appear  in  obedience  to  the  said  sumn 
but  that  the  now  defendant  did  appear,  and  the  jud^  pro 
the  hearing  and  trial  of  the  said  cause,  and  it  was  ad]u<|ge 
now  defenaant  should  recover,  &c.,  and  it  was  ordered  by 
that  the  debt  and  costs  should  be  paid  by  instalments;  anc 
defendant  afterwards  sued  out  a  minute  and  memora 
writing,  of  the  same  judgment  and  order:  and  the  drfenda 
said,  that  the  said  minute  of  the  said  judgment  and  i 
then  served  on  the  now  plaintiff  personally,  and  afterwardi 
any  of  the  last-mentioned  instalments,  or  any  part  there< 
been  paid  or  satisfied,  the  now  defendant  obtiuned  a 
from  the  said  County  Court,  whereby  the  now  plaintiff 
moned  to  appear  on,  &c,  to  be  examined  by  the  ji 
touching  his,  the  now  plaintiff's,  estate  and  effects,  and  tl 
and  circumstances  under  which  he  contracted  the  said  dc 
was  the  subject  of  the  action,  &c.,  and  as  to  the  means  and 
tions,  &C. ;  and  the  now  plaintiff  was  thereby  to  take  no 
if  he  did  not  appear,  he  might,  by  order  of  the  County 
committed  to  the  common  gaol:  and  the  defendant  fur 
that  afterwards,  and  after  the  date  and  issuing  of  the 
mentioned  summons,  the  said  last-mentioned  summons 
served  personally  upon  the  now  plaintiff:  and  the  • 
further  said,  that,  on  the  day  in  the  said  last-mentioned 
named,  the  said  now  plaintiff  did  not  appear,  whereupon  t 
&c,  ordered  that  the  now  plaintiff  should  be  committed 
teen  days  to  the  house  of  correction ;  whereupon,  and  foi 
the  said  order  into  effect,  heretofore,  and  whilst  the  sidd 
remained  in  fiill  force,  &c.,  the  clerk  of  the  County  Coi 
under  the  seal  of  the  court,  a  wan*ant  of  commitment,  dire 
to  take  the  now  plaintiff,  &c ;  and  the  said  warrant  was 
delivered,  &c.,  and  under  and  by  virtue  of  it  the  now  pb 
seized  and  apprehended,  &c. ;  which  are  the  trespasses,  I 
fication.     Replication,  de  injuria. 

At  the  trial,  which  took  place  before  Erie,  J.  at  ] 
during  the  Summer  Assizes  of  1848,  it  appeared  that 
named  Ireland,  being  indebted  to  the  now  defendant,  a  bi 
the  demand,  was  delivered  by  the  defendant's  messeng 
plaintiff  by  mistake;  that  the  defendant  obtained  a 
against  Ireland  in  the  County  Court,  which  the  same  i 
served  upon  the  plaintiff,  insisting  that  the  plaintiff  wa 
although  the  plaintiff,  on  that  and  all  other  occasions^ 
him  of  his  mistake.  Upon  the  return  of  the  sumi 
defendant  in  the  County  Court  not  appearing,  judgmen 
tained,  and  the  debt  ordered  to  be  paid.     Upon  nonpayi 
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lant  to  that  judgment^  application  was  made  to  the  judge  of  the     Wallby 
Jounty  Court  for  a  summons,  calling  upon  Ireland  to  show  cause         ^' 

Akj  he  diould  not  be  conunitted  to  prison ;  which  application  was        

^ted.     That  summons  was  also  served  upon  the  plaintiff,  and    Tretptm^ 
ipon  disobedience  to  that  summons,  a  warrant  of  commitment    f^[**^^ 
Kunst  Ireland  was  issued,  with  which  defendant  accompanied  the  JH^^H^pJ^, 
&er  to  the  place  where  plaintiff  was  working,  and  although  he 
■otested  he  was  not  Ireland,  and  his  fellow-workmen  warned  de- 
hrinnt  of  the  mistake,  he  persisted  in  directing  the  officer  to  take 
lim  into  custody.     Under  the  direction  of  the  judge,  the  jury 
bond  a  verdict  for  the  plaintiff,  but  leave  was  reserved  to  move 
be  court  to  enter  it  for  the  defendant  upon  both  issues.     Accord- 
Bgly  in  the  following  term  a  rule  tun  to  enter  the  verdict  for  the 
Inendant,  or  for  a  new  trial,  was  obtained;  against  which 

Cromptan  and  CowUng  (Wednesday,  Jime  13,)  showed  cause. — 
i»  As  to  the  issue  upon  not  guilty  the  verdict  is  clearly  right.  It 
laud  that  the  learned  judge  at  the  trial  was  wrong  in  describing 
le  warrant  of  commitment  issued  by  the  judge  of  the  County  Court 
i  a  writ  of  execution,  instead  of  a  proceeding  in  pcmam^  and  that 
herefore  there  ought  to  be  a  new  trial;  but  sect.  110  gives  the 
idge  power  to  order  the  discharge  of  the  party  imprisoned ;  and 
ar  some  purposes  it  certainly  appears  to  be  a  writ  of  execution, 
km^  of  an  anomalous  character.  (They  referred  to  sects.  98 
BhI  99  of  the  Counbr  Courts  Act.)  Ex  parte  Kinning  (1  Cox  & 
Mbcrae,  1),  was  decided  on  a  different  statute.     But  that  question 

lot  material  in  this  case,  for  it  is  dear  that  the  defendant,  if  he 

diosen  to  interfere,  might  have  prevented  the  plaintiff's  impri- 

t ;  and  at  aU  events  it  was  the  defendant's  wrongful  act 

placed  him  in  the  situation  which  subjected  him  to  imprison- 

( Thompson  v.  Gibson,  7  Mee.  &  W.  456,  per  Parke,  B.) 

RIDGE,  J. — The  case  of  Lock  v.  Ashton  (18  L.  J.  76,  Q.  B.), 

aKire  in  point,  where  the  plaintiff,  being  illegally  taken  by  the 
Ikfiendant  before  a  magistrate,  who  adjourned  the  hearing  several 
bnea,  it  was  held  that  defendant  was  not  liable  for  any  part  of  the 
hipziaonment  after  the  first  adjournment.  Erle,  J. — As  I  under- 
Mnid  that  case,  the  decision  depended  on  the  question  whether  the 
li§oumments  were  ordered  by  the  magistrate  of  his  own  accord  or 
kfggested  by  the  prosecutor.]  2.  The  plea  of  justification  was  not 
ferored,  for  the  present  plaintiff  was  not,  but  Ireland  was,  the 
Prfendant  in  the  county  court.  The  defendant  supposed  that  he 
Ihi  suing  Ireland.  Mesne  process  against  the  wrong  person  has 
Ibiys  been  held  bad;  and,  in  this  case,  if  the  first  writ  was  bad,  the 
nde  proceeding  fails.  A  plea  of  justification  under  process  of  an 
lienor  court  or  under  mesne  process  must  show  all  the  proceedings 
jbm  the  commencement :  (Com.  Dig.  "Pleader,"  3  M.  24;  Doe  v. 
{kmuter,  2  Lev.  81.)  In  Cole  v.  Henderson  (6  T.  R.  234),  a  writ  of 
■mimons  against  Kichard  Cole  was  served  on  Aquila  Cole,  who  did  not 
^ffpesar^yufherexiponsLdistriTiffas  issued  against  Kichard,  which  was  exe- 
Med  on  the  goods  of  Aquila.  In  an  action  by  Aquila,  there  were 
ivermenta  in  the  plea,  that  the  first  writ  issued  against  Aquila  by 
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Wallet      the  name  of  Richard^  and  th  at  Richard^  in  the  writ  of  distrin(^ 
Wdm         meant  Aquila.    But^  upon  demurrer,  it  was  held  that  the  did 

was  not  justified;   the  writs  appeared  to  be  against  Richard,  ai 

i^ainst  him,  therefore,  they  ought  to  have  been  executed;  t 
^  aUe^tion  that  they  were  intended  to  be  against  Aquila  made : 
wroi^^arhf.  difference,  because  Aquila  was  not  bound  to  notice  that  intentio 
and  it  was  not  shown  that  he  had  done  anything  to  estop  himR 
from  taking  the  objection.  So,  in  Shadgett  v.  Clipwn(%  £kBt,3Sf 
which  was  also  on  demurrer,  it  was  hela  that  the  defendant  ora 
not  justify  an  assault  and  imprisonment  of  A.  B.  by  showing 
latitat  against  C.  D.,  and  avemng  that  it  was  issued  against  Al 
by  the  name  of  C.  D.,  and  that  they  were  one  and  the  same  pena 
*^  Process  ought  regularly  to  describe  the  party  against  whom  it 
meant  to  be  issued ;  and  the  arrest  or  one  person  cannot  I 
justified  under  a  writ  sued  out  against  anotner.'*  In  FIm 
y.  Cochen  and  others  (2  C.  M.  &  R.  196),  the  dedaration  aU^ 
that  the  plaintiff  sued  a  writ  of  capias  out  of  the  ExcheqiM 
agunst  the  defendant,  William  Cocken,  by  the  name  of  Wiluii 
Cocker,  which  was  delivered  to  the  sheriff,  who  thereupon  arresti 
the  defendant,  William  Cocken,  and,  he  being  so  arrested,  ti 
other  defendants  executed  a  bail  bond,  &c.  It  was  held,  in  airs 
of  judgment,  that  the  declaration  was  ill,  for  that  the  vahditj  i 
the  bad  bond  depended  upon  the  legality  of  the  arrest,  and  it  wi 
clearly  illegal.  ^^  Were  the  law  such  as  is  contended  for  on  beb 
of  the  defendants,  it  mi^ht  justify  the  sheriff  in  the  execution  of 
writ  in  which  no  name  wnateveris  mentioned."  Per  Parke,  R.*- 
^'  Do  you  mean  to  say  that  a  man  is  bound  to  obey  any  wanasi 
You  might  make  general  warrants  lawful  by  inserting  the  name< 
John  Doe."  Per  Lord  Abinger,  C.  B. : — In  Re  Thurbane  (Hard 
323),  a  commission  of  rebelhon  issued  against  one  Thurbane,  ao 
one  Green  appeared  before  the  commissioners,  and  affirmed  himse 
to  be  the  person,  whereupon  they  apprehended  him  by  virtue  < 
their  commission,  but  he  made  resistance,  and  snatched  the  oom 
mission  from  them,  and  tore  it  in  pieces.  Upon  affidavit  made  < 
this  matter,  an  attachment  was  prayed  against  Green.  Hale,  C.  B 
— "  If  a  wrong  man  be  taken,  though  he  affirm  himself  to  be  tl 
person  against  whom  the  commission  is  awarded,  yet,  the  comini 
sioncrs  having  no  warrant  to  take  him  by  their  commission,  hi 
affirming  himself  to  be  the  person  will  not  exccuse  them  in  fiJf 
imprisonment,  as  has  been  held  upon  the  executing  of  a  cajkai 
In  Freeman  v.  Cook  (18  L.  J.  114,  Ex.),  the  case  Coote  v.  Ughwcri 
(F.  Moo.  457),  was  quoted.  In  that  case  Coote  brought  false  in 
prisonment  against  Ligh  worth,  who  justified,  for  that  he,  having 
warrant  to  arrest  J.  David,  asked  Coote  what  was  his  name,  wn 
answered  that  his  name  was  J.  David ;  per  quod  he  arrested  bin 
The  plaintiff  demurred,  and  it  was  adjudged  for  the  plaintiff;  ft 
the  defendant  ought  at  his  peril  to  have  taken  notice  of  the  partj 
Parke,  B.,  said,  "  the  case  in  Moore  is  sanctioned  Com.  Dig.  *!!»• 
prisonment,'  L.  2 ;  and  it  always  has  been  the  opinion  of  the  pw- 
fession  that  it  is  law."     So  in  Crawford  v.  Satchwcll  (2  Str.  1218)3 
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person  had  been  proceeded  against  in  a  former  action,  Wallbt 
wrong  name.  The  fault  would  have  been  fatal  in  ^^^^^ 
[  action,  according  to  the  judgment,  if  the  plaintiff  had 
ped  himself  from  saying  that  he  had  been  sued  in 
r  action  by  a  name  not  properly  applicable  to  him.  Sertioeqf 
plaintiff  was  not  the  party  meant ;  and  even  if  he  had  Jrww^^ar^. 
ras  not  the  party  described  in  the  plaint.  In  Jarmmn  v. 
M.  &  G.  827),  it  was  held  that  the  party  must  not  only 
y  described  in  the  writ,  but  he  must  also  be  the  party 
e  arrested.  [Coleridge,  J. — The  principle  will  probably 
puted ;  but  it  will  be  argued  that  the  plamtiff  has  so  con- 
Qself  as  to  give  the  defendant  the  right  to  say  that  he  was 
ntended.]  The  plaintiff  never  represented  that  he  was 
le  took  no  notice  of  the  process ;  and  he  was  entitled  to 
'-eeman  v.  Cooke  (18  L.  J.  114,  117,  Ex.,  per  Parke,  B.); 
Magnay  (5  M.  &  G.  778),  is  distinguishable.  (They  also 
3  Crawford  v.  Satchwell,  2  Stra.  1218  ;  and  to  sects.  59 
the  County  Courts  Act ;  Hardres,  223,  and  1  Saund.  89.) 
Q.  C,  and  Atherton^  in  support  of  the  rule. — Finch  v. 
jle  V.  Hindson,  and  the  other  cases  cited,  were  decided 
iistinction  between  mesne  and  final  process;  which  is 
;  ^^  upon  the  former  the  defendant  has  a  right  to  insist 
y  sued  by  his  real  name ;  but  if,  when  sued  m  a  different 
>mits  to  take  his  objection  in  the  mode  pointed  out  by 
^uiesces  in  being  sued  by  that  name,  and  cannot  after- 
ract  his  admission.''  (rer  CressweU,  J.,  in  Fisher  v. 
Against  whom  did  the  defendant  intend  to  proceed  in 
y  Court  ?  Against  the  person  served  with  process.  The 
:'  the  real  person  sued  oy  a  wrong  name,  should  have 
objection  in  proper  form ; — if  not  the  debtor,  then  he 
^e  defended  the  suit  The  defendant  clearly  meant  to 
Tainst  the  plaintiff,  when  the  judgment  summons  was 
3  must  have  meant  to  proceed  against  the  man  against 
lad  recovered  the  judgment  The  effect  of  a  judgment 
mty  Court,  which  is  a  court  of  record,  is  the  same  as  the 
I  judgment  in  a  Superior  Court.  The  party  against 
^ent  has  been  obtained  is  liable  to  final  execution ;  and 
Magnay  shows  that  a  man  may  be  liable,  though  he  has 
under  a  wrong  name.  At  all  events,  the  delendant  is 
isible  for  the  imprisonment.  The  proceedings  upon  the 
summons  arc  not  so  much  in  the  nature  of  execution 
ihment  [Erle,  J. — I  told  the  jury  that  I  thought  the 
could  have  procured  the  plaintiff's  discharge  if  he  liked, 
d  them  that,  while  the  plaintiff  was  in  custody,  the 
was  applied  to  by  the  officers  of  the  Court,  and  told  of 
e,  and  requested  to  interfere,  but  seemed  rather  to  insist 
J  him  in  prison.]  The  only  mode  of  getting  discharged 
ig  the  money.  (They  referred  to  sects.  98,  99,  103,  and 
County  Courts  Act,  9  &  10  Vict.  c.  95.) 

Cur,  adv.  vulf. 
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Wallbt 

m^CoLku.  Judgment.— Jtt/y  5. 

Trenan-^        Erle,  J. — This  was  on  action  of  tre^sa  and  fidse  in 

Service  of     ment:  the  plea  justified  under  process  out  of  a  County  Ck) 

proeeu  m    g^it  there  by  the  now  defendant  agiunst  the  now  plaintif 

w»^o^  iwtsr-  question  has  been  whether  the  plea  was  proved.     The  evid 

support  thereof  was,  that  the  defendant,  having  a  debt  di 

one  Ireland,  sent  in  a  bill  by  a  messenger,  who  deliverc 

Whalley  by  mistake,  believing  him  to  be  Ireland,  and  the 

dant  then  issued  a  summons  out  of  the  Coun^  Court 

Ireland,  intending  to  issue  it  against  him  as  his  debtor ;  tl 

mons  was  served  on  Whalley,  the  plaintiff^  under  the  dLrec 

the  same  messenger,  who  insisted  there  was  no  mistake  in 

of  the  plaintiff  being  called  Ireland.     Upon  the  usual  t 

froof  of  service  of  the  summons,  judgment  was  obtained 
reland,  and  a  second  summons  and  a  capias  were  issuec 
them  being  against  Ireland  bv  name,  and  all  of  then 
served  upon  tne  plaintiff.  Throughout  these  proceedii 
plaintiff  uniformly  stated  he  was  not  Ireland,  ana  informe 
who  served  him  of  their  mistake.  On  these  facts  we 
opinion  the  plea  is  not  proved.  The  allegation  that  the  de 
issued  the  summons  against  the  plaintiff  is  not  true ;  it  was 
another  man  by  his  proper  name  and  intended  by  the  defen 
be  against  him,  and  served  upon  the  plaintiff  only  by  reas 
mistaken  supposition  that  he  was  the  debtor.  Whateve 
there  may  be  m  the  argument  raised  as  to  the  proper  cours 
pursued  oy  one  who  is  wrongly  served  with  process  in  an 
not  being  the  intended  defendant,  the  allegation  in  que 
material,  and  indeed  it  is  the  foundation  of  the  plea,  ai 
foundation  falling,  the  superstructure  falls  also ;  and  the  disi 
between  mesne  process  and  final  process  does  not  arise  in  tl 
as  Whalley  never  became  the  defendant,  and  never  held 
out  as  Ireland.  Upon  this  ground  we  distinguish  the  presc 
from  that  of  Fisher  v.  Magnay,  It  was  stated  that  the  ] 
Fisher,  there,  notwithstanding  the  misnomer,  assumed  to 
defendant  in  the  first  action  ;  and  if,  though  not  defendant 
action,  he  is  to  be  concluded  from  denying  that  he  is  the 
dant,  final  process  may  be  valid,  though  not  against  him 
real  name,  but  by  the  name  that  he  must  be  taken  to  have  a 
Whatever  be  the  nature  of  the  exception  upon  the  summo 
clear  it  was  moved  for  by  the  defendant,  and  executed  agai 
present  plaintiff  under  his  direction;  the  defendant  is  tl 
responsible  for  the  wrongful  imprisonment  under  it,  and  t 
must  be  discharged. 

Rule  discha 
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COURT  OP  QUEEN'S  BENCH. 

Trinity   Term,  1849. 

Beg.  r.  Pabham. 

Appointment  of  Judge, 

d  Chancellor  is  empowered  to  appoint  the  same  person  to  be  the 
of  one  or  mote  County  Courts^  under  the  County  Courts  Acty 
olden  in  several  districts;  and  a  single  appointment^  enumerating 
tricis  (f  which  the  appointee  is  to  bejudge,  is  sufficient. 

nformation  in  the  nature  of  a  quo  warranto  had  been  issued 
\v  the  purpose  of  raising  the  question  of  the  validity  of  the 
nent  of  the  defendant  to  be  the  judge  of  the  County 
of  Herefordshire  and  Worcestershire,  holden  in  twelve 
:  districts,  several  of  which  were  in  either  county.     The 
had  been  duly  constituted  under  the  statute,  and  the  sub- 
question  was,  whether  the  act  of  Parliament  required  that 
ould  be  a  different  jud^  for  every  district  formed  under 
ers  of  the  act.     The  defendant  had  not  a  separate  appoint-     ^ 
\v  each  court,  but  a  single  appointment  enumerated  the 
^  districts  over  which  he  has  to  preside. 
*.  Kelly  (with  him  Godson  and  MeUish\  for  the  crown. 
ittomey-General  (with  him  Phipson),  for  the  defendant 
I  imnecessary  to  repeat  the  arguments,  as  the  question 
igain  arise.]  Cur.  adv.  vuU. 

July  5. 

)  Denman,  C.  J,,  delivered  the  judgment  of  the  court. —  Jadgment 

demurrer  to  a  plea  of  quo  warranto,  a  most  ^important 
I  arises  as  to  the  construction  of  the  recent  statute 
Vict  c  95),  namely,  whether  the  same  person  may  be 
»d  a  judge  of  the  County  Court  formed  to  be  holden 
ral  districts,  or  whether  it  is  necessary  that  the  appoint- 
f  each  ju^e  should  limit  his  authority  to  one  district 
The  second  section  enables  Her  Majesty  to  divide  the 
f  any  county  into  districts,  and  to  order  that  a  County 
hall  be  holden  in  each  of  such  districts,  and  to  make 
»n8  from  time  to  time,  and  to  order  that  any  part  of  one 
shall  be  within  the  jurisdiction  of  the  County  Court  of  an 
g  county.  The  3rd  section  enacts,  that  there  shall  be 
for  each  district  to  be  created  under  this  act,  and  that  the 
Court  may  be  holden  simultaneously  in  all  or  any  of  such 
.     The  9th  section  enacts  that  the  Lord  Chancellor  shall 
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Bko.        appoint  as  many  fit  persons  as  are  needed  to  be  Judges  of  t 

V.         County  Court  under  this  act     These  are  the  sections  on  wlii 

Pabham.     |.jjg  question  turns,  for  the  true  construction  of  which  illnstntio 

Appomtmau  o/BJid  arguments  are  drawn  from  many  other  sections  of  the  am 
i>K^  act.  No  doubt  can  be  entertained  that  the  jurisdiction  of  en 
judge  may,  by  his  appointment,  be  limited  to  one  district,  audi 
there  may  be  many  judges  of  the  same  County  Court  havii^i 
joint  nor  co-ordinate  jurisdiction ;  and  it  was  to  meet  such  a  m 
that  the  latter  part  of  the  3rd  section  provided  for  holding  d 
County  Court  simultaneously  in  all  or  any  of  the  distEict&  111 
part  of  the  section  was  necessaiy  to  meet  the  case  of  several  jmi/f 
being  appointed  to  the  same  Cfounty  Court ;  but  it  by  no  mea 
involves  the  proposition  that  they  must  be  so  appointed,  nor  4 
the  words  ^^  there  shall  be  a  judge  for  each  distnct''  necesad^ 
import  any  such  proposition,  but  only  that  the  judge  who  shall  I 
hold  a  County  Court  in  each  district  shall  be  appointed  to  drf 
district,  so  that  there  shall  not  be  two  or  more  judges  for  the  tarn 
County  Court  who  may  hold  a  court  in  any  given  district.  Hm 
the  9th  section,  giving  to  the  Lord  ChanceUor  the  appointma 
of  as  many  fit  persons  as  are  needed  to  be  judges  of  the  Count 
Court,  although  it  has  no  words  specifically  giving  a  discretk 
to  the  Lord  Chancellor  to  determine  how  many  are  needed,  f 
seems  much  more  consistent  with  the  intended  exercise  of  soi 
a  discretion  than  with  the  supposition  that  as  many  judges  mi 

jQdgment.  he  needed  as  there  are  districts  created  by  the  crown.  Now,  if  d 
Legislature  had  intended  that  the  Lord  Chancellor  should  hff 
no  discretion  as  to  the  number  of  judges  to  be  appointed,  h 
should  be  bound  to  appoint  different  persons  to  be  judges  for  d 
several  districts,  and  to  limit  their  jurisdiction  accordingly,  oe 
tainly  some  more  restrictive  language  would  have  been  use 
There  is  nothing  contrary  to  the  general  rules  of  law  in  the  ^ 
pointment  of  the  same  person  to  hold  several  oflSces  which  fi 
distinct  and  independent  of  each  other,  and  the  duties  of  whk 
are  not  inconsistent.  And  the  offices  of  judges  of  the  Counl 
Courts  can  be  so  held  in  several  districts,  because  in  their  case  bol 
these  conditions  are  plainly  satisfied.  Such  appointment,  therefil 
will  be  good,  unless  it  is  prohibited  by  the  statute  in  queatil 
There  are  no  words  in  the  statute  directly  prohibiting  such  i| 
pointment,  nor  can  we,  after  a  careful  perusal  of  the  diflbfif 
clauses,  find  any  inconsistent  with  the  validity  of  such  appointmai 
It  is  true  there  are  many  provisions  which  appear  to  contemplii 
the  jurisdiction  being  connned  to  one  district;  thus  the  wai 
"district"  is  used  in  the  singular  number  throughout.  Buti 
must  bear  in  mind  that  the  jurisdiction  mat/  be  so  limited,  and  d 
provisions  alluded  to  were  necessary  in  the  event  of  its  bdngi 
limited.  The  question  here  is  whether  the  jurisdiction  musthii 
limited.  The  only  section  wliich  appears  to  contain  such  a  lid 
is  the  12th,  which  gives  the  county  clerk  of  Middlesex  the  ni 
to  select  the  district  in  that  county  for  which  he  shall  be  entia 
to  be  appointed  judge.     That  right,  however,  is  in  the  nature 
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nsation,  and  stands  on  its  own  particular  grounds.  The  Reo. 
itment  of  the  defendant,  as  set  out  in  the  plea,  expressly  Parham 
several  districts  in  which  he  is  to  hold  the  County  Court,  — 
not  open  to  any  objection  on  account  of  generality :  it  is  as 
alar  as  if  there  had  been  several  appointments,  one  for  each 
t.  It  undoubtedly  appoints  the  defendant  to  be  judge  of  the 
y  Court  of  Hereford  as  well  as  of  Worcester,  but  specifies 
strict  of  each  court  in  which  he  is  to  hold  the  court,  and  it 
lot,  as  is  contended  in  the  argument,  attempt  to  place  any 
f  the  one  county  within  the  jurisdiction  of  the  County  Court 
other,  or  to  constitute  any  place  in  one  to  be  part  of  a  dis- 
in  the  other,  which  cannot  be  done  by  the  Lord  Chancellor, 
ily  by  Her  Majesty  in  Council.  On  the  whole,  therefore,  we 
opinion  that  the  appointment  of  the  defendant  is  well  made 
I  the  provisions  of  tne  statute  in  question,  and  our  judgment 
the  defendant  in  this  case. 

Judgment  for  tlie  defendant. 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term,  1849. 

Reo.  v.  Dyer. 

High  BaUiff— Appointment  of, 

competent  for  the  Queen  in  Council  by  order,  under  sect.  5,  abso- 
}f  to  abolish  any  court  mentioned  in  schedules  A.  or  B.  of  the 
tty  Court  Aety  and  in  ease  of  any  such  court  being  so  abolishedy 
igh  bailiff  has  no  claim  under  sect,  34  cf  the  statute  to  be  the 
high  bailiff  of  a  county  court  established  in  the  same  place  in 
Oution  for  the  local  court  so  abolished. 

S  was  an  information,  in  the  nature  of  a  quo  warranto,  to 
hich  there  was  a  plea  and  a  replication,  which  was  demurred 
he  question  raised  was  as  to  the  right  of  the  relator  (one 
ield)  to  be  first  high  bailiff  for  the  County  Court  of  Wor- 
holden  at  Kidderminster,  he  having  held  the  office  of  beadle 
Kidderminster  Small  Debts  Court,  established  under  12 
,  c  Ixvi.,  the  duties  of  which  were  analogous  to  those  of  a 
uliff  of  a  County  Court.  There  were  two  orders  in  council 
iame  date  (March  13th,  1847.)  By  the  former,  the  Kidder- 
•  Small  Debts  Court  was  abolished ;  by  the  second,  it  was 
I  that  the  statute  9  &  10  Vict,  c  95,  should  be  put  in  force 
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Reo.        in  the  county  of  Worcester,  and  that  Kidderminster  should  1 
^  ^'         of  the  districts.     The  rest  of  the  case  is  sufficiently  explain 

the  judgment. 

1849.  H.  Hill  (with  him  Talfourdy  Seijt),  in  support  of  the  dem 

AnDo^ment  of     ^^^  ^'  Kelly  (with  him  Godson  and  Mellisn),  for  the  crowi 
ll^kbaiUff,    is  unnecessary,  in  this  case  also,  to  give  the  arguments,  ] 
question  cannot  again  arise. 

Cur.  adv.  t 

Thursday^  July  5. 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the  coi 
The  only  question  in  this  case  is,  whether  the  Worceste 
County  Court,  held  for  the  district  of  Kidderminster  und( 
statute  9  &  10  Vict.  c.  95,  is  the  same  court  as  that  held  f 
borough  of  Kidderminster  under  the  statute  12  Geo.  3,  c. 
and  that  depends  on  whether  the  Queen  had  power,  under  tl 
section  of  the  late  act,  to  abolish  the  former  court,  and  wheth 
has,  in  fact,  abolished  it ;  for,  if  so,  then  the  new  court  is  m 
same  court  held  as  the  County  Court  within  the  meaning 
34th  section  of  the  hite  act,  and  the  prosecutor  is  not  entit 
be  the  high  bailift'  of  it,  and  must  aj)ply  for  compensation  f 
loss  of  his  office  under  tlie  38th  section.  The  information  i 
case  states  an  Order  in  Council  of  the  13th  of  March,  1847, 
uses  the  word  **  abolished."  The  plea  avers  positively  thi 
court  was  abolished  by  that  order.  The  replication,  to  which 
is  a  demurrer,  does  in  truth,  according  to  the  last  rules  of  pie 
admit  the  fact  of  abolition,  though  it  may  be  open  to  con  ten 
the  section  does  not  givo  the  crown  power  to  abolish  the 
Be  this  as  it  may,  we  are  of  opiuon  that  the  words  of  the  s 
are  too  plain  to  admit  of  any  doubt — **  that  it  shall  be  lawi 
Her  Majesty,  by  an  Order  in  Council,  to  abolish," — but  w 
restrictive  words ;  and  thougli  the  act  contemplates  that  so 
the  existing  courts  may  be  proper  to  be  continued,  and  has 
the  Crown  ])owcr  to  continue  them,  and  to  order  them  to  be  1 
as  County  Courts  within  or  without  the  places  so  limited,  it 
the  question  as  to  continuing  or  abolishing  absolutely  and  er 
in  the  discretion  of  Her  Majesty  in  Council.  The  order  < 
1 3th  of  March  plainly  abolishes  the  court  of  Kidderminster, 
terms  it  directs  all  courts  to  be  abolished  except  those  specii 
the  order;  and  then  it  goes  on  to  specify  some  few  which  : 
be  continued  and  holdcn  as  County  Courts,  but  the  court  ol 
derminster  is  not  one  of  those  specified.  Nothing  can  be  f 
than  this,  and  the  defendant  is  entitled  to  our  judgment. 

Judymcnt  for  defend 
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COURT  OF  QUEEN'S  BENCH. 

Michaelmas   Term,  1849. 

ROLFE   V.   LeARMOUTH. 

gestwn(a) — Jurisdiction — "  Carrying  on  brisiness  " — Deputf/ 
sealer  of  the  Court  of  Chancery. 

vty  sealer,  whose  duty  it  is  to  affix  the  Great  Seal  to  instru- 
and  who  attvnds  the  Lord  Chancellor  for  that  purpose  sometimes 
stminster  Hall,  sometimes  at  the  Home  of  I^rds^  and  sojnetimes 
coins  Inn,  and  who  at  other  times  attends  at  the  Crieat  Seal 
?  Office  in  Quality-court,  Chancery-lnne,  is  not  a  person  who 
i  OH  his  business  in  any  definite  locality  so  as  to  be  entitled  to 
I  suf/gestion  wider  the  County  Courts  Act, 

chether  the  performing  the  duties  of  such  an  office  is  a  carrying 
I  business  within  that  statute  ? 

r,  fi)r  goods  sold  and  delivered,  and  on  an  account  stated. 

Vca — Never  indebted. 

)articulars  of  demand  were  for  2/.  lo.?.  for  a  coat.     The 

tried  before  the  Under-sheriff  of  Middlesex,  when  a  ver- 

found  for  the  plaintiff  for  2/.  15.9. 

now  moved  for  a  rule  to  show  cause  why  a  suggestion 
ot  l>c  entered  on  the  roll  to  deprive  the  plaintiff  of  cost''^ 
le  Count V  Courts  Act.  The  affidavit  of  the  defendant 
hat  the  plaintiff  and  the  defendant  dwelt  within  twenty 

each  other;  that  the  defendant  was  an<l  had  been  for 
:*ars  deputy  sealer  in  the  Court  of  Chancery,  his  business 
c.-j  i)eing  to  aftix  the  Great  Seal  to  instrument.^  to  which 
ropriatL*;  that  he  carried  on  his  business  and  j^erformed 
.-^-^  as  such  deputy  sealer  in  a  room  adjoining  the  Lord 
lor^s  court,  in  Westminster  Ilall,  at  all  times  when  the 
lancellnr  held  his  court  there;  that  when  the  Lord  Chan- 
rf<»rii!ed  his  judicial  duties  in  the  House  of  Lords,  he  carried 
.-inj\ss  and  performed  his  duties,  as  such  deputy  sealer,  in  a 

tho  IIou-c  of  Lords,  called  the  sealers  room;  and  when 
1  Chancellor  sat  in  the  Old  Hall  at  Lincoln's  Inn,  he 
■1  hi-   business  an<l  performed  his  duties  as  such  deputy 

a  n'HUii  adjoining  the  Old  Hall,  called  the  sealers  room: 

.  ;.<o:.i  trip-.!  <.r  to  l^»?  trixl  after  tlip  14tli  Auj^nst  1850,  tho  necessity  for  rntPiin;^  a 
t.u'  r-ll  t'j  ileprivo  thf  pl.-iiiitifi'of  liis  v^sts,  lins  b«Tn  done  away  with  by  13  &  14 
-.  lO.      Rnt  the  varimis  jKiints  deci'hul  on  motions  for  sii^r^pf-tions  will  be  Cfiually 
j-roc«eflings  l><»fore  a  ju<lj;p  at  rlmmlKTs.  under  the  l;Uh  seition  of  that  statute. 
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ROLPB 

V. 

Lbarmouth. 
1849. 


Juritdieiion. 


and  when  the  Lord  Chancellor  did  not  sit  as  jadge  in  either  of  t 
above  places,  he  attended  daily  at  the  Grreat  Seal  Patent  Offi( 
in  Chancery-lane,  for  the  purpose  of  his  business  and  duties  afoi 
said;  that  the  said  several  places  in  which  the  defendant  so  cam 
on  his  business  were  within  the  jurisdiction  of  the  Westminst 
County  Court  of  Middlesex ;  that  the  cause  of  action  arose  in 
material  point,  to  wit,  the  coat  was  ordered  within  such  jurietfii 
tion,  and  that  neither  the  plaintiff  nor  the  defendant  were  office 
of  the  County  Court  By  sect.  128  of  9  &  10  Vict.  c.  95,  i 
actions  where  the  plaintiff  dwells  more  than  twenty  miles  fromd 
defendant,  or  where  the  cause  of  action  did  not  arise  wholly  ori 
some  material  part  within  the  jurisdiction  of  the  court  witU 
which  the  defendant  dwells  or  carries  on  his  business  at  the 
of  the  action  brought,  may  be  brought  and  determined  in 
the  Superior  Courts.  Sect.  129  provides,  that  if  any  action 
be  commenced  in  any  of  the  Superior  Courts,  for  any  cause 
than  those  hereinbefore  specified,  and  a  verdict  shall  be  found 
the  plaintiff  for  less  than  20/.,  the  plaintiff  shall  have  jm 
recover  such  sum  only,  and  no  costs.  The  carrying  on 
at  several  places,  one  of  which  is  out  of  the  jurisdiction  of  j 
County  Court  of  the  district,  does  not  deprive  a  man  of  his 
to  enter  a  suggestion  ( Croft  v.  Pittnan^  5  Taunt.  648 ;  Bt 
Levi,  5  Bing.  315);  and  ignorance  of  the  defendant's 
within  the  jurisdiction  docs  not  excuse  the  plaintiff  (- 
Holloway,  15  E«*t,  647;  Crowder  v.  Bell,  2  Dowl.  508; 
V.  Albin,  13  Price,  793.) 

Coleridge,  J. — I  think  that  there  ought  to  be  no'rulCi 
appears  to  me  that  this  is  not  a  case  within  the  act  of  Parlii 
which,  when  it  speaks  of  the  i)lace  of  dwelling  or  of  carryingj 
business,  means  some  fixed  place  where  the  duty  or  busini 
carried  on  for  some  time,  however  short.     Assuming,  tb 
that  the  defendant  carries  on  a  business  at  all,  about  wl 
express  no  opinion,  he  carries  it  on  at  no  fixed  place.     Wh( 
the  Great  Seal  may  be  there  it  is  his  duty  to  go;  he  does  not i 
on  his  business  at  any  fixed  place  for  any  definite  time. 

WiCriiTMAN,  J. — I  am  of  the  same  opinion,  and  on  the 
ground.     This  defendant  cannot  be  said  to  carry  on  his  busin( 
any  particular  place  ;  and,  in  truth,  it  is  not  his  business  at  aHj 

EuLE,  J. — There  is  no  fixed  locality  for  this  business,  if  iti 
be  called  so;  but  I  am  strongly  inclined  to  think  that  it 
The  duty  of  the  defendant  is  that  of  using  the  Great  Seal  on 
sions  where  it  is  required,  and  for  that  purpose  there  is  no 
more  appropriate  than  another.  Rule  ref% 
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COURT  OF  EXCHEQUER. 
MichaelmcLS  Terniy  1849. 

Buckley  w.  Hann. 

*ion — Jurisdiction — Carrying  on  business — Clerk  to  tfie  Board  of 

Admiralty, 

I  to  the  Board  of  Admiralty  in  the  General  Register  Office  of 
\en^  No,  70,  Lower  Thames  Street^  is  not  a  person  carrifing  on 
isi/iess  in  the  city  of  London  within  the  meaning  of  10  Sf  11  Vict. 

s.  113. 

that  the  words  "  carrying  on  his  business  "  mean  a  carrying  on 

ifidependent  business.{a) 

lis  case  fr,  L,  Tliomds  had  obtained  a  rule  to  show  cause 
r  a  sugjjccition  should  not  be  entered  to  deprive  the  plaintiff 
I  under  the  London  Small  Debts  Act.  The  action  was  by 
rsee  against  the  acceptor  of  a  bill  of  exchange  for  1 2/.  The 
.vas  tried  by  the  secondary  of  London  under  a  writ  of  trial, 
;ie  plaintiff  obtained  a  verdict  for  12/.  4^.  Tlie  affidavit  on 
the  rule  for  a  suggeasion  was  obtained  stated,  that  at  the 
action  brought  the  defendant  carried  on  his  business  at  No. 
rer  Thames  Street,  in  the  city  of  London,  and  that  a  plaint 
cause  of  action  might  have  been  entered  in  the  SherifFs 
luder  the  statute ;  that  at  the  time  when  the  said  action 
3Ught,  the  plaintiff  dwelt  at,  &c.,  which  place  is  distant 
n  twenty  miles  from  the  defendant's  said  place  of  business, 
t  no  officer  of  the  County  Court  was  a  party.  It  further 
d,  that  the  bill  was  drawn  and  accepted  in  the  city  of  Lon- 
t  indorsed  and  handed  over  in  ^liddlesex,  and  the  defend- 
5  a  clerk  in  the  General  Register  and  Record  Office  of 
.  in  Lower  Thames  Street,  in  that  city. 
own  showed  cause. — The  facts  disclosed  do  not  bring  the  case 
;he  statute.     The  words  "  carrying  on  his  business  within 

,  40.  And  be  it  enacted,  Thnt  such  summons  m&y  issue,  provided  tlie  defendant  or  one 
'odaiita  shall  dwull  or  carry  on  his  business  within  the  City  of  London  or  the 
•reof  at  ;he  time  of  the  action  brought,  or  i»rovidod  the  defendant  or  one  of  the 
fihail  have  dwelt  or  carried  on  his  business  therein  at  some  time  within  six  calendar 
t  before  the  time  of  the  action  brought,  or  if  the  cause  of  action  arose  therein. 
J.  And  be  it  enacte«l,  That  all  actions  and  proccedin<rs  which  before  the  pii.s&ing  of 
:h:  hare  been  bronght  in  any  of  llcr  Majej>ty*8  Superior  Courts  of  Kecord,  where  the 
ells  m<»re  than  twenty  miles  from  the  defendant,  or  where  any  <jfficer  of  the  court 
r  the  provisions  of  this  act  shall  be  a  i«irty,  except  in  resj)ect  of  any  claim  to  any 
hatiols  taken  in  execution  of  the  proce>s  of  the  court,  or  the  proceeds  or  value 
be  broa;;;ht  and  detennine«l  in  any  such  Superior  Court,  at  the  election  of  the  party 
ceeding,  u  if  this  act  had  not  been  passed. 
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Buckley     the  city  of  London"  are  not  satisfied  by  proof  that  the  part 

iLvsfN        ^^*  ^^  ^^^  ^*^y*  ^°^  ^^^®  ^  clerk  daily  attending  an  office  wi 

— 1*       In  the  old  London  Court  of  Requests  Act,  39  &  40  G.  3, 

1849.        the  words  arc,  "  residing  or  inhabiting  within  the  city  of  ] 

Suqaution—   ^^  ^^^  Ubcrtics  thcrcof,  or  keeping  any  house,  warehouse 

Juritdiction,    shcd,  stall  OF  Stand,  or  seeking  a  livelihood,  or  trading  or  < 

within  the  same  city  or.  liberties."     Under  that  act,  the  C< 

Queen's  Bench  held,  in  the  case  of  Smith  v.  Hurreli  {10  Ji. 

542),  that  a  clerk  in  the  Excise  Office,  in  the  city  of  Londo 

attended  there  for    certain  hours  every  day,  was  not  a 

"  seeking  a  livelihood  *'  in  the  city  within  the  meaning  of  th 

Under  the  9  &  10  Vict.  c.  95,  (the  general  County  Courts  . 

was  also  held  that  a  deputy  sealer  of  the  writs  in  the  C< 

Chancery,  and  in  that  capacity  bound  to  attend  the  Lord  Cha 

when  he  sits  at  Westminster,  is  not  a  person  carrying  on  hi 

ness  at  Westminster.    Bolfe  \,  Leamioutk  (1  Cox  &  Macrae 

W.  L,  Thomas,  contra. — If  any  part  of  the  cause  ofactioi 

within  the  city,  that  would  be  sufficient  ground  for  enterii 

suggestion.    In  the  case  of  Butler  v.  Confy  (1  Cox  &  Macrae 

it  was  held  by  this  Court,  that  to  obtain  a  suggestion  un< 

general  County  Courts  Act  it  was  sufficient  in  the  first  insti 

negative  the  exceptions  in  the  128th  section. 

Cur,  adv. 

Judgment. — February  8. 

Parke,  B. — This  was  an  application  to  deprive  the  plai 
costs  under  10  &  11  Vict.  c.  71,  and  the  question  was,  wht 
clerk  in  the  Admiralty,  whose  business  it  was  to  attend  at  ai 
in  the  city,  is  a  "j)erson  carrying  on  his  business"  with 
limits  of  the  city.  The  same  i)oiiit  was  considered  by  the 
of  Queen's  Bench  with  reference  to  the  general  County 
Act  in  the  case  of  linlfe  v.  Ijiannouth,  We  think  the  const 
put  upon  these  words  in  that  case  to  be  the  correct  on 
adopting  the  same  construction  here,  we  think  that  a  clerk 
business  it  is  to  attend  at  certain  times  at  a  particular  place 
city  of  London,  cannot  be  considered  as  carrying  on  an  indc^ 
business  within  the  meaning  of  the  act.  The  rule  must  th 
be  discharged. 

Rule  discJia. 
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JUDGES'  CHAMBERS. 

(Before  Platt,  B.) 
MiTcuELL  V.  Thompson. 

Practice — Certiorari — Motion  after  hearituf, 

hit  in  an  action  of  trespass  was  entered  in  a  County  Court,  both 
Intiff  and  defendant  appeared  at  the  hearing^  and  the  case  was 
y  heard.  The  jtidge,  however,  postponed  the  delivering  of  his 
fment.  In  the  meantime  an  application  was  made  to  a  judge  at 
mbersfor  a  certiorari  to  remove  the  plaint  to  a  Superior  Court : 
that  it  was  not  too  late  to  make  the  application, 

this  case  ^F.  31,  Cooke  applied  ex  parte  before  Platt,  B.  at 
lauibers,  under  the  9  &  10  Vict.  c.  95,  s.  90,  for  a  certiorari  to 
re  a  caui>e  from  the  Edmonton  County  Court  to  the  Exche- 
of  Pleas.  The  affidavit  upon  which  the  application  was 
ed  stated  that  the  cause,  which  was  a  plaint  entered  against 
lifcndant  for  alleged  damages  done  to  the  plaintiff's  horse  by 
efendant's  servant,  was  heard  before  Mr.  Koe,  the  Judge  of 
idmonton  County  Court,  and  that  the  judgment  was  deferred 
the  following  court  day.  The  affidavit  further  stated,  that 
images  claimed  exceeded  5/.,  and  that  various  points  of  law, 
ifficult  nature,  were  involved  in  the  decision.  Cooke  con- 
d,  that  ujion  this  affidavit  the  judge  had  it  in  his  power  to 
the  application,  and  that  the  43rd  of  Elizabeth,  c  5,  and 
mes  1 ,  c.  23,  s.  2,  limiting  the  time  for  the  judge  or  officer 
'  Inferior  Court  to  receive  the  writ  of  certiorari  did  not  apply 
untv  Court  cases.  Zmws  v.  Hutchinson  (3  Dowl.  506) ;  Smith 
rlituj  (3  Dowl.  609);  and  Fox  v.  Veale  (8  M.  &  W.  126) 
relied  on  as  authorities  to  show  that  a  certiorari  may  be 
xl  at  any  time  before  judgment. 
ITT,  13. — You  may  take  the  writ  upon  giving  security  for 
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COURT  OF  COMMON  PLEAS. 

Michaelmas  Temiy  1849. 
Smith  r.  Pritchard  and  others. 

LuibUity  of  High  Bailiff  for  the  acts  of  his  officers — CanUrueH 

94-10  Vict.c.25yS.  114. 

The  high  bailiff  of  a  County  Court  received  a  warrant  for  the  ca 
metit  of  T,  S,y  which  he  delivered  to  his  under-bailiff  to  execute, 
under-bailiff  broke  into  the  plaintiff* s  factory  to  search  for  T.  & 
during  the  search  he  was  assaulted  by  the  plaintijff.  He  then  h 
factory^  and  returned  with  a  policeman,  and  took  the  plaintiff  int 
tody  for  the  assault. 

Ileldy  \st.  That  the  high  bailiff  was  liable  for  the  trespass  committ 
the  under-bailiff  in  breaking  into  the  plaintiff^ s  factory  to  exeai 
warrant. 

2nd.  That  he  was  not  liable  for  the  assault  and  false  impriwi 
committed  by  his  under-bailiff  in  sending  Jor  a  policeman  and  i 
the  plaintiff  into  custody,  as  the  under-bailiff'  in  doing  so  acte 
under  colour  of  the  warrant,  but  under  s.  Ii4  of  9  ^  10 
c.  95. 

3rrf.    That  the  power  to  arrest  given  by  9  ^  10  Vtct.  c.  95,  *.  114, 
compulsory  but  optional. 

1  TRESPASS.    The  first  count  of  the  declaration  was  for  b 
-    ing  and  entering  the  plaintiffs  factory ;  the  second  for  as 
and  false  imprisonment. 

Pleas — 1.  Not  guilty.     2.  Not  the  plaintiff's  factory. 

At  the  trial,  in  Middlesex,  before  Williams,  J.,  it  appeared 
the  defendants  were  William  Pritchard,  high  bailiff  of  South 
County  Court,  Beaver,  his  under-bailiff',  and  William  Tarn  Pi 
ard,  the  high  bailiff  of  the  Lambeth  County  Court,  and  Jone 
under-bailiff.  Thomas  Smith  the  younger,  the  son  of  the  plai 
was  sued  in  the  Lambeth  County  Court  and  a  warrant  was  is 
directed  to  the  high  bailiff  of  the  Lambeth  County  Court,  to  f 
him.  This  warrant  was  sent  for  execution  to  the  clerk  o 
Southwark  County  Court,  who  i;?sued  it  to  the  high  bailiff  0 
Southwark  County  Court,  under  9  &  10  Vict,  c  95,  s.  104. 
two  assistant  bailiffs  went  to  the  plaintiff's  factory  to  execat 
warrant,  and,  believing  Smith,  jun.  to  be  there,  broke  in  and 
resisted  by  the  plaintiff,  and  in  the  course  of  that  resistanc 
plaintiff  made,  as  was  admitted,  an  assault  upon  one  of  the  u 
bailiffs.     Not  succeeding  in  taking  Smith  the  younger,  the  u 
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\e{ty  but  subsequently  returned  and  took  the  plaintlif  into 
'  for  the  assault  on  the  under-bailiff,  while  in  the  execution 
uty,  under  sect.  114.  The  verdict  was  taken  for  lOZ.  da- 
)n  the  first  count,  and  for  60/.  damages  on  the  second  count, 
the  two  under-bailifis,  and  for  the  defendants  as  against 
h  bailiffs. 

Sy  Seijt.,  pursuant  to  leave  reserved,  moved  to  enter  the 
for  70t  against  the  two  under-bailiffs  and  the  two  high- 
er against  the  two  under-bailiffs  of  the  high  bailiff  of  the 
7Bxk  County  Court.    There  is  no  doubt  that  the  two  under- 
are  liable  both  for  the  breaking  and  entering,  and  the 
and  imprisonment,  but  the  judge  at  the  trial,  although  of 
.  that  the  high  bailiff  of  the  Southwark  County  Court  was 
)n  the  first  count,  as  his  deputy  was  entrusted  with  the 
on  of  the  warrant,  doubted  whether  the  high  bailiff  of 
th  County  Court  was  liable.     The  9  &  10  Vict.  c.  95,  ss.  33, 
id    114,  were  referred  to.     The  high  bailiff  of  the  Lam- 
ounty  Court  is  a  party  to  the  execution,  by  sending,  under 
)4.  the  warrant  of  his  County  Court  for  the  arrest  to  the 
rark  County  Court,  accompanied  with  a  warrant  under  his 
equiring  execution  of  the  warrant  for  the  arrest.     This  was 
e  of  an  unauthorized  sending  of  the  warrant  to  the  South- 
lounty  Court.     [Wilde,  C.  J. — No,  the  high  bailiff'  of  the 
th  County  Court  was    compelled  by  the  act  to  send  ii. 
•:,  J. — There  is  no  personal  interference  by  the  high  bailiff' 
Lambeth  County  Court,  and  the  interference  of  his  under- 
3an  only  be  regarded  as  by  way  of  assistance  to  the  undcr- 
of  the    Southwark   County  Court,  who  was  the  person 
ed  with  the  execution  of  the  warrant.]     The  court  said 
vas   no  ground  for  making  the  high  bailiff  of  Lambeth 
'  Court  liable,  and  only  granted  a  rule  nisi  to  set  aside  the 
for  the  defendant,  the  high  bailiff  of  Southwark,  and  to 
verdict  for  the  plaintiff',  as  against  him  and  the  two  under- 
either  for  10/.  or  70/. 

fret/  and  Hannen  showed  cause. — It  was  at  the  trial,  and  is 
dmitted  that  the  high  bailiff  of  the  Southwark  County 
s  liable  upon  the  count  for  breaking  and  entering,  but  it  is 
led  that  he  is  not  liable  for  the  assault  and  imprisonment, 
jault  upon  the  under-bailiffs  was  made  on  the  first  occasion 
nder-bailiffs  going  to  the  factory  ;  and  subsequently  finding 
jt.  114  gave  them  power  to  take  the  party  assaulting  into 
',  they  return,  and  take,  and  imprison  him.  This  taking  is  not 
uler  colour  or  by  virtue  of  the  writ.  [AIaule,  J. — Is  not 
Y  bailiff  to  whom  j)Ower  is  given  to  take  persons  offending 
stody  under  sect.  114,  the  bailiff  named  in  the  warrant, 
that  is  so,  is  not  the  under-bailiff,  whom  the  high  bailiff 
rusted  as  a  fit  and  discreet  person  with  the  execution 
rarrant,  when  he  arrests  an  offender  under  sect.  1 14,  acting 
le  or  under  colour  of  the  writ  ?]  It  is  submitted  that  he 
[Wilde,  C.  J. — You  say  his  authority  to  arrest  is  derived 


Smith 

«. 

Pritchard 

and  otheb8. 

1849. 

Liability  qf 
highhcuUff, 
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Smith  from  thc  act  of  Parliament,  not  from  the  warrant?!  Y 
pRiTvnA  power  is  given  for  the  protection  of  the  officers  employ 
AKD  <yniKB&  ^utjy  not  for  that  of  the  high  bailiff,  which  is  a  matter  enti 

pendent  of  the  warrant     The  warrant  would  be  sati 

^^'^^'  spent  when  the  parti/  against  wliom  it  was  issued  is  arre 
LiabOiiy  of  Jct  tliis  powcr  of  taking  into  custody  any  offender  under 
kigh  baUiff.  would  remain.  Suppose  sect.  1 14,  instead  of  givins  the 
take  into  custody,  had  given  a  right  of  action,  could  it  be 
the  action  was  brought  under  colour  of  the  writ?  ( 
offender,  when  taken  into  custody  under  sect,  114,  were  1 
bailiff  what  his  authority  was  for  taking  him  into  cus^ 
answer  must  be,  I  arrest  you  under  the  authority  of  1 
Parliament,  and  the  warrant  would  only  be  evidence  of  tk 
authority  to  do  the  act  during  the  performance  of  wliich  tl 
was  committed:  {Smart  v.  Hutton,  8  A.  &  E.  568,  wae 
to.) 

Byles,  Serjt.,  and  Bovill,  in  support  of  the  rule. — Bv 
every  high  bailiff  is  resi>onsiblc  for  all  thc  acts  and  ^i 
himself  and  his  under  bailiffs,  in  like  manner  as  any 
responsible  for  the  acts  and  defaults  of  himself  and  his 
(Parrot  v.  Mumford,  2  Esp.  585 ;  Achcorfh  v.  Kempe,  1  t 
if  the  officer  arrest  A.  instead  of  B.,  yet  the  sheriff  is  li 
is  not  necessary  to  show  that  the  warrant  gave  the  powc 
offenders  under  sect.  1 14  into  custody ;  it  is  sufficient  to 
high  bailiff  liable,  if  the  undcr-bailiffs,  when  they  took  thc 
into  custody,  thought  that  thev  were  acting  under  the 
[Maule,  J. —  Do  you  say  that  thc  bailiff  is  bound  to 
offender  into  custody  under  sect.  1 14  ?  May  he  not  ovc 
offence  coimnitted  upon  him?]  He  is  not  compelled  to 
offender  into  custody.  [Maule,  J. — Then  the  l)o?ia  Jia 
officer  in  believing:  that  he  was  actinjj  under  the  war 
nothing  to  do  with  the  liability  of  the  high  bailiff,  for  1 
liable  for  the  officer's  mlscoiuluct  in  doing  something  wliicl 
optional  for  the  officer  to  do,  but  which  the  officer  is  bou 
That  is,  for  the  misdoing:'  of  something  which  the  hiixh 
bound  to  do  himself,  and  which  thing  he  has  entrusted  to 
else  to  do.] 

Wilde,  C.  J.  had  left  the  court  before  the  close  of  the  ai 

Maule,  J. — The  Lord  Chief  tTustice  was  of  the  siime 

80  far  as  he  heard  the  argument,  as  we  have  come  to.     Th( 

of  the  hifjh  bailiff  is  not  so  extensive  as  contended  fo 

o 

Elaintiff.  The  high  bailiff  is  placed,  in  relation  to  hi 
ailiffs,  by  sect.  33,  in  the  same  responsibility  as  the  she] 
the  ordinary  law  in  relation  to  the  bailiff  who  executes 
rant.  It  is  admitted  that,  unless  the  high  bailiff  is  liabl 
section,  he  is  not  liable  at  all.  Now  the  liability  of  the  s 
case  of  the  misconduct  of  his  officer,  is  confined  to  caa 
officer's  misdoing  something  that  he  was  compelled  to  da 
officer  misdoes  something  he  is  ordered  to  do,  it  is  no  ar 
the  sheriff  to  say,  so  far  from  ordering  the  officer  to  do  i 
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lamed  of,  I  CDJoined  hiin  not  to  do  it,  but  to  do  something 
still  the  sheriii'  is  liable.  Inasmuch,  therefore,  as  sect.  1 14, 
reasons  which  must  be  taken  without  any  doubt  to  be 
»iial,  and  not  mandatory  upon  the  under-bailiff,  the  act  for 
ih  it  sought  to  make  the  high  bailiff  liable  was  an  act 
hf  at  the  utmost,  the  under-bailiff  thought  he  miffkt  do, 
an  act  which  he  was  called  upon  to  do.  The  section  only 
B  a  power  already  incident  to  the  office.  In  either  of 
B  views,  it  would  be  extending  the  case  beyond  principle  and 
ority  to  make  the  high  bailtff*  liable.  The  reason  why  the 
ifi*  is  liable  for  the  misconduct  of  his  bailiff  is  because  the  law 
upon  him  to  do  the  act,  and  instead  of  doing  it  himself  he 
lints  some  one  else  to  do  it.  I  think,  therefore,  that  the  ver- 
can  only  be  against  all  three  for  10/.  on  the  first  count. 
"iLLiAMS,  J. — I  am  of  the  same  opinion.  The  case  was  very 
te<lly  and  justly  put  by  Mr.  Hannen,  when  he  said,  sup{)osc 
inder-bailiff  had  oeen  asked  what  his  authority  was  for  taking 
reon  ofiending  into  custody,  the  reply  could  only  be  the  act 
arliament.  The  warrant  is  only  evidence  of  the  authority  of 
ligh  bailiff  to  the  under-bailiff,  to  whom,  while  acting  under 
ithority,  that  must  occur  which  would  justify  him  in  giving  a 
m  into  custody  under  the  act  of  Parliament. 
ULFOURD,  J.,  concurred. 

Rule  absolute,  without  costs,  to  enter  verdict  for  the  plaintiff 
on  first  county  with  10/.  damages  against  the  three. 


Smith 

pritchard 
and  othjbrs. 

1849. 

lAabilUy  qf 
high  baUif. 


COURT  OF  EXCHEQUER. 
Hilarg  Term,  1850. 


Walker  v.  Furnell. 


Practice —  Suggestion — Affidavit  Costs. 

'anger  to  the  cause  mag  make  an  affidavit  deposing  to  the  Jacts 
tessary  to  be  brought  before  the  court,  for  the  purpose  of  enterirtg  a 
jgestion  on  the  roll  to  deprive  the  plaintiff  of  costs  under  the  County 
mrts  Act,  9  4- 10  Vict,  c,  95. 

wUiff  traversing  the  suggestion  is  not  entitled  to  the  costs  of  the  issue, 
ntgh  he  succeeds, 

IIS  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
he  should  not  bring  the  postea  into  court,  and  file  the  plea 
and  why  the  defendant  should  not  be  at  liberty  to  enter  a 
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Wauleb 

V. 
FUBHELL. 

1850. 

Sugge^HoH — 

Practice — 

Cutts, 


suggestion  thereon  to  deprive  the  plaintiff  of  coflts,  under  tli 
9  &  10  Vict.  c.  95.  The  action  was  brought  to  recover  the  sni 
of  4^  \6s,y  and  at  the  trial  before  the  under-sheriff  of  Middkac 
the  plaintiff  obtained  a  verdict.  The  affidavit  was  made  bj 
stranger  to  the  cause. 

Joyce  showed  cause. — The  defendant  in  the  action  has  not  vm 
an  affidavit,  nor  has  his  attorney,  setting  forth  the  circumstances 
the  court  upon  which  the  plaintiff  is  sought  to  be  deprived  of  I 
costs ;  but  a  stranger,  a  contractor's  clerk,  unconnected  with  i 
of  the  parties,  is  put  forward  to  do  so.  Such  an  affidavit  is  i 
sufficient. 

Parke,  B. — This  kind  of  affidavit  would  not  be  received  oi 
motion  to  set  aside  a  judgment  for  irregularity. 

Barstowy  contra. — Tliis  case  is  very  different  from  an  appli 
tion  to  set  aside  the  judgment  for  irregularity,  for  in  that  ca« 
must  be  shown  that  the  party  applying  has  merits ;  a  fact  wli 
can  only  J)e  known  to  himself  or  some  one  connected  with  I 
suit;  here,  on  the  contrary,  it  is  sought  to  enter  a  suggest! 
which  is  traversable,  and  tlic  truth  of  which  may  be  known  t< 
stranger.  The  limit  of  the  jurisdiction  of  a  County  Court, 
instance,  is  matter  of  a  public  nature,  which  may  be  better  kno^ 
to  a  stranger  than  to  the  parties  to  the  suit,  and  the  place  of  ab( 
of  either  of  them  may  be  better  known  to  a  stranger  than  to 
adversary.  Besides,  if  the  facts  sworn  to  here  are  true,  the  < 
fcndant  is  entitled,  as  a  matter  of  right,  to  deprive  the  plaintiff 
his  costs ;  and  the  court  should  not  be  so  strict  in  such  a  0 
as  where  a  party  asks  a  favour.  The  Courts  are  very  strict  abc 
pleas  in  abatement,  and  yet  the  affidavit  of  verification  may 
made  by  a  stranger:  (1  Tidd\s  Pr.  640,  9th  ed.)  [Pakke,  B.— 
also  might  an  affidavit  to  hold  to  bail  under  the  old  practice  (A 
Lord  Turner,  1  Chitty,  o8),  which  is  a  much  stronger  case  tb 
the  present. 

Pollock,  C.  B. — We  have  spoken  to  the  Master,  and  he  repa 
that  there  is  no  such  rule  as  would  prohibit  a  stranger  from  maki 
an  affidavit  like  the  present  Here  is  un  affidavit  made  by  a  p 
son  who  does  not  disclose  his  means  of  knowing  the  facts  he  depoi 
to.  Such  an  affidavit  is  not  to  be  rejected,  but  weighed;  s 
however  desirous  we  might  be  to  introduce  such  a  rule,  we  bi 
no  power  to  do  so. 

Parke,  B. — I  am  of  the  same  opinion.  If  any  rule  of  praeti 
existed  as  to  not  receiving  the  affidavit  of  a  third'  person  wno  d( 
not  show  how  he  has  aci^uired  a  knowledge  of  the  facts  to  wbi 
he  deposes,  it  might  be  a  reasonable  one.  In  the  present  case  all 
although  our  decision  is  not  final,  seeing  that  the  suggestion  mi 
be  traversed,  yet  we  ought  not  to  put  the  plaintiff  to  trawi 
unless  we  think  the  suggestion  true,  for  in  the  event  of  his  M 
ceeding  on  that  traverse  he  cannot  recover  the  cost*  of  it.  Bi 
as  the  Master  says  that  there  is  no  such  rule,  as  we  know  th 
there  is  none  such  applicable  to  affidavits  verifying  pleas  in  abttt 
ment,  or  to  affidavits  to  hold  to  bail,  or  as  appears  from  SAmtM 
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Hilary  Term,  1850. 

(Before  Baron  Alderson.) 

Duck  v.  Bartox. 

Suggestion — Practice, 

Idnviifor  a  suggestion  to  dejyrive  the  plaintiff  of  costs  stated  that 
fore  and  at  the  time  this  action  teas  brought,  deponent  carried  on 
business  at  Src  within  the  district  of  Southwarhy  in  the  county  of 
rey^  and  within  the  jurisdiction  of  the  Southwarh  County  Court ; 
^en  under  the  provisions  of  Hie  said  act,  and  that  the  cause  of  action 
e  on  some  material  poiftt  within  the  jurisdiction  oj  the  County 
rt  of  Southwarh  aforesaid,  and  that  at  the  time  of  the  commence- 
t  of  this  action,  the  plaintiff  did  not  dwell  more  than  twenty  miles 
%  deponent,  but  dwelt  within  twenty  miles  from  the  deponent^^  SfC, 
to  be  insufficient,  because  it  did  not  distinctly  show  that  defendant 
U  within  twenty  miles  from  plaint  ff,  insomuch  that  perjury  could 
he  assigned  upon  it  if  plaintiff  dwelt  more  than  twenty  miles  from 
ndant. 

lULE  had  been  granted  to  enter  a  suggestion  to  deprive  the 

plaintiff  of  costs,  under  9  &   10  Vict.  c.  95,  s.  129.     The 

it  of  the  defendant  alleged  that  "  before  and  at  the  time  this 

was  brought,  deponent  carried  on  his  business  at  &c.  within 

strict  of  Southwark,  in  the  county  of  Surrey,  and  within  the 

ction  of  the  Southwark  County  Court,  holden  under  the 

ions  of  the  said  act,  and  that  the  cause  of  action  arose  in 

material  point  within  the  jurisdiction  of  the  County  Court  of 

wark  aforesaid  ;  and  that  at  the  time  of  the  commencement 

s  action,  the  plaint  ff  did  vat  dwell  more  than  twenty  miles  from 

nty  but  dwelt  within  twenty  miles  from  the  deponent^^  &c.  &c. 

flor  showed  cause. — The  129th  section  of  the  County  Courts 

ro^-ides  that  if  any  action  shall  be  commenced  in  any  Supe- 
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dnick  (6  Scott*s  N.  R.  833),  to  motions  to  change  the  venue      walkbb 
}  ordinary  affidavit,  we  ought  not  to  introduce  such  a  rule     ^   v. 
5  case,  although  it  may  be  a  question  whether  it  should  not 
1  down  as  a  rule  of  pratice.  1850. 

DERSON,  B. — I  agree  that  the  practice  is  as  laid  down  by        

irncd  brother,  but  I  think  it  ought  to  be  changed  by  rule  of 
• 

Rule  absolute* 


Baktox. 
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Duck        nor  Court  for  any  cause,  other  than  those  lastly  specifial,  for  w 
'l  „      ^  plaint  might  have  been  entered  in  a  County  Court,  the  plai: 
shall  have  judgment  to  recover  such  sum  only,  and  no  costs. 
1850.        128th  section  states  the  excepted  cases  to  be  "all  actions  and  ] 

ceedings  which  before  the  passing  of  this  act  might  have  \ 

brought  in  any  of  Her  Majesty's  Courts  of  Kecord,  where 
plaintiff  dwells  more  than  twenty  miles  from  the  defendant 
where  the  cause  of  action  did  not  arise  whollv,  or  in  some  mat€ 
point,  within  the  jurisdiction  of  the  court  within  which  the  del 
nant  dwells,  or  carries  on  his  business,  at  the  time  of  the  ac 
brought,  &c.,  may  be  brought  and  determined  in  any  Supe 
Court  at  the  election  of  the  jiarty  suing.''  The  defendant  is  bo 
to  show  affirmatively  that  he  comes  within  the  exceptions.  '. 
affidavit  does  not  show  that  the  defendant  dwelt  within  twe 
miles  of  the  plaintiff,  but  only  that  his  place  of  business  was  wi: 
the  limits.  Peterson  v.  Davis  (1  Cox  &  ^Slacrae,  148),  is  precise! 
point.  There  an  appliciition  had  been  made,  under  the  City  of  1 
don  Sheriff's  Court  Act,  for  a  suggestion  to  deprive  the  plaintr 
costs  on  an  affidavit  stating  that  the  plaintiff  did  not  dwell  n 
than  twenty  miles  from  the  i)lace  where  the  defendant  carried 
business,  and  it  was  held  to  be  insufficient.  So,  in  Johnson  v.  // 
(18  L.  J.  22"),  C.  P.),  tlie  affidavit  stating  that  "  plaintiff  did 
dwell  more  than  twentv  miles  from  the  defendant,  but  d^ 
within  twenty  miles  from  the  defendant,  to  wit,  at,"  &c.  was  1 
to  be  insufficient,  because  perjury  could  not  be  assigned  ujwn 
plaintiff  dwelt  more  than  twenty  miles  from  defendant. 

Pearson,  in  support  of  tlio  rule. — Tliis  affidavit  is  sufficient,  bees 
it  follows  the  very  words  of  the  statute.  [Ai.dkkson,  B. — T 
is  not  necessarilv  true.  The  hqnl  lifWt  of  a  sratutL*,  and  not 
words,  are  to  be  followed.  Here  tlio  eicar  intent  is,  that  the  pi 
tiff  shoiil  1  bo  deprived  of  costs  if  t!ie  deieiulant  resided  wi 
twenty  miles  of  hiiu :  this  tlie  (Kteiulant  is  Ixmnd  to  show  j 
tivelv  and  distinctlv.  Wm^>  this  aiiliiavit  s,>  ?  Certainlv 
Test  it  thus.  Sup[»ose  it  sliouM  turn  out  that  defendant  1 
more  than  twenty  miles  from  the  plaintiff,  and  the  deponent "» 
indicted  for  perjury,  ami  the  perjury  assigned  was,  that  he 
sworn  that  dofemlant  resided  within  twonty  miles  fnmi  the  J 
of  the  jflaintiff's  resi'lenoe,  would  the  affivlavit  prove  that  he 
so  sw*»rn?]  The  atHtlavit  distinctly  states  the  plaintiff  might  I 
sueil  in  tiie  Southwark  County  Court. 

ALi)i:i:s(iN,  r». — The  ease  of  P'frrsnn  v.  Davis  is  conelu; 
It  was  a  fMnir.il  decision  of  the  full  court,  and  1  could  not  ovei 
it,  even  if  I  considered  it  wroni^,  which  I  do  not.  To  allow 
t(»  enter  vour  suirirostion,  with  etTtaintv  that  it  w<^iild  be  defe 
*n\  demuiTer,  w(»i;M  l)e  only  to  put  the  j^irlies  to  needless  ex{K 

Ilf/lc  tU.<charqctL  frith  eos\ 
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COURT  OF  EXCHEQUER. 

Hilary  Term,  1850. 

(Coram  Rolfe,  B.,  sitting  apart  to  hear  motions.) 

Edwards  v.  Rogers. 

Jnriscliction — Prohibition —  Certiorari —  Costs, 

entered  a  plaint  in  a  County  Court  to  recover  20/.  for  damages  done 
lo  his  afield  by  certain  lime  kilns  of  B,  during  the  period  from 
November  lOt'h,  1843,  to  October  SOth,  1849.  That  plaint  having 
heen  removed  to  this  court  by  certiorari,  on  the  ground  that  the  lime 
hbis  were  of*  greater  value  tha?i  20/.,  and  that  Bh  praperty  ifi  them 
would  be  destroyed  if  A,  were  to  succeed,  A.  entered  a  second  plaint 
m  the  County  Court  for  5/.  for  the  same  cause  of  action,  laying  the 
period  of  the  injury  to  be  from  November  lOth,  1843,  to  November  30M, 
1849. 

M,  that  the  Cottnty  Court  had  jurisdiction  to  entertain  the  second 
fiainty  and  that,  therefore,  prohibitimi  would  not  lie,  and  that  a 
MHiorari  could  not  issue,  as  the  cause  of  action  did  not  exceed  51, 
Ml  will  be  allowed  to  the  successful  party,  though  the  other  party  has 
km  guilty  of  no  impropriety,  as  the  object  of  granting  thetn  is  to 
nkd/urse  the  successful  party,  and  not  to  punish  the  other, 

tHE  plaintiff  had  brought  an  action  in  the  County  Court 
against  the  defendant,  to  recover  20/.  damages  for  an  injury 
l^ed  to  be  done  to  his  fields  by  the  fumes  of  certain  lime  kilns 
lloDging  to  the  defendant,  from  November  10, 1843,  to  October  30, 
149.  A  certiorari  WQS  granted  by  this  court,  on  an  affidavit  that  the 
Be  kilns  were  worth  more  than  20/.,  and  would  be  rendered 
Jocless  if  the  plaintiff  were  to  obtain  a  verdict.  Thereupon 
ie  plaint  was  removed  into  this  court.  On  November  30, 
iDtQcr  action  was  brought  in  the  County  Court  against  the 
ifendant  by  the  plaintiff,  demanding  51,  for  injury  done  by  the 
be  hme  kilns,  from  November  10,  1843,  to  November  30,  1849. 
fke  defendant  pleaded  that  the  former  suit  was  pending,  but  the 
Ifce  onlered  the  cause  to  proceed.  It  was,  however,  adjourned, 
•Tnow  a  prohibition  was  moved  to  stjiy  further  proceedings  in  it. 

flfikr  said  that  he  would  abandcm  the  rule  for  certiorari. 

I'nthank  now  showed  cause. — The  90tli  section  of  9  &  10  Vict. 

%,  enacts,  that  "no  plaint  entered  in  any  court  holden  under 
i  act  shall  be  removed  or  removable  into  any  of  Her  Majesty's 
^perior  Courts  of  Record,  by  any  writ  or  process,  unless  the  debt 
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Edwards     or  damage  claimed  shall  exceed  5L     A  certiorari^  therefore^ 
^^-  not  issue  in  this  case.     But  a  prohibition  is  only   an  ix 

'      attempt  to  obtain  the  same  objects.     The  only  ground  on 

1850.  a  Superior  Court  will  grant  a  prohibition  is  tnat  the  ii 
_  /TTT  court  is  trespassing  beyond  its  jurisdiction.  In  some 
Prohibition^  iudccd,  whcrc  the  power  to  proceed  by  certiorari  has  been 
Certiorari-^  away,  the  courts  have  allowed  a  habeas  corpus  to  issue,  but  i 
Costs.  in  favour  of  liberty.  So  in  Com.  Dig.,  Prohibition  A.  1,  it : 
down  that  prohibition  may  ffo  to  the  Cinque  Ports  if  they  pi 
for  the  cause  of  a  suit  well  commenced  at  law,  but  the 
authority  cited  for  that  is  Williams  v.  Lister  (Hard.  475), 
only  shows  that  the  inferior  court  will  be  restrained  if  it  prei 
to  prohibit  the  Superior  Court.  The  existence  of  the  f 
plaint  in  this  case  makes  no  difference;  for  when  a  cai 
removed  by  certiorari^  on  the  application  of  the  defendan 
plaintiff  is  not  bound  to  follow  the  cause  into  the  Superior  • 
{Norrish  v.  Richards^  5  Xev.  &  M.  268),  and  the  plain 
willing  to  discontinue  it  if  the  court  shall  require.  The  p 
the  pendency  of  the  former  plaint,  is,  it  would  seem,  no  a 
in  the  County  Court,  and  even  if  it  were,  the  plea  is  not  g( 
to  part  only  of  the  cause  of  action:  (/////  v.  White,  6  Bing. 
26.)  Nor  is  this  any  hardship  upon  the  defendant,  for  if 
mcnt  be  recovered  against  him  in  the  County  Court,  he 
plead  that  judgment  and  payment  under  it  in  bar  of  the  actic 
Hake  in  support  of  the  rule. — Whatever  the  form  of  the  a 
the  real  question  at  issue  is,  the  whole  value  of  the  lime-kili 
if  the  plaintitt*  succeeds  there  will  be  a  fresh  cause  of  j 
against  the  defendant  every  day  they  continue  to  be  used, 
tically  tlie  right  to  use  the  limc-kilus  at  all  is  at  issue — thi 
be  tried  by  the  judge  of  an  inferior  court,  although  the 
(question  has  been  already  carried  for  decision  before  tliis  • 
The  sum  claimed  differs,  but  the  cause  of  action  is  the  same 
the  plaintiff  is,  in  fact,  dividing  his  cause  of  action,  and  bri 
two  plaints  upon  it,  which,  by  section  63,  he  is  forbidden  i 
[RoLFE,  B. — This  is  not  a  "  splitting  "  of  a  cause  of  action, 
means  that  if  one  have  a  cause  of  action  for  A.,  B.,  an 
he  shall  not  have  a  separate  cause  for  each.  Here  the  pi 
proceeds  for  his  whole  cause  of  action  in  the  first  plaint 
real  objection  is,  that  having  proceeded  for  A.,  B.,  and  C.,  h< 
proceeds  for  A.,  B.,  C,  and  D.]  Yes,  and  so  would  re 
damages  twice  over. 

IloLFE,  B. — I  do  not  think  I  have  any  discretion  in  thii 
I  may  have  a  discretion  where  I  have  jurisdiction  to  prohibit 
not  where  I  have  no  jurisdiction  to  do  so.  I  will  look  t 
affidavits.  Cur.  adr.  r 

January  26. 

RoLFE,  B. — I  have  considered  this  case,  and  I  am  satisfiei 
the  court  has  not  power  to  grant  a  prohibition.  The  statu' 
pressly  enacts,  that  where  the  cause  of  action  is  less  than 
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hall  not  be  removed ;  and  I  cannot  presume  that  the  Judge  of     Edwabdb 
he  County  Court  will  not  do  justice  and  decide  correctly.     But  I         ^' 
haSl  make  it  a  condition  that  the  plaintiff  shall  not  proceed  with      ^^^^ 
lie  plaint,  which  has  been  i^emoved  into  this  court  isso. 

Unthank  applied  for  the  costs  of  the  present  application,  which       ,t: 
m9B   resisted  by  Baffley,  on  the  ground  that  in  making  it  the  p^^S^J^ 
Pefendant  had  not  been  guilty  of  any  impropriety.  Certtormi-^ 

"■   BoLFE,  B. — ^I  think  me  costs  should  be  allowed.     Costs  are  not       ^<*^- 
l»  be  looked  upon  as  a  punishment  for  crime,  but  as  a  compensation 

kthe  other  party.     As  the  defendant  has  put  the  opposite  party 
expense,  it  is  only  right  that  he  should  reimburse  him. 

Rule  discharged  with  costSy  the  plaintiff  undertaking 
not  to  proceed  with  the  first  suit. 


COURT  OF  EXCHEQUER 

Trinity  Term,  1850. 

The  Apothecaries'  Company  v.  Burt. 

diction — Prohibition — Action  for  penalties — Excess  above  201. 

plaint  was  entered  in  a  County  Court  to  recover  201.  penalty  for 
tising  as  an  apothecary.       The  particulars  stated  the  cause  of 

ion    thus:    **  Action   to    recover    201.  for  that  on and  on 

ers  other  days  and  times  the  defendant  did  act  and  practise  as  an 

'hecaryy  SfC.  at  A.  in  the  county  of  C,  A.  in  the  county  of  iV.,  B, 

the  county  of  C,  and  B.  in  the  county  of  N.y  by  then  and  there 

ing  on  E.,  F.y  G.,  and  H.,  whereby  he  has  forfeited  20/."  SfC. 
t/tat  such  particulars  did  not  disclose  a  cause  of  action  exceeding 
L,  and  that,  therefore,  the  County  Court  had  jurisdiction, 

HIS  was  a  rule,  calling  upon  the  Judge  of  the  Cambridgeshire 
County  Court  to  show  cause  why  a  prohibition  should  not 

J  to   restrain  all   further  proceedings  in  this   action.      The 

wing  plaint  had  been  entered : 
8ammons  to  appear  to  plaint. 
No.  of  plaint,  C.  140. 
Between  the  Master,  Wardens,   and  Society  of  the   art  and 

stery  of  Apothecaries  of  the  city  of  London,  plaintiffs,  against 
olm  Gordon  Kelly  Burt,  defendant. 

Sect  59. — You  are  hereby  summoned  to  appear  at  a  County 
,  to  be  holden  at  the  Session-house  in  Wisbeach,  St.  Peter's, 

the  fifth  day  of  April  next,  at  the  hour  of  nine  o'clock  in  the 
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ApoTBECABres  forenoon,  to  answer  the  above-named  plaintifis,  in  an  action  on  o 
CoMPAsnr     tract,  irregularly  practising  as  an  apothecary. 
BuBT.  ^6  particulars  annexed. 

Debt  or  claim 

1850.  Costs  of  summons  and  service 

JurudieHon—  Paying  money  into  court  and  out  of  courts 

Actam/or  entering  satisfaction,  &c. 

^'"'^*****  Calling  cause        -  -  -  - 

£21   10    8 

This  is  an  action  brought  to  recover  the  sum  of  20/.  for  th 
afler  the  1st  day  of  August,  1815,  mentioned  in  a  certain  act 
Parliament  passed  in  the  55th  year  of  the  reign  of  ELis  k 
Majesty  King  George  the  Third,  intituled  "  An  Act  for  bel( 
regulating  the  practice  of  Apothecaries  throughout  England  i 
Wales,"  and  before  the  commencement  of  this  suit,  to  wit,  onl| 
17th  day  of  November,  1849,  and  on  divers  other  days  and 
the  defendant  (he  the  defendant  not  being  a  person  who,  on 
said  1st  day  of  August,  1815,  or  at  any  time  theretofore,  was 
practising  as  an  apothecary)  did  act  and  practise  as  an  apol 
m  England,  and  within  the  jurisdiction  of  this  court,  that  is  to  I 
in  Upwell,  in  the  Isle  of  Ely,  and  county  of  Cambridge ;  Upwi 
in  the  county  of  Norfolk ;  Outwell  in  the  Isle  of  Ely,  and  conntf 
Cambridge ;  and  Outwell,  in  the  county  of  Norfolk,  by  then  i 
there,  as  such  apothecary,  attending  and  advising  and  ft 
and  supplying  medicines  to  and  for  the  use  of  certain  personfl^j 
wit,  one  George  Sw^an,  one  Caroline  Palmer,  one  Eliza  An<" 
and  one  William  Ransom,  without  having  obtained  such  cei 
as  by  the  said  act  is  directed,  contrary  to  the  form  of  the 
in  such  case  made  and  provided,  whereby,  and  by  force  of 
same  statute,  the  defendant  forfeited  for  his  said  offence  the  d 
of  20/.  The  sum  of  20/.  i?o  forfeited  is  the  sum  which  this  acli 
is  brought  to  recover. 

Martin,  Q.C.  and  Robinson  now  showed  cause. — It  has  bi 
already  decided  that  actions  for  penalty  may  be  brought  in  i 
County  Court.  AVhcn  the  rule  was  obtained  it  was  made' 
appear  that  the  action  was  brought  for  four  penalties.  This,Iifl| 
ever,  is  not  the  case.  We  only  seek  to  recover  one  penalty,  i 
the  judge  would  have  stopped  the  case  as  soon  as  one  was  deil 
established.  ' 

Platt,  B. — It  should  be  given  in  evidence,  not  in  the  partk 
lars.  You  take  advantage  of  the  whole  four  in  order  to  have  | 
chance  of  succeeding  on  either. 

Martin, — The  intention  of  the  plaintiffs  was  to  give  the  deft 
dant  information  as  to  the  acts  he  meant  to  go  for. 

RoLFE,  B. — You  arc  entitled  to  recover  one  penalty  for  acti 
as  an  apothecary  generally. 

Alderson,  B. — The  whole  of  your  practising  is,  accordii^ 
your  argument,  one  net  of  practising. 

Robinson. — So  it  may  be  until  he  is  prosecuted. 
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LL.i>£RSON,   B. — Surely   every   separate    attendance   on   each  Apotoecakies 
lent  is  a  separate  offence.  Company 

Robinson. — The  act  does  not  make  the  form  of  proceedings  the        Bum, 
e  as  to  jurisdiction.    The  question  is,  what  he  demands.     He        — 
mdons  the  excess.  ]^' 

Naylor,  contrd. — The  simple  question  is,  whether  the  particulars  Jurisdiction-^ 
dose  a  cause  of  action  for  more  than  20/.     They  say  that  the     ^^^^^I^ 
bndant  practised  at  four  different  places,  on  four  different  persons,     ^'*"~**'- 
1   at   four  different  times.      An    action  for  the  same  cause 
T  be   brought  in  the  County   Court  again.      The   Apothe- 
wi  Company  cannot  abandon  any  part  of  the  penalty,  as  only 
^4ialf  belongs  to  them ;  sect  26  gives  one-half  of  the  penalty  to 
"ormer.     Besides,  there  has  not  been  here  a  sufficient  aban- 
t  of  the  cause  of  action.  This  court,  in  Grimbley  v.  Aykroyd 
&  Macrae,  79),  have  defined  what  a  cause  of  action  means, 
excess  of  such  cause  of  action  should  be  expressly  aban- 
in  the  particulars :  (  Vines  v.  Arnold,  19  L.  J.  98,  C.  B.) 

£.  B. — It  seems  to  me  that  you  cannot  sue  for  penalties  at 
the  County  Court. 

for. — The  cause  of  action  appears  to  be  80i ;  and  the  plain- 
eoold  not  abandon  any  part,  as  one-half  belonged  to  other 

ILLOCK,  C.B. — This  rule  must  be  discharged.     I  do  not  see 

)n  for  depriving  the  County  Court  of  jurisdiction.     The 

*8  claim  is  limited  to  201,  and  no  more  can  be  recovered 

this  plaint      The  particulars  of  the   claim   are   certainly 

ms  and  might  give  rise  to  a  question  on  which  it  will  be 

iry  to  pronounce  a  decision,  viz.,  whether  the  illegal  acts 

the  defendant  at  different  days  and  places,  may  be  made 

ject  of  one  or  more  penalties.     The  present  claim  is  limited 

more  cannot  be  recovered;  and  the  County  Court  has  juris- 

to  that  amount  whether  the  claim  be  originally  within  that 

or  the  plaintiff  be  willing  to  reduce  his  demand  to  that 

It  and  abandon  the  surplus. 

PERSON,  B. — I  do  not  see  that  the  plaintiffs  have  a  cause  of 

above  201;  consequently  there  can  be  no  abandonment  of 

The  particulars  may  be  ambiguous  and  open  to  special 

r,  but  that  is  for  the  judge  of  the  County  Court,  who 

do  well  at  the  trial  to  make  them  elect  on  which  of  the  four 

I  they  mean  to  go,  and  use  the  others  as  evidence. 

E,  B. — I  am  of  the  same  opinion,  on  the  simple  ground 

lis  is  an  action  for  a  personal  demand  not  exceeding  20/.  The 

say,  '*  We  so  for  a  penalty  of  20/.  under  the  Apothecaries, 

will  prove  it  by  showing  that  the  defendant  has  attended 

.,  C,  and  D.^ 

tTT,  B.,  concurred.  Bnle  discharged. 

\ 
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COURT  OF  COMMON  PLEA& 

Trinity  Term,  1849,  and  Hilary  Temiy  18S0. 

Ex  parte  Keighlet,  Re  Keighley  v.  Goobman. 

Costs  as  between  attorney  and  client  —  Construction  of  9  ^  10 

c.  95,  s.  91. (a) 

Section  91,  o/*9  ^  10  Vict,  c.  95,  provides  that  ^*no  attorney 
entitled  to  have  or  recover  tlierefore  any  sum  of  money ^  unless 
or  damage  claimed  shall  be  more  than  4.0s.,  or  to  have  or  reeover{ 
than  lOs.  for  fees  and  costs,  unless  the  debt  or  damage  claimti\ 
be  mote  than  5/.,  or  more  than  los,  in  any  case  within  the 
jurisdiction  given  by  this  act.^ 

Held  isty  that  the  above  provisions  apply  only  to  business  done  ii 

2nd,   That  they  do  not  abolish  the  ordifuiry  distinction  bettceen 
to  be  allowed  between  party  and  party,  and  the  remuneration 
attorney  is  entitled  to  from  his  client, 

^rdly.  That  an  attorney  is  entitled  to  recover  from  his  client^ 
done  out  of  court,  in  a  suit  in  the  County  Court,  a  reasonabie 
ration  beyond  what  is  allowed  by  the  above  section. 

Overruling  Ex  parte  Clipperton  (1  Cox  &  Macrae,  136.) 

BYLES,  Scrjt.  showed  cause  against  a  rule  obtained  in 
Tcmi  last,  by  J.  Brown,  calling  on  the  defendant  to  showil 
why  the  Master  should  not  review  his  taxation  of  costs  in  thiftl 
Two  bills  had  been  referred  to  the  Master  for  taxation ; 
is  inunaterial  here  ;  the  second  was  for  business  transacted 
County  Court  in  a  cause  Goodman  \.  Martin.     The  affidai 
not  clearly  show  what  was  the  nature  of  the  action  in  the 
Court,  but  I  believe  that  it  was  for  an  excessive  distress ; 
of  39/.  having  l)een  distrained  for,  when  25/.  only  was  due. 
court  gave  judgment  for  19/.  19.«f.    The  affidavits  conflict  as  toj 
this  sum  is  for;  the  plaintiif  says  it  is  for  12/L  10s.,  the 
excessive  distress,  and  7/.  95.  damages  in  respect  thereof 

(a)  13  &  14  Vict.  c.  61,  s.  6,  enacts  "that  the  foes  to  l>e  taken  by 
attorneys  praclisin;:;  in  the  s;iid  courts,  in  cases  brought  within  the  jurudictkn  gh 
act.  shall  be  as  follows  ;  an  attorney  shall  l)e  entitled  to  liave  or  rccorer  a  sum  doC  i 
\l.  \{)8.  for  liis  fees  and  costs,  where  the  debt,  damage,  or  demand  claimed  in  uiy] 
covenant,  debt,  detinue,  or  a!>suinpsit,  shall  not  exceed  352.,  or  2L  in  any  other  caati 
jurifldictiun  pvcn  by  this  act;  and  in  no  case  shall  any  fee  exceeding  2^.  4«.  6dL  be 
employing  a  barrister  as  counsel  in  the  caui>e;  and  the  expense  of  employing  a 
attorney,  either  by  plaintiff  or  defendant,  shall  not  Ihj  allowed  on  taxation  of  ( 
order  of  the  judpc;  and  the  judpes  of  the  said  courts  respectively  shall  finom 
dcteniiinc  in  wliat  cases  such  ex[K'nse8  shall  be  so  allowed.'*     It  will  be  ob* 
words,  '•  for  apjie.iring  or  acting  on  behalf  of  any  other  person  in  the  said  oonrt,** 
the  al)ove  cnartnient,  and  it  may  possibly,  therefore  be  contended  that  the  dcdsMB  ia 
Keighley,  will  not  apply  to  that  section.     But  that  act  and  the  9  &  10  Vict.  c.M,i 
construed  a.s  one  act,  and  section  6  of  the  former  must  therefore  be  constmed  with 
s.  91  of  the  latter,  and  if  so  the  rule  Inid  down  in  Ex  parte  Keighley,  will  apply  to  < 
the  extended  jnrisdiction. 


COUNTY  COURTS  CASES.  285 

it,    in   the   suit    Goodman  v.  Martiuy   paid   the  plaintiff      Ex  parte 
y  26/.  1*.  4rf.,  and  this  bill  being  20/.  19^.  2d.,  that  leaves  ^^kwg^^t 
/.  due  from  him  to  the  present  defendant.     There  was  a  ^^ 

before  the  Master  how  much  of  the  26/.  \s.  4d.  should  be     Goodman. 
for  costs.     The  defendant  said,  "  by  act  of  Parliament  you        ^^ 
entitled  to  15«."   The  Master  allowed  the  attorney  61. 2s.  4d.        — .' 
e  difference  between  19/.  19^.  for  which  the  County  Court  CoMt^f^^^ 
Igment,  and  the  26/.  Is.  4d.  allowed  by  the  Master;  this,    "''S 
iitiff  says,  is  not  enough ;  I  say  it  is  more  than  enough, 
ts  out  of  pocket  were  3/.  17^.  4^?. ;  add  to  this  15^.  given 
ztj  and  the  amount  is  4/.  12^.  4d. ;  more  than  this  he  is  not ' 
to.     Thus  the  case  stood  when  the  Master  made  his  alio- 
Whether  plaintiff  is  entitled  to  more  depends  on  9  &  10 
95, 8.  91,  which  says,  that  "  no  barrister,  attorney,  or  other 
jxc<;pt  by  leave  of  the  judge,  shall  be  entitled  to  be  heard 
any  question  as  counsel  for  any  other  person  in  any  pro- 
in  any  court  holden  under  this  act ;  and  no  person  not 
i  attorney  admitted  to  one  of  Iler   Majesty's    Superior 
)f  Record,  shall  be  entitled  to  have  or  recover  any  sum 
r  for  appearing  or  acting  on  behalf  of  any  other  person  in 
court,  and  no  attorney  shall  be  entitled  to  have  or  recover 
5  any  sum  of  money,  unless  the  debt  or  damage  claimed 
more  than  40^.,  or  to  have  or  recover  more  than  10*.  for 
ind  costs,  unless  the  debt  or  damage  claimed  shall  be  more 
or  more  than  15*.,  in  any  case  within  the  summary  juris- 
riven  bv  this  act."     At  the  taxation  this  clause  of  the 
md  the  case  of  JBi  parte  Clipperton,  re  Green  (1  Cox  & 
136),  were  brought  before  the  Master.    This  case  seems  to 
it  for  professional  business  in  the  County  Court,  as  well 
3  at  the  trial,  the  attorney  shall  have  only  15*.,  the  object 
atute  being  to  discourage  professional  assistance. 
E,  J. — As  far  as  regards  business  in,  and  attending  the 
have  no  doubt  155.  is  all  the  statute  intends  he  shall  have. 
Seijt. — The  decision  in  Ex  parte  Clipperton  is,  that  there 
2h  a  case  no  difference  in  the  taxation  of  costs  between 
i  party,  and  attorney  and  client. 

E,  J. — The  statute  says,  "  appearing  or  acting  in  court ;  ** 
earing  in  court  means  something  done  in  the  coiut  itself, 
ig  means  the  same  thing. 

Seijt. — That  was  the  argument  in  the  Court  of  Queen's 
nd  they  took  time  to  consider  tlie  point.  That  case,  it  is 
[J,  should  govern  the  present.  The  Masters  of  all  the 
low  15*.  only,  in  addition  to  costs  out  of  pocket.  It  will 
nded  that  the  difference  between  12/.  10*.  and  19/.  19*. 
^ed  for  costs  and  charges,  but  that  is  not  so.  Here 
!  conflict  upon  the  affidavits.  I  submit  that  this  is  a  ques- 
16  construction  of  the  statute,  and  that  there  has  already 
3cision  upon  it  in  the  Court  of  Queen's  Bench  in  my 
lerefore  tnis  rule  should  be  discharged. 
•9  C.  J. — Where  are  the  judge's  notes  of  the  trial  ? 
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Ex  parte         [A  discussion  here  took  place  as  to  admitting  them,    flven' 

Kmohley,    ^\^q  notes  which  had  been  certified  as  in  the  judge's  handw 

,;.  (Mr.  Koe's)  by  the  clerk  of  the  court,  were  handed  up,  an 

Goodman,     spected.] 

1860  Broumy  J.  in  support  of  the  rule. — ^It  will  appear  on  oonffldei 

— '        that  the  sum  of  7L  9s.  was  for  plaintifTs  costs. 
^flS^JLJ^T*     Wilde,  C.  J. — It  is  clear  ilr.  Koe  could  not  give  the  an 
i^li^       of  Keighley's  costs  as  damages. 

Broum,  J.  — ^We  say  that  the  judge  had  a  right  to  give  71 
damages ;  but  whether  he  had  so  or  not,  he  gave  it  as  damag 

Maule,  J. — The  sum  of  19L  19*.  was  surely  given  for  dw 
costs. 

Broum,  J. — No.  There  was  6/.  10*.  for  costs  in  the  C 
Court  after  plaint.  There  is  a  broad  distinction  between  the 
charged  for  in  the  case  of  Ex  parte  Clipperton  and  those  i 
present  case.  From  the  language  of  the  judgment  there  is  m 
to  show  that  the  court  had  then  under  consideration  the 
before  suit.  The  91st  section  of  the  act  contemplates  onl]i 
in  and  about  the  plaint. 

Wilde,  C.  J. — The  section  seems  to  apply  to  the  bu^ei 
attendance  actually  in  court. 

BrowHy  J, — It  docs.  It  is  impossible  to  suppose  that  the  ] 
lature  intended  to  shut  out  attorneys  from  those  courts. 

Wilde,  C.  J. — Certainly,  if  that  was  the  object  of  the  L< 
ture  it  is  unfortunate,  for  it  drives  parties  to  employ  perso: 
very  likely  to  advance  their  interests. 

Browriy  J, — Allowing  the  decision  in  the  Queen's  Ben 
fullest  extent,  it  does  not  go  the  length  the  other  side  w 
stretch  it ;  in  fact  it  docs  not  touch  this  case  r.t  all.  I  say  tl 
15*.  allowed  by  statute  applies  only  to  the  plaint  and  not  to 
ness  done  before  plaint,  which  is  the  nature  of  that  for  whi 
here  claim.     I  submit  this  rule  should  be  made  absolute. 

Cur.  adv.  i 

Judgment. — February  25. 

Maule,  J. — This  was  a  motion  to  review  the  taxation 
attorney's  bill.  The  Master  had  disallowed  certain  items  foi 
ness  done  and  preliminary  inquiries  before  commencing  a  i 
one  of  the  County  Courts  established  by  the  act  9  &  10  Vict 
The  ground  of  the  disallowance  was,  that  the  91st  section  oft 
prevented  an  attorney  from  having,  as  remuneration  for  his  se 
m  any  suit,  any  larger  sum  than  fifteen  shillings.  This  ccBi 
tion  of  the  section  appears  to  have  been  adopted  by  the  ' 
of  Queen's  Bench  in  the  case  of  Ex  parte  Clipperton.  H 
heard  the  case  argued  on  this  question,  and  havmg  taken  ti 
consider  it,  we  find  ourselves  compelled  to  adopt  a  different 
struction  of  the  section  in  question.  That  section  b^ns by] 
ding  that  no  person  but  an  attomev,  or  barrister-at-law  insti 
by  such  attorney,  on  behalf  of  tlie  party,  or  any  other  i 
allowed  by  the  judge  to  appear  instead  of  such  party,  sb 
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1  to  appear  iu  the  County  Court  for  any  other  party,  and     £x  pane 
erson  is,  by  the  next  clause,  restricted  from  having  a  title  to    Kmohlbt, 
rd  to  argue  any  question  as  counsel  without  leave  of  the         ,;. 

This  is  followed  by  a  clause  in  the  following  words: — **  And  Goodkak. 
3on,  not  bein^  an  attorney  admitted  to  one  of  Her  Majesty's  ^^ 
or  Courts  oi  Record,  shall  be  entitled  to  have  or  recover  — .* 
m  of  money  for  appearing  or  acting  on  behalf  of  any  other  Cotu  at  beseem 
in  the  said  court ;  and  no  attorney  shall  be  entitled  to  have  "^^^^JSt 
»ver  therefore  any  sum  of  money,  unless  the  debt  or  damage 
i  shall  be  more  than  forty  shillings,  or  to  have  or  recover 
than  ten  shillings  for  his  fees  and  costs,  unless  the  debt  or 
e  claimed  shall  be  more  than  51.  or  more  than  fifteen  shillings 
'  case  within  the  summary  jurisdiction,  given  by  this  act." 
ctioQ  then  goes  on  to  provide  "  that  no  fee  exceeding  1  /.  Ss.  6d. 
e  allowed  for  employmg  a  barrister  as  counsel  in  the  cause, 
e  expense  of  employing  a  barrister  or  an  attorney  shall  not 
wed  on  taxation  of  costs  in  case  of  a  plaintiff  unless  5L  is 
red^  or  in  case  of  a  defendant  unless  5L  is  claimed,  or  in  any 
ithout  an  order  of  the  judge."  The  first  clause,  containing 
iption  of  the  persons  to  be  allowed  to  appear  in  the  court 
•ther  party,  seems  very  clearly  to  apply  only  to  the  appear- 
I  the  court  of  such  person  as  the  representative  of  a  party 
ould  otherwise  have  to  appear  for  himself.  The  next  pro- 
restricting  the  party  to  be  heard  to  argue  as  counsel,  also 
tly  applies  only  to  the  proceedings  in  court.  The  clause  in 
m  begins  with  this  provision : — "  No  person  not  being  an 
jy  admitted  to  one  of  Her  Majesty's  Courts  of  Record,  shall 
tied  to  have  or  recover  any  sum  of  money  for  appearing  or 
on  behalf  of  any  other  person  in  the  said  courts     These 

certainly,    in    their    literal  construction,   apply   only  to 

is  done  in   the  court;   and    this  is  not  only  the  literal 

but   the   natural   and   obvious  sense    of  the   words,   and 

bject   of  the   preceding  paragraph   of  the   section,   being 

in  court  only,  confirms  this  construction.  Indeed,  it 
be  difficult  to  conceive  words  more  expressly  to  confine 
actment  to  what  is  done  in  court  than  those  actually  do, 
ppearing  or  acting  on  behalf  of  any  other  person."  The 
next  following,  on  which  the  present  question  immediately 
are  "  no  attorney  shall  be  entitled  to  have  or  recover  there- 
Y  sum  of  money  unless  the  debt  or  damage  claimed  shall  be 
han  forty  shillings,  or  to  have  or  recover  more  than  ten 
B  for  his  fees  and  costs  unless  the  debt  or  damage  claimed 
e  more  than  5/.  or  more  than  fifteen  shillings  in  any  case 
the  summary  jurisdiction  given  by  this  act."  Here  the  word 
Fore  "clearly  is  intended  to  refer  to  the  preceding  words  "for 
ng  or  acting  on  behalf  of  any  other  person  in  the  said  court.'' 
t  the  right  to  have  or  recover  anything  in  cases  not  above 
lillings  is  also  taken  away  only  in  respect  of  "  appearing  or 
^n  behalf  of  any  other  person  in  the  said  court."  It  is  true 
rd  **  therefore"  is  not  used  in  the  provision,  where  ten  shil- 
r  fifteen   shillings  may  be  recovered;  the  words  being — 
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£x  parte     "  to  have  OF  recovcr  more  than  ten  shillings  for  his  feeii  or  cost 
KnoHLET,    without  saving  "  therefore."    But  it  appears  to  us  that  the  pw 
9,  sion  is  to  be  consiuered  as  applying  to  fees  and  costs  of  appean 

Goodman,  or  acting  on  behalf  of  any  other  person^  and  only  to  the  appean 
^^  and  acting  on  behalf  ot  such  person  in  court  If  this  were  i 
— '•  SO5  it  would  follow  that,  in  cases  not  exceeding  forty  shilfinj 
^^^uorn^m^  the  attomcy  might  recover  for  what  was  done  out  of  court,  Ii 
'  c^t  ^^^  ^^  cases  exceeding  that  amount.  Indeed,  the  Coiurt 
Queen's  Bench,  as  reported,  seem  to  have  considered  that  t 
restriction  of  the  fees  to  ten  shillings  and  fifteen  shillings  shall 
understood  as  the  fees  for  appearing  and  acting  th  the  court 
behalf  of  another  person,  and  express  that  opimon  in  the  ea 
mencement  of  their  jud^ent,  observing  that  ^*  the  words  of  i 
section  are  very  clear,  *  that  no  attorney  shall  be  entitled  to  bn 
or  recover  therefore^  that  is,  for  appearing  or  acting  on  behalf  of  I 
other  person  in  the  County  Court,  more  than  the  sums 
Taking  the  language  of  the  Legislature  in  its  ordinary  senses 
construction  in  question  of  the  w^ord  "  therefore*'  does  not  a] 
business  done  out  of  court  before  the  suit  is  commenced, 
that,  looking  to  the  general  scope  of  the  enactment,  we  01 
come  to  the  same  conclusion  on  the  subject.  The  proceedings  mj 
County  Courts  are  a  very  fit  subject  of  legislation.  In  est 
ing  such  courts,  the  act  contemplates  that  the  hearing  of 
would  be  usually  short,  and  therefore  the  limitation  of  uie  feeij 
parties  appearing  therein  is  naturally  incident  to  such  courtfl^ 
such  regulations  are  not  unusual  in  respect  ofproceedings  in  001 
But  when  one  man  employs  another  to  do  work  and  labour  for 
for  a  reasonable  remuneration,  it  seems  unreasonable  to  say 
contract  sliall  not  be  binding  if  the  employment  is  in  a  suit  inj 
County  Court,  but  shall  be  binding  if  it  is  not.  We  think 
construction  as  this  ought  not  to  be  allowed  unless  by  implii 
and  there  is  none  such  here.  The  Court  of  Queen  s  Bench  fl 
mate  an  opinion,  in  Ex  parte  ClippertoTiy  that  the  Legislature 
not  intend  to  make  any  distinction  between  an  attorney's  rigttj 
recover  from  the  opposite  party  and  his  own  client ;  but  we 
there  is  no  reason  for  construing  the  act  as  abolishing  the 
distinction  between  the  costs  to  be  allowed  between  party 
party,  and  the  remuneration  that  the  attorney  is  to  recover  ' 
his  client.  The  framers  of  the  act  use  appropriate  words  in 
ing  of  both  kinds  of  claims ;  the  attorney's  is  described  as  a 
"  to  have  or  recover,"  while  the  costs  between  party  and  pftrt]r| 
described  as  costs  allowed  on  taxation.  On  the  whole,  we 
there  is  nothing  in  this  section  to  take  away  the  right  of  an  alM 
ney  to  be  paid  a  reasonable  amount  for  work  done  out  ofoo>( 
before  the  institution  of  the  suit,  or  to  take  away  the  right  of  i 
Superior  Courts,  which  alone  have  the  jurisdiction  to  tax  attorn^ 
bills,  and  to  allow  a  reasonable  remuneration  for  this  descripti 
of  labour.*  The  rule  must,  therefore,  be  made  absolute. 

Rule  absohtt 


COUNTT  COURTS  CASES.  289 


COURT  OF  COMMON  BENCH. 

Easter  Term,  1850. 
Gb££N    v.    Arundel. 

Jurisdiction — Practice — Reducing  claims, 

eteni  to  a  plaintiff^  to  reduce  a  claim  below  6/.,  for  the  purpose 
'enting  the  plaint  from  being  removed  by  certiorari  into  a 
>r  Court 

I  demands  of  less  than  51.  are  not  removable  by  certiorari^  even 
h  it  be  sworn  tJuit  difficult  questions  of  law  are  likely  to  arise. 

IS,  Serjt  moved  for  a  certiorari  to  remove  a  plaint  bom  the 
^unty  Court  of  Hertfordshire.     The  plaintiff  had  made  a 
the  County  Court  at  St.  Alban's  for  lOi,  for  the  taking  his 
der  a  distress,  which  goods  were  sent  for  sale  by  auction 
)A  on  the  premises  where  the  distress  for  rent  was  made, 
urpose  of  such  sale:  {Adams  v.  Grave,  1  Cr.  &  M.  380.) 
is  the  defendant  applied  at  chambers  and  obtained  a  cer- 
remove  the  plaint  from  the  County  Court.     The  plaintiff 
ntly  issued  another  plaint  out  of  the  County  Court  for 
and  in  the  affidavit  in  support  of  the  rule  it  was  stated 
claim  was  in  respect  of  the  identical  causes  of  action  for 
e  first  plaint  was  issued ;  and  the  affidavit  also  contained 
1  aUegation  that  matters  of  law  were  likely  to  arise,  upon 
was  desirable  that  the  case  should  be  tried  in  one  of  the 
Courts.     The  only  section  of  the  9  &  10  Vict.  c.  95,  to 
is  material  to  refer,  is  sect.  90,  ^^  that  no  plaint  shall  be 
or  removable  from  the  County  Court  into  any  of  the 
Courts  by  any  writ  or  process,  unless  the  debt  or  damage 
jhall  exceed  51,  and  then  only  by  leave,"  &c. 
e  Court. — A  plaint  cannot  be  removed  under  any  cir- 
;cs^  if  the  sum  demanded  does  not  exceed  5L 
Seijt. — Then  there  is  another  question.    Can  the  plaintiff, 
[ready  brought  an  action  for  the  larger  sum,  now  reduce 
for  the  same  cause  of  action  to  a  less  sum  than  5/.,  pur- 
evade  the  jurisdiction  of  this  court  ? 
J  CouBT. — There  can  be  no  doubt  about  it 

Rule  refused. 
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BAIL  COURT. 

Hilary  Term^  January  30^  1850. 

(Before  Mr.  Justice  Erle.) 

Jones  p.  James. 

Jurisdiction — Practice — Prohibition. 

In  December  1847,  an  order  was  made  by  a  judge  of  a  County 
under  sect.  60  of  the  9  8t  10  Vict  c,  95,  Jor  suing  the  defendam 
was  then  residing  out  of  the  jurisdiction.  It  did  not  appear  w 
thereupon  any  summons  issued,  but  in  January  1850,  a  summ 
an  action  in  which  the  same  parties  were  plaintiff^  and  defendant 
and  was  served,  together  with  the  before-mentioned  order  upi 
defendant,  who  was  then  residing  out  of  the  jurisdiction.  Upo 
the  defendant  gave  notice,  as  provided  for  by  sect  76,  of  his  iiU 
to  plead  the  Statute  of  Limitations :  but,  before  the  day  of  fri 
moved  this  court  for  a  writ  of  prohibition,  on  the  ground  A 
County  Court  had  no  jurisdiction,  there  being  no  valid  order  to  n 
the  summons : 

Held,  that  %cheiher  or  not  the  order  of  1 847  was  sttfficieni  to  suppi 
summons  in  \  850,  the  defendant  had  waived  the  objection  by  app 
and  giving  notice  oj  his  plea, 

Quare,  whether  an  order  for  leave  to  issue  a  summons  into  a  J 
district  must  be  founded  on  a  plaint  already  entered? 

IN  this  case  a  rule  nisi  had  been  obtained  for  a  writ  of  pp 
tion  to  restrain  further  proceedings  in  this  cause  in  the  CN 
Court  of  Cardiganshire.  It  appeared  that  on  the  13th  of  Oci 
1847,  an  application  was  made  by  the  plaintiff  to  the  judge  o 
above  County  Court,  under  sect.  60  of  the  9  &  10  Vict,  c  9. 
leave  to  summon  the  defendant,  who  was  then  living  somei 
in  Middlesex,  whereupon  an  order  was  made  to  that  < 
Nothing  further  was  heard  of  the  action  until  the  3rd  of  Jai 
1850,  when  a  summons  in  this  cause  was  issued  out  of  the 
court,  and  duly  served,  together  with  the  former  order,  upo 
defendant,  requiring  him  to  appear  at  the  return  of  the  sumi 
namely,  on  the  25th.  The  defendant,  in  order  (as  it  was  s\ 
to  avoid  having  judgment  pronounced  against  him  in  case  i 
not  pleading  and  not  succeeding  in  obtaining  the  present  rule, 
notice  (on  the  19th  of  January),  pursuant  to  sect.  76  andm 
of  his  intention  to  plead  the  Statute  of  Limitations.  Thisrul 
obtained  before  the  cause  in  the  County  Court  was  tried,  in  c 
quence  of  which  the  trial  was  postponed.  It  did  not  a; 
whether  or  not  any  summons  had  issued  at  the  time  of  the  gni 
of  the  order  in  1847,  or  before  the  issuing  of  the  summo 
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iiary  1850.     The  present  rule  was  moved  for  on  the  23rd  of       Jokbs 
iiary,  upon  the  ground  that  as,  from  the  long  interval  between  ^* 

granting  of  the  order  in  1847,  and  the  issuing  of  the  summcms        ^""^ 
.850,   the  latter  could  not  properly  be  connected  with  the        1850. 
ler,  and  as  the  defendant  was  living  out  of  the  jurisdiction  of  jtn-jj^jjon 
County  Court  of  Cardiganshire  when  the  summons  issued,  the    Praetk^^ 
seeding  was  void.  ProhUnHtm, 

iir  «/•  JBayley  showed  cause,  and  contended,  first,  that  as  the  act 
Parliament  contains  no  limitation  as  to  within  what  time  the 
imous  must  issue;  after  an  order  under  sect.  60,  it  may  issue  at 
time  ;  secondly,  that  the  defendant  had  waived  any  objection 
n  this  ground  by  appearing  and  pleading. 
Morgan  JUoyd^  contrd. — Tlie  ground  on  which  the  County 
irt  claims  jurisdiction  in  this  case  is,  that  the  cause  of  action 
le  within  the  district,  and  in  such  a  case  a  summons  cannot 
e  without  the  leave  of  the  judge  previously  obtained.  The 
lonable  construction  of  section  60  of  9  &  10  Vict,  c  95,  is, 
t  the  obtaining  such  leave  is  a  condition  precedent  to  the 
mty  Court  having  jurisdiction  to  entertain  the  action.  Now, 
I  there  such  leave  obtained  in  this  case?  I  apprehend  not. 
^  order  for  leave  to  issue  a  summons  was  in  December » 1847, 
I  the  summons  was  not  issued  untilJanuary  1850.  Upwards  of 
\  jesTB  having  thus  elapsed  between  the  date  of  the  order  and 
t  of  the  summons,  the  order  for  leave  must  be  deemed  to  be 
nt,  and  to  be  no  longer  operative.  The  Legislature,  in  directing 
i  in  cases  like  the  present  a  summons  should  only  issue  by  leave 
Ae  judge,  contemplated  that  the  judge  should  use  a  discretion 
panting  or  refusing  leave  according  to  the  circumstances  of  the 
q;  and,  if  so,  the  leave  granted  must  be  construed  to  mean 
ve  to  issue  a  summons  within  a  reasonable  time.  Circumstances 
J  exist  in  1847  which  might  make  it  extremely  reasonable  that 
ommons  should  be  allowed  to  issue  against  a  party  living  out  of 
!  jurisdiction,  which  no  longer  exist  in  1850.  At  the  former 
iod,  the  defendant  might  be  living  in  an  adjoining  parish, 
ereas  at  the  latter  period  he  may  be  living  400  miles  off. 
2ndly.  An  order  for  leave  must  be  in  a  cause  already  pending. 
does  not  appear  whether  a  plaint  had  in  this  case  been  entered 
ore  the  date  of  the  order,  but  as  the  summons  was  not  issued 
dl  1850,  and  the  rule  of  practice  directs  that  the  summons 
wld  bear  the  same  date  with  the  plaint,  it  must  be  presumed 
It  the  plaint  was  not  entered  until  after  the  date  of  the  order, 
that  be  so,  there  was  no  cause  in  court  in  which  the  order  could 
re  been  made,  and  the  order  was  therefore  void. 
$rdly.  The  fact  of  the  defendant  having  given  notice  of  his  in- 
ttion  to  plead  the  Statute  of  Limitations,  does  not  supply  the 
nt  of  jurisdiction,  and  that  for  two  reasons — first,  consent 
mot  give  jurisdiction ;  and,  secondly,  the  giving  of  such  notice 
8  an  act  of  necessity,  since,  if  the  defendant  waited  until  the 
ultB  of  this  application  would  be  known  without  giving  such 
dee,  he  would  oe  deprived  of  that  defence  in  the  court  below. 

Cur.  adv.  vuU. 


Jokes 

V. 

Jaxbs. 
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Judgment. 


Erle,  J. — I  am  of  opinion  that  the  rule  for  a  prohibition 
1850.  case  ought  to  be  discharged.  It  is  a  case  in  which  the  ( 
jun$dictumr—  Court  of  Cardigan  might  have  had  jurisdiction  to  issue  a  su 
PfveUce—  against  the  defendant,  who  lived  out  of  the  jurisdictio 
ProkibUum.  upon  the  affidavit  it  is  left  in  doubt  whether  a  valid 
and  summons  were  served.  The  order  was  in  1847>  a 
summons  issued  in  1850;  but  whether  the  order  for  lea^ 
made  after  the  entry  of  the  plaint  or  not  does  not  appear, 
being  so,  it  is  unnecessary  for  me  to  determine  whether 
there  must  be  a  plaint  entered  before  leave  to  issue  a  su 
can  be  given.  I  am  clear  it  is  a  case  in  which  the  judge 
have  jurisdiction  if  the  defendant  appeared  and  went  on  wi 
litigation  without  taking  the  objection  to  the  process  which  b 
him  into  court.  There  is  an  order  which  may  be  r^uls 
there  is  a  summons  which  may  be  regular,  and  the  defendant 
bein^  served  with  them,  appeared  at  the  County  Court  offi< 
did  that  which  was  equivalent  to  pleading — he  gave  notice  t 
intended  to  appear  and  defend  himself,  on  the  ground  tb 
debt  was  barred  by  the  Statute  of  Limitations,  and  the  C 
Court  clerk  served  a  notice  upon  the  plaintiff  that  the  def< 
intended  to  appear  and  defend  himself  upon  the  ground  of  tl 
being  barred  by  the  Statute  of  Limitations.  If  the  process 
process  of  doubtful  validity,  I  am  of  opinion  that  if  he  came 
pleaded  to  the  action,  he  took  away  from  himself  the  po 
examining  into  any  points,  either  of  irregularity  or  of  di 
jurisdiction.  As  to  the  process  upon  which  he  was  called  u 
appear,  he  made  it  a  valid  suit  in  the  County  Court,  and  th 
this  application  for  a  prohibition  ought  to  be  discharged,  I. 
the  process  to  which  he  appeared  had  become  a  valid  process 
taking  all  the  circumstances  into  consideration,  especially  wl 
learned  counsel  said  had  passed,  I  think  it  ought  to  be  disc 
without  costs. 

Ruk  discharged  without  i 
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COURT  OF  QUEEN'S  BENCH. 

Easter    Term,  1850. 

Reg.  v.  Chilton. 

Interpleader-^Rule  Z9—Sects.  78  ^  118  (/9  ^  10  VicL  c.  95. 

)r  rule  39  it  is  directed^  that  "  tchen  any  claim  shall  be  made  to  or  in 
respect  of  any  goods  or  chattels  taken  in  execution  under  the  process 
of  any  court  holden  under  the  authority  of  the  said  act,  or  in  respect 
of  the  proceeds  or  value  thereof  by  any  landlord  for  rent,  or  by  any 
person  not  being  the  party  against  whom  such  process  has  issued,  and 
mmmonses  have  been  issued  on  the  application  of  the  officer  charged 
}cUh  the  execution  of  such  process,  such  summonses  shall  be  served  in 
mch  time  and  manner  as  hereinbejore  directed  for  a  summons  to 
tppear  to  a  plaint,  and  the  claimant  shall  be  deemed  to  be  the  plaintiff 
tnd  the  execution  creditor ;  the  defendant  and  the  claimant  shall,  five 
iays  before  the  day  on  which  the  summonses  are  returnable,  deliver  to 
the  said  officer,  or  leave  at  the  office  of  the  clerk  of  the  court,  a  par-' 
tieuiar  of  any  goods  or  chattels  alleged  to  be  the  property  of  the 
claimant,  and  the  grounds  of  his  claim,  or,  in  case  of  a  claim  for  rent, 
if  the  amount  thereof,  and  for  what  period  the  same  is  claimed  to  be 
dmer 

,  had  claimed  goods  seized  by  a  bailiff  in  execution  issued  from  the 
County  Court  at  the  suit  of  B,  Summonses  had  been  issued  to  A,  and 
B,  The  notice  under  the  above  rule  of  practice  was  in  the  form 
foUowiug  :  "  /,  the  undersigned,  S^c,  do  hereby  give  you  notice  that  the 
several  goods  and  chattels  under-written  (specifying  them)  are,  and 
every  one  of  such  goods  and  chattels  were,  at  the  time  of  the  seizing  of 
the  same,  my  own  property  and  not  the  property  of  Iloss" 
eld,  ^firsf,  that  the  judges  were  empowered  to  make  such  a  rule  of 
practice  as  above,  under  the  powers  given  to  them  by  the  7Sth  section 
of  (he  County  Courts  Acts. 

eld,  secondly,  that  the  Cottnty  Court  judge  had  rightly  decided  that 
the  ll9fh  rule  of  practice  had  not  been  complied  with  by  particulars 
merely  specifying  the  goods,  and  stating  the  amount  of  claim, 
'he  grounds  of  the  claim  must  be  explicitly  stated. 

\  RULE  had  been  obtained,  calling  upon  the  judge  of  theLam- 
^  beth  County  Court,  and  upon  one  CuUum,  who  had  obtained 
idgment  and  execution  jigainst  one  Ross  in  that  court,  to  show 
ause  why  the  judge  should  not  proceed  to  hear  a  summons  and 
idjudicate  ujwn  the  merits  of  a  claim  made  by  one  Tanner  to 
5ooiU  taken  in  execution  under  process  by  the  said  Culhim.  It 
il)pcared  that  Tanner  had  claimed  goods  seized  by  the  oflBcer  of 
tne  Lambeth  County  Court  in  execution  of  process  issued  by  that 
<»urt  at  the  suit  of  Cullum  v.  Ross ;  and  that,  upon  the  application 
^  the  officer,  summonses  had  been  issued,   under  sect.  118  of 


294  COUNTY  COURTS  CASES. 

Reo.        9  &  10  Vict.  c.  95,  to  Cullum and  to  Tanner;  that,  upon  the  apj 

^'  ance  of  the  parties  before  the  judge,  it  was  objected,  on  the 

^^^^'     of  Cullum,  that  the  claimant  had  not  complied  with  the  39th 

1850.        of  practice,  as  framed  by  five  of  the  judges,  under  sect.  78  oi 

intef^Mder—  statute,  which  authorizes  them  "  to  make  and  issue  aU  thegei 

Practice,      rules  for  regulating  the  practice  and  proceedings  of  the  Co 

Courts.*^     It  appeared  that  the  notice  ffiven  bj  the  daii 

Tanner  was  in  the  form  following : — ^^  I,  the  underngned,  &c 

hereby  give  you  notice  that  the  several  goods  and  chattels  oi 

written  (specifying  them)  are,  and  every  one  of  such  goods 

chattels  were,  at  the  time  of  the  seizing  of  the  same,  my  own 

perty,  and  not  the  property  of  Ross."    The  learned  judge  dec 

that  this  was  not  a  sufficient  notice  of  the  grounds  of  the  cLiii 

entitle  the  claimant  to  be  heard.     The  present  rule  had  cc 

quently  been  obtained  on  the  part  of  Tanner  to  compel  hii 

hear  the  claim  on  the  merits.     The  39th  rule  of  practice 

follows : 

^*  Where  any  claim  shall  be  made  to  or  in  respect  of  any  g 
or  chattels  taken  in  execution  under  the  process  of  any  c 
holden  under  the  authority  of  the  said  act,  or  in  respect  of 
proceeds  or  value  thereof,  by  any  landlord  for  rent,  or  by 
person  not  being  the  party  agtunst  whom  such  process  has  isB 
and  summonses  have  been  issued  on  the  application  of  the  oi 
charged  with  the  execution  of  such  process,  such  summonses  i 
be  served  in  such  time  and  manner  as  hereinbefore  directed  i 
summons  to  appear  in  a  plaint,  and  the  claimant  shall  be  dec 
the  plaintiff,  and  the  execution  creditor  the  defendant ;  and 
claimant  shall,  five  clear  days  before  the  day  on  which  the  e 
monses  are  returnable,  deliver  to  the  said  officer,  or  leave  a1 
office  of  the  clerk  of  the  court,  a  particular  of  any  goods  or  cka 
alleged  to  he  the  property  of  the  clai?nanty  and  t/ie  grounds  oj 
claimy  or  in  case  of  a  claim  for  rent,  of  the  amount  thereof,  and 
what  period  the  same  is  claimed  to  be  due." 

Ogle,  on  behalf  of  the  judge,  and  Ball,  on  behalf  of  the  ex( 
tion  creditor,  showed  cause. — It  is  a  sufficient  answer  to 
application  to  say  that  the  judge  has  heard  the  claim.  He  is 
proper  authority  to  decide  questions  of  practice  in  his  own  co 
and  he  has  decided  this.  But  it  is  clear  also  that  he  decide< 
rightly,  and  that  the  notice  was  insufficient :  (R.  v.  The  Jusi 
of  Derbyshire,  6  Ad.  &  Ell.  885.) 

IVhitehurst  and  Pearson^  contra. — This  notice  was  a  substaa 
compliance  with  the  rule ;  and  the  rights  of  parties  in  these  coi 
ought  not  to  be  defeated  by  mere  special  pleading  objecti< 
especially  when  every  other  remedy  is  taken  away :  (sect.  Y. 
That  section  requires  the  judge  of  the  County  Court  to  adju£< 
on  the  claim,  and  he  is  bound  to  do  so.  It  is  not  competent  to 
one  to  impose  the  adoption  of  a  peculiar  form  of  notice  as  a  coi 
tion  precedent  to  the  right  of  the  claimant  to  be  heard  on 
merits  of  his  claim.  If  this  39th  rule  must  be  so  construed,  t 
the  jurlges  exceeded  their  authority  in  making  it ;  if  not,  then 


COUNTY  COURTS  CASES.  295 

of  the  County  Court  was  wrong  in  refusing  to  hear  the        Bbo. 

[Lord  Campbell,  C.J. — But  this  notice  gives  no  infor-  '^• 

1  at  alL]     Yes ;   it  gives  all  the  infonnation  that  can  he       ^^^  ' 
lably  required.     It  stiows  that  the   claimant  demands  the        i^50, 
as  being  his  own  property,  and  not  as  being  subject  to  a  lien  /„^etyfeaAr— 
nt,  or  any  claim  of  that  sort.     AVTiere  is  the  limit  to  be      Practice, 
I?     These  are  courts  for  poor  suitors;   and  how  is  a  poor 
literate  man  to  explain  the  nature  of  his  title  ?    Is  he  to  give 
tmes  of  all  the  persons  from  whom  he  bought  the  goods  ? 
Y  it  must  be  enough  for  him  to  say  generally  whether  he 
\  as  a  bailee  merely,  as  landlord,  or  as  owner.    As  to  the 
rity  of  this  court,  no  doubt  the  decision  of  the  judge  of  the 
ty  Court  upon  a  mere  question  of  fact  cannot  be  reviewed 

but  if  he  erroneously  declines  to  hear  a  case  upon  a  ground 

involves  a  decision  of  a  question  of  law — as  the  construction 
tatute  or  the  like — this  court  will  compel  him  by  mandamtis 
ir  the  merits:   (A  v.  Kesteven,  3  Q.  B.  Rep.    810;   B.  v. 
Tustices  of  Cornwall,  6  Ad.  &  Ell.  886.) 
RD  Campbell,  C.  J[. — I  am  of  opinion  that  this  rule  ought 

discharged.  I  think  that  the  judges  were  acting  with 
rity  in  making  this  rule  of  practice,  and  that  the  right  con- 
ion  has  been  put  upon  it  by  the  learned  judge  of  the  County 
.  The  words  of  the  rule  are,  that  the  claimant  shall  have 
rticular  of  any  goods  or  chattels  alleged  to  be  the  property 
claimant,'^  and  m  this  notice  the  goods  are  alleged  to  be  the 
ty  of  the  claimant ;  but  the  rule  adds,  ^'  and  the  grounds  of 
im,  or,  in  case  of  a  claim  for  rent,  of  the  amount  thereof, 
r  what  period  the  same  is  claimed  to  be  due ;"  so  that  when 
8  not  claim  as  landlord,  he  is  still  to  give  the  grounds  of  his 
Here  the  notice  simply  alleged  that  the  goods  were  the 
ty  of  the  claimant,  but  did  not  give  the  grounds  of  the 

and  I  think  the  judges  did  very  wisely,  in  framing  the  rule, 
lire  such  information  to  be  given  as  would  enable  the  judg- 
ireditor  to  make  inquiries  into  fraudulent  claims  that  are  so 
et  up  to  defeat  the  just  rights  of  execution  creditors. 
TE80N,  J. — I  do  not  think  there  can  be  any  doubt  in  this 
The  proceeding  here  is  quite  analogous  to  that  under  the 
leader  Act,  under  which  the  sheriff,  when  a  claim  is  made 
Is  taken  in  execution,  takes  out  an  interpleader  summons 
a  judge ;  and  we  always  require  the  claimant  to  state  how 
on  what  ground  he  makes  his  claim. 

^HTMAN,  J. — Clearly  the  rule  requires  something  more  to 
r»  than  claiming  the  goods ;  and  Mr.  Whitehurst  was  neces- 
Iriven  to  say  that  the  judges  had  no  power  to  make  the 
3ut  the  power  given  by  the  act  is  to  make  "  all  general 
>r  regulating  the  practice  and  proceedings  of  the  County 
;  "   and  surely  this  a  proceeding  in  the  County  Court. 

Rule  discharged  with  costs. 
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COUKT  OF  QUEEITS  BENCH. 

Easter  Term^  1850. 

Jessop  t;.  Crawley  and  othebs. 

Interpleader — Praciice^-JurUdietUm. 

Bf/  sect.  \\%  of  9^10  Vict.  c.  95,  it  is  enacted^  ''  that  if  any  da 
be  made  to  or  in  resjyect  of  any  goods  or  chattels  taken  in  ea 
under  the  process  of  any  court  holden  under  this  acty  or  in  rei 
the  proceeds  ot  value  thereof  by  any  landlord  for  rcnt^  or 
person  not  being  the  party  against  whom  such  process  has  is 
shall  be  lawful  for  the  clerk  of  the  courts  upon  application  oftkk 
charged  with  the  execution  of  such  process^  as  well  before  as  q/ 
action  brought  against  such  ojfficery  to  issue  a  summons  calling 
the  said  court  as  well  the  party  issuing  such  process  as  tkt 
making  such  claim,  and  thereupon  any  action  which  shall  ha 
brought  in  any  of  her  Majesty's  Superior  Courts  of  Record^  or 
local  or  inferior  court,  in  respect  of  such  claim,  shaU  be  staye 
the  court  in  which  stu:h  action  shall  have  been  brought^  or  at^ 
thereof  on  proof  of  the  issue  of  such  summons^  and  that  the  got 
chattels  were  so  taken  in  execution,  may  order  the  party  so  b 
such  action  to  pay  the  costs  of  all  proceedings  had  upon  suck 
after  the  issue  of  such  summons  out  of  the  County  Court ;  c 
judge  of  the  County  Court  shall  adjudicate  upon  such  claii 
make  such  order  between  the  parties  in  respect  thereof,  and  of  i 
of  the  proceedings,  as  to  him  shall  seem  fit,  and  such  order  s 
enforced  in  like  manner  as  any  order  made  in  any  suit  brought 
court.^ 

Sumfnonses  had  been  issued  under  this  section  in  a  case  of  a  d 
claim,  and  at  the  hearing  if  was  objected  that  no  sufficient  not 
been  served  by  the  plaintiff  of  his  grounds  of  claim  under  rule  3 
judge  held  the  objection  to  be  fatal,  and  decided  that  the  gook 
those  of  the  defendant  in  the  original  suit,  and  liable  to  the  pn 
the  court. 

An  action  was  brought  against  the  officer  of  the  County  Cm 
seizing  and  selling  these  goods,  and  on  a  motion  to  set  aside  proe 
in  such  action : 

Held,  that  the  Judge  of  the  County  Court  having  decided  agai, 
claim,  that  decision  was  conclusive,  and  that  no  action  toouldiiei 
the  officers  Jbr  breaking  the  house  or  faking  the  goodsj  unless 
excess  of  violence  in  such  breaking  or  taking. 

This  court  will  not  entertain  an  appeal  from  the  decision  of  the 
Court. 

WOOD  had  obtained  a  rule  to  rescind  an  order  of  Col 
J.,  setting  aside  the  writ  of  summons  and  all  suba 
proceedings  in  this  action  as  against  two  defendants,  Smedl 
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rtlett,  who  were  respectively  the  high  bailiff  and  bailiff  of  a       Jessop 
kunty  Court.  ^' 

The   action  was  in   trespass  for   breaking  and   entering   the  j^j,^  othebs. 

untifTs  house,  and  seizing  his  goods ;    and  the  application  to  set        

lie  the  proceedings  was  made  to  the  learned  judge  at  chambers,        ^^' 
ider  sect   118  of  9  &  10  Vict.  c.  95,  which  provides  **that  if  Merplfoder— 
rf  claim  shall  be  made*  to  or  in  respect  of  any  goods  or  chattels     Practwe-- 
len  in  execution  under  the  process  of  any  court    holden  under    '^"'^^ctum, 
m  act,   or  in  respect  of  the   proceeds  or  value   thereof,   by 
tf  landlord  for  rent,  or  by   any   person   not  being  the   party 
^Dst   whom   such   process  has  issued,  it   shall   be   lawful  for 
i  derk  of  the  court,  upon  application  of  the  officer  charged  with 

execution  of  such  process,  as  well  before  as  after  any  action 
ht  against  such  officer,  to  issue  a  summons  calling  before 

said    court  as  well  the  party   issuing  such   process   as   the 

making  such  claim,  and  thereupon  any  action  which  shall 

been  brought  in  any  of  Her  Majesty's  Superior  Courts  of 

d,  or  in  any  local  or  inferior  court,  in  respect  of  such  claim, 

be  stayed,  and  the  court  in  which  such  action  shall  have  been 
tgfat,  or  any  judge  thereof,  on  proof  of  the  issue  of  such 
imonB,  and  that  the  goods  and  chattels  were  so  taken  in 
eution,  may  order  the  party  so  bringing  such  action  to  pay  the 
bof  all  proceedings  had  upon  such  action  after  the  issue  of  such 
imons  out  of  the  County  Court ;  and  the  judge  of  the  County 
art  shall  adjudicate  u]:)on  such  claim,  and  make  such  order 
Veen  the  parties  in  respect  thereof,  and  of  the  cost  of  the  pro- 
ftngs,  as  to  him  shall  seem  fit,  and  such  order  shall  be  enforced 
Ike  manner  as  any  order  made  in  any  suit  brought  in  such 

It  appeared  by  the  affidavits  brought  before  the  learned  judge, 
I  a  Bummone  had  been  issued  out  of  the  County  Court, 
Hiring  the  present  plaintiff  to  appear  and  substantiate  his  claim 
ke  goods  in  question,  which  had  been  taken  in  execution  by 
officers  of  the  County  Court,  under  process  issued  from  that 
rt  at  the  suit  of  one  Crawley  agjunst  a  brother-in-law  of  the 
lent  plaintiff.  Upon  the  heanng  of  that  summons,  an  objection 
matie  to  the  notice  served  by  the  plaintiff  of  the  grounds  of 
claim  under  the  39th  rule  of  practice,  and  the  judge  of  the 
inty  Court  held  the  objection  fatal,  and  decided  that  the  goods 
le  the  goods  of  the  plaintiff's  brother,  the  defendant  in  the  suit 
lie  CJounty  Court.  Under  these  circumstances,  Mr.  Justice 
cridge  had  set  aside  the  proceedings  in  the  })reseut  action  as 
tD8t  the  officers  who  had  executed  the  process  of  the  County 

nt. 

ir  m/bhn  Bailej/  showed  cause. — The  adjudication  in  the  County 

irt  is  final  as  to  the  property  in  the  goods ;   and  there  is  no 

!ence  that  the  officers  at  all  exceeded  their  authprity  in  their 

ncr  of  entering  the  plaintiff's  house  for  the  purpose  of  taking 

e  goods:  (Tinkler  v.  Hildery  18  L.  J.  429,  Exch.) 

''Mi,  contra. — In    Tinkkr  v.  Ililder  the  decision  turned  upon 

P  F 
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JES90P      another  point     The  opinions  expressed  by  the  judges  c 

c    WLKY     s^'y^^^  were  extra-judicial;   and  Piatt,  B,,  differing  fro 

ASD  <yrH£R8.  majority,  seemed  to  think  that  an  action  of  trespass  was  not 

by  the  decision  of  the  County  Court  upon  the  claim  to  the 

^^^        That  is  in  accordance  with  the  view  taken  in  HoOier  v,  . 
Intarpkader-^  (3  C  B.  334),  and  AbhoU  V.  Richards  (15  Mee.  &  W.  194.] 
Practice--    judgc  of  the  County  Court  could  givfi  no  compensation 
Jumdicuon.   lYespe^BS  to  the  house. 

Lord  Campbell,  C.  J. — If  this  action  had  been  brouj 
assaultii^  the  plaintiff,  or  committing  any  other  outrag 
brother  Coleridge  would  never  have  made  this  order ;  but 
merely  for  entering  the  house  in  order  to  take  goods  whi 
longed  to  the  execution-debtor,  he  was  bound  to  make  it. 
every  respect  for  the  opinion  of  Mr.  Baron  Piatt ;  but  ] 
with  the  majority  of  the  Court  of  Exchequer  in  the  cac 
{Tinkler  v.  Hilder\  that  the  proceedings  in  the  action  n 
stayed  when  the  adjudication  in  the  County  Court  is  agui 
claimant,  which  differs  this  case  from  HoUier  v.  Lawrity  ax 
class  of  cases.  It  seems  to  me  that  the  present  case  is 
within  the  words  and  spirit  of  the  act. 

Patteson,  J. — If  the  County  Court  judge  had  deci 
favour  of  the  claimant,  then,  perhaps,  it  is  true  that  he  coi 
give  compensation  for  the  trespass,  and  that  an  action  mi 
maintainable  ;  but  certainly  it  is  not  when  the  decision  is  ; 
him ;  and  this  action  was  commenced  before  the  judgc  hac 
any  decision. 

WiGHTMAN,  J. — We  arc,  in  truth,  asked  to  give  an  appc 
the  decision  of  the  County  Court ;  for  the  argument  is,  tl 
decision  is  not  conclusive.  If  wc  were  so  to  hold,  the  inter 
summons  would  be  defeated  altogether. 
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COURT  OF  COMMON  PLEAS. 
Easter  Temiy  1850. 

WniTEHOUSE  V.  0>VEN. 

False  judgment —  Costs, 

card  of  an  Inferior  Court  sJunoed  that  upon  an  issue  upon  nil 
;  the  jurif  found  a  verdict  for  the  plaintiff  for  H*.  8^.,  and  for 
efcndant  as  to  the  residue^  and  awarded  costs  to  tlie  plaintiff: 
\at  a  writ  of  false  judgment  would  not  lie,  because  no  costs  had 
awarded  to  tlie  defendant^  in  respect  of  so  much  of  the  issue  as 
oundfor  him, 
-€  not  alloiccd  on  writs  of  false  judgment  to  either  party, 

S  was  a  writ  of  false  judgment.  The  declaration  waa  in 
ebt  for  39*.  upon  the  common  counts.  Plea,  nil  debet  The 
of  the  jury  was  entered  on  the  record  thus : — "  The  said 
loth  owe  to  the  said  Whitehouse  14^.  8(7. ;  and  that  as  to 
due,  the  said  Owen  doth  not  owe  any  part  thereof."  On 
ling  the  court  gave  judgment  for  the  plaintiff,  and  awarded 

ts. 

,  in  support  of  the  writ. — A  verdict  is  found  for  the 
nt  on  this  record  as  to  the  residue,  and  there  ought  to  have 
.  award  of  costs  to  him  in  respect  thereof:  {Gregory  v.  The 
f  Brunsicicky  3  C.  B.  481.)  This  is  a  divisible  issue: 
■ff  V.  Tlie  Great  Western  Railway  Company y  8  M.  &  W.  856 ; 
Kf  T.  Louring,  1  Exch.  375.) 
«!,  contra,  was  not  called  upon. 

>E,  C.  J. — Nil  debet  is  a  denial  that  anything  is  due  to  the 
,  and  that  issue  is  properly  found  for  the  plaintiff.  In 
■  actions  for  debt,  the  plaintiff  seldom  recovers  the  wliole 
for  which  he  sues,  but  costs  have  never  yet  been  awarded 
efcndant  for  that  reason.  The  argument  of  the  defendant 
\  to  the  length  of  saying  that  in  every  such  action  the 
it  is  erroneous.  Judgment  for  the  plaintiff, 

en  then  applied  for  costs,  and  said  that  he  had  not  been 
fin-1  any  authority  for  the  statement  in  Chit.  Arch.  525, 
ts  arc  not  recoverable  by  either  party  upon  a  writ  of  false 
it.      That  the  authorities  there  cited  did  not  bear  out  that 
The  33  Geo.  3,  c.  68,  s.  3,  and  34  Geo.  3,  c.  58,  seemed 
tliat  it  was  in  the  power  of  the  court  to  give  them. 
►K,  C  J. — I  know  of  no  case  in  which  costs  have  been 
a  writ  of  false  judgment,  and  I  find  from  the  bix)ks  that  it 
be  practice  to  give  them.     Scott  v.  Bye  (9  Moore,  649) 
xit  a  writ  of  false  judgment  is  a  writ  out  of  Chancery,  and 
)<roiiH  to  a  proceeding  at  common  law,  and  that  costs  cannot 
^\  thereon.  Costs  refused, 

F  F  2 
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COURT  OF  COMMON  PLEA& 
Easter  Term^  1850. 
Stone  (a  Pauper)  v.  Smith. 

Paujyer —  Suggestion —  Costs, 

T/ie  plaintiff' sued  as  a  pauper  in  the  Superior  Courts  and  recoi 
than  20/.  in  an  action  on  contract.  The  cause  of  action  was  % 
jurisdiction  of  the  County  Court. 

Jleid,  that  t/ie  defendant  is  entitled  to  a  suggestion. 

QmerCy  may  not  a  plaintiff  sue  in  forma  pauperis  in  tki 
Court  f  (a) 

A  suggestion  to  deprive  him  of  costs  under  the  County  Courts  A 

MAC AUL  AY  showed  cause  against  a  rule  to  enter  a  8ii| 
to  deprive  the  plaintiff  of  costs,  he  having  reoove 
only  at  the  last  Derby  assizes.  1.  It  was  contended  that 
davit  on  which  the  rule  was  obtained  did  not  clearly  show  i 
plaintiff  and  defendant  dwelt  within  twenty  miles  of  one  i 
2.  It  was  contended  that  the  plaintiff  having  sued  as  a  pao] 
still  being  a  pauper^  and  the  County  Courts  Acts  contau 
provision  enabling  a  pauper  to  sue,  and  the  expense  of  suii^ 
County  Court  being  more  than  4/.,  it  would  be  a  denial  oi 
to  persons  in  such  a  condition,  unless  they  could  sue  in  th 
nor  Courts. 

Whitehursty  in  support  of  the  rule,  was  not  called  upon. 

By  the  Court. — Upon  the  first  point,  the  affidavit  is  rea 
certain,  although  some  gentlemen,  by  acute  criticism, 
find  some  dc^ee  of  uncertainty.  And  as  to  the  exempt!) 
suing  in  the  County  Court,  on  the  ground  of  the  plaintiff 

Ciper,  the  statute  has  introduced  no  such  exemption,  andtl 
no  authority  to  allow  it.     Besides,  why  should  it  be  9 
that  a  party  may  not  sue  in  the  County  Court  in  forma  pi 

Mule  ak 

(a)  See  the  case  of  CAmn  (a  pauper)  v.  BuUen,  pott,  p.  315.    **  The  judj^  of 
Courts  have  jurisdiction  to  allow  persons  to  sue  in  their  courts  uafirmd  jMiyeriit,  i 
within  tneir  jurisdiction  paupers  must  sue  in  the  County  Courts,  or  npon  motioo  lb 
tion  they  will  be  deprived  of  costs." 
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COURT  OP  COMMON  PLEAS. 

Easter  Term,  1850. 
Lewis  v.  Farbant  and  another. 

Death  of  one  of  two  defendants — Costs — Affidavit. 

the  death  of  one  of  the  defendants  is  suggested  on  the  record  of  a 

of  trialj  the  affidavit  to  deprive  the  plaintiff  of  costs  is  properly 

~  as  a  suit  by  the  plaintiff  against  the  surviving  defendant  only, 

\tke  affidavit  should  negative  that  both  defendants  were  not  persons 

the  9  4*  10  Vict,  c,  95,  s,  128,  so  as  not  to  give  concurrent 

^iction  to  the  Superior  Courts.     And  the  affidavit  is  not  sufficient 

U  merely  negatives  ihefact  of  the  surviving  defendant  being  within 

128. 

rLiER  showed  cause  against  a  rule  nisi  to  enter  a  suggestion 
to  deprive  the  plaintiff  of  costs  under  the  CountyCourts 
The  rme  was  drawn  up  upon  reading  the  writ  of  trial  and  the 
of  the  surviving  defendant.  Upon  the  writ  of  trial  the  death 
of  the  defendants  pending  the  action  was  suggested,  but  the 
did  not  negative  any  of  the  necessary  exemptions  as 
the  deceased  defendant  at  the  time  of  the  commencement 
suit.  The  affidavit  was  entitled  as  a  suit  by  the  plaintiff 
inst  the  surviving  defendant  only.  It  was  contended  that  the 
lavit  was  not  sufficient  within  9  &  10  Vict.  c.  95^  s*  128 :  (JDodd 
^Uyy  1  Cox  &  Macrae,  213.) 
\BT9ony  in  support  of  the  rule. 

\y  the  Court. — The  affidavit  is  sufficient  as  to  its  title,  but  it 
jA  to  have  alleged  that  the  deceased  defendant,  at  the  time  of 
action  brought,  was  not  a  person  within  section  128. 

Huh  discliarged  with  costs. 
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COURT  OF  COMMON  PLEAS. 
Easter  Term^  1850. 
Poland  u.  Miller. 

Suggestion — Amended  affidavit — Practice. 

The  defendant  applied  to  a  judge  at  chambers  for  time  io  Mng  « 
roil  that  a  suggestion  might  be  entered.  The  affidavit  teas  insuffid 
and  the  summons  was  dismissed.  Judgment  was  then  signed  i 
execution  issued.  On  an  application  to  the  court  on  amended  ^ 
davitSy  a  rule  was  granted  to  set  aside  the  judgment,  ^c,  and  fm 
suggcstioHy  the  defendant  paying  the  costs  of  thejudgmenty  exeM 
and  of  the  rule, 

LUSH  showed  cause  against  a  rule  calling  on  the  plaintij 
show  cause  why  final  judgment  and  execution  herein 
not  be  set  aside,  and  for  leave  to  enter  a  suggestion  on  the 
deprive  the  plaintiff  of  costs^  and  why  the  plaintiff  should  not  paj 
costs  of  this  application. 

This  was  an  action  on  a  bill  of  exchange  for  132L  17i.  6dl 
summons  had  been  taken  out  before  a  judge  at  chambers, 
stay  of  proceedings,  that  a  suggestion  might  be  entered, 
was  dismissed   by  Coleridge,   J.,   on   the   15th  of  March. 
appliciition   was   then   made   for  a  rehearing,   on  amended 
davits,  which  was  refused.     On  the  23rd  of   March,  ju 
Wiis  signed  and  execution  issued,  and  on  the  second  day  of 
this   rule   was   obtained.      The   affidavits  produced   in  the 
instance  were  insufficient  in  not  stating  tlie  plaintiff ^s  pi 
abode,  so  as  to  show  that  he  lived  within  twenty  miles  of  the 
daut :  {Peterson  v.  Duvisy  1  Cox  &  Macrae,  148.)     It  was  now 
tended  that  this  was  substantially  the  stune  application  that 
been  made  to  the  judge  at  chambers.    The  judgment  was 
and,  under  any  circumstances,  this  rule  could  only  be  made 
lute  on  payment  of  the  costs  of  judgment  and  execution, 
this  application.     It  was  submitted,  first,  that  the  application 
too  late;   secondly,  that  it  did  not  come  within  the  act; 
thirdly,  that,  if  made  absolute,  it  could  only  be  on  those 

ByleSy  Serjt.,  in  support  of  the  rule,  contended  that  a  jm 
chambers  had  no  right  to  enter  a  suggestion  on  the  roll ;  the 
application  is  to  stay  proceedings,  that  the  roll  may  be  broi 
with  a  view  to  entering  a  suggestion.     That  was  the  appl 
which  had  been  made  in  this  case.     It  is  now  asked  to  set 
judgment  signed  since  the  application  to  chambers,  and  to 
suggestion  :    {Pike  v.  DaviSy  6  M.  &  W.  456.)     This  is  not  a 
for  costs.    The  plaintiff  knew  all  the  facts  of  the  case,  and  thit 
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^ase  within  the  County  Courts  Act.     This  was  an  erroneous 
mt. 

sswELL,  J. — I  think  that  this  rule  must  be  made  absolute, 
the  terms  mentioned  by  Mr.  Lush,  namely,  the  payment  of 
its  of  the  judgment  and  execution,  and  of  this  application, 
c  defendant's  application  to  chambers,  the  judge  did  not 
i  his  opinion  about  his  right  to  a  suggestion,  and  it  is  a  strong 
at  it  IS  not  the  practice  to  grant  leave  to  enter  a  suggestion 
abcrs,  but  only  to  grant  time  for  that  purpose.  We  do  not, 
re,  think  that  a  party  is  precluded  &om  coming  to  the  court 
uch  an  application.  But,  having  failed  in  his  summons 
the  judge,  the  plaintiff  was  at  liberty  to  go  on  regularly  to 
Igment  and  issue  execution.  Rule  ahsolute. 


POLAKD 

V. 
MnXER. 

1850. 
Suggeition. 


COURT  OF  QUEEN'S  BENCH. 

IltlaTy  Termj  1850. 
HouLDEN  V.  Smith. 


Trespass — Excess  of  jurisdiction — 9  ^10  Vict  c,  95. 

?  of  a  district  County  Courts  established  under  stat,  9  ^  10  Vict. 

is  liable  to  an  action  of  trespass  for  false  imprisonment^  for  an 
one  hy  his  command  and  authority y  when  he  has  no  jurisdiction, 
gh  a  mistake  of  law, 
litment  being  made  without  jurisdiction,  the  defendant  must  be 

to  be  aware  of  the  want  of  jurisdiction,  and  is,  therefore,  liable, 
ding  the  general  issue  under  21  Jac,  I,  c.  12,  and  42  Geo,  3, 
,  s.  6,  the  plea  must  be  stated  to  be  "  by  statute^ 

S  was  an  action  of  trespass  and  false  imprisonment,  to 
rhich  the  defendant  pleaded  not  ffuilty,  and  another  plea, 
was  disproved,  and  upon  which  nothing  turned.  The  cause 
n  to  be  tried  at  the  Summer  Assizes,  1848,  for  the  county 
bridge,  before  Parke,  B.,  and  a  verdict  was  found  for  the 
r,  damages  60/.,  subject  to  the  opinion  of  this  court  ujK)n  a 
case. 

CASE. 

two  years  previously  to,  and  also  at  the  time  when  he  was 
aed,  as  hereinafter  mentioned,  the  plaintiff  had  resided  in  his 
welling-housc  in  the  Newmarket  Road,  in  Cambridge,  in 
nty  or  Cambridge ;  wliich  dwelling-house  is  situated  out  of 
riot  assigned,  under  9  &  10  Vict.  c.  95,  to  the  County  Court 
►olnahirfiy  held  at  Spiisby,  in  the  county  of  Lincoln,  and 
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HoDLDEsi  Trhich  is  hereinafter  described  and  referred  to  by  the  deeeiiptii 

-V  of  and  as  the  Spilsby  Court     For  the  last  twenty  yean^  ll 

!*  plaintiff  had  neither  dwelt  or  carried  on  any  bueinem  ezcqiC  i 

1S50.  the  county  of  Cambridge,  which  now  is,  and  always  waa^  oot  i 

r^  the  district  assigned  to  the  Spilsby  Court  as  aforeaud,  and  h 

LiabUUy  of  ncvcr  dwelt  or  carried  on  any  business  within  the  limita  of  A 

Judge,  stud  district. 

On  the  8th  of  July,  1847,  an  order  was  made  by  the 
Court,  whereof  the  defendant  was  jud^,  giving  leave  t 
and  T.  M.  to  summon  the  plaintiff  to  that  court  in  an  ac^ 
contract,  &c,  the  cause  of  action  in  which  arose  within  the 
of  the  district  assigned  to  the  said  Spilsby  Court     On  the 
of  July,  1847,  the  plaintiff  was  at  Cambridge,  and  out  of  the 
limits  of  the  said  uistrict  assigned  to  tlie  Spilsby  Court, 
with  a  summons,  itiisucd  out  of  that  court,  to  appear  at  the 
Court  on  the  18th  of  August  then  next,  to  answer  the  sud 
and  T.  M.  in  an  action  in  the  said  summons,  described  as  an 
on  a  contract,  &c. 

The  plaintiff  not  having  appeared  in  pursuance  of  the  siud 
mons  i^o  served  upon  him,  and  the  service  of  such  summons  1 
been  duly  proved  before  the  Spilsby  Court,  it  was  adjudged 
the  defendant,  as  judge  thereof,  that  the  said  C.  Y.  and  T. 
should,  in  the  said  action,  at  their  suit,  recover  against  the 
tiff  11/.  13^.  for  debt,  and  4/.  15^.  for  costs,  to  be  paid 
to  the  clerk  of  the  said  court     And  a  judgment  order  accon 
was,  at  Cambrids^e,  and  out  of  the  limits  of  the  Sfud  district 
signed  to  the  Spilsby  Court,  served  on  the  plaintiff.     The 
did  not  pay  the  said  sums  as  required  by  the  judgment  oi 
any  part  thereof,  and  a  warrant  of  execution  was  issued 
his  goods  for  the  same  out  of  the  Spilsby  Court,  and  was 
wards  sent,  together  with  a  warrant  thereto  annexed,  under 
hand  of  the  higli  bailiff,  and  seal  of  the  said  Spilsby  Court,  to 
clerk  of  the  County  Court  of  Cambridgeshire,  being  a  court 
stitutcd  and  held  at  Cambridge  aforesaid,  in  and  for  the  coui 
Cambridge,  under  and  by  virtue  of  the  said  statute,  within 
limits  of  the  district,  assigned  to  which  court  the  «ud  j 
and  his  goods  were  then  believe  d  to  be,  and  was  by  him 
with  the  seal  of  the  paid  Cambridge  Court.     To  this  w 
execution  the  high  bailiff  of  the  Cambridge  Court,  on,  &C., 
to  the  high  bailiff  of  the  Spilsby  Court  a  return  oi  nulla  boM* 
tlif  21st  of  Sej)t ember,  a  summons  in  the  said  action  in  the 
Court  was  issued  out  of  that  court,  and  under  the  seal 
whereby  the  plaintifl  was  required  to  appear  at  the  Spilsby 
on,  &c.,  to  be  then  and  there  examined  by  the  judge  of  the 
court,  touching  his  estate  and  effects,  and  the  manner  and  ci 
stances  under  which  he  contracted  the  debt,  which  was  the  su' 
of  the  said  action,  8:c.,  and  as  to  the  means  and  expectation 
had  of  discharging  the  said  debt  and  costs,  and  as  to  the  di 
he  might  have  made  of  any  proj)erty.     And  was  also  requii 
take  notice  that  if  he  did  not  appear  in  obedience  to  that 
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he  might,  by  order  of  the  Spilsby  Court,  be  comimtted  to     Houu>sir 
oommon  gaol  at  Spilsby.     On  the  27th  of  September  this      cJL^ 

ions  was,  at  Cambridge,  personally  served  on  the  plaintiff.        

idle  7th  of  October  the  plaintiff  having  wholly  disreganled  the        isso. 
Iflummons,  and  not  appearing  or  attending  at  the  Spusby  Court        ""T 

Lce  thereof,  nor  having  alleged  any  excuse  for  not  doing  so,  i^abUity  ^ 
defendant  then  being  the  jud^e  of  the  said  court,  &c.,  bondjide  Migt. 
sving  that  he  had  power  and  authoritv  to  do  so,  made  in  his 
handwriting,  in  the  minute  book  of  the  said  court,  a  memo- 
and  order  in  writing  in  the  said  action  in  that  court, 
(by  it  was  ordered  and  du*ected  that  the  pldntiff  should,  for 
ipt  in  not  attending  the  said  court,  in  pursuance  of  the  said 
ms,  be  committed  to  Cambridge  Gaol  for  fourteen  days, 
accordingly,  by  the  direction  and  authority  of  the  defendant, 
it  of  commitment  was  issued  out  of  the  Spilsby  Court 
the  pluntiff.  And  the  high  bailiff  of  the  said  court  made 
annexed  to  such  warrant  a  warrant  under  his  hand,  and  under 
id  sealed  with  the  seal  of  the  said  court,  which  said  warrant  of 
dtment,  with  the  said  last-mentioned  warrant  annexed  there- 
bot  without  any  other  warrant  or  document  annexed  thereto, 
on  the  23rd  of  October,  delivered  to  the  derk  of  the  Cam- 
Court,  who  sealed  and  stamped  the  said  warrant  of  com- 
it  with  the  seal  of  the  Cambridge  Court,  and  delivered  it  to 
h^fa  bailiff  of  that  court,  who,  under  colour  and  pretext  of  the 
~  warrant  of  commitment,  and  at  Cambridge,  took  and  arrested 
plaintiff  and  imprisoned  him  in  a  certain  gaol  in  Cambridge, 
he  was  kept  and  detained  in  custody  untU  he  was  afterwaras, 
I  the  9th  of  December,  by  writ  of  habeas  corpus^  taken  before 
I,  J.,  then  being  one  of  the  justices  of  the  Court  of  Queen's 
by  whom  the  plaintiff  was,  aflcr  hearing  counsel  on  both 
discharged  out  of  custody,  &c.  And  on  the  23rd  of  February, 
(,  the  present  action  of  trespass  and  false  imprisonment  was 
liBunenccd  by  the  plaintiff  against  the  defendant. 
31ie  question  for  the  opinion  of  the  court  was,  whether,  with 
fcrcnce  to  all  the  foregoing  facts,  and  to  the  evidence  admissible 
Ider  the  several  pleas,  the  plaintiff  was  entitled  to  maintain  his 
hbon.  If  the  court  should  be  of  opinion  that  he  was  so  entitled, 
kftn  the  verdict,  which  was  found  for  the  plaintiff,  was  to  stand ; 

if  of  a  contrary  opinion,  then  a  nonsuit  was  to  be  entered. 
'Watson  (with  him  Naylar)  for  the  plaintiff. — The  power  of  a 
of  the  County  Court  is  defined  by  the  act.  The  judge  is  a 
^r  if  he  proceed  otherwise  than  as  the  act  allows.  If  he 
erroneously  within  his  jurisdiction,  no  doubt  trespass  will  not 
i^  but  if  he  act  in  a  matter  wherein  he  has  no  junsdietion,  his 
itttion  as  a  judge  cannot  protect  him.  The  powers  and  obliga- 
Qns  of  the  judge  rest  upon  the  statute:  (stat.  9  &  10  Vict.  c.  95, 
..  3,  61,  9S,  99,  102,  103,  104.)  Here,  if  there  had  been  a  j)ower 
^oommittal  at  all,  the  committal  should  have  been  to  the  Spilsby 
id  not  to  the  Cambridge  Court.  This  is  just  aa  if  in  civil  pro- 
ledings  a  judge  should  order  the  defendant  to  be  transported,  or. 
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nouLDKN    as  if  the  judges  of  the  Court  of  Common  Pleas  should  hold  pleumi 
Q^^^j.       criminal  matter.     The  defendant  had  no  more  power  to  oomak 

'       the  plaintiff  to  a  gaol  in  Cambridge  than  to  a  gaol  intheWi  ' 

1850.  Indies.  Jurisdictions  created  by  statutes  are  limited  by  the 
Jurifdktion  tious  of  the  Statute  creating  them:  {Andrews  v.  Morris,  1  (^  K 
UabiHty  of  Cnrratt  v.  Morley^  ib.  19;  Watstm  v.  Bodell,  14  M.  &  W. 
Judge.  where  the  observations  of  Parke,  B.  are  closely  in 
Thomas  v.  Hudson,  ibid.  353 ;  Clark  v.  fFoodsj  2  Exdi. 
[CoLEUiDGE,  J. — Suppose  between  the  summons  and  hearing 
pltuntiff  had  changed  his  residence,  then  this  proceeding 
have  been  correct.]  The  plaintiff  might  then  have 
taken  under  the  104th  section.  But  no  such  fiEK^ts  are 
( Calder  v.  Halket,  3  Moore  P.  C.  28 ;  The  Marshabea  eau, 
Ecp.  76 ;  Smith  v.  Bouchiery  2  Stra.  993 ;  Hammond  y. 
2  Mod.  218 ;  Beaurain  v.  Sir  IVilUam  Scott,  3  Camp.  388 ; 
V.  Seare,  2  W.  Black.  1141 ;  BushelTs  case,  1  Mod.  117; 
V.  Huntingdon,  Hard.  480.)  Even  if  the  defendant  were 
tccted  in  law,  he  has  no  defence  upon  this  record,  becaoM 
justification  is  pleaded.  The  plea  of  the  general  issue  will  not 
in  any  supposed  defence  upon  the  ground  of  the  defendant's  jmf 
character.  By  making  the  entry  in  the  book,  and  issuing 
warrant,  the  defendant  is  prima  facie  a  trespasser.  In  all  the 
cedents  having  any  analogy  to  this  case  the  defence  has 
pleaded :  {Mostyn  v.  Fabrigas,  Cowp.  161 ;  Smith's  L.  C. 
Holroyd  v.  Breare,  2  B.  &  Aid.  473 ;  Sir  Thomas  Picton's 
30  Howell's  St.  Tr.  751  (per  EUenborough,  C  J.  in  the 
of  the  argument);  Taaffe  v.  Downes,  3  Moo.  P.  C.  36,  n.;  G 
V.  BunceUy  1  Lord  liayni.  454.)  The  only  case  wliicli 
contrary  is  Dicas  v.  Lord  Brougham  (6  C.  &  P.  249) ;  but  di 
dictum  of  Lyndlmrst,  C.  B.  in  that  case  was  unnecessary  to  th 
decision,  and  no  reason  is  given  in  support  of  it. 

Worlledge  (witli  him  0*Malley)  for  the  defendant. — The  defcnfll 
is  not  that  an  act  prima  facie  wrongful  is  justified,  but  thattH 
defendant  is,  by  reason  of  his  character  of  judge,  irresponsibi 
Dicas  V.  Lord  Brougham^  as  reported  in  1  M.  &  Rob.  309,  is  a  ooi 
elusive  authority  that  this  defence  is  open  under  the  plea  of  ■ 
guilty.  In  giving  judgment  that  the  warrant  should  issue,  the  deM 
dant  was  acting  judicially,  and  that  which  is  done  judicially  i«  ii 
a  trespass.  So  in  Buron  v.  Denman  (2  Exch.  167),  the  defenW 
took  his  verdict  upon  the  plea  of  the  general  issue.  A  special  pU 
setting  forth  the  office  of  the  defendant,  and  the  other  facts,  ww 
have  been  bad  on  special  demurrer,  as  amounting  to  the  gen*? 
issue :  ( Tunnor  v.  Morris,  2  Cr.  M.  &  R.  298  (per  Abinger,  CM 
Tinsley  v.  Nassau,  ^loo.  &  M.  52;  Le  Caux  v.  Eden,  2  Dougl.594j 
Except  for  his  judicisil  character,  the  defendant  would  be  hablefii 
the  excesses  or  mistakes  of  his  officer  quite  as  much  as  for  his  sit 
in  obedience  to  orders :  {Brown  v.  Copley,  2  D.  &  L.  332.)  i 
judge  of  a  Court  of  Record  is  not  liable  for  his  judicial  acts,  thon^ 
in  excess  of  jurisdiction :  (in  Garnett  v.  Ferrand,  6  B.  &  C  611 
625,  all  the  cases  are  collected ;  Olliett  v.  Bessey,  Sir  T.  Jons 
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#;  Gwynn  v.  Poole,  2  Lutw.  935;  ib.  1566.)  Even  if  liable 
■U,  it  can  only  be  upon  dear  proof  that  he  knew  of  the  excess^ 
nther  of  the  absence  of  jurisoiction:  {Lowtker  v.  JEarl  Radnor, 
Bnrt,  113, 119 ;  TrtucoU  v.  Carpenter,  1  L.  Baym.  229 ;  Pihe  v. 
vtier,  3  Bing.  78 ;  Calder  v.  Halket,  3  Moo.  P.  C.  28  ;  Robinson 
Lenaahan,  2  Exch.  333.)  Here  the  case  finds  that  he  bond  fiie 
ieyed  that  he  had  jurisdiction.  Under  sects.  98,  99,  the  judge 
old  have  had  jurisdiction  if  the  plaintiff  resided  at  Cambridge, 
;  carried  on  hb  business  at  Spilsby.  The  facts,  therefore,  may 
re  been  such  that  the  defendant  was  satisfied  ^t  this  was  the 
I  Btate  of  the  case^  and,  upon  the  evidence  before  him,  jurisdic- 
I  may  have  been  proved*  The  plaintiff  did  not  appear  to  dis- 
e  the  jurisdiction,  and  the  defendant  had  therefore  no  means  of 
90vering  that  he  had  no  jurisdiction  before  he  made  the  order 
oominittal;  all  that  is  requisite,  under  sects.  27  and  91,  and 
Em  No.  33,  may  have  been  proved  without  the  want  of  jurisdic- 
1  appearing.  If  the  plaintiff  refused  to  appear  and  plead  to  the 
ifldiction,  he  ought  to  suffer  the  consequences.  Sect.  139, 
ich  protects  the  other  ofiicers  from  actions,  does  not  mention  the 
Ige,  as  though  the  Legislature  thought  it  impossible  that  he 
uld  be  liable.  Knowledge  by  the  aefendant  of  his  want  of 
iediction  must  be  positively  found,  and  not  only  inferred.  (He 
ierred,  also,  to  Acherley  v.  Parkinson,  3  M.  &  S.  411 ;  Rex  v. 
Vie,  Kep.  tem.  Hardwicke,  42 ;  Basten  v.  Carew,  3  B.  &  C.  649; 
wrim  V.  Marshall,  Hob.  63.) 

Watson,  in  reply,  cited  statute  9  &  10  Vict.  c.  95,  ss.  60,  103, 
3^  124;  Terry  v.  Huntingdon,  Hard.  480;  Wingate  v.  Wade, 
IL  &  W.  739.  Cur.  adv.  vuU. 

Judgment. — February  26. 

Patteson,  J.,  delivered  the  judgment  of  the  court  (a) 
This  was  an  action  of  trespass  and  false  imprisonment  against 
t  defendant,  the  judge  of  the  County  Court  of  Lincolnshire. 
le  defendant  pleaded  '^  Not  guilty,"  but  not  saying  *^  by  statute;" 
d  also  a  plea  of  want  of  notice  of  action.  The  notice  of  action 
IS  proved  at  the  trial.  The  facts  appear  to  be  that  the  plaintiff, 
ing  resident  in  Cambridgeshire,  was  sued  in  the  County  Court 
Spilsby,  in  Lincolnsliire,  by  a  special  order  of  the  defendant, 
ider  the  60th  section  of  stat.  9  &  10  Vict.  c.  95.  The  plaintiff 
M  served  with  the  summons  in  Cambridgeshire,  and  not  appear- 
Ci  judgment  was  obtained  against  him  by  default  at  the  court  at 
^by  on  the  18th  of  August,  1847 ;  a  judgment  order  was  served 
I  the  plaintiff  in  Cambridgeshire  on  the  25  th  of  August,  and  a 
irrant  against  the  goods  of  the  plaintiff  within  the  jurisdiction  of 
e  Spilsby  Court  was  issued  on  the  14th  of  September,  which 
IS  transmitted  under  the  104th  section  of  the  act,  to  the  County 
mrt  of  Cambridgeshire,  and  returned  "  no  effects."     So  far  the 

•)  Pattcno,  Coleridge,  and  Wightman,  JJ.      Lord   DenmaD,  C.J.,  was  absent   from 
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HouLDssf     proceedings  were  all  r^ular.     On  the  21  at  of  Septembery  a 

Smith. 


mons  wa8  issued  by  order  of  the  defendant,  calling  upon  the  pin* 
tiff  to  appear  at  the  Spilsby  Court  on  the  7th  of  Octoberi  to  h 
1850.  examined  as  to  his  not  paying  the  debt  and  costs,  and  as  to  Ids 
j«rt^fLt_  and  effects.  This  summons  was  without  jurisdiction,  for  the 
LiabUity  of  ^ection,  which  authorizes  the  issuing  of  such  a  summons,  diredi 
Judge.  to  be  issucd  by  the  County  Court  within  the  limits  of  wUch  ^ 
party  shall  then  dwell  or  carry  on  his  business,  which,  in  this 
was  the  County  Court  of  Cambridgeshire ;  for  in  that  ooonty 
the  plaintiff  dwelt  and  carried  on  his  business  during  the  i 
of  these  proceedings.  This  summons  was  served  on  the  pluntif 
Cambridgeshire  on  the  23rd  of  September;  on  the  7th  of 
the  plaintiff  did  not  appear  in  the  County  Court  of  Spilsby, 
the  service  of  the  last-mentioned  summons  having  been  p 
the  defendant,  as  judge  of  the  court,  bondjide  believing  that  he 
l>ower  and  authority  to  do  so,  made  a  minute  in  the  mina 
of  the  court,  whereby  it  was  ordered  that  the  plaintiff  should, 
contempt  in  not  attending,  be  committed  to  the  Cambridge 
for  fourteen  days ;  a  warrant  was  made  out  accordingly,  and 
was  so  committed.  That  this  commitment  was  without  j 
tion  is  plain;  that  the  defendant  ordered  it  under  a  mistake  of 
law,  and  not  of  the  facts,  is  equally  plain ;  for  it  is  impossible 
he  could  be  ignorant  that  the  plaintiff  dwelt  and  carried  ob 
business  in  Cambridgeshire,  the  serving  of  all  the  processes 
been  proved  to  have  been  made  therein,  and  the 
having  originally  8j)ecially  allowed  the  plaint  to  be 
in  his  court,  within  the  jurisdiction  of  which  the  cause 
action  accrued,  the  defendant,  the  now  plaintiff,  residing 
Cambridgeshire.  This  case  is  not  within  the  principle  of  U^ 
titer  V.  Earl  Radnor  (8  East,  113),  and  Cfwynn  v.  Poole  (in  th 
Appendix  to  2  Lutwych,  1565),  where  the  facts  of  the  cttft 
though  subsequently  found  to  be  fidse,  were  such  as,  if  true,  wool 
give  jurisdiction,  and  where  it  was  held  that  the  question  astJ 
jurisdiction  there  must  depend  on  the  state  of  facts  as  th^ 
appeared  to  the  magistrate  or  judge  assuming  to  have  jurisdictiaft 
Here  the  facts  of  the  case  which  were  before  the  defendant,  ml 
could  not  be  unknown  to  him,  show  that  he  hod  no  jurisdictiaBi 
and  his  mistake  in  the  law,  as  applied  to  those  facts,  cannot  gH 
him  even  a  prima  facie  jurisdiction  or  semblance  of  it.  The  ob^ 
questions,  therefore,  arc,  whether  the  defendant  is  protected  fioiil 
liability  at  common  law,  being  and  acting  as  a  judge  of  a  Conii* 
liecord,  in  which  case  the  plea  of  not  guilty  would  be  sufficifii^ 
or  whether  he  is  protected  by  the  provisions  of  any  statute,  and  ■ 
so,  whether  he  can  take  advantage  of  such  statute,  having  omitlBl 
the  words  *'  by  statute,"  in  his  plea.  As  to  the  first  question,  althoQ|^ 
it  is  clear  that  the  judge  of  a  Court  of  Kccord  is  not  auswembk  rf 
common  law,  in  an  action  for  an  erroneous  judgment,  or  for  di 
act  of  any  officer  of  the  court,  wrongi'ully  done,  not  in  pursoiDOl 
of  though  under  colour  of  the  judgment  of  the  court,  yet  we  !*•• 
found  no  authority  for  saying  that  he  is  not  answerable  in  an  acte 
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Kr  an  act  done  by  his  direction  or  authority  where  be  has  no       Kibbt 

uiMliction.     Here  the  defendant  had  not  only  no  jurisdiction  to      ^  ^' 

anmit  the  plaintiff  to  the  gaol  of  Cambridgeshire,  but  he  had  no  ' 

Bisdiction  to  summon  him  to  show  cause  why  he  should  not        1S50. 

Ijr  the  debt.     The  case  of  Dicas  v.  Lard  Brougham  (1  M.  &  Rob.    ,   rTTT 

%\  was  cited,   but  it  is  plain  that  the  order  of  commitment    LiabUUyof 

lere  made  by  the  defendant,  the  Lord  Chancellor,  was  not  void       -/wc^^ 

>  being  without  or  in  excess  of  jurisdiction ;  the  question  was, 

hether  it  was  irregular  or  not,  and  a  mere  irregularity  clearly 

Mikl  not  form  the  ground  of  an  action.  Holroyd  v.  Breare  {2  B.  &  A. 

"3);   Tunnor  y.  Morris  (2  Cr.  M.  &  Ros.  298),  and  other  similar 

868,  turned  on  the  question  whether  the  person  doing  the  wrong- 

I  act  was  so  the  servant  of  another  as  to  make  that  other  answer- 

le  for  the  act  that  was  done ;  and  it  was  held  that  an  officer  was 

i  such  a  ser\'ant  to  the  judge  of  the  court.     But  none  of  the 

les  turned  on  the  want  of  jurisdiction.     We  cannot,  therefore, 

Id  the  defendant  in  this  case  protected  from  liability  at  common 

r.     Is  he,  then,  protected  by  any  statute  ?     We  find  no  statute 

give  such  protection.    The  stats.  21  Jac.  1,  c  12,  and  42  Geo.  3, 

\Sy  8. 6,  enable  the  defence,  where  it  exists,  to  be  given  in  evidence 

der  the  general  issue ;  but  they  do  not  protect  a  party  acting 

tbont  jurisdiction ;  and  now,  even,  the  privilege  of  pleading  the 

Bend  issue  only,  is  coupled  with  the  qualification  that  the  plea 

I8t  be  stated  to  be  '^  by  statute,"  which  words  are  omitted  here. 

^mcnt  must,  therefore,  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


COURT  OF  COMMON  PLEAS. 
Easier  Term,  1850. 

KlRBY  V.  HiCKSON. 

Suggestion — Sufficiency  of  affidavit. 

I  qffi/davit  for  a  rule  to  enter  a  suggestion  to  deprive  the  plaintiff  (f 

wtts  under  9  4-  10  Vict.  c.  96,  s.  129,  stated,  ''  that  the  plaintiff  dweUs 

M  Keppel'Street,  JRusseU-square,  in  the  county  of  Middlesex,  within 

hoeniy  miles  of  the  defendant,  who  dwells  at  65,  Park-street,  Russell- 

sauareJ* 

ddj  Hot  to  be  sufficient,  inasmuch  as  it  did  not  distinctly  state  that 

fiintiff  and  defendant  resided  loithin  twenty  miles  of  one  another. 
Court  will  not  take  judicial  notice  of  distances.  The  test  of  suffi- 
dency  of  such  an  affidavit  is,  whether  perjury  could  be  maintained 
upon  it 

^  affidavit  should  state  explicitly  that  the  residence  of  the  plaintiff 
is  situate  within  twenty  miles  of  the  residence  of  the  defendant. 

>ATTERSON  showed  cause  against  a  rule  obtained  for  leave 
to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs.     The 
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verdict  was  for  5/.  16^.,  and  the  question  was  whetiier  the  affidavit 
sufficiently  showed  that  the  plaintiff  dwelt  within  twenty  miles  of 
the  defendant  The  affidavit  stated  that  "  the  plaintiff  dweBs  k 
Keppel-streety  Russell-Square,  in  the  county  of  3£iddlesei,  within  ttceaiM 
miles  of  the  defsndanty  who  dwells  at  65,  Park-street^  Rus$eUrsqmrt^ 
It  was  contended  that  this  was  not  sufficiently  certain.  Peterm 
V.  Davis  (1  Cox  &  Macrae,  148),  and  Johnson  v.  Wcard  ( 18  L.  J.  2o( 
C.  P.),  were  cited. 

Wilde,  C.  J. — In  Johnson  v.  Ward  the  affidavit  was  better 
this ;  although  we  may  have  personal  knowledge  of  certain 
we  cannot  tdce  judicial  notice  of  them. 

Kay,  in  support,  contended  that  Johnson  v.  Ward  was 
distinguishable  from  this ;  there  the  statement  was  that  the  d 
dant  dwelt  within  twenty  miles  of  the  County  Court;  and 
Hayter  v.  Fish  (1  Cox  &  Macrae,  197.) 

Wilde,  C.  J.  (after  referring  to  that  case) — I  cannot 
guish  the  principle  of  Hayter  v.  Fish  from  the  present  case.    Ii 
not  think  the  attention  of  the  court  was  called  to  this  case  in 
case  which  was  decided  the  day  before  yesterday:  {Stone v. 
The  cases  are  inconsistent ;  by  which  are  we  to  abide  ? 

Talfoubd,  J. — You  first  state  that  the  plaintiff  lives 
twenty  miles  of  the  defendant,  you  then  state  their  residences, 
you  do  not  state  that  those  residences  are  within  twenty  milei 
each  other;  the  question  is,  can  we,  by  coupling  the  two  stal 
make  the  affidavit  sufficient  ? 

Wilde,  C.  J. — I  think  in  all  the  cases  the  main  considei 
should  be,  could  a  man  be  successfully  indicted  for  jpequry  on 
statements  made  in  the  affidavit.     I  think  on  this  affidavit  he 
not,  if  he  could  show  that  they  had  been  within  twenty  milei^ 
each  other  for  even  a  short  sjjace  of  time,  although  resident 
considerable  distance.     And  this  case  cannot,  I  think,  be  d< 
but  in  accordance  with  that  which  was  heard  before  the  wl 
court  yesterday.  Rule  discliarged  with  casts^ 
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BAIL  COURT. 

Hilary  Term,  1850. 

Ex  parte  Payne,  Re  Payne  v,  Garratt. 

Miction  —  Buildinff  Society,  6^7  Will.  4,   c.  S2.— Clause  to 

refer  disputes, 

9  cf  the  rules  of  a  Building  Society,  duly  enrolled  under  the  6  S^  7 

Will,  4,  c,  32,  provided  that  all  matters  in  dispute  should  be  referred 

»  two  of  Her  Majesti/s  Justices  of  the  Peace,  according  to  the  provi- 

wms  of  the  10  Geo.  4,  c.  56,  *.  27. 

um  a  motion  for  a  mandamus  to  the  judge  of  one  of  the  County  Courts 

»  proceed  and  hear  a  plaint  brought  by  a  member  of  the  society  against 

me  of  its  officers : 

1^  that  sect.  4  of  6  S^  7  Will.  4,  c.  32,  incorporating  the  provisions  of 

.0  Geo.  4,  c.  ^S,  ss.  27,  28  4*  29,  and  the  above-mentioned  rtUcj  tooh 

Wpa^  the  right  of  acHon. 

f  this  case  a  rule  had  been  obtained^  calling  upon  the  judge  of 
the  County  Court  of  Bedfordshire,  holden  at  Chesham,  to 
m  cause  why  a  mandamus  should  not  issue,  commanding  him  to 
lOeed  and  hear  a  certain  plaint  in  a  cause  of  **  Payne  v.  Garralt.^' 
m  f»cXs  of  the  case  appeared  &om  the  affidavits  to  be  as  follows : 
he  plidntiff  was  a  member  of  a  certain  building  society,  and 
[^defendant  was  one  of  its  officers.  By  the  25th  rule  of  the 
r,  it  was,  amongst  other  things,  provided,  ^^  that  all  matters  in 
should  be  referred  to  two  of  Her  Majesty's  justices  of  the 
according  to  the  provisions  of  the  10  Geo.  4,  c  56,  s.  27, 
ioh  enacts,  **  that  provision  shall  be  made  by  one  or  more  rules 
every  such  society,  specifying  whether  a  reference  of  every 
tier  in  dispute  between  any  such  society,  or  any  person  acting 
der  them,  and  any  individual  member  thereof,  or  person  claim- 
;  on  account  of  anv  member,  shall  be  made  to  such  of  His 
geety's  justices  of  the  peace  as  may  act  in  and  for  the  coimty 
which  such  society  may  be  formed,  or  to  arbitrators  to  be 
poiiitcd  in  manner  thereafter  directed,"  &c.  The  section  then 
Keeds  to  provide  for  the  appointment  of  arbitrators  and  the 
)de  of  enforcing  the  award,  (a) 

[•)  The  28  th  sectioo  enacts,  *'  that  if  by  the  rales  of  anj  such  society  it  is  directed  that 
^  flkattcr  in  dispute  as  aforesaid  shall  be  decided  by  justices  of  the  peace,  it  shall  and  may 
hivfci  fur  any  such  justice,  on  complaint  being  made  to  him  of  any  refusal  or  neglect  to 
iply  vritb  the  rules  of  such  society  by  any  member  or  officer  thereof,  to  summon  the  person 
inst  vhrira  such  complaint  shall  bo  made  to  appear  at  a  time  and  place  to  be  named  in  the 
nnozia;  on*!  that  upon  his  or  her  appearance,  or  in  default  thereof  upon  due  proof  on  oath 
tfirmaiion  of  the  service  of  such  summons,  it  shall  and  may  be  lawful  for  any  two  justices 
coee«d  t^  hear  and  determine  the  said  complaint  accordmg  to  the  rules  of  the  said  society; 
in  case  the  said  justices  shall  adjudge  any  sum  of  money  to  be  paid  by  such  person  ag^nst 
IB  such  romplaint  shall  bo  made,  and  such  person  shall  not  pay  such  sum  of  money  to  the 
103.  a.vi  at  the  time  specified  by  such  justices,  they  shall  proc^  to  enforce  their  award  in 
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Ex  paru         Some  disputes  arose,  in  consequence  of  which  Payne  wil 
/fo  Paynb     ^^^^  ^^^  society,  and  levied  a  plaint  against  the  puDlic  officar 

V,  recover  the  amount  of  two  shares  subscribed  for  and  wil 

Garkatt.     according  to  the  rules.     The  demand  was  under  20i     The  ji 
[^        refused  to  hear  the  plaint,  considering  that  he  had  no  ji 

.'        and  the  present  rule  was  obtained. 

Jwritdictiimr—       y,  f^.  Saunders  showed  cause  against  the  rule. — A  mere  .„_ 
BmidtngSoaety.  ^^jj^  qj.  covenant  to  refer  matters  to  arbitration  would  not  oust  i 
court  of  jurisdiction.    Gates  v.  Knight  (3  T.  R.  442)  and  Thi 
Chamock  (8  T.  R.  1 39),  do  not  apply.    In  this  case  the  jurisdicl 
the  courts  is  taken  away  by  the  several  enactments  relating  to 
of  this  nature.    The  4th  section  of  the  Act  for  the  Regutation 
Benefit  Building  Societies^  6  &7  Will.  4,  c.  32,  enacts,  that  all 
provisions  of  the  Friendly  Society  Acts,  10  Gea4,  c  56,  and  4i 
Will.  4,  C.40,  so  far  as  the  same  or  any  part  thereof  might  be 
cable  to  the  purpose  of  any  benefit  building  society,  and  to 
framing,  certifying,   enrolling,   and  altering    the    rules 
shall  extend  and  apply  to  such  benefit  building  societies,  and 
rules  thereof,  in  such  and  the  same  manner  as  if  the  provi  ' 
the  said  acts  had  been  therein  expressly  re-enacted.     The 
28th,  and  29th  sections  of  10  Geo.  4,  c.  56,  are  therefore  ap| 
to  this  case.     In   Crisp  v.  Bunbury  (8  Bing.  394),  which  is 
leading  case  upon  this  subject,  the  facts  were  these : — The 
was  by  a  depositor  in  a  savings  bank,  against  the  trustees, ' 
and  manager,  to  recover  de{)0sit8 ;  and  it  was  held,  that  the 
did  not  lie,  and  that  the  only  mode  of  proceeding  was  by  a. 
tion.    The  lauguiige  of  the  Savings  Bank  Act,  9  Geo.  4,  c.  9S^i 
not  stronger  than   that  of  the   above-mentioned   sections, 
object  is,  thiit  in   small   matters  expensive   litigation   shouUI 
avoided,  and  is  equally  as  applicable  to  building  societies 
savings  banks.    Cuthill v. Kingdom {\  Exch. 494), is  not ap] 
there  it  was  held  that  an  action  was  maintainable  for 
fines  due  to  the  trustees,  because  the  rule  there  relating  to 
ence  did  not  make  it  imperative  to  refer  a  matter  such  as 
there  in  dispute,  to  arbitration. 

SmythieSy  in  support  of  the  rule,  contended  that  the  courts! 
law  had  a  concurrent  jurisdiction.  The  case  of  Cotes  v.  Kmgkt\ 
was  in  })oint,  and  the  court  had  there  decided  that  the  jurii 

the  manner  hereinl>cforc  directed  to  be  used  in  case  of  any  neglect  to  complj  with  the 
of  the  arbitrators  appointed  under  the  authority  of  this  act** 

The  29th  section  enacts, "  that  every  siMitcnce,  order,  and  adjudication  of  any  justices  under 
act  shall  be  final  and  conclusive  to  all  intents  and  purposes,  and  shall  not  be  subject  to  ifl 
and  shall  not  be  removed  or  removable  into  any  court  of  law,  or  restrained  or  mtrainbli 
the  injunction  of  any  court  of  equity,  and  that  no  suspension,  advocation,  or  reductioo, 
be  competent" 

(6)  Catet  V.  Knight  (3  T.  K.  442),  decided,  that  when  an  offence  is  created  by  statute  tfM 
a  penalty,  the  penalty  may  be  sued  for  in  the  Snperior  Courts  of  >Vestmin5tcr.  For  the  jdj 
diction  of  those  courts  cannot  be  ousted  but  by  express  words  or  necessary  implkaticfl.  ^ 
the  25  Geo.  3,  c.  51,  having  created  })cnaltie8  of  50/.  and  lul,  and  having  enacted  tbiti 
former  should  be  sued  for  in  any  of  the  courts  at  Westminster,  and  provided  tliat  it  ihMl 
and  mif;ht  be  lawful  for  justices  of  the  peace,  &c.,  to  hear  and  determine  the  latter,  inA 
power  to  them  to  mitij^ato  the  penalties,  &c  It  was  held  that  such  proviso  ousted  the  jtf) 
diction  of  the  Superior  Courts  as  to  the  \0L  penalty. 
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uperior  Courts  could  not  be  ousted,  unless  by  express     Ex  parte 
by  necessary  implication.     The  expression  used  in  the     ^^^^ 
ion  of  10   Geo.  4,  c.  56,  is,  "  it  shall  be  lawful  for  any  ^"" 

:^es  to  proceed  to  hear  the  complaint.''     This  gives  juris-     Gabbatt. 
>  the  justices,  but  does  not  uecessarily  oust  this  court        ^^ 
3tion.     This  would  come  within  the  58th  section  of  the        — ' 
ict  c.  95 ;  the  words  there  used  are,  "  all  pleas  of  personal  ^^JJ^**'^ 
rhere  the  debt  or  damage  claimed  is  not  more  than^'^^^^^* 
lose  words  are  sufficiently  extensive  to  include  a  case 
resent. 

Cur.  adv.  vult 
Judgment. 

TMAN,  J.,  for  Erle,  J. — Upon  a  rule  for  a  mandamus  to 
of  the  County  Court  to  proceed  with  this  action,  which 
jht  by  a  member  of  a  Building  Society,  within  the  pro- 
the  6  &  7  WilL  4,  c  32,  against  an  officer  of  the  society, 
tended  that,  by  section  4  of  that  statute,  incorporating  the 
\  of  the  10  Geo.  4,  c  56,  ss.  27,  28,  and  29,  and  by  the 
of  this  society,  directing  a  reference  of  all  disputes  to 
'  the  peace,  the  right  to  bring  this  action  was  taken  away; 
.  of  opinion  that  it  is  so.  By  those  sections  provision  is 
o  be  made  by  the  rules,  specifying  whether  disputes  shall 
d  to  justices  or  to  arbitrators,  and  the  decision  upon  such 
is  made  final.  These  sections,  and  this  rule,  providing 
fap,  simple  and  speedy  decision,  oust  the  jurisdiction  of 
ary  tribunals :  (Crisp  v.  Bunhury^  8  Bing.  394 ;  Timms 
ns,  3  Q.  B.  413.)  In  Cuthill  v.  Kingdom  the  action  was 
itainable,  because  the  rule  then  relating  to  reference  did 
nse  the  matter  of  that  action ;  but  by  the  exception  the 
recognised.  The  9  &  10  Vict  c.  95,  does  not  operate  to 
'  the  effect  of  these  statutes  from  County  Courts,  or  revive 
f  bringing  actions  there  which  had  been  taken  away  from 
generally.     The  rule  must  therefore  be  discharged. 

Rule  discharged. 


o  G 
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BAIL  COURT. 

Trinity  Temiy  1849. 

Before  Mr.  Justice  Wighticak. 

Yates  v.  Palmer. 

J^ohUntion, 

A  party  is  not  entitled  to  a  writ  of  prohibition  if^  aJt  the  iriai  tn  llii 
below,  he  acquiesces  in  tJie  proceedings,  and  the  proceedin 
are  correct  upon  the  face  cf  them. 

THIS  was  an  application  for  a  writ  of  prohibition  to  be 
to  the  judge  of  the  County  Court  of  Staffordshire,  to 
further  proceedings  in  this  cause>  on  the  ground  that  they  ii 
a  title  to  land. 

Pigott  and  Temple  showed  cause. 
Ball^  in  support  of  the  rule. 

Cur.  adv. 

The  facts  and  arguments  sufficiently  appear  in  the  fol 
judgment,  which  was  delivered  (July  5)  by 

Patteson,  J. — In  this  case  a  rule  was  obtained  by  the 
dant  for  a  prohibition  to  the  County  Court  of  Staffordshire 
replevin  suit.     The  ground  of  this  rule  is,  that  the  title  to 
premises  in  respect  of  which  the  distress  was  made  had  ' 
in  question.     It  appears  by  the  affidavit  that  the  plaintiff  did 
know,  or  ought  to  have  known,  that  the  title  would  have 
brought  into  question,  but  that  neither  party  had  taken  any  i 
under  the  121st  section  of  the  9  &  10  Vict.  c.  95,  to  remoT«j 
cause    from    the   County   Court   to  a   Superior    Court 
cognisance  of  title.     The  cause  was  tried  in  February  last, 
the  verdict  was  given  for  the  plaintiff.     The  defendant,  at  a 
sequent  court,  moved  for  a  new  trial,  but  without  success, 
neither  occasion  made  any  objection  to  the  jurisdiction  of  the 
The  costs  were  taxed,  and  the  amount  of  damages  and  costs  | 
under  protest,  to   save  execution.      The  defendant  pi 
make  some  further  application  to  the  County  Court  at  the 
sitting.     All  these  proceedings  took  place  in  the  vacation 
Easter   Term;   no  objection  appears  to  have  been  made 
jurisdiction  of  the  County  Court  until  the  present  role 
t£uned.     Before  entering  into  the  question  of  jurisdiction^ 
turns  upon  sections  58  and  121  of  the  9  &  10  Vict,  c  95,  it 
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that  a  preliminary  objection  was  made  that  the  defendant, 
ved  to  show  cause,  was  too  late,  as  there  was,  in  effect, 
to  prohibit ;  the  trial,  verdict,  judgment,  and  payment  of 
s  and  costs  having  been  completed  oefore  the  mtbrmation 
»lied  for,  and  no  defect  of  jurisdiction  appeared  upon  the 
in^  On  the  other  hand,  the  case  of  Roberts  v.  Humby 
:  W.  120),  was  cited,  to  show  that  where  the  application  for  a 
ion  could  not  have  moved  earlier,  it  is  not  too  late  after  exe- 
although  the  want  of  jurisdiction  does  not  appear  upon  the 

the  proceedings.  Without  pausing  to  inquire  into  the 
:  a  prohibition,  where  nothing  remained  to  be  done,  it  is 
it  for  the  present  purpose  to  observe,  that  it  was  agreed  in 
e,  as  in  some  of  tne  former  cases,  that  if  the  party  makes  no 
n  to  the  jurisdiction  of  the  court  whilst  the  case  is  proceed- 
untarily  acquiescing  in  that  jurisdiction,  and  suffers  the 

act  without  protest,  or  as  if  the  court  had  jurisdiction, 
•  the  actual  payment  of  damages  and  costs,  he  is  too  late  to 
T  a  prohibition,  even  although  he  had  no  opportunity  to 
efore,  unless  a  defect  appear  on  the  face  of  the  proceedings, 
ground,  therefore,  we  think  the  rule  should  be  discharged; 
under  the  circumstances,  the  defendant  can  hardly  have 
1  it  to  be  made  absolute,  it  will  be  dischai^ed  with  costs. 

Rule  discharged  with  costs. 


Yates 

V. 

Palkeb. 

1849. 

Prohibitum, 
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Michaelmas  Term,  1849. 
Chinn  (a  Pauper)  v.  Bullen. 


Pauper —  Costs —  Suggestion. 

fes  of  the  County  Courts  have  jurisdiction  to  allow  persons  to  sue 
r  courts  in  forma  pauperis^  and  in  cases  within  their  jurisdiction 
rs  must  sue  in  the  County  Courts^  or^  upon  motion  for  a  suggestion^ 
ill  be  deprived  of  costs. 

NE£  had  obtained  a  rule  calling  upon  the  plaintiff  to 
>w  cause  why  a  suggestion  should  not  be  entered  upon 
to  deprive  him  of  costs,  on  the  ground  that  he  ought  to 
jd  in  the  County  Court.  The  action  had  been  tried  before 
1,  J.  at  the  first  sittings  for  Middlesex  in  this  Term,  and  the 
had  obtained  a  verdict,  damages  \0L 

now  showed  cause. — The  power  to  sue  in  formd 

GO  2 
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CHcnr       pauperis  is  given  by  stat.  11  Hen.  7,  c  12,  but  that  statute 
/•  only  to  proceedings  by  original  writ,  or  by  bill,  and  is  < 

.'  *      therefore  to  proceedings  in  the  Superior  Courts.     It  may 

1849.        that  the  act  of  Henry  applies  to  all  Courts  of  Record,  and 

„ .,     County  Court  is  now  a  Court  of  Record.    This  is  so,  but  th< 

^^  made  it  such,  subject  to  certain  regulations,  and  the  act  co; 
privilege  on  paupers  to  sue.  One  of  these  r^ulations  is, 
judges  of  the  Superior  Courts  may  make  rufes  and  ord( 
they  have  made  no  order  in  this  matter.  The  County  Coi 
clearly  does  not  contemplate  any  person  suing  in  those  con 
is  unable  to  pay  fees,  for  one  of  the  clauses  provides  tha 
suitor  shall  pay  the  fees  named  in  the  schedule.  Proba 
was  a  casus  omissus. 

Maule,  J. — The  78th  section  of  the  County  Courts  Act 
provides  that  the  judges  of  the  Superior  Courts  shall  hav 
to  make  rules  for  regulating  the  practice  of  the  County 
enacts,  '^  and  in  any  case  not  expressly  provided  for  herein,  o 
said  rules,  the  general  principles  of  practice  in  the  Superioi 
of  Common  Law  may  be  adopted  and  applied  at  the  disa 
the  judges  (that  is,  the  judges  of  the  County  Courts^  to  net 
proceedings  in  their  several  courts."  This  shows  tnat  the 
of  the  Superior  Courts  might,  if  they  had  thought  fit,  ha^ 
regulations  respecting  persons  suing  in  the  County  Courts  i 
pauperis ;  then,  as  they  have  not  done  so,  the  latter  part 
section  provides  that  the  general  principles  of  practice 
Superior  Courts  may  be  adopted  at  the  discretion  of  the  j 
meaning  thereby  the  judges  of  the  County  Courts — in  theii 
courts.  Now  the  practice  of  the  Superior  Courts  is  to  ea 
discretionary  power  as  to  persons  suing  in  forma  pauperis^  ai 
regulation  has  been  made  on  the  subject,  that  practice  ma} 
be  adopted  by  judges  of  the  County  Courts. 

Skinner,  in  support  of  the  rule  was  not  called  upon. 

WiLDK,  C.J. — This  rule  must  be  made  absolute;  if  a 
has  a  cause  of  action  involving  anything  special  in  it,  I  ap 
he,  like  any  one  else,  may  still  apply  to  the  Superior  Co 
leave  to  sue  there;  but  otherwise,  if  any  class  of  persons  si 
to  the  cheap  courts,  it  is  a  pauper,  who  is  not  to  pay  costs. 

Maule,  J.,  Williams,  J.,  and  Talfourd,  J.,  concur 

Rule  ab 
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Michaelmas  Term,  1849. 
Ellis  r.  Watt,  Executor,  &c. 

^ition — Executor — Judgment  quando — Summofis  suggesting  assets. 

e  the  defendant^  an  executor,  is  served  with  a  summons  upon  a 
rutavity  after  a  judgment  of  assets  quando  acciderinty  notwith- 
uiing  there  is  no  form  of  summons  given  by  the  rules  dravm  up  by 
judges  applicable  to  such  a  judgment^  the  court  will  not  grant  a 
kilntion, 

roper  method  of  proceeding  for  assets  received  by  the  executor  since 
I  pleaded  is  by  summons,  stating  the  judgment  quando  acciderint, 
'  suggesting  assets  after  plea  pleaded. 

AN  NELL,  Serjt,  moved  for  a  writ  of  prohibition  to 
the  judge  of  the  County  Court  of  Wimborne  Minster, 
»t-  The  plaintiff  had  sued  the  defendant,  as  executor  of 
.  D.  Trencnard,  in  the  County  Court,  in  September  last,  for  the 
of  13/.  5s.  lOd.  due  from  his  testator,  and  the  defendant 
leaded  plene  administravit,  and  the  judge  of  the  County  Court 
djudged  that  the  plaintiff  should  recover  the  amount  claimed 
■lages  quando  acciderint,  and  3/.  16^.  for  costs,  to  be  paid 
with  by  the  defendant.  Afterwards,  in  October,  the  defen- 
was  served  with  a  summons  upon  a  devastavit,  in  the  form 
by  the  judges;  "for  that  you,  the  defendant,  have  witliheld, 
d,  and  put  to  your  own  use  divers  goods  and  chattels  which 
the  property  of  W.  T.  D.  Trenchard,  deceased,  at  the  time 
death,  and  which  came  to  the  hands  of  you,  the  defendant, 
xutoT  of  the  said  W.  T.  D.  Trenchard,  to  be  administered," 
The  judge  had  intimated  his  intention  of  entering  into  the 
tors  accounts,  and  adjudicating  on  them,  and  this  was  a 
n  for  a  writ  of  prohibition  to  restrain  him  from  proceeding 
the  summons.  It  was  contended  that,  as  the  form  of  the 
tons  alleged  generally  that  assets  had  come  to  the  defendant's 
virithout  specifying  that  it  was  since  plea  pleaded  to  the  ori- 
plaint,  the  proceeding  was  improper:  (Wms.  Exors.  1705  ; 
'  V.  Thomas,  1  C.  &  ^L  532.)  The  9  &  10  Vict.  c.  95,  ss.  6, 
J,  and  129,  were  then  adverted  to,  and  afterwards  Woodhams 
cman  (1  Cox  &  Macrae,  231);  and  Beswich  v.  Capper  (1  Cox 
acrae,  243.)  The  proceeding  should  have  been  in  the 
e  of  a  set.  fa.  to  have  execution  of  the  judgment,  suggesting 
jgsets  had  come  to  the  defendant's  hands  since  the  judgment. 
e  summons  is  a  statutable  substitution  of  the  judgment,  no 
there  would  be  a  difficulty  in  the  way  of  this  application. 
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Executor-^ 
ProkXbUum. 


Ellis  r.  Watt.      Maule,  J. — The  devastavit  is  a  sort  of  scL  fou    The 

section  of  9  &  10  Vict,  c  95^  makes  it  lawful  for  any  ezecutori 
administrator  to  be  sued  in  the  County  Court: — "and  ji  "_ 
and  execution  shall  be  such  as  in  the  like  case  would  be  riveij 
issued  in  any  Superior  Court."     In  the  Superior  Courts  uie 
of  scu  fa.  lay  to  have  execution  of  the  judgment  of  assets 
acciderint.    As  the  form  given  by  the  judges  is  not  adapted  to  I 
case,  the  parties  must  m£^e  a  form  for  themselves.     If  the 
faulty,  the  proceeding  to  correct  it  must  be  the  same  as  m' 
Superior  Courts^  that  is,  by  demurrer.     I  think  the  plaintiff 
better  amend  the  summons  by  inserting  a  statement  of  the  ji 
ment  quando  acciderint,  and  a  su^estion  of  assets  oome  to 
defendlant's  hands  after  plea  pleadeoL 
Per  Curiam.  Bnle  r^M\ 


COURT  OF  EXCHEQUER. 
Michaelmas  TVrwi,  1849. 


Walker  v.  Wall. 


Suggestion — Affidavit — Practice, 

On  a  motion  for  a  suggestion  to  deprive  the  plaintiff  of  casts^  if  the 
dant  makes  out  a  good  prima  facie  case,  and  there  appears  to  be 
able  grounds  for  entering  a  suggestion,  it  is  sufficietit. 

ON  a  former  day  a  rule  had  been  obtained  by  Barstowy 
on  the  plaintiff  to  show  cause  why  he  should  not  bring  i 
the  record  for  the   defendant  to  enter   a   suggestion  thereon 
deprive  the  plaintiff  of  costs. 

The  action  was  tried  before  the  Under  Sheriff  of  ^Middlesex,) 
a  verdict  was  found  for  the  plaintiff,  damages  9il  \0s.  From 
particulars  of  demand,  it  appeared  that  some  of  the  goods  for 
the  action  was  brought  had  been  supplied  in  July,  1848. 
defendant's  affidavit  stated  that  the  residence  of  the  defendant  i 
the  dwelling-house  and  place  of  business  of  the  plaintiff 
within  the  jurisdiction  of  the  County  Court  of  Surrey, 
which  the  defendant  resided  at  the  time  the  action  was  broi 
and  that  the  cause  of  action  arose  wholly,  or  in  some 
point,  within  the  jurisdiction,  but  it  did  not  state  the  time 
cause  of  action  accrued. 

Joyce,  for  the  plaintiff,  now  showed  cause. — The  affidaTit 
which  the  rule  was  moved  was  defective.     There  are  two 
tions ;  first,  it  does  not  aver  that  this  was  a  plaint  that  might 


XX««    JL^»- 


0  state  that  the  cause  of  action  arose  within  the  jurisdiction 
district  County  Courts  as  established  under  the  late  act, 
of  simply  stating  the  County  Court,  which  might  mean  the 
County  Court 

is  the  argument.   (Parker  v.  Crouch,  1  Cox  &  Macrae, 

cited.) 

loic,  in  support  of  the  rule. — This  affidavit  is  quite  sufficient 
purpose  of  obtaining  a  suggestion.  It  is  sufficient  to  make 
Jacie  case,  and  if  tne  plaintiff  denies  our  statements,  he 
o  traverse  them  and  put  his  denial  on  the  record.  It  can 
)e  said  that  the  old  County  Court  was  meant,  when  the 

was  upwards  of  9/.,  and  the  jurisdiction  of  the  old  County 
)  limited  to  40«.  And  as  to  the  other  objection,  that  also 
ired  by  the  particulars  annexed  to  the  affidavit,  by  which 
rs  that  the  demand  arose  in  1848. 

OCK,  C.  B. — This  rule  must  be  made  absolute.  The  plaintiff 
t  deny  that  a  district  court  was  established  in  which  the 
Tht  have  been  sued  for.    The  question  is,  is  the  defendant's 

sufficient  to  satisfy  the  court  that  the  action  might  have 
>ught  in  the  County  Court  ?   I  think  it  is. 
:e,  B. — K  a  good  primd  facie  case  be  made  out,  and  there 
to  be  a  probable  cause  for  entering  the  suggestion,  that  is 
t.     The  plaintiff  may  traverse  the  suggestion. 
USSON,  B.,  and  Bolfe,  B.,  concurred. 

JRuk  absolute. 
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Michaelmas  Term,  1S49. 
Vines  v.  Arnold. 

Splitting  demands — Abandonment  of  excess  beyond  20L 

Where  a  plaintiff  had  a  cause  of  action  exceeding  2QL  bmi 
sued  in  a   County  Court  for  part  only  of  his  demand  and 
such  part,  and  it  did  not  appear  at  the  County  Court  that  the 
was  part  of  a  debt  exceeding  20/.,  or  that  plain^had  done  ai 
show  that  he  abandoned  the  excess  beyond  20/.  .- 

Heldt  that  he  might  still  sue  in  the  Superior  Court  for  the  excess,  tfi 
20/. 

DEBT  for  goods  sold  and  delivered,  and  upon  an  account  i 
Pleas. — 1.  Never  indebted. 
2.  That  before  the  commencement  of  the  suit^  and  at  the 
of  the  entering  of  the  plaint,  and  of  the  issuing  of  the 
hereafter  mentioned,  to  wit,  on  the  16th  day  of  «^nuary,  1S48| 
defendant  dwelt  within  tiie    district    for  which    the 
County   Court  of  Surrey,  held  at  Denmark-hiU,    Cami 
was  then,  and  still  is  holden,  and  within  the  jurisdiction  of 
court.     And  the  plaintiff  then  dwelt  within  twenty  miles  froai 
defendant,  and  the  plaintiff  was  not  nor  was  the  defendant 
cer  of  that  court ;  and  the  defendant  was  then  indebted  to 
plaintiff,  as  well  in  the  said  moneys,  and  for  and  in  respect  of  1 
said  causes  of  action,  in  the  declaration  mentioned,  as  suso  in 
sum  of  17/.  for  the  price  and  value  of  goods  before  tlien  soldi 
delivered  by  the  plaintiff  to  the  defendant,  at  his  request;  and 
])laintiff  then  had  cause  of  one  action  against  the  defendant,  as 
ior  and  in  rct^pcct  of  the  said  moneys  and  causes  of  action  in 
declaration  mentioned,  as  for  the  said  17/.,  and  the  same  wl 
arose  within  the  jurisdiction  of  the  said  court,  and  the  said  cai 
action  then  was  for  more  than  and  exceeded  the  sum  of  20/, 
amounted  in  the  whole  to  a  large  sum,  to  wit,  38/L  10s. ;  andthei 
cause  of  action  then  formed  and  constituted  together  and  was 
entire  debt  and  demand  against  the  defendant;  and  for  the 
of  the  whole  of  the  same  a  plaint  then  might  and  could  have 
entered  by  the  plaintiff  against  the  defendant  at  the  said 
Court,  under  the  statute  made  and  pjissed  in  the  session  of  Pi 
ment  held  in  the  ninth  and  tenth  years  of  the  reign  of  our 
the  now  Queen,  intituled  An  Act  for  the  more  easy  recovery  of 
Debts  and  Demands  in  England;  and  he  might  by  law  and  a< 
to  that  statute  have  recovered  the  same  in  and  by  a  plaint 
action  at  his  suit  against  the  defendant  in  the  said  court,  if  thei 


ana  toe  aetenaaut,  ana  tne  euUBtsnce  ot  toe  action  inteoaea 
tmght,  according  to  the  Btatute  in  such  case  made  and  pro- 
And  the  pliuntiff  tlierein  stated  that  the  stud  action  was 
for  the  recovery  of  the  said  sum  of  171,  and  the 
int  was  then  numhered  A.  245,  according  to  the  order 
■h  it  woe  entered ;  and  the  said  plaint  being  so  entered 
on,  to  wit,  on,  &c.,  a  eummonB  stating  the  substance 
eaid  action,  and  bearing  in  the  margin  tnereof  the  same 
as  the  said  phiint  was  numbered,  was,  within  the  jurisdiction 
laid  County  Court,  issued  out  of  this  court  under  the  seal 
at  the  suit  of  the  plaintiff  against  the  defendant,  and 
r  the  defendant  was  summoned  to  appear  at  the  Lambeth 
Court  of  Surrey,  to  be  holden  at  Denmark-hill,  Com- 
,  on  Thursday,  the  3rd  day  of  February,  1848,  at  the  hour 
re  at  noon,  to  answer  the  plaintiff  in  an  action  of  con- 
'  recover  the  sold  sum  of  17/.  And  fnrther,  that  he,  the 
Dt,  having  appeared  to  the  said  action  at  the  said  County 
iccording  to  and  as  required  by  the  siud  summons,  and 
defended  the  action  in  the  said  County  Court,  such  proceed- 
re  thereupon  had  in  that  action  and  npon  the  said  plaint  in 
irt,  that  afterwards,  to  wit,  on  Thursday,  the  Srd  day  of 
y,  A.  D.  1848,  the  same  action  come  on  to  be  tried  in  the 
mbeth  County  Court  of  Surrey,  at  and  within  the  juris- 
of  the  sud  court,  before  George  Chilton,  Esq.,  the 
hereof,  at  which  time  and  place  the  pl^ntiff  was  duly,  as 
I  by  law,  called  upon  to  appear,  but  did  not  appear,  and 
>ndant  there  and  then  did  appear,  and  then  admitted  the 
8C  of  acUoD  to  the  full  amount  claimed  by  the  plaintiff,  to 
the  full  amount  of  the  said  sum  of  17^ ;  and  thereupon  it 
adged  by  the  said  court  that  the  plaintiff  should  recover 
the  defendant  the  said  stun  of  17/.  for  his  debt,  together 
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Van       said  judgment  of  the  said  court  upon  such  plaint  as  aforesAid  mi 

j^^jj^     and  still  is,  aooording  to  the  said  statute,  in  full  dischaige  of d 

—        demands  in  respect  of  the  said  cause  of  action,  Ac  Sec  &c 

1849.  Replication  to  the  second  plea: — a  traverse  of  the  a 

The  particulars  of  demand  in  this  action  were : — ^  P< 
1847.    Ten  barrels  of  flour,  21L  lOs.*"    Plaint  was  iasoed  oat  of 
^^T^^^^  Lambeth  County  Court  (January  17,  1848,)  for  17i,  goodi 
ofexoest.     ^^j  delivered,  and  the  particulars  did  not  show  that  there 
any  larger  debt  or  any  abandonment  of  any  part  of  the  debt 
case  came  on  for  hearing  on  the  3rd  of  February,  1848,  when 

Slaintiff  did  not  appear,  but  the  defendant  did,  and  confessed 
ebt,  and  judgment  was  accordingly  given  for  ihe  plaintiff  for 
The  judgment  was  subsequently  satisfied  by  the  defendant 

!)laintiff  had,  previously  to  the  proceedings  in  the  County 
lelivered  an  invoice  to  the  defendant  consisting  of  the  i 
which  he  afterwards  sued  in  the  County  Court  (l7i),  and 
that  which  was  now  the  cause  of  the  action  {21L  lOs.)^  and 
total  of  the  invoice  exceeded  20/.,  but  the  defendant,  whes 
fore  the  County  Court,  made  no  objection  on  this  ground 
was  contended,  on  behalf  of  the  defendant,  at  the  trial, 
Coltman,  J.  at  the  London  Sittings,  in  Ililarj  Term,  1849,  that 
these  facts  it  must  be  taken  that  the  plaintiff  had  abandoned 
demand  beyond  the  17/.,  which  he  recovered  in  the  County 
and  a  verdict  was  found  for  the  plaintiff  on  the  first  issue,  and 
the  defendant  on  the  second  issue;   leave  being  reserved  to 
plaintiff  to  move  to  enter  a  verdict  for  21 JL  lOs.  on  the  second  i 
or  for  judgment  non  obstante  veredicto, 

A  rule  7iisi  having  been  obtained  accordingly, — 
Joj/ce  showed   cause.  —  The  plaintiff,  by  the  delivery  of 
invoice  embracing  the  item  sued  for  in  the  County  Court, 
also  the  item  the  subject  of  this  action,  showed  that  he  had  but 
cause  of  action  for  the  total,  and  was  not  entitled  to  di 
for  the  purpose  of  bringing  two  actions :  ( Grimbley  v.  A^i 
1  Cox  &  Macrae,  79.)     He  might  have  sued  in  the  Su^ 
Court  for  |thc  total,  or  in  the  County  Court,  by  abandoning, 
excess  beyond  20/.    The  63rd  section  of  the  County  Courts  Aii, 
prohibits  the   plaintiff  from   dividing  his  claim.      [S^LkULEy 
Yes ;  for  the  purpose  of  bringing  two  or  more  suits  in  the 
Court,  but  surely  if  a  plaintiff  submits  to  be  nonsuited  and 
draws  his  claim,  he  does  not  abandon  the  excess.]    The  le 
a  plaint  is  ipso  facto  an  abandonment     The  latter  words  of 
63rd  section  are  merely  descriptive  of  the  effect  of  the  judgm^ 
which  is  to  be  in  full  discharge  of  all  demands,  &c,  and  do  »)tl 
port  that  the  judge  is  to  pronounce  a  formal  judgment  to 
efiect.     The  latter  part  of  the  section  could  not  have  escaped 

(a)  The  6drd  section  of  the  Coanty  Courts  Act  is  as  follows:  "  That  it  shall  oat  be 
for  any  plaintiff  to  divide  any  cattse  of  action,  for  the  parpoec  of  hrinpng  two  or  moN 
any  of  the  said  courts^  bat  any  plaintiff  having  cause  of  action  for  more  than  20(.  msj 
the  excess,  and  thereupon  the  plaintiff  shall,  on  proving  his  case,  rccoTer  to  an 
exceeding  20/. ;  and  the  judgment  of  the  court  shall  be  in  full  dischargo  of  all 
respect  of  such  cause  of  action,  and  entry  ofthejudjftneni  shall  be  made  cuconfii^.* 
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ttention  of  the  judcee  who  framed  the  rules  under  the  act,  and       Vcrss 
ley  seem  not  to  have  thought  any  special  form  of  judgment     ^f- 

Doessary  in  such  a  case,  and  have  not  given  any  such  form.        . ' 

He  jurisdiction  of  the  County  Court  is  derived  from  the  statute,        i^^^* 
y  mdess  the  plaintiff  abandoned  the  excess  of  his  cause  of  action     ^puituig 
■nist  the  defendant  beyond  20/.,  the  County  Court  had  no  power    demands^ 
^deal  with  the  case.    The  appearance  of  the  defendant  and  his  Ab(mdomne^ 
jknowledgment  of  the  debt  could  not  confer  jurisdiction.     It     v  «*««»• 
|Wt  be  taken  therefore  that  the  plaintiff,  knowing  that  he  had  a 
■Me  of  action  beyond  20L  when  he  sued  in  the  County  Court, 
■mdoned  the  excess  beyond  the  17/.  by  suing  in  the  County 
■nrt  for  that  amount. 

Hawkins  in  support  of  the  rule. — The  only  question  is,  whether 
Mie  was  any  evidence  to  prove  the  issue  that  the  plaintiff  did 
Imdon  the  excess  beyond  the  17/.     The  evidence  is,  that  the 

Etiff  did  not  appear  at  the  hearing  in  the  County  Court,  but 
the  defendant  did  and  confessed  the  debt.     There  was  not  a 
said  by  the  plaintiff  about  abandoning  any  part  of  the  debt 
^  to  him.     The  defendant  might  have  objected  to  the  judge  that 
demand  in  the  County  Court  was  part  of   a  larger  debt 
ling  20Ly  and  called  upon  him  to  nonsuit  the  plaintiff;  or  he 
have  applied  to  the  Superior  Court  for  a  prohibition,  as  in 
ley  V.  Aykroyd.  (J) 

rL£,  J. — We  think  that  there  must  be  something  done  by 
tiff  to  show  that  he  abandons  the  excess  beyond  20/. ;  &nd 
t  that  is  done,  the  plaintiff  ought  to  be  nonsuited  in  the 
Court.     It  is  a  good  defence  in  the  County  Court  that  the 
has  proved  a  debt  which  the  defendant  has  shown  to  be 
of  a  larger  debt  exceeding  201^  and  the  defendant  is  there- 
entitled  to  the  judgment  of  the  court,  unless  the  plaintiff 
8  the  excess.    But  the  plaintiff  ought  to  have  the  option  of 
that  he  abandons  the  excess  or  that  he  will  be  nonsuited, 
£e  may  sue  for  the  whole  in  the  Superior  Court.  To  hold  other- 
would  lead  to  much  mischief,  for  then  in  every  case,  even  where 
doubtful  whether  the  sum  sought  to  be  recovered  by  plaint  in 
County  Court  was  part  of  a  larger  debt,  it  might  be  of  500/., 
oold  be  said  that  the  plaintiff,  ipsofactOy  abandoned  his  demand 
fiOOiL,  and  was  barred  by  the  judgment  of  the  County  Court 
recovering  more  than  20/.  when  he  attempted  to  claim  his 
ie  demand.     That  never  could  have  been  the  intention  of  the 
tore.     If   the  defendant  does  not  choose  to  insist  on  a 
that  he  has  at  the  County  Court,  that  is  his  fault.     If  he 
choose  to  insist  upon  it,  the  plaintiff  must  have  his  option 
to  allow  the  defence,  pay  the  costs,  and  sue  in  the  Superior 
or  to  abandon  the  excess  and  recover  part  of  a  demand  which 
was  not  within  the  jurisdiction  of  the  County  Court,  but 
was  made  so  under  section  63.     The  rule,  therefore,  must  be 

J  p.  79.     The  term  "  cause  of  action^  used  in  the  63rd  section  does  not  mesn  a 
ia  CM  angle  e&tiie  contract,  but  ibould  be  interpreted  **  couh  of<me  action,** 
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absolute  to  enter  the  verdict  for  the  plaintiff  for  21L  lOn.  on 
issue. 

Talfoubd,  J. — I  am  of  the  same  opinion;  I  think  the  1 
lature  intended  that  there  should  be  some  act  of  abandonnu 
courts  because  a  provision  is  made  for  an  entry  of  the  abandoi 


COURT  OF  QUEEN'S  BENCH. 
TViwiVy  Term,  1850. 

Be  Toby. 


Costs  of  attorney — Preliminary  business. 

The  9\st  section  of  9  Sf  10  Vict,  c,  95,  limiting  the  fee  of  an  attar 
"  appearing  or  acting^  on  behalf  of  any  person  in  the  County 
applies  only  to  tlie  appearing  and  acting  in  court,  and  not  to  \ 
done  by  the  attorney  in  relation  to  the  suit  previously  to  the  k 
Overruling  Ex  parte  Clippertony  re  Green  (1  Cox  &  1^ 
136.) 

IN  this  case  a  rule  had  been  obtained  on  behalf  of  an  atl 
of  this  court,  calling  upon  Clifford  Shirreff  to  show  caus 
an  order  made  by  Wightnian,  J.,  on  the  5th  of  June, 
referring  Mr.  Toby's  bill  of  costs  to  taxation,  should  not  be  re© 
and  all  proceedings  thereon  set  aside,  or  why  the  blaster  shov 
be  at  liberty  to  review  his  taxation  of  costs  herein,  and  th 
Clifford  Shirreff  should  not  repay  to  John  Toby  the  money 
had  been  refunded  to  him  under  the  Master's  allocatur.  Th: 
was  obtained  in  Michaelmas  Term,  1849,  but  had  stood  over 
the  judgment  of  the  Court  of  Couunon  Pleas  in  Ex  parte  Ket 
re  Keighlev  and  Goodman  should  be  given,  (a)  Mr.  Shirrd 
retained  Mr.  Toby  to  prosecute  a  suit  for  him  in  a  C 
Court;  and  in  that  suit  he  recovered  11/.  85.  7cf.  lAi. 
then  delivered  his  bill  of  costs,  including  charges  for  business 
out  of  court  before  the  commencement  of  the  suit,  and  amoi 
altogether  to  22Z.  5s.  Mr.  Shirreff  paid  his  attorney  the  ai 
which  he  claimed,  in  order  to  avoid  an  action ;  but  he  aftci 
applied  to  Wightman  J.,  who,  by  an  order  made  on  the  J 

(a)  See  this  case  reported  cmU,  p.  2S4. 


ne8s  done  before  the  suit  was  commenced. 
'.  Scotland  showed  cause,  (b) — This  question  depends  upon 
struction  of  sect.  91  of  9  &  10  Vict,  c  95,  and  considering 
ict  of  that  statute,  viz.,  that  the  party  himself  should  be 
the  court,  and  that  cheap  and  speedy  justice  should  be 
tered,  the  operation  of  the  section  ought  not  to  be  narrowed 
•pretation.  That  section  limits  the  amount  to  be  recovered 
►pearing  or  acting  on  behalf  of  any  other  person  in  the  said 
there  the  word  "  acting"  means  acting  in  regard  to  the  suit, 
J  reference  to  matters  done  before  proceedings  in  the  suit 
nmenced.  [Lord  Campbell,  C.  J. — It  may  be  of  the 
;  importance  and  of  the  highest  benefit  to  the  client^  that 
louldbe  a  deliberation  before  the  suit  is  commenced;  and  the 
pensive  and  troublesome  part  of  the  proceedings  may  take 
iterior  to  the  commencement  of  the  suit.]  In  JEx  parte 
'on,  re  Green,  this  court  held  that  those  words  included  all 
)  connected  with  a  suit  in  court,  whether  preliminary  or  not. 
ecbion  is  more  in  accordance  with  the  intention  of  the 
tare  than  the  decision  of  the  Common  Pleas  in  the  case  of 
f,e  Keighley  {]  Cox  &  Macrae,  284.)  2ndly.  In  this  case 
eliminary  items  were  allowed,  although  generally  the  tax- 
txseeded  upon  the  case  Ex  parte  Clipperton. 
Ion,  contr^ — The  question  is  between  the  two  decisions. 
I  would  not  have  been  taxed  but  for  JEx  parte  Clipperton, 

Cur,  adv,  vult. 

Judgment. 

>  Campbell,  C.  J.,  now  delivered  the  judgment  of  the 
-This  was  an  application  to  the  court  to  rescind  an  order 
taxation  of  the  DiU  of  costs  of  Mr.  Toby,  an  attorney,  for 
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Re  ToBT.  costs  in  the  action,  which  sum  was  jMud  by  the  defendant 
1850  "^o^y*  ^^6  pluntiflfs  attorney.  Mr.  Toby  sent  in  a  bill  of  < 
— '.  his  client,  m  which,  after  giving  him  cremt  for  IIL  8s.  7iL,  i 
Cotu  of  i^Q  j  costs  recovered  from  the  defendant,  there  remained  the 
Atuni^,  lOi  17*.  4rf.  due  to  Mr.  Toby,  which  the  client  paid  to  hin 
the  apprehension,  as  he  says,  of  being  sued  for  the  amount 
the  application  to  tax,  and  before  the  Master,  Mr.  Shirre£^ 
ent,  relied  on  the  decision  of  this  court  in  Ex  parte  Cti 
(1  Cox  &  Macrae,  136),  in  which  it  was  held  that^  under  tl 
section  of  the  County  Courts  Act,  an  attorney  was  restnunc 
recovering  more  than  15*.  for  lus  services  in  a  suit  in  one  c 
courts.  A  similar  question  subsequently  arose  in  the  Court  0 
mon  Pleas  {Ex parte  Keiffhiey,  I  Cox  &  Alacrae,  284\  and,  ofl 
sideration,  that  court  then  came  to  the  conclusion  tnat  the  n 
ing  clause  of  that  act  applies  only  to  appearing  and  actii^ 
attorney  in  court,  and  not  to  lus  services  out  of  court,  and 
vising  andin  getting  up  the  case.  The  91st  section  is  not  veiy 
worded  Tbeobjcctof  thcactwastoenable  parties  to  cany  one 
amounts  not  exceeding  20/.  at  a  comparatively  small  expeu 
as  the  words  of  the  section  are  certainly  capable  of  the  co 
tion  put  upon  them  by  the  Court  of  Common  Pleas,  and  hi 
may  in  some  cases  arise  from  the  narrower  construction  a 
by  this  court  in  the  case  of  Ex  parte  CHppertan,  we  feel  dii 
on  consideration,  to  adopt  the  same  conclusion,  more  esped 
it  is  most  important  that  the  practice  should  be  uniform;  i 
think  that  the  rule  should  be  absolute,  not  for  resdndingthi 
of  the  judge,  but  for  a  review  of  the  taxation  and  repays 
Mr.  Toby  of  any  sum  he  may  have  been  obliged  to  pay  • 
Shirreff  beyond  what,  on  a  review  of  the  taxation,  the  ! 
finds  ought  to  have  been  paid. 

Rule  absolute  to  review  taxa 
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Easter  Term,  1850. 

Brond  V,  Cary. 

Practice —  Suggestion, 

nisi  to  enter  a  suggestion  to  deprive  a  plaintiff  of  costs  being 
ted  upon  an  affidavit,  cannot  be  met  by  a  counter  affidavit  simply 
\ng  the  facts  stated  by  the  defendants  affidavit,  for  upon  those 

he  may  take  issue  and  go  to  trial. 

LLiOK,  on  a  former  day,  had  obtained  a  rule  to  show  cause 
why  a  suggestion  should  not  be  entered  upon  the  record  to 
;  the  plaintiff  of  his  costs. 

Uice  now  showed  cause. — This  was  an  action  to  recover  25/. 
§sion  upon  the  sale  of  the  defendant's  business.  The  cause 
ied  before  the  Chief  Baron,  and  a  verdict  returned  for 
,  The  affidavit  upon  which  the  rule  was  granted  states  that 
ise  of  action  arose  within  the  jurisdiction  of  the  County 

It  is  often  a  question  of  considerable  difficulty  what  is  the 
if  action.  The  facts  ou^ht  to  have  been  stated,  from  which 
irt  might  have  formed  their  opinion,  it  being  a  question  of 
bhcr  than  a  question  of  fact.  Another  objection  is,  that  the 
ant  states  that  the  plaintiff,  at  the  time  of  the  commence- 
>f  this  suit,  resided  at  a  particukr  place.  In  the  defendant's 
it  this  is  expressly  denied,  and  it  is  sworn  that  he  lived  at 
!r  and  different  place,  which  is  stated  in  his  affidavit. 
'E,  B. — That  is  a  traverse  which  we  cannot  try  on  an  affi- 

His  affidavit  states  that  the  whole  of  the  work  and  labour 
>ne  out  of  the  jurisdiction. 

.LOCK,  C.  B. — You  deny  what  they  say ;  then  go  to  trial 
t.     This  court  cannot  try  that  question. 
.FE,  B. — This  court  never  refuses  to  allow  the  suggestion 
there  is  an  affidavit. 

JRule  absolute. 


328  COUNTY  COURTS  CASES. 


COURT  OF  EXCHEQUER. 

Trinity  Term^  1850. 
Sangster  ».  Kat. 

Suffgestion — Affidavit — Carrying  an  business — Clerk  im  ike  Pritey 

Council  Office — Jurisdiction. 

A  clerk  in  the  office  of  Privy  Council  residing  in  anotker  district 
not  ^^ carry  on  his  business^  at  the  Privy  Council  Office  within  ike 
i^g  of  the  County  Courts  Act,  so  as  to  bring  him  within  tkejuri 
of  the  court  of  the  district  in  which  the  office  is  situate. 

The  court  will  not  take  judicial  notice  of  the  situation  iff  ike 
Council  Office.     It  should  be  stated  in  the  affidavit, 

MARTIN,  Q.  C.>  showed  cause  against  a  rule  obtained  toi 
a  su^estion  on  the  roU  to  deprive  the  plaintiff  of  costs, 
was  stated  in  the  affidavit  that  the  defendant  lived  at  Bromi 
and  attended  as  a  clerk  at  the  Privy  Council  Office^  but  the 
w^ould  not  take  judicial  notice,  without  its  bein^  expressly 
in  the  affidavit,  that  Brompton  was  within  the  jurisdiction  of 
Middlesex  court,  and  the  defendant's  occupation  as  a  cleric 
clearly  not  a  carrying  on  of  business  so  as  to  bring  him 
the  terras  of  tlic  County  Courts  Act     Buckley  v.  Hann  (1 
Macrae,  269)  was  an  express  decision  to  that  effect. 

HawkinSy  contra. — Buckley  v.  Hann  is  dit^tinguishable  from 
case ;  but,  at  all  events,  the  court  would  not,  in  cases  of  d< 
deprive  the  defendant  of  the  benefit  of  entering  the  8u^esti( 
that  the  mjitter  might  be  more  fully  discussed  on  the  pi 
answer  to  the  suggestion. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  be 
charged.     The  question  as  to  the  dwelling  within  the  ji 
was  very  properly  given  up  by  ilr.  Hawkins.     TVe  can  tab] 
notice  that  Brompton  is  within  the  Middlesex  County  Court; 
it  be  so,  it  should  have  been  stated.     The  question  is,  whether] 
clerk  is  a  person  carrying  on  business  ?     Business,  as  found 
Johnson's  Dictionary,  may  very  probably  comprehend   an^ 
which  one  has  to  do ;  but  carrying  on  a  business  seems  to 
something  more.     I  think  it  means  an  independent  business, 
the  occupation  of  a  clerk  who  may  be  at  any  time  dismissed. 

Alderson,  B. — I  agree,  also,  that  this  rule  ought  to  be 
charged.  The  defendant  does  not  carry  on  any  business  in 
fixed  place. 

RoLFE,  B. — Even  if  the  business  of  the  Privy  Coondl  1 
business  within  the  meaning  of  this  act,  I  do  not  think  that 
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arries  on  a  business.    I  do  not  know  whether  it  has  ever 

cidedy  but  if  not^  I  should  be  very  much  inclined  to  hold 

foreman  in  a  haberdasher's  shop  carries  on  no  business. 

no  permanent  independent  occupation.      He  may  be 

ed  at  any  time. 

r,  B. — The  occupation  of  a  derk  is  not  a  business,  there- 
diik  the  rule  must  be  discharged. 

Buk  discharged f  with  casts. 


SAVoarxB 

V. 

Kat. 

1850. 

Suggestion — 
Affidovit 
Juritdietitm, 


BAIL  COURT. 


(Before  Col£BIDGE^  J.) 
Easter  Term^  1850. 


Kind  and  anotheb  v.  Jones. 


Suggestion — Affidavit, 

ivit  for  a  rule  to  enter  a  suggestion^  which  throughout  described 
^endant  merely  as  '*  deponent : " 
i  bad  on  that  account. 

lavit  stated  that  ''  no  officer  of  the  said  County  Court  was  or 
iriy  to  this  action ;" 

be  a  sufficient  negativing  of  the  exception  in  the  act  and  state- 
theU  neither  the  plaintiff  nor  the  defendant  was  at  the  time  of 
nmencement  of  the  action  an  officer  of  the  County  Court 

X  a  former  day.  Fish  had  obtained  a  rule,  on  the  part  of 
he  defendant,  calling  upon  the  plaintiffs  to  show  cause  why 
^tion  should  not  be  enterea  to  deprive  them  of  costs, 
t  to  the  9  &  10  Vict  c.  95,  s.  128,  the  amount  recovered 
Elder  20L     He  moved  upon  the  following  affidavit : 

**  In  the  Queen's  Bench, 
Between  John  Nind  and  Henry  Nind,  plaintiffs, 

and 

William  Jones,  defendant, 
liam  Jones,  of  Na  13,  Lower  Belgrave-place,  Pimlico,  in 
ity  of  IVIiddlesex,  plumber,  maketh  oath,  and  saith  that  this 
as  brought  to  recover  the  sum  of  eight  pounds  ten  shillings, 
aall  sum  for  interest,  due  on  a  bill  of  exchange  accepted  by 
onent  for  twelve  pounds.  That  the  said  bill  was  presented, 
t  became  due,  at  the  house  of  this  deponent  m  Lower 
e-plaoe  aforesaid,  and  that  said  bill  was  not  then  paid,  and 

H  H 
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NiND^JoNEs. jgp^jj^^^^  flaith  that  this  cause  was  tried  before  the  sheril 
1850.  Middlesex,  on  a  writ  of  trial,  on  Thursday,  the  eighteenth  d 
— T  the  present  month  of  April,  when  the  plaintifis  recovered  a  v< 
]^2Jj^2^  for  the  sum  of  eight  pounds  eleven  shUlings  and  sixpence,  an 
more.  And  this  deponent  further  saith,  that  at  the  time  o 
commencement  of  this  suit  he  resided  and  dwelt,  and  does 
reside  and  dwell,  at  No.  13,  Lower  Bel^ve-place,  Pimlico,  i 
county  of  Middlesex,  and  that  the  plaintiffs,  at  the  time  o 
commencement  of  this  suit,  dwelt  and  carried  on  their  trad( 
business  of  wholesale  paper-stainers  within  twenty  miles  c 
residence  of  this  deponent,  that  is  to  say,  in  Beech-street,  Bar! 
in  the  city  of  London,  as  this  deponent  has  been  informei 
verily  believes.  And  tliis  deponent  further  saith,  that  thepU 
cause  of  action  arose  at  Pimlico,  in  the  county  of  Imdc 
aforesaid,  within  the  jurisdiction  of  the  Westminster  0 
Court  for  Middlesex,  held  at  No.  82,  St.  Martin's-lane,  ^ 
minster,  in  the  said  county,  and  not  elsewhere ;  and  thj 
residence  of  this  deponent  was,  at  the  commencement  of  tlui 
and  still  is,  within  the  jurisdiction  of  the  said  County  Court 
that  no  officer  of  the  said  County  Court  was  or  is  a  party  t 
action  ;  and  this  deponent  further  saith,  that,  at  the  time  < 
commencement  of  this  suit,  he  was  liable  to  be  summoned 
said  Westminster  County  Court  for  payment  of  the  said  si 
recovered  as  aforesaid ;  and  that,  for  the  said  cause  of  acti 
plaint  might  have  been  entered  against  him  by  the  plaintiffs : 
said  County  Court.  That  the  said  Westminster  County  Coi 
Middlesex  was,  at  the  commencement  of  this  suit,  and  still  is 
in  St.  Martin's-lane  aforesaid,  and  is  a  court  constituted  und 
9  &  10  Vict.  c.  95,  and  that  the  judge  before  whom  this  actio 
tried,  did  not  certify  that  the  same  was  fit  to  be  brought 
Superior  Court." 

frood  showed  cause,  and  contended  that  the  affidavit 
insufficient,  for  that,  first,  it  does  not  anywhere  appear  up 
face  that  the  deponent  is  the  defendant,  and  that  it  is 
consistent  with  the  facts  that  the  deponent  may  be  a  straii< 
the  action ;  also,  secondly,  that  all  the  exceptions  in  sect,  li 
not  sufficiently  negatived,  not  only  for  not  styling  the  depom 
the  defendant  in  the  various  particulars  under  that  section,  h 
not  showing  that  at  the  time  of  the  commencement  of  the  actim 
parties  were  not  officers  of  the  court  {Meetan  v.  NichoUsy  1  C 
Macrae,  123;  Doddy.  Ulf/ley,  1  Cox  &  Macrae,  213.) 

Fishy  in  support  of  the  rule,  contended,  first,  that  the  affi 
sufficiently  showed  that  by  the  word  "  deponent"  the  defend 
clearly  meant  and  understood ;  and  secondly,  that  the  negat 
of  the  exceptions  in  128  was  sufficiently  explicit. 

Cur,  ode.  v( 

CoLEUiDGE,  J. — In  this  case  cause  was  shown  against  ent 

a  suggestion  for  defects  in  the  affidavit  in  two  respects.  Fint 

it  did  not  show  in  express  terms  that  the  party  making  it  w» 

defendant  in  the  suit;  that  it  did  not  conclusively  appear opo 


COUNTY  COURTS  CASES.  331 

erein  stated  and  relied  on  that  they  related  to  the  defendant.  Nnn>  r.  Jo^nsa. 
3rtainly  possible^  consistently  with  all  the  allegations,  that        1550. 
light  be  two  persons  of  the  name  of  William  Jones,  both        — - 
to  the  same  bill,  and  the  action  might  be  brought  against    ^^^^^2~ 
the  acceptor,  the  other  being  the  drawer.      It  has  been       "^^ 

that  the  affidavit  need  not  be  so  precisely  framed  as,  if 
>  prove  conclusively  all  the  circumstances  to  satisfy  the 
Miction,  but  it  must  make  a  prima  facie  case:  and  the 
e  of  the  decision  appears  to  me  to  be  properly  applicable 
^o  one  of  ordinary  sense  could  doubt  that  tne  plaintiff  and 
inent  were  the  same  person,  and  if  he  be  not,  the  defendant 
e  the  benefit  of  it.  The  second  objection  is,  that  it  did  not 
tly  appear  that  neither  the  plaintiff  nor  the  defendant  was, 
ommencement  of  the  suit,  an  officer  of  the  County  Court. 

I'Vigley  (1  Cox  &  jVIacrac,)  was  cited,  and  I  wished  to  look  at 
►rt,  and  it  appears  to  me  to  be  clearly  distinguishable  from 
ent  case.  If  we  read  the  allegation,  that  no  officer  was  or 
y  to  this  action,  with  that  which  goes  before  it,  it  is  clear 
(  latter  allegation  had  reference  to  the  commencement  of 
The  rule  will,  therefore,  be  made  absolute. 

Rule  absolute. 


BAIL  COUKT. 

Easter  Term^  1850. 
(Before  Coleridge,  J.) 

G08LIN   V.    CONDER. 

Suggestion, 

I  was  brought  in  the  Queen^s  Bench  to  recover  a  sum  under  20/. 
Uiintiff'tooh  out  a  summons  to  try  before  the  sheriff.  This  sum- 
JKU  opposed  by  the  defendant,  and  the  judge,  unth  the  consent  of 
endant,  made  an  order  dismissing  the  summons^  and  ordering 
I  the  event  of  the  plaint  ff  obtaining  a  verdict,  his  costs  should  be 
tpon  die  higher  scale.  At  the  trial  the  plaintff  obtained  a  ver- 
^  61,  12s,  The  defendant  then  moved  for  leave  to  enter  a  sug- 
io  deprive  the  plaintiff  of  costs :  but, 

t,  after  the  proceedings  at  chamberSy  the  defendant  was  not  en- 
» a  suggestion, 

was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  a 
restion  should  not  be  entered  to  deprive  the  plaintiff  of 
appeared  that  the  action  was  brought  to  recover  the  sum 

H  H  2 
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of  6JL  I2t.,  and  upon  issue  being  joined,  the  plaintiff  took  oir 
summons  to  show  cause  why  the  action  should  not  be  tried  bef 
the  sheriff.  Upon  the  parties  going  before  the  judge,  the  de{ 
dant  objected  to  the  cause  being  tried  before  the  sherifl^  upon 
Suggestion,  ground  that  difficult  points  of  law  were  likely  to  arise.  Upon  tl 
an  order  was  made  dismissing  the  plaintiff's  summons,  but  ordeii 
by  consent  of  the  defendant,  that  if  a  verdict  should  be  found 
the  plaintiff,  the  costs  should  be  taxed  upon  the  higher  scale.  1 
case  then  went  down  for  trial,  and  the  plaintiff  obtained  a  Ten 
for  6/.  125. 

Lush  now  showed  cause,  and  contended  that  as  the  defend 
had  consented,  when  before  the  judge  at  chambers,  to  pav  a 
upon  the  higher  scale  in  the  event  of  a  verdict  being  returned 
the  plaintiff,  upon  which  undertaking  the  plaintiff  had  been  diii 
to  incur  the  expense  of  trying  his  action  at  the  assizes,  he  ei 
not  now  turn  round  and  seek  to  deprive  the  plaintiff  of  his  €l| 
In  fact,  the  defendant  had  agreed  to  put  the  plaintiff  in  the  ^ 
position  as  though  his  demand  had  been  above  20L,  and  the 
application  was  a  breach  of  faith. 

O^Malleyy  Q.  C,  contrd. — The  terms  of  the  I29th  section 
9  &  10  Vict  c  95,  are  imperative  upon  the  subject,  and  tl»j 
fendant  might  well  be  disinclined  to  have  his  cause  tried  beic 
under-sheriff,  but  would  nevertheless  be  ready  to  have  it 
before  a  judge  of  the  County  Court,  and  the  ddTendant  is 
to  enter  a  suggestion  as  of  right. 

Coleridge,  J. — I  think  Mr.  O'Malley  has  put  this  casc^ 
the  only  ground  on  which  it  could  be  put ;  and  if  I  thought 
turned  upon  whether  or  not  I  had  any  discretion,  and  could i 
strue  this  clause  so  as  to  refuse  the  application,  I  should 
liave  taken  time  to  consider  the  subject.  But  there  is  a 
nary  objection  which  precludes  this  application;  and  I  ttunki 
defendant  has  no  right  to  come  for  this  rule  after  what  took 
at  chambers.  There  was  an  application  made  for  an  order  t©j 
the  action  before  the  sheriff.  That  application  was  opposed  Ijj 
defendant.  The  judge  says  to  him — If  I  refuse  the  order,  will| 
in  case  of  a  verdict  being  returned  for  the  plaintiff  for  less 
20/.,  consent  to  the  costs  being  taxed  upon  the  higher  scale? 
consents  to  this,  and  an  order  is  made  accordingly.  Now, 
the  meaning  of  that  ?  Why,  that  if  the  plaintiff  is  put  to 
ditional  expense  of  taking  his  case  to  the  assizes  by  the 
the  defendant  to  consent  to  its  being  tried  by  the  shi 
plaintiff,  if  he  gets  a  verdict,  shall  not  be  a  loser.  Is  tht^ 
consistent  with  the  present  rule  ?  It  seems  to  me  that  it 
inconsistent  that  the  defendant  is  not  entitled  to  what  he 
seeks.  Rule 


COUNTY  COUBTS  CASES.  333 


BAIL  COURT. 

Easter  Term,  1850. 

(Before  Coleridge,  J.) 

Pbice  v.  Price. 

Recovery  of  Tenements —  Certiorari —  Title. 

rari  does  not  lie  to  remove  a  plaint  entered^  under  sect,  122  of 
ounty  Courts  Actyfor  the  recovery  of  a  tenement,  A  question  of 
8  not  necessarily  involved  in  a  plaint  for  the  recovery  of  tene- 

m 

ERTIORARI  haying  been  obtained   to  remove  from  a 

ounty  Court  a  plaint,  under  sect  122  of  the  9  &  10  Vict. 

3r  the  recovery  of  possession  of  a  tenement; 

^ardy  on  a  former  day,  obtained  a  rule  nisi,  to  rescind  the 

)r  the  certiorari,  and  to  quash  the  writ. 

r  showed  cause,  and  contended,  that  although  this  certiorari 

lot  issue  under  section  90,  the  plaint  not  being  for  any  debt 

iges,  it  might  properly  issue  at  common  law  as  in  any  other 

e  certiorari  not  being  taken  away ;  moreover,  that  the  plaint 

d  a  question  of  title. 

Inffj  Q.  C.  (Milward  with  him),  contended  that  the  certiorari 

;rly  issued  in  this  case.    The  County  Court  has  an  original 

tion  in  such  a  case,  which  the  Court  of  Queen's  Bench  does 

aess ;  therefore  the  plaint  would  be  removed  to  no  purpose, 

;h  as,  when  brought  up,  this  court  could  do  nothing  with 

the  only  result  would  be  that  the  proceeding  would  be 
For  ever.  As  regards  the  question  of  title,  if  that  should 
Y  arise,  the  County  Court  would  know  how  to  deal  with  it, 
t  improi>erly  entertained  such  a  question,  the  proper  remedy 
ye  by  prohibition.  He  was  stopped  by 
BRIDGE,  J. — It  is  not  necessary  to  say  that  in  no  case  under 
122  would  a  certiorari  lie,  because  such  a  writ  may  go  upon 
rounds :  first,  to  bring  up  proceedings  to  be  disposed  of  in 
lit ;  secondly,  for  defects ;  and,  thirdly,  because  the  pro- 
8  are  not  within  the  section.  But  the  first  argument  of 
ating  is  quite  clear,  and  this  court  will  not  do  that  which  it 
be  court  below  to  do ;  secondly,  it  is  not  suggested  that 
•e  any  defects  in  the  proceedings ;  and,  thirdly,  the  question 

is  not  raised  in  sucn  a  case.     I  think,  therefore,  that  the 
n  issued  improvidently.  Rule  absolute. 
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BAIL  COURT. 

Easier   Term,   1850. 
Heath  v.  Long. 

Jurisdiction — Cause  of  action — Material  point. 

A,  who  UHMS  a  remote  indorsee  of  a  bill  of  exchange,  sued  J?,  the  i 
and  recovered  less  than  20/.  Upon  a  motion  to  enter  a  suggek 
deprive  the  plaintiff  of  costs : 

Hela^  that  the  giving  of  notice  of  dishonour  toas  a  material  poim 
cause  ofaction,  and  as  the  plaintiff*  and  defendant  lived  within 
miles  of  each  other^  Uie  cause  of  action  in  a  material  point  arose 
the  district^  and  the  defendant  was  entitled  to  have  a  suggestion  e 

THIS  was  a  rule  calling  upon  the  plaintiff  to  show  cause 
suggestion  should  not  he  entered  to  deprive  the  plain 
costs,  the  debt  recovered  being  under  20L      It  was  an 
brought  against  the  drawer  of  a  bill  of  exchange  by  a  r 
indorsee.     The  parties  lived  within  twenty  miles  of  each  oth 

Lush  showed  cause,  and  contended  that  as  there  was  n 
dence  to  show  where  the  bill  was  indorsed  to  the  plaintiff,  it 
be  taken  to  be  within  the  provisions  of  sect  128,  which 
concurrent  jurisdiction,  the  indorsement  being  a  material  fi 
the  case,  and  the  intention  of  the  act  being  only  to  imp 
penalty  of  the  loss  of  costs  where  the  plaintiff  knowingly  brin 
action  in  the  Superior  Court,  instead  of  in  the  County  Court 

Grai/y  contra,  contended  that,  as  notice  of  dishonour  must 
been  given  by  the  plaintiff  to  the  defendant,  that  would  have 
a  material  pointy  and  would  have  informed  the  plaintiff  o 
defendant's  residence,  even  supposing  that,  under  the  act,  \ 
ledge  should  be  necessary,  which  he  disputed. 

Coleridge,  J. — I  should  be  extremely  sorry  to  introdue 
restriction  contended  for  by  Mr.  Lush,  inasmuch  as  vast  i 
venience  would  arise  in  a  great  variety  of  cases,  for  it  migi 
every  case  be  said  (if  actual  knowledge  is  necessary)  that 
plaintiff  was  ignorant  of  the  limits  of  the  County  Court 
nothing  of  this  kind  is  mentioned  in  the  act,  and  it  is  enou^ 
some  material  point  arises  within  the  jurisdiction  of  the  Co 
Court  Now,  in  this  case  there  is  clearly  "  some  material  p 
in  the  cause  of  action  occurring  within  the  jurisdiction,  and  tl 
the  notice  of  dishonour,  because,  without  such  notice,  the  pla 
could  not  have  brought  liis  action ;  and  he  must  have  kh 
therefore,  that,  in  a  material  point,  the  cause  of  action  did 
within  the  jurisdiction  of  the  County  Court. 

Rule  absdi 


Caterer  r.   Dean,  (a) 

Suggestion — Practice, 

application  to  enter  a  suggestion  to  deprive  the  plaintiff^ of  cosUi^ 
fendani  made  an  affidavit  that  the  contract  upon  which  the 
was  brought  was  made  in  the  district  of  the  Windsor  County 
llie  plaintiffs  in  his  affidavit,  denied  this,  and  stated  facts  in 
•t  of  his  assertion.  There  being  no  other  testimony  on  either  side, 
trt,  upon  these  facts  J  refused  the  rule, 

\  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
suggestion  should  not  be  entered  to  deprive  him  of  costs, 
unt  recovered  being  within  the  jurisdiction  of  the  Windsor 
Court.  The  affidavit  of  the  defendant  in  support  of  the 
ted,  in  general  terms,  that  the  contract  upon  which  the 
as  brought  was  made  within  the  County  Court  district, 
rer,  the  affidavit  of  the  plaintiff*  went  into  particulars, 
;  that  the  contract  was  not  so  made  within  the  district. 
%nh  showed  cause,  and  contended  that,  as  the  facts  upon 
:he  rule  was  obtained  were  completely  explained  and 
d  by  the  plaintiff,  and  as  there  was  no  third  party  to  support 
I  of  the  defendant,  the  rule  should  be  discharged :  (  Walker 
?//,  1  Cox  &  Macrae,  275 ;  Nollothw.  Crook,  19  L.  J.  185.) 
ncTy  contra,  contended  that  as  the  facts  between  the  parties 
sputed,  he  was  entitled  to  have  the  suggestion  entered, 
question  might  be  tried,  it  being  sufficient  on  his  part 
to  establish  a  prima  facie  case :  {Hayter  v.  Fish,  1  Cox 
ae,  197.) 

IRIDGE,  J. — I  do  not  find  any  case  where,  upon  a  plea  of 
;  in  a  certain  place  being  set  up  by  one  party  and  denied  by 
r,  a  suggestion  has  been  allowed.  According  to  the  ordinary 
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the  case    It  is  not  a  case  where  a  third  partj  proreB  taqiiam 

j)^^       I  have  here  merely  the  evidence  of  each  of  the  purties  in  m 

— -       action,  and  I  think,  therefore,  that  the  role  must  be  disbbugei  4 

^*  Bute  discharged  withaui 


BAIL  COURT. 

EoMter  Term^  1850. 

(Before  Colebidge,  J.) 

Mills  v.  Best. 

Suffgestionr-^Praeticc, 

Ify  upon  cause  being  shown  against  a  rule  to  enter  a  suggestion  to 
the  plaintiff  of  costSy  the  fact  on  which  reliance  is  placed  for  the  rule  tti 
in  reasonable  doubt,  the  suggestion  will  be  granted.    But  it  is  othi 
where  that  fact  is  denied  and  satisfactorily  explained^  and  the  q^ 
tion  and  denial  come  from  the  plaintiff  and  defendant  alone. 

The  case  of  Caterer  v.  Dean  (ante,  p,  335),  is  not  intended  to  apfl§{ 
all  cases  of  affirmative  and  negative  allegations,  but  only  where  Oj 
was  sworn  to  on  one  side  in  a  general  wag,  and  denied  and 
on  the  other  side. 

THIS  was  a  rule  to  enter  a  suggestion  under  the  County 
Act,  the  plaintiff  having  recovered  less  than  20£    The 
upon  which  the  rule  was  obtained  stated  that  the  cause  of 
arose  whoUy  at  Brixton,  in  the  county  of  Surrey,  and  within 
jurisdiction  of  the  Lambeth  County  Court.      The  affidavili 
answer,  stated  that  the  action  was  brought  to  recover  the  sam^ 
10/.  lent  to  the  defendant  in  Mitre-court  Buildings,  in  the  T< 
it  further  appeared  that  the  plaintiff  recovered  a  verdict  upon 
defendant's  I  O  U. 

Hayes  showed  cause,  and  contended  that,   as  the 
affidavit  fully  answered  that  of  the  defendant,  the  suggestTon 
to  be  refused,  in  accordance  with  the  ruling  of  this  court  in 
V.  Dean  (ante,  p.  335.) 

Lushy  contr^  contended  that  it  never  could  have  been  in< 
by  the  decision  in  the  case  cited,  to  deprive  the  defendant  of 
suggestion,  merely  because  he  had  not  incumbered  his  motion 
the  affidavits  of  thirdparties. 

Coleridge,  J. — Tne  case  decided  by  me  yesterday,  was  ww 


^ERiDGE,  J. — 1  tninK  so  too,  ana  tneretore  tne  rule  snouia 
le  absolute ;  but  I  do  not  wish,  by  this  decision,  to  do  away 
he  effect  of  my  decision  yesterday. 

Buk  abwluU. 


COURT  OF  COMMON  PLEAS. 

Michaelmas  Term^  1849. 

Bead  v.  Blatnet. 


Setting  aside  judgment  after  suggestion  to  deprive  plaintiff 

of  costs, 

trial,  beftfre  the  under-sheriff!,  plaintiff  recovered  91, 2s.  Id.  only,  and 
mdge  refused  to  stay  proceedings  to  enable  the  defendant  to  apply 
I  suggestion  to  deprive  the  plaintiff  of  costs  ;  the  plaintiff  thereupon 
td  judgment,  and  levied  execution  for  damages  and  costs.  Ajter- 
ds,  defendant  obtained  leave  to  enter  a  suggestion,  but  did  not  at  that 
'  move  to  set  aside  ^judgment.  In  a  subsequent  term  the  defendant 
tdto  set  aside  the  judgment  and  executiony  and  for  the  plaintiff  to 
ml  the  money  paiaupon  the  execution : 
that  drfendant  might  do  so, 

fCE  showed  cause  against  a  rule  nisi  calling  on  the  plaintiff 
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^■^       and  levy  were  before  the  20th  of  June.    In  MiohaelmaB  1 
Bla^st.     ^^^  ^^  obtained^  and  made  absolute,  to  enter  a  eugges 

deprive  the  plaintiff  of  costs,  but  no  motion  was  made  to  sc 

^^^'       the  judgment 
g^)^fo„  It  was  contended  that  the  application  was  too  late,  and  tl 

Fraoiee.  rule  to  enter  the  suggestion  ought  to  have  provided  for  the 
aside  of  the  judgment  {Vickars  v.  Mouldy  1  Cox  &  ^ 
212;  Brooher  v.  Cooper y  id.  203),  and  that  the  plainti: 
entitled  to  sign  judgment  on  the  8th  of  June  {GiU  v.  Bust 
2  p.  &  L.  416),  but  had  waited  till  the  11th,  and  that  th 
this  rule  ought  not  to  be  made  absolute. 

Corrie,  in  support  of  the  rule. — The  plaintiff  was  infbn 
the  trial  that  this  application  would  be  made,  and  he  ought 
have  signed  judgment  and  levied  execution.  The  defendant  i 
for  the  rule  to  enter  the  suggestion  within  due  time.  Ther 
reason,  therefore,  why  this  rule  should  not  be  granted.  In  J 
V.  Beetle  (5  M.  &  W.  276),  the  jud^ent  was  signed  in  va 
audit  was  held,  that  the  defendant  might  apply  to  the  court, 
following  term,  for  leave  to  enter  a  suggestion  on  the  roll  i 
purpose  of  obtaining  costs  under  a  Court  of  Bequests  Act,  all 
no  appUcation  was  made  to  the  sheriff  for  a  certificate  to  st 
judnnent  and  execution,  under  the  3  &  4  WilL  4,  c  42, 
And  in  Kinff  v.  Earl  (5  Dowl.  P.  C.  595),  the  court  alio 
suggestion  to  be  entered  after  final  judgment  and  execution 
it  appearing  that  the  defendant  could  not  apply  sooner,  and 
judge  at  chambers  had  refused  to  stay  proceemngs. 

Wilde,  C.  J. — We  think  that  tlus  rule  must  be  made  ab 
It  appears  that  the  defendant  made  his  application  to  the 
within  the  time  allowed  to  apply  to  enter  a  suggestion  to  c 
the  plwitiff  of  costs,  that  is  to  say,  witlun  four  days  after  tt 
of  trial  was  returnable,  and  established  his  right  to  do  sa 
judgment  must  be  set  aside,  for  it  was  signed  upon  specv 
Though  it  is  a  regular  judgment,  the  plaintiff  signed  it  at  the 
of  its  turning  out  inefficient  by  reason  of  the  application  to  c 
suggestion,  the  intention  to  do  which  had  previously  been  inti 

Buk  aim 


Ex  parte  Purday. 


f  commUment—Form  of—^^  10  Vict  c.  95.  ss.  98,  99,  101— 

Habeas  corpus, 

ippeared  by  an  order  of  commitment,  in  the  form  framed  by 
es  under  the  7Sth  section  of  the  County  Courts  Act,  that  the 
%t  appeared  to  the  summons,  and  that,  upon  his  application,  the 
anted  time,  and  postponed  and  adjourned  making  any  order, 
f,  at  the  said  adjournment,  the  said  defendant  did  not  attend,  or 
ly  sufficient  excuse  for  not  attending,  and  did  not  produce  any 
,  or  allege  any  sufficient  excuse  for  the  nonproduction  of  such 
,  and  that  it  then  appeared  to  the  said  judge  that  the  said 
it  had  obtained  credit  from  the  plaintiff'  under  false  pretences, 
made  a  gift,  delivery,  or  transfer  of  his  property,  with  intent  to 

his  creditors;    and  that  thereupon  he  did  order  the  said 
it  to  be  committed,  SfC, 

such  order  of  commitment  was  good,  that  afresh  summons 
e  98/A  and  99th  sections  was  unnecessary,  and  that  the  case 
thin  the  lOlst  section  of  the  County  Courts  Act. 
that  the  commitment,  not  being  in  the  nature  of  a  conviction, 
to  be  construed  tcith  the  same  strictness,  and  was  not  bad  for 
he  mode  of  committing  the  offence  in  the  alternative. 

L  showed  cause  against  a  rule  obtained  by  Parry,  calling 
m  the  judge  of  the  Bloomsbury  County  Court  of 
:  to  show  cause  why  a  habeas  corpus  to  (Uscharge  the 
out  of  custody  should  not  issue,  on  the  ground  of  a 
warrant  of  commitment.  The  warrant  was  in  the 
form : — 

e  Bloomsbury  County  Court  of  Middlesex,  holden  at 
treet,  Oxford-street,  in  the  said  county. 


j_i?- 


PURDULT. 
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the  aaid  defendant  should  forthwith  pay  to  the  said  idaintiff  die 

sums  of  20L  and  4/.  I9i.  8o  recoverea  against  the  said  defimdnt 

185a  ''And  whereas  the  said  defendant,  hAYmg  pentma^tfpmtniU^ 

said  summons f  and  being  present  in  court,  and  having  then  nej^ 
and  refused  to  pay  uie  said  sums  so  recovered,  wa%  npon 
application  of  the  said  plaintiff,  then  and  there  ATttmSn^^  toi  ' 
his  estate  and  effects,  and  the  manner  and  drcumstanoes  uidar 
he  contracted  the  said  debt,  which  was  the  subject  of  the  ael 
which  the  said  judgment  was  obtained  against  hiin,  ud  as  to 
meansand  eroectationhethenhad,  andas  to  the  property  and  a 
which  he  still  had  of  discharging  the  said  debt  and  ooeta^  and 
the  disposal  he  had  made  of  any  property. 

**  And  whereas  it  appeared^  upon  such  examinatioii,  to  thej 
of  the  Bud  court,  that  the  sud  defendant  had  obtained  credit 
the  said  plaintiff  under  fiedse  pretence^  and  had  made  aj^ 
or  transfer  of  property,  with  intent  to  defraud  hiaoreditMB; 
sud  defendant  then  requested  to  be  allowed  time  to  prodnoe 
evidence,  and,  upon  his  the  said  defendant's  application,  the  ji 
thesaidcourtgranted  time  to  the  said  defendant  until  the  18th 
January,  1849,  and  postponed  and  adjourned  mftVing  any  oi 
adjudicating  in  respect  of  the  sud  examination,  until  the  said 
day  of  January,  1849. 

''And  whereas  a  court  was  duly  holden  bv  the  said  ju^ge,  at 
said  Court-house  in  Bemers-street  aforesaid,  on  the  said  18th 
of  January,  1849 ;  and  thesaid  defendant  did  not  aUendat  mmA 
mentioned  court,  or  allege  any  sufficient  excuse  for  not  attending, 
did  not  at  such  court  produce  any  evidence  or  allege  any  sufficient 
for  the  nonproduction  of  such  evidence, 

"And  whereas  it  then  appeared  to  the  satisfaction  of  the 
of  the  said  court,  that  the  said  defendant  had  obtained  credit 
plaintiff  under  false  pretences,  and  had  made  a  gift,  deUoertf, 
transfer  of  property,  with  intent  to  defraud  his  creditors  ;  and  them 
the  judge  of  the  said  court,  by  a  certain  order  bearing  date  the 
day  of  Jannary,  1849,  did  order  and  adjudge  the  said  defen 
be  committed  for  the  term  of  forty  days  to  the  Debtors' 
at  Wbitecross-street,  in  the  said  county,  &c. ;  or  until  he  si 
discharged  by  due  course  of  law.  These  are,  therefore,  to 
you  the  said  high-baUiff,  bailiffs,  and  others,  to  take  the 
defendant,  and  to  deliver  him  to  the  governor  of  Whitecrosi 
aforesaid ;  and  you,  the  said  governor,  are  hereby  required  to 
the  said  defendant,  and  him  safely  to  keep  in  the  said  priscm 
term  of  forty  days  from  the  arrest  under  this  warrant,  or  until 
shall  be  sooner  discharged  by  due  course  of  law,  for  which 
shall  be  your  sufficient  warrant  Given  under  the  seal  of 
court  the  11th  day  of  January,  1850. 

J.  Wbiqht, 

(Seal)  Clerk  of  the  Court.' 

On  obtaining  this  rule,  it  was  contended  that  this  wanantl 

bad,  because  it  did  not  state  that  the  defendant  was  anmmcmel 

appear  in  the  County  Court,  and  was  present  when  the 


in  the  nature  of  a  civil  and  not  a  cnminal  proceeding,  and 
le  strictness  is  not  applied  to  orders  aa  to  indictments  or 
ions.  The  statute  treats  the  "  gift,  delivery,  or  transfer  of 
■y"  as  one  act. 

y  (in  support  of  the  rule.) — >It  is  uucert^n  whether  these 
lings  were  under  the  lOIat  or  98th  section;  if  under  the 
^he  defendant  should  have  been  summoned.  He  contended 
did  not  appear  by  the  order  that  the  defendant  was  present 
he  judgment  for  payment  was  given,  and  that  it  clearly 
d  that  he  was  not  when  the  order  of  committal  was  made ; 
t  the  order  did  not  state  that  the  defendant  was  committed 
stinct  offence.  The  forms  were  merely  by  way  of  direction 
udges  of  the  County  Courts,  to  insure  uniformity,  and  it 
ot  be  contended  that  they  were  empowered  to  make  forms 
the  common  law  rights  of  parties  taking  objection.  The 
tal  was  in  the  nature  of  a  punishment,  and  should  therefore 
eded  by  a  summoDS ;  (Ex  parte  Kinning,  1  Cox  &  Macrae, 
The  98th  and  99th  sections  of  the  County  Courts  Act 
3  judge  power  to  commit  if  the  defendant  does  not  appear; 
re  is  no  power  of  commitment  in  the  absence  of  the  defen- 
ider  the  101st  section.  The  commitment  was  in  the  nature 
iviction,  and  ought  to  have  stated  distinctly  whether  the 
Tor  which  the  defendant  was  committed  was  that  he  had 
lither  a  gifl,  a  delivery,  or  a  transfer  of  his  property.  An 
dve  chaise  in  a  conviction  is  bad.  It  was  essential  that 
mmitment  should  in  every  respect  cont^  the  necessary 
«s  of  a  conviction:  {Rex  v.  North,  6  Dowl.  &  R  143; 
Pmn,  7  DowL  &  R.  678 ;  Rez  v.  MiddUhunt,  1  Burr.  399.) 
DE,  C.J. — I  am  of  opinion  that  neither  of  the  objections 
>y  the  defendant  to  this  warrant  has  been  sustuned.    The 
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£xparU 

PUBDAT. 

1850. 


fradiee. 


defendant  did  not  appear.    Under  these  cueomstazices  the  ji 
was  justified  in  proceeding  during  the  defendant's  absence, 
first  objectiony  therefore,  cannot  be  sustained.    As  to  the 
objection,  the  object  of  the  proviso  contained  in  the  statate  is 
discover  whether  the  party  made  any  fraudulent  diflposition  of 

froperty,  for  the  purpose  of  defeating  the  claims  of  his 
t  might  be  impossible  to  ascertain  whether  pnqperty  which 
been  withdrawn  had  been  disposed  of  by  gift,  dy  delivery,  or 
transfer;  the  mode  of  removal  is  immaterial;  the^imtisthefinindiif 
withdrawal    The  argument  that  this  order  is  hke  a  oonvicdon, 
ought  to  be  construea  strictly,  cannot  be  supported;  the 
tion  between  convictions  and  orders  is  well  raowny  and  has 
been  established.     Bex  v.  MMdlehurst  (1  Burr.  399%  was  a 
in  which  a  party  was  fined  for  fraudulently  removing  goodly 
avoid  a  distress;  the  order  was  that  he  ^'removedor  ooi 
goods,''  &c ;  now  removing  and  concealing  are  widely  diflferenfti ; 
the  order  was  held  ffood.    In  Rex  v.  Lloyd  (2  Str.  996),  the  distiiMl 
between  orders  and  convictions  was  again  clearly  establishel 
seems,  therefore,  that  there  is  neither  reason  nor  aaih< 
making  the  rule  absolute   and  discharging  the   defendant 
custody.     The  rule  must  therefore  be  dim^harged  with  coats. 

Rule  discharged  with  coifbl 


Suggestion — Affidavit — Action  of  detinue, 
lamt  in  twpport  of  a  rule  for  a  suggestion  to  deprive  the  plaintiff' 
t,  deieribed  the  defendant  as  carrying  on  business  at  42,  Keppel- 
RuMMell-iquare,  and  stated  that  the  plaintiff^  "  at  the  time  of 
brought,  resided  in  Euston-square,  which  is  within  one  mile  of 
wn-street,  Gray's  Inn  road,  the  dwelling  of  the  defendant." 
■iifficienl. 

whether  detinue  u  an  action  of  tort  within  the  129th  section  of 
I  llct.  c.  95. 

INITE,  tried  before  Maiile,  J.,  at  the  Sittings  for  Mid- 
esex,  in  Easter  Term.  Verdict  for  the  pl^tiff,  damages, 

is  case  Macnamara  had  obtained  &  rule  niai  to  enter  a 
on  on  the  record  to  deprive  the  plaintiff  of  costs. 
as,  W.  L;  DOW  showed  cause,  and  contended  that  the 
upon  which  the  rule  was  obt^ned  was  defective,  inasmuch 
)niy  stated  that  the  sum  recovered  was  under  20£,  when 
1  have  stated  that  it  was  under  5/.  Detinue  is  an  action 
,ad  the  129th  section  of  the  9  &  10  VicL  c  95,  deprives 
ntiff  of  costs  when  the  sum  recovered  in  a  Superior 
Q  an  action  of  tort,  is  less  than  51.  Again,  this  affidavit 
ive  in  another  point  The  defendant  is  described  as  car- 
I  business  at  42  Keppel-street,  Russell- square,  and  it  is 
hat  the  plaintiff,  "  at  the  time  of  action  brought,  re»ded 
on-square,  which  is  within  one  mile  of  Harrison-street, 
nn-road,  the  dwelling  of  the  defendant."  The  affidavit 
listinctly  state  that  tne  defendant  dwelt  there  at  the  time 
>n  was  brought  This  affidavit  neither  negatives  all  the 
nscontaineain  the  128th  section  of  the  County  Courts 
r  docs  it  state  that,  at  the  time  of  action  brought,  the 
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COURT  OF  EXCHEQUER 

Eafter  Term^  1850. 

(Before  Rolfe,  B.,  sitting  alone  in  the  Exchequer  Chambtt] 

Parry  v.  Davis  et  uxor. 


Suggestion. — Practice — Affidami. 

In  moving  to  enter  a  suggestion  to  deprive  the  plaintiff  of  co9i9 
County  Courts  Act,  husband  and  wife  being  drfendaniSf  ike 
must  state  that  both  husband  and  wife  were  living  within  the^ 
of  the  County  Court  at  the  time  when  the  action  was  brottgi 

Where  the  defendant,  upon  such  application,  states  in  his  a] 
which,  if  true,  will  oust  the  jurisdiction  of  the  Superior  QmriMf  I 
court  will  not  inquire  into  the  truth  of  the  facts  so  stated  and 
by  counter  affidavits. 

Whatever  is  necessary  to  be  in  the  affidavit  must  be  positicefy  statei^ 
must  not  be  left  to  conjecture. 

GROVE  had  obtained  a  rule  to  enter  a  su^estion  under! 
County  Courts  Act  to  deprive  the  plaintiff  of  costs. 

Edwards  showed  cause. — This  application  was  too  late. 
should  have  been  made  within  the  first  four  days  of  Term. 
CAUse  was  tried  on  the  26th  of  March,  and  the  rule  was 
obtained  until  the  25th  of  April,  ten  days  after  the  termconunif 
[^Grove. — The  court  kept  it  open  in  order  to  send  to  the 
office  to  ascertain  whether  the  stamp  which  was  on  a  proi 
note  was  correct,  it  having  been  much  worn.]  The  next  obj< 
was,  that  this  was  an  action  against  husband  and  wife  for  a 
due  by  the  wife  before  marriage,  and  the  affidavit  merely 
that  tne  husband  was  living  within  the  jurisdiction  at  the  timsj 
action  brought ;  it  should  have  stated  distinctly  that  both  hi 
and  wife  were  at  the  time  living  within  the  jurisdiction ;  for, 
that  were  so,  the  plaintiff  would  be  at  liberty  to  sue  in  the  Sflfl 
rior  Court,  and  the  defendant's  case  failed  unless  it  was  distincd 
shown  that  the  plaintiff  was  bound  to  sue  in  the  County  Cooi 
Then,  in  the  affidavit  of  the  defendant  it  was  sworn  that  all  d 
causes  of  action  arose  within  the  jurisdiction.  How  could  d 
defendant  know  that  ?  The  plaintiffs  affida\'it  directly  contradic 
it.  [RoLFE,  B. — Tliis  court  does  not  try  these  matters  upon  af 
davits.]  Then  he  must  rest  upon  the  fact  that  the  affidavit  of  ti 
defendant  did  not  disclose  that  both  husband  and  wife  wereresidi] 
within  the  district. 

Grove  replied. — The  words  of  the  act  are  singular,  being  i^pE 


iflBdavit.  Miller  {amicits  curia)  stated  the  case  of  Lewig  v. 
[  ( 1  Cox,  Mac  &  H.  301 . )  There,  an  action  had  been  brought 
&thcr  and  son;  the  son  died,  a  su^eation  waa  entered  of 
th  and  proceedingB  continued  against  the  survivor.  On 
ication  to  enter  a  suggestion  under  the  County  Courts  Act, 

Vict,  c  95,  it  was  held  that  the   a£Bdavit   was  rightly 

in  the  cause  as  against  the  survivor,  but  that  it  was  de- 
n  not  showing  that  nei't^CT- of  the  parties  was  an  officer  of  the 
:  the  time  of  commeQcemcnt  of  the  suit.]  In  this  case  the 
>tion  ifi  that  the  wife  was  living  with  the  nushand,  which  the 
'*8  affidavit  should  have  negatived.    He  cited  Hayter  v.  Fitk 

Mac.  &  H.  197.)  Here  toe  presumption  is  much  stronger 
that  case:  {BiUUr-v.  Conei/,  I  Cox,  Mac.  &  H.  141.)  RoLPE, 
Hmfter  v.  Fith  there  was  a  primi  facie  case.  I  do  not  see 
xe  18  here  any  preaumption  at  all.  It  is  clear  that  in  that 
:  jurisdiction  of  the  Superior  Courts  was  ousted,  if  the  facta 
re  correct.]  The  husband  and  wife  are,  in  contemplation 
but  one  pereon. 

'B,  B. — -I  am  Sony  that  I  cannot  assist  the  defendant  here, 
e  must  be  diachamed.  When  the  defendant  states  facts 
f  true,  will  oust  the  jurisdiction  of  the  Superior  Courts, 
rt  will  allow  the  su^estion  and  will  not  try  the  facts  upon 
a ;  (a)  hut  it  is  a  different  thing  where  the  affidavit  is  short 
Uement  of  the  facts.  The  question  here  is,  is  the  affidavit 
t?    I  think  not,  under  sect  60.     When  the  affidavit  states 

defendant  did  dwell  within  a  certain  district,  it  shows 
ion  according  to  sect.  128,     The  word  "defendant,"  ac- 

to  the  interpretation  clause,  where  there  are  two,  means 
'endants ;  the  affidavit  does  not  state  that  both  defendants 
lere.  It  is  probable  they  did,  but  we  must  not  leave  to 
rf.  what  miimt  have  been  nositivelv  stated. 
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COURT  OF  COMMON  PLEA& 

Michaelmas  Term,  1849. 

November  26. 

Slater  v.  Mackat. 

Costs  of  action  on  judgment — Original  debt  under  20L — Falm 
nul  tiel  recorded  ^  10  Vict.  c.  96,  s.  129;  43  Geo.  3,  c.  46, 

An  action  was  brought  in  a  superior  court  for  15^  3«.  6<f.,  andtk 

dant  allowed  judgment  to  go  by  default.   The  plaintiff  then  sue 

judgment  for  the  debt  and  costs  (exceeding  in  all  20L)for  the  pi 

obtaining  execution  against  the  defendants  person.     To  thi 

there  W€U  a  false  plea  of  nul  tiel  record. 

Heldy  that  in  such  a  case  the  court  will  exercise  its  discretion  i 
Geo.  3,  c.  46,  in  favour  of  the  plaintiff. 

Held  also,  that  the  129th  section  of  9  ^  \0  VicL  c.  95,  does  not  < 
ccues  of  judgment  by  default. 

IN  this  case  an  action  had  been  brought  in  one  of  the  S 
Courts  for  15/.  Zs.  6d.y  and  the  defendant  had  allowec 
ment  to  go  by  default.  The  defendant  was  a  clerk  in  a 
office^  and  had  no  eiTects  which  could  be  taken  under  a 
The  plaintiff  therefore  sued  upon  the  judgment  for  the  dc 
costs  (which  exceeded  20/.)  in  order  that  he  might  have  exi 
against  the  defendant's  person.  To  that  action  there  was 
plea  of  nul  tiel  record. 

A  rule  nisi  having  been  obtained  under  the  statute  43  < 
c.  46,  s.  4,  (a)  Cidling  on  the  defendant  to  show  cause  ^ 
should  not  pay  the  costs  of  the  last  mentioned  action, 

H.  Mills  showed  cause.— The  defendant,  in  his  affidavit, 
that  the  original  debt  was  contracted  within  the  jurisdictioi 
Hammersmith  County  Court  of  Middlesex ;  that  he  was  li 
be  sued  there ;  and  that  no  question  of  law  could  have  ai 
the  case  had  been  tried  there.  That,  therefore,  was  the  o 
which  the  plaintiff  should  have  brought  his  action ;  the  pla 
only  entitled  to  the  costs  of  the  first  action  in  consequence 
defendant's  allowing  judgment  to  go  by  default ;  had  he  dc 
the  action  the  plaintiff  would  have  been  deprived  of  his  costs 
the  129th  section  of  the  County  Courts  Act.  Then,  withdi 
costs  the  claim  would  not  have  been  for  20/.,  and,  therefc 

(a)  The  43  Gea  3,  c.  46,  sect  4,  enacts  that,  in  all  actions  which  ahall  be  \ 
England  or  Ireland,  from  and  after  the  Ist  day  of  June,  in  the  year  of  oar  Lovd,  I 
any  jadgment  recovered,  or  which  shall  bo  recovered,  in  any  court  in  EngUnd  or  Ii 
plaintiff  or  plaintifi'b,  in  surli  notion  on  the  jadgment,  shall  not  recover,  or  be  *^^ 
costs  of  suit,  unless  the  i  ourt  in  which  such  action  on  the  judgment  aliall  be  brao^ 
judge  of  the  same  court,  shnll  othorwise  order. 


upheld,  it  will  be  holding  out  an  inducement  to  defendants 
ilaintifia  to  unnecesaory  expense.  [Maulk,  J. — The  words 
ict  appear  to  me  to  b«  clear,  and  to  refer  only  to  cases  in 

▼eraict  has  been  given.  The  case  cited  showB  how  strong 
ion  DiDSt  hare  been  entertained  by  the  majority  of  this 
>  have  indoced  them  to  deliver  judgment  contrary  to  the 
ken  by  my  brother  Creaswell.]  The,  plaintiff,  who  has 
rly  sued  in  a  Superior  Court,  when  he  might  have  done  so 
inty  Court,  is  certainly  entitled  to  no  coneidcration  on  this 
ion;  plea^g  a  &lse  plea  of  nul  tiel  record  is  not  in  itself 
t  to  entitle  the  plwntiff  to  the  costs :  {Hantner  v.  White, 
it  W.  519 ;  Hall  v.  Pierce,  5  DowL  603.)     The  cases  of 

V.  Freeman  (13  M.  &  W.  372) ;  and  Mason  and  NichoUs 
&  W.  118),  decide,  that  notwithstanding  the  7  &  8  Vict. 

defendant  may  be  taken  in  execution  in  an  action  on  a 
It  recovered,  idtbough  the  debt  recovered  in  the  former 
I  under  20/. ;  and  in  the  judgment  to  the  Utter  case  it  is 
be  creditor  clearly  had  a  right,  notwithstanding  the  act,  to 
I  action  on  the  ja4%ment  in  the  former  action;  taking  his 
losing  his  costs  of  the  second  action,  which  the  court  were 
tie  practice  of  giving." 

in  support,  was  not  called  upon, 

>E,  C.  J. — The  statute  says,  that  in  actions  on  judgments, 
atiff  shall  not  recover,  or  be  entitled  to,  any  costs  of  suit, 
ho  coartj  or  a  judge,  shall  otherwise  order.  The  facta  of 
}  show  that  the  plamtifif  sued  the  defendant  for  a  debt,  and 
J  defendant  eudered  judgment  to  go  by  default,  thereby 
lodging  the  justice  of  the  claim.  The  pluntiff  swears 
e  defendant  is  a  clerk  in  a  public  office;  that  he  had 
[  over  his  effects  and  was  living  in  furnished  lodgings,  and 
rrit  nf  £   fiz.  unon  the  iudcmfint  wnuld  he  nnnrodiietivp. 
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COURT  OF  QUEEN'S  BENCH. 

February  26,  1850. 

Thompson  v.  Inqham. 


JurisdicHan — Pleading — Tide  to 

It  is  the  duty  of  the  judge  of  the  County  Courts  in  the  Jirgi  im$tai 
determine  whether  the  title  to  land  is  in  question  so  as  to  come 
the  68M  section  of  S  Sf9  Vict,  c,  9o,  but  if  he  decide  tmpropet 
Superior  Court  will  issue  a  prohibition. 

THIS  was  a  general  demurrer  to  a  plea.    The  facts  and 
mcnts  sufficiently  appear  in  the  judgment. 

Martin  (for  the  plaintiff,)  cited  LiUey  y.  Harvey  (Coi^ 
&  H.  115);  Rex  v.  MUnrow  (5  M.  &  S.  248);  Bex  y.  fVm 
(1  B.  &  Adol.  648.) 

Watson  (for  the  defendant,)  cited  Fearon  y.  NorvaU  {Cox^ 
&  H.  174);  Reg.  v.  Bolton  (1  Q.  B.  66);  Owen  y.  Fierce  i 
Maa  &  H.  115);  Ex  parte  Bayner  (5  D.  &  L.  M2) ;  Bobm 
Lenaghan  (Cox,  Mac.  &  H.  97);  Brittain  y.  Kainnaird  (1 
B.  432);  Mould  y.  Williams  (2  Q.  B.  469);  Beg.  y.  H^ 
Q.  B.  149,  n.) ;  Bea.  y.  Dodson  (9  A.  &  E.  704) ;  Thm 
Hudson  (14  M.  &  W.  353 ;  Bracton,  p.  108.) 

Judgment. 

Patteson,  J. — This  was  a  declaration  in  prohibition.  It  i 
that,  on  the  2nd  of  June,  1847,  one  J.  Batty  prosecuted  i 
County  Court  of  Westmoreland,  at  Kirkby  Lonsdale,  in 
county,  before  the  defendant,  then  being  the  judge  of  tlu 
court,  a  certain  plaint  theretofore  commenced  by  a  certain  san 
in  an  action  of  contract,  issued  out  of  the  said  court  for  an  al 
debt  or  claim  of  4/.,  for  the  alleged  use  and  occupation  b 

Slaintiff*  of  a  certain  field  of  the  said  J.  Batty,  in  the  townd 
Lirkby  Lonsdale,  in  the  said  county,  and  in  which  said  actk 
said  J.  Batty  was  the  plaintiff,  and  the  now  plaintiff  wa 
defendant.  Tliat  the  now  plaintiff  appeared  in  the  said 
before  the  now  defendant,  and  protested  and  insisted  to  the  j 
thereof  that  the  said  court  ought  not  to  have,  or  take,  and  hai 
cognizance  of  the  said  action,  for  that  in  the  said  action  the  ti 
the  said  field  was  in  question,  and  that,  in  fact,  the  title  to  th 
field  was  in  question  in  the  said  action,  and  that  the  now  pb 
then  insisted  that  the  said  field  was  the  soil  and  fireeholac 
now  plaintiff  before  and  at  and  during  all  the  time  of  A( 
alleged  occupation  of  the  same  by  the  now  plaintiff;  and  tki 
J.  Batty  then  alleged  and  insisted  that  the  said  field  wa8>  d 
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ime  aforesaid,  the  soil  and  freehold  of  him  the  said  J.  Tnonpsox 

neyerthelcss  the  said  court  and  the  said  judge  thereof  *- 

to  take  and  have  cognizance  of  the  said  action,  and  pro-  !*' 

0  entertain,  and  try,  and  determine,  and  did,  in  fact,  take  1850. 
ice  of  the  same,  and  tried  the  said  cause ;  an4  after  divers  j-^^  _ 
nents  thereof,  gave  judgment  therein  in  favour  of  the  nti^ 
in  the  said  action,  &c.     That  the  now  defendant  was  still 

ng  in  the  said  action,  and  therefore  the  plaintiff  prayed 
nt  of  prohibition  might  issue  to  prohibit  the  said  court, 
said  judge  thereof,  and  the  said  J.  Batty,  from  further 
Dgs  in  the  said  action,  and  from  carrying  into  execution 
judgment  To  this  the  defendant  pleaded — That  when 
'  plamtiff  so  appeared  and  protested  that  the  title  to  the 

1  was  in  question  in  the  said  action,  the  said  J.  Batty,  at 
i  time,  appeared  and  protested  that  the  title  to  the  said 
i  not  in  question  in  the  said  action,  and  then  required  the 
3ndant,  as  such  judge  as  aforesaid,  to  hear  and  determine 
action ;  that  the  now  defendant  having  heard  and  consi- 
[  the  evidence,  allegations,  and  arguments  which  the  now 

Eroduced  in  support  of  the  protest  and  position  that  the 
e  said  field  was  in  question  in  the  said  action,  and  all  the 
:,  &c.,  produced  by  the  said  J.  Batty  on  the  other  side, 
and  adjudged  that  the  title  to  the  said  land  was  not  in 
in  the  said  action,  and  therefore  entertained,  tried,  heard, 
rmined  the  said  cause,  and  gave  judgment  therein  as  in  the  jadgment 
aration  mentioned.  But  on  the  hearing  of  the  said  cause, 
;he  said  J.  Batty  nor  the  now  plaintiff  produced,  made,  or 
'  evidence,  allegation,  or  argument  other  than  those  which 
judge  so  heard  and  considered. 

is  plea  the  plaintiff  demurred,  and  there  was  a  joinder  in 
r. 

plea,  being  in  confession  and  avoidance,  is  to  be  taken  to 
e  statement  in  the  declaration,  that,  in  fact,  the  title  was 
ion,  it  is  clearly  bad ;  for  then  the  jud^e  had  no  jurisdis- 
ander  9  &  10  Vict  c  95,  s.  58,  and  his  thinking  and 
that  he  had  would  not  give  it  him.  But,  assuming  that 
does  not  admit  that  statement,  but  rather  denies  that  It 
ermitted  to  be  made,  by  reason  of  the  decision  of  a  com- 
fort that  the  title  was  not  in  question,  the  point  will  be 
that  decision  is  conclusive.  The  law  on  this  subject,  so 
gards  the  analogous  case  of  magistrates'  convictions,  was 
(Missed  in  Reff,  v.  Bolton,  and  it  was  then  held,  that  when 
^  is  such  as,  if  true,  Is  within  the  magistrates'  jurisdiction, 
og  of  the  facts  afterwards  by  the  magistrate  Is  conclusive ; 
Q  the  charge  is  not  such  as,  if  true,  would  be  within  the 
te's  jurisdiction,  no  finding  of  facts  can  alter  it.  The  pre- 
i  is  between  those  so  put  The  judge  had  clearly  jurlsdlc- 
md  facie  to  try  a  plaint  for  use  and  occupation.  The 
},  if  there  were  any  m  the  Countv  Court,  would  not  show 
title  is  in  question ;  the  point,  whether  it  is  or  not,  must 
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TooMFsoir    of  necessity  arise  upon  the  evidence,  and  as  soon  as  it  appeii 

^*  it  is,  the  jurisdiction  of  the  County  Court  ceaaeB,  the  yadff 

^BAM.     ^£  necessity  determine  that  point  for  the  time,  beonise 

1850.       depends  whether  he  hears  it  on  the  merits.     Is,  then,  this 

/t;t^  mination  conilusive  ?    We  think  that  it  is  not     The  objed 

Title.        analogous  to  a  plea  to.  the  jurisdiction  in  other  oouitfl^  wl 

indeed  determined  in  the  first  instance  by  the  court  in  wluc 

pleaded,  but  is  subject  to  a  writ  of  error ; — ^the  Coonty  i 

Act  ^  ves  no  writ  of  error  or  appeal  of  any  sort,  but  then  it 

sumed  that  the  court  deals  only  with  matters  within  its  jmisd 

If  a  doubt  arises  as  to  that  question,  we  think  it  impoemblel 

tend  that  any  of  the  provisions  of  the  act  make  the  aolution 

doubt  by  the  court  itself  final     If  so,  the  question  most  b 

to  one  of  the  Superior  Courts  on  motion  for  a  prohibition  < 

davit,  and  if  that  court,  as  in  the  present  case,  directs  tl 

party  should  declare,  then  the  question  becomes  one  of  ev 

In  either  view  of  the  plea,  therefore,  we  are  of  opinion  tha 

ment  must  be  for  the  plaintifil 

Judgment  for  the  plak 
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April  30,  1850. 

KiMPTON   V.   WiLLEY. 

Prohibition — Set-off-^ Splitting  demands — ^9  ^10  Vict,  c.  95,  <f. 

— Particulars  of  demand. 

The  plaintiff  sued  out  two  plaints  in  a  County  Court,  The  par 
of  thejirst  exceeded  20/.  jor  work  and  labour  and  goods  sold  a\ 
vercdy  and  purported  to  give  credit  for  a  set'Off^  showing  a 
under  20/.  The  particulars  of  the  second  plabit  were  items  for 
lent  and  interest,  not  exceeding  in  the  whole  20/.  Some  of  ti 
in  the  two  plaints  were  contemporaneous,  but  there  were  no  ti 
ang  other  way  connected.  Both  plaints  were  heard,  and  the  f 
recovered  certain  amounts  in  respect  thereof.  The  affidavits  in  i 
of  a  motion  for  writs  of  prohibition,  on  the  grounds  that  thefinn 
had  been  reduced  below  201,  by  a  set-off,  and  that  the  two 
constituted  but  one  entire  cause  of  action,  showed  that  these  ob^ 
were  raised  at  the  hearing,  and  that  there  had  never  been  any  i 
stated  in  which  it  had  been  agreed  that  the  set-off  should  he  al^ 
but  did  not  show  that  the  plaintiff,  at  the  hearing  of  the  first 
proved  more  than  20/.  to  be  due,  or  that  there  had  not  been 
hearing  an  arrangement  between  the  parties  to  allow  the  w^'off 
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thai  ike  qffidavUs  were  defective  upon  these  grotauis ;  that  the      Kmrrow 
^  wnghi  inquire  if  the  defendant  had  consented  to  the  reduction  of  v. 

ckttmf  and  that  such  consent  need  not  appear  on  the  particulars  of     ^"^'^- 

""^  1860. 

tUsOf  that  the  particulars  of  the  two  plaints  did  not  form  one  cause        

tction  within  9  ^  10  Vict,  c,  95,  s.  63,  and  that  this  was  not  a  case  ProhibUion^ 

rpUiting  denuinds,  ^^^7" 

r"^^^  .  .  fluting 

SHy  on  a  former  daj^  had  obtained  a  rule  nisi  for  writs  of     dmtmdt. 
prohibition  to  the  judge  of  the  County  Court  of  Hertford- 
to  restrain  further  proceedings  in  two  plaints  issued  out  of 
ourt. 

^  following  were  the  particulars  attached  to  the  plaints.     To 
rst  plaint : — 

••  £    f.   dL 

15.  Joumej  to  Baron  Dimsdale  to  pay  rent  on  your 

account • 2     2     0 

Chaise  hire  and  expenses    0  10    6 

» 

To  taking  inventory  of  your  furniture,   farming 

stock,  effects,  &c. 6  5  0 

Writing,  copying,  stationery,  &c 0  10  6 

14.  Two  quarters  oats   2  14  6 

7.  Four  quarters  best  white  oats 4     8  0 

Five  bushels  spring  tares    17  6 

14.  One  quarter  oats 13  0 

12.  Journey  to  Cothall  to  see  S.  as  to  your  claim  upon 

him  2     2  0 

Chaise  hire  and  expenses    0  10  6 

;,  1846,  1847,  1848,  1849. 

To  very  many  attendances  on  you.  Baron  Dimsdale, 

and  Mr.  Mallam,  &c.  &c 6     6  0 

Railway  hire  and  expenses 0  16  6 

£27  16    0 

14.  Creditor  by  balance  of  Mr.  Pinnock's  account  8     5     3 

19  10    9 

Commission  for  collecting  the  above  account     0    8     0 

Paid  for  receipt  stamp 0     0     3 

£19  19     0 
rticulars  of  the  second  plaint: — 

20.  Cash 10    0    0 

7.  Cash 5     0    0 

14.  Do.  2     0    0 

17    0    0 
Interest  on  the  above 2    0    8 

£19    0    8 
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Kduton         Both  plaints  were  heard  on  the  20th  March,  1850* 

^'  Upon  the  hearing  of  the  first  phunt,  the  attomer  for  th 

"^'^'      dant  objected  that  the  court  had  no  jurisdiction,  bee 

1850.       appeared  on  the  face  of  the  plaint  that  the  demand  exoeec 

Pf.^^l^j^,j^_^  ^^  that  the  pluntifi*  could  not  reduce  the  demand  below  t 

Setoff—     by  setting  off  the  sum  of  8/.  5$,  3dL  received  bj  the  jdau 

^tiiuing      accouut  of  the  defendant,  from  Finnock,  without  the  ooi 

*"'*"^-     the  defendant     The  County  Court  judge  overruled  the  o1 

and  gave  judgment  to  the  plaintiff  for  17iL  9<.  debt,  an 

for  costs. 

On  the  second  plidnt  being  called  on,  the  attorney  o 
because  the  subject-matter  of  this  and  the  preceding  plai 
stituted  together  the  plaintiff's  demand  against  the  defends 
exceeded  in  all,  39^ ;  that  the  items  of  tne  two  plaints  w 
one  demand  or  one  cause  of  action ;  and  that  the  plaintiff  oi 
to  be  allowed  to  divide  or  split  such  demand  or  cause  o: 
into  two  sums  of  less  than  20L  each. 

Thb  objection  was  overruled,  the  cause  was  heard,  an 
ment  given  for  the  plaintiff— 172.  debt,  and  4L  Ss,  costs. 

The  defendant,  in  his  affidavit,  stated  that  he  had  neve 
any  account  with  the  said  plaintiff,  or  acknowledged  that  any 
was  due  from  him  to  the  said  plaintiff  in  respect  of  the 
matter  of  the  plaintiff's  claim,  and  that  he  had  not,  nor 
knowledge  and  belief,  had  any  person  on  his  behalf,  at  a 
whatever,  authorized  or  consented  to  the  pluntiff's  setting 
said  sum  of  SL  5$.  Sd. 

Hawkins  now  showed  cause. — Judgment  having  been 
up  in  the  County  Court,  and  execution  levied  on  the  defi 
goods,  the  office  of  the  judge  is  at  an  end,  and  the  applic 
too  late :  (Be  Pocy  5  B.  &  Ad.  681.)  There  is  no  instan 
prohibition  after  execution.  [Williams,  J. — In  2  Inst 
is  said  that  the  King's  Court  may  award  prohibitions  as  w* 
judgment  and  execution  as  before.  The  Court  of  Queen'f 
held  that  prohibition  lies  after  judgment  in  the  case  of  < 
V.  Bishop  of  Exeter  (19  L.  J.  279,  Q.  B.)]  Here  th< 
remain  in  the  hands  of  the  officer  for  want  of  buyers, 
plaintiff  must  apply  to  the  court  for  a  venditioni  exponas 
the  rules  of  the  County  Courts  state  that  the  money  rea 
to  be  brought  into  court,  and  that  the  plaintiff  is  to  go  1 
receive  it:  {Bobinson  v.  Lenaghan^  1  Cox,  Mac.  &  Herfe 
and  the  authorities  there  cited.)]  On  the  merits  this  rule  i 
discharged.  As  to  splitting  the  demands,  Griinbley  v.  j. 
(1  Cox,  Macrae  &  Hertslet,  79,)  does  not  decide  that,  be 
number  of  items  might  be  recovered  in  one  action,  therefo 
arc  the  proper  subject  of  one  demand.  The  Brighton  C 
Requests  Act  enacts,  that  it  shall  not  be  lawfiil  to  divi 
cause  of  action  into  two  or  more  suits  for  the  purpose  of  I 
the  same  within  the  jurisdiction  of  the  court ;  and  it  w 
that  a  plaintiff,  after  having  recovered  \bL  for  the  price  of 
in  the  County  Court,  might  sue  for  goods  sold  ana  deliver 
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t,  in  the  Superior  Courts,  although  these  latter  demands 
at  the  same  time  as  that  for  the  price  of  the  horse:  (Neak         «• 
,  1  D.  &  L.  163;    Wickham  v.  Lee,  1   Cox,  Macrae  &     ^ff^' 
ity  119.)    There  is  nothing  to  show  that  the  different  items       i85o. 
e  two  plaints  were  in  any  way  connected  with  one  another.        ^77 
r.  Arnold  (1  Cox,  Macrae  &  Hertslet,  320,)  shows  the  course  ^^^^J^T" 
seeding  to  be  adopted  in  the  County  Courts     The  County      SpHtHug 
is  not  to  be  ousted  of  its  jurisdiction  by  the  mere  assertion     demmdi, 
defendant  that  the  claim  is  part  of  a  larger  demand  consti- 
one  cause  of  action  only.    Tne  jud^e  must  inquire,  at  least, 
e  existence  of  a  larger  demand,  and  it  is  his  province  to  say 
!r  or  not  the  whole  constitutes  one  cause  of  action.     The 
3n  was  taken  too  late;  it  should  have  been  made  when  the 
unt  was  called  on.     The  plaintiff  having  recovered  on  the 
lint,  where,  except  in  the  County  Court,  could  he  recover 
ount  claimed  in  tne  second  ?   Then,  as  to  the  set-off.  Wood" 
.  Newman  (1  Cox,  Macrae  &  Hertslet,  231),  and  Bestmck  v. 
'  (1  Cox,  Macrae  &  Hertslet,  243),  are  distinguishable.  And 
davits  are  consistent  with  the  supposition  that  there  was  an 
sment  at  the  hearing  in  the  County  Court  to  allow  the  set- 
f  there  was  no  sudi  arrangement,  tiiat  should  have  been 

t,  in  support  of  the  rule. — This  application  is  not  too  late ; 
ing  has  yet  to  be  done,  which  may  be  prohibited.  The 
has  to  make  his  return  to  the  writ  of  execution,  and  the 
F  has  to  appear  to  receive  the  proceeds  of  the  levy* 
fidavits  in  Beswieh  v.  Capper  did  not  negative  the  supposi- 
any  consent  at  the  hearing  to  allow  the  set-off,  and  yet  this 
;ranted  prohibitions ;  nor  did  they  state  what  took  place  at 
iring.  In  Thompson  v.  Ingham  (reported  antey  p.  348 ),  it 
Id  that  the  decision  of  the  judge  of  the  County  Court,  as  to 
t  of  whether  he  has  jurisdiction  or  not,  is  not  conclusive^  As 
splitting  of  the  demands,  by  a  comparison  of  the  two  plaints, 
be  seen  that  the  parties  intended  that  there  should  be  one 
f  action.  This  is  a  running  account  between  them,  and  some 
items  in  each  plaint  accrued  on  the  same  day.  This  is  within 
!ey  V.  Aykroydy  and  the  test  applied  by  Erie,  J.,  in  Wickham 

Judgment. 

LDE,  C.  J. — Though  the  discussion  of  this  case  has  run  to  a  Jndgmeot 
arable  length,  the  court  being  anxious  to  see  that  they  were 
^ing  counter  to  any  of  the  previous  decisions,  yet,  on 
I  at  the  whole  of  the  case,  we  arc  of  opinion  that,  in  the 
there  will  not  be  any  great  difficulty.  The  motion  is  for  a 
ition,  on  the  ground  that  it  is  shown  to  us  that  the  County 
is  proceeding  in  a  matter  over  which  it  had  not  jurisdiction. 

n  the  judgment  in  that  case,  ante^  P>  121,  Eric,  J.,  said,  ''  If  thej  most  have  had  two 
bey  maj  bafe  two  plaints.  That  I  gather  from  the  judgment  of  the  Court  of 
r,"  nfiRing  to  GrMlaf  t.  Aykrcyd, — Rep. 
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With  respect  to  the  first  plaint^  let  us  see  how  the  case 
seated  to  the  court.  The  affidavit  upon  which  the  rule  is  < 
states  that  two  separate  plaints  were  entered  in  the  Count 
between  these  parties,  one  of  such  plaints  being  for  the  i 
of  19L  19«.  on  an  account  amounting  to  27/.  16s.  for  goi 
and  delivered,  and  work  and  labour ;  and  the  other  pLui 
for  the  recovery  of  IdL  Os,  Sd.  for  money  lent  and  advance 
two  sums  together  make  a  sum  exceeding  that  over  wl 
court  had  jurisdiction ;  and  it  savs  that  DOth  the  plain 
heard  on  a  certain  day,  and  that  tne  deponent,  from  inst 
received  from  the  defendant,  attended  at  the  hearing,  an 
the  first  case  was  called  on,  objected  to  the  hearing,  on  the 
that  the  judge  had  no  jurisdiction  over  the  case,  for 
appeared  upon  the  face  of  the  plaint  that  the  demanc 
plaintiff  amounted  to  more  than  20L ;  and  he  contended ' 
pluntiff  had  no  right  to  set-off,  as  it  appeared  he  had  dou 
&ce  of  the  particulars,  the  sum  of  SL  5s,  3dL,  for  t 
pose  of  reducing  the  debt  to  a  sum  of  less  than  20L ; 
contended  that,  no  account  having  been  settled  and  stated 
the  plaintiff  and  the  defendant,  the  debt  or  claim  was  i 
than  20^,  and  that  therefore  the  judge  of  the  County  Cc 
no  jurisdiction.  He  says  the  judge  overruled  the  oojed 
heard  the  plaint,  and  made  an  order  on  the  defendant  for 
ment  of  17/.  9«.  for  debt,  and  5/.  Is.  for  costs ;  and  thei 
when  the  other  case  was  called  on,  that  he  objected  to  the 
of  that  case  because  the  plaintiff  claimed  in  the  whole  S9L  od 
was  one  demand,  or  one  cause  of  action,  and  therefore  the 
could  not  be  allowed  to  split  such  demand  into  two ;  and 
tended  that  the  whole  demand  was  but  one  cause  of  actioi 
cause  was  also  heard,  and  an  order  made  for  the  payment  of 
claimed.  Now,  the  affidavit  of  the  plaintiff  does  no  more  1 
he  instructed  his  attorney  to  defend,  and  that  he  never  did 
adjust  any  account  in  wnich  he  allowed  a  set-off.  Those 
affidavits.  We  find  then  that  this  is  a  case  in  which  the  Coun 
has  given  judgment  for  the  plaintiff  for  the  sum  of  17 L  9i 
was  that  debt  made  out  and  proved?  Of  that  there  is 
word.  Has  he  proved  more  than  17/.  9^.?  Of  that  the 
one  word.  Has  he  reduced  by  any  set-off.  Of  that  thei 
a  syllable.  It  states,  simply,  that  a  certain  plaint  was  issi 
certain  things  appeared;  that  an  objection  was  made, 
cause  was  heard ;  and,  in  the  result,  judgment  was  givei 
plaintiff  for  17/.  9^.,  not  that  it  was  part  of  a  larger  demai 
was  reduced  by  a  set-off,  or  that  any  more  tnan  17i 
proved.  Beyond  all  doubt,  it  is  the  duty  of  those  who 
move  for  a  prohibition  to  lay  proper  grounds  before  the  c 
the  conclusion  that  the  County  Court  lias  exceeded  its  juri 
How  can  that  be  said  to  appear  when  the  whole  resuli 
affidavit,  as  far  as  the  actual  proceedings  of  the  court  t 
cerned,  is,  that  an  objection  is  made  to  the  hearing,  c 
objection  it  was  the  duty  of  the  court  to  attend  ta     It  is 
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intiff  might  have  had  eyidence  to  sustam  his  case ;  if  he  had^     Kdiftoh 
(idd  he  have  sustained  the  case  in  the  first  instance  ?    Why,  ^ 

wing  a  debt  of  2SL  and  an  agreement  in  the  presence  of  the  i!^' 
that  BL  should  be  taken  in  reduction,  and  that  there  was  a  1850. 
B  due.  That  might  have  been  proved  in  the  most  satis-  p^J^^^^ 
r  manner,  by  showing  that  the  defendant  had  delivered  an  sa-off^ 
I  in  writing,  in  which  he  had  given  the  plaintiff  credit  for  SpUumjf 
duction  of  die  SL,  and  leaving  a  balance  to  the  amount  ^niawfa. 
d.     How  can  the  judge  tell  whether  it  was  or  was  not  so, 

has  heard  the  case  ?  It  stands  thus — there  was  a  plaint, 
particular  demand,  in  which  the  plaintiff  claimed  only  to 
r  the  sum  of  192.  some  odd  shillings ;  that  is  within  the  act, 
e  court  had  jurisdiction  over  it ;  then  judgment  is  eiven 
li  amount  widiout  it  being  shown  that  the  court,  in  giving 
idgment,  had  in  any  way,  or  in  any  respect,  exceeded  its  juris- 
u  So  far  as  the  judgment  itself  imports,  it  is  within  the 
ction,  and  the  only  objection  presented  on  the  face  of  the 
it  is  an  objection  the  court  was  bound  to  overrule.  Therefore, 
3rfectly  out  of  the  case  of  Beswick  v.  Capper ,  for  in  Besunck 
fper,  a  prohibition  was  granted.  It  there  appeared  that  the 
ff  had  been  allowed  to  proved  a  demand  of  more  than  200/., 
set-off  had  been  allowed  of  180/.,  reducing  the  demand  to 
Old  then,  of  the  demand  so  reduced  by  actual  allowance  of 
tH>ff  of  180/.,  against  the  debt  of  upwards  of  200/1,  of  that 
«  the  plaintiff  proposed  to  strike  off  20/.,  so  making  it  within  judgment 
irisdiction  of  the  court  It  therefore  affirmatively  appeared 
b  case,  that  the  court  had  gone  into  matter  out  of  the  juris- 
1  of  the  court,  and  had  allowed  a  set-off,  adversely  to  the 
to  the  amount  of  180/.  On  the  present  occasion  there  is 
le  fact  to  show  that,  in  the  course  of  the  hearing,  the  court 
)t  keep  itself  strictly  within  its  jurisdiction.  Therefore  it 
re,  with  respect  to  the  first  case,  there  is  no  groimd  at  all  for 
plication.  With  respect  to  the  second  case,  which  stands  in 
xent  position,  it  being  a  demand  of  19/.  Os.  Sd,  an  entire 
claimed  to  be  due  for  money  lent,  the  objection  is  that 
emand  was  presented  as  a  separate  and  distinct  demand, 
in  truth  only  part  of  a  larger  demand,  and  being  at  the  time 
hearing  only  a  portion  of  the  larger  demand  wmch  exceeded 
nount  the  court  was  entitled  to  go  into.  Now,  suppose  a 
)ition  goes  for  that  second  sum — what  is  the  effect  of  the 
)ition?     It  is  that  the  plaintiff  is  to  sue  in  the  Superior 

where  the  debt  he  seeks  to  recover  is  19/.  Os.  8rf.  That  is 
I  the  jurisdiction  of  the  County  Count.  Why  is  he  to  be 
ated  going  there  to  enforce  his  demand  ?  The  mode  in  which 
y  be  done  is  distinctly  pointed  out  by  the  statute.  When 
&use  comes  to  a  hearing,  then,  at  that  time,  if  he  proves  a 
id  beyond  20/1,  he  must  be  nonsuited ;  or,  it  may  be,  he  may 
iough  I  go  to  prove  100/.,  I  am  content,  at  the  time,  to  take 
dd  give  up  80/. ;  if  that  is  done,  it  is  to  be  recorded  and  it  is 
shown  by  the  judgment,  for  the  statute  expressly  says  that  a 
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note  or  memorandum  is  to  be  taken  of  it  when  it  is  pvea  u 
judgment  is  to  state  on  the  face  that  the  partj  has  aban 
the  excess.  The  court  has  jurisdiction  to  hear  a  demand  < 
amount,  provided  the  plaintiff  consents  to  give  up  so  much  i 
bring  the  sum  cUumed  within  the  jurisdiction.  It  is  dear  tl 
demand  in  this  plaint  was  the  only  demand  which  existed, 
had  recovered  a  judgment  in  that  very  court,  and  all  that  w 
to  him  beyond  that  was  the  192.  Ot.  Sd. ;  that  was  the  on] 
due  to  him,  and  the  only  sum  he  could  have  recovered  if 
brought  an  action  in  the  Superior  Courts.  But,  independe 
that,  the  demand  is  for  money  lent  We  are  told  it  must  I 
sidered  as  part  of  the  larger  demand — and  why?  The 
demand  is  for  work  and  labour,  for  certain  services,  and  foi 
sold  and  delivered;  and  it  is  said  these  two  demands  most  1 
sidered  as  forming  one  entire  demand.  Why  ?  Has  any  a 
ever  been  deliver^  in  which  the  plaintiff  put  together  the 
the  form  of  one  ?  Have  the  parties  ever  treated  them 
demand?  Of  that  there  is  no  evidence.  Are  the  sums  len 
connected  with  the  sums  claimed  in  the  other  plaint  ?  Tb 
tion  is  this,  whether  you  can  say,  in  the  absence  of  all  ev 
that  the  parties  have  ever  treated  these  sums  as  forming  one 
demand ;  in  the  absence  of  all  circumstances  which  can  t 
show  that  they  ever  intended  that  they  should  constitu 
demand.  We  know  there  is  a  demand  for  money  lent ;  we 
there  is  a  demand  for  work  and  labour ;  but  there  are  no  c 
stances  to  show  that  they  were  ever  intended  to  be  treated 
account.     Therefore,  the  rule  must  be  refused. 

Maule,  J. — I  am  of  the  same  opinion  with  the  Lord 
Justice,  who  has  so  fully  gone  into  the  reasons  for  the  jud 
that  I  will  not  repeat  them.  With  respect  to  the  case  of  7^ 
V.  Inffham,  that  was  a  declaration  in  prohibition,  where  the 
tion  was,  that  a  question  of  title  was  in  issue,  and  the  ans 
that  allegation  in  the  pica  was,  that  the  judge  had  com 
and  decided  that  the  question  of  title  was  not  in  issue,  on  de 
to  this  plea,  the  court  gave  judgment  for  the  plainti£ 
the  judge  decided,  and  what  the  record  in  that  case  s! 
was,  that  the  judge  had  decided  a  question  of  title, 
he  is  expressly  prohibited  to  decide,  but  was  of  opinioi 
self  tliat  ne  was  not  so  deciding,  because  6uch  a  questic 
not  involved  in  the  decision  of  the  court  The  record  befi 
Court  of  Queen's  Bench  conclusively  showed  that  tlie  ques 
to  title  was  in  issue  there.  Now,  here  there  is  nothing  t 
us  that  a  question  with  respect  to  a  larger  sum  than  20L 
issue.  It  appears  to  me,  in  all  probability  from  the  state  of  t 
davit,  that  it  was  not  in  issue.  If  it  appeared  that  such  a  thi 
been  in  issue,  and  that  the  court  had  decided  upon  the  contn 
question  of  whether  there  did  exist  a  larger  amount  tha 
then,  supposing  the  court  had  no  jurisdiction  to  enter  ii 
question,  this  would  be  the  same  as  that  case,  supposing  yc 
to  hold  tliat  in  no  case  could  the  court  inquire  into  a  debt  < 
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OL ;    but  that    although    it  may  turn   out   upon    proof     EmFxow 

trial,   that  the  clium  is  a  claun   for   more    than  20L,     ^  ^- 

le  plaintiff  has  a    right   to    more    than    202.,  and    that        ' 

iplittin^  it,  jet  he  has  the  option  of  having  the  judg^       1850. 
Tainst  him,  or  being  nonsuited,  or  of  recoyering  20/.  only  prJ^jon 
mdoning  the  residue.     Therefore  such  is  the  difference  with     Setoff-— 

to  the  jurisdiction  of  the  courts,  those  who  entertain  cases  ^^^ 
)  than  20/.,  in  which  there  is  an  implied  prohibition,  which 
rom  the  enabling  clauses,  the  58th  and  63rd ;  and  the  pro- 
f  clause,  with  respect  to  matters  of  title.  I  think,  there- 
e  case  is  distinguishable  on  those  two  grounds.  In  TTiamp- 
Ingham^  it  appeared  there  was  an  inquiry  into  matter  oyer 
the  court  had  no  jurisdiction ;  here,  the  matter  is  sent  to  the 
ind  it  does  not  appear  to  have  been  inquired  into.     It  is 

had  no  inrisdiction  there,  and  that  it  had  jurisdiction  here. 
:  on  all  the  grounds  urged  the  application  has  failed. 
.LiAMS,  J. — I  am  of  opinion  that  a  prohibition  ought  not 

in   this   case,  unless  it   clearly  appears   that  the  court 

has  acted  without  jurisdiction.  The  onus  of  showing 
3  on  the  applicant:  with  respect  to  the  application,  so  far 
founded  on  a  supposed  division  of  the  cause  of  action,  it  is 
I  for  me  to  say  tnat  I  am  not  at  all  satisfied  that  the  subject 

two  claims  constituted  ''one  cause  of  action,"  in  any 
ible  construction  of  that  expression  in  the  act  of  Parlia- 

With  respect  to  so  much  as  refers  to  the  set-off,  it  is 
explicitly  by  the  applicant  that  the  sum  claimed  is  a  sum 
20/. ;  and  a  premature  objection  was  made,  which  was 
led. 

FOUBD,  J. — I  am  entirely  of  the  same  opinion.  TVith 
to  the  main  question,  namely,  whether  the  two  demands 
iited  one  entire  claim,  the  case  is  essentially  different  from 
Sey  V.  Aykroyd.  There  is  nothing  to  connect  the  various 
:ogether,  notning  in  them  of  a  common  character,  except 
;ey  may  be  recovered  in  the  same  declaration  in  the  same 
(f  action ;  whereas  in  Grimbley  v.  Ayhroyd  the  defendant 
I  on  the  business  of  a  shopkeeper,  where  he  was  in  the 
)f  paying  his  workmen,  and  there  was  one  entire  system 
ling ;  at  all  events,  there  was  a  demand  arising  out  of  one 
of  things,  which  does  not  appear  in  the  present  case; 
»re,  that  case  does  not  decide  this.  On  tnese  grounds 
ur  with  the  rest  of  the  court 

Rule  discharged^  with  costs* 
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EXCHEQUER  CHAMBER. 

May  8,  1850. 
Lloyd  v.  Gregory. 

CosU — Suggestion — London  Smatt  Debti  Aei — AffidamL 

In  moving  to  enter  a  suggestion  to  deprive  the  plaiiUiff  of  coMts  iijmIr 
Gty  of  London  Small  Debts  Act,  it  is  st^fficient  to  state  in  the  qffit 
that  "  neither  the  plaintiff  nor  the  defendant  was  at  the  time^  ^^ 
officer  of  the  said  court,"  It  is  not  necessary  to  state  that  no  perm 
party  to  the  suit,  was  at  the  time,  Sfc,,  an  officer,  ifc. 

It  is  stifficient  to  negative  that  plaintiff  or  defendant  was,  at  the  time, 
an  attorney  of  either  of  the  Superior  Courts, 

GRAY  had  obtained  a  rule  calling  upon  the  plaintiff  to  6 
cause  why  the  defendant  should  not  be  at  liberty  to  ent 
suggestion  on  the  roll  to  deprive  the  plaintiff  of  costs  undei 
London  Small  Debts  Act,  10  &  11  \^ct  c  71. 

Miller  showed  cause. — This  rule  had  been  applied  for  too  si 
the  application  was  made  before  a  prior  rule  which  had  I 
obtained  was  disposed  of.  The  suggestion  was  not  entered  ii 
terms  of  the  affidavit  upon  which  the  permission  had  been  obtai 
The  facts  which  the  plaintiff  was  bound  to  negative  in  his  affic 
were  not  sufficiently  negatived.  [Rolfe,  B. — The  questio 
whether  there  is  an  affidavit  which  warrants  the  su^estion.] 
was  a  motion  under  the  City  of  London  Small  Debts  . 
10  &  11  Vict,  c  Ixxi.^  s.  112,  corresponding  with  sect.  128  of 
County  Courts  Act.  It  must  be  negatived  that  an  officer  of 
City  of  London  Small  Debts  Court  was  a  party  to  the  act 
{Dodd  V.  Wighyy  1  Cox,  Macrae  &  Hertslet,  213.)  All  tb 
was  necessary  here  to  have  done  was  to  have  followed  the  wi 
of  the  statute ;  but  they  say  in  the  affidavit  that  **  neither 
defendant,  nor  the  plaintiff,  nor  cither  of  them,  was  at  the  tinM 
the  commencement  of  this  suit  officers,  or  an  officer,  of  the  i 
court  held  for  the  recovery  of  small  debts  and  demands  in  the  < 
of  London."  It  was  quite  consistent  with  this  that  an  officei 
that  court  might  have  been  a  party  to  the  suit,  although  he  i 
not  either  the  plaintiff  or  the  defendant  upon  the  record.  Anot 
objection  turned  upon  the  meaning  of  the  words  used  by  i 

Elaintiff.  If  he  were  an  attorney  of  the  Superior  Courts  he  woi 
e  at  liberty  to  bring  his  action  here  and  to  negative  that  fi 
They  say,  *^  that  neither  the  defendant  nor  the  plaintiff,  nor  dtl 
of  them,  was  at  the  time  of  the  commencement  of  this  siut 
attorney  of  either  of  the  Superior  Courts :"  the  word  "  either^  tiff^ 
to  two ;  one  of  the  parties,  therefore,  might  still  be  an  office 
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^IK  of  the  three  courts,  but  not  of  the  other  two.  If  a  rule  were 
brawn  up,  and  a  suggestion  entered  according  to  the  terms  of  the 
^fidayit,  it  would  be  open  to  a  demurrer,  and  the  court  would 
tet  put  the  party  to  the  expense  of  a  demurrer,  and  therefore 
Vould  not  sanction  the  entry  of  a  suggestion  on  the  roll. 

Gray  was  not  heard  in  reply. 

BoLFE,  B. — Here  the  usual  words  are  employed,  and  we  must 
iot  scan  them  too  strictly.  I  think  them  sufficient,  though  not 
lerhaps  strictly  correct.  In  Dodd  y.  Wigley  the  affidavit  did  not 
Kgative  that  the  party  was  an  officer  of  the  court  at  the  time  of 
ibe  commencement  of  the  suit ;  that  case  does  not  apply.  That 
k  application  was  too  early  is  not  an  argument,  because  it  was 
jfter  the  court  had  given  leave  to  renew  the  application. 
)  Rule  absolute;  judgmenty  if  any y  to  be  set  aside. 

\ 


Llotd 

9. 

Gbeoobt. 

1850. 

SmggetiUm — 
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COURT  OF  QUEEN'S  BENCH. 


June  1,  1850. 


Stilt  v.  Booth. 

Jurisdiction — Discharge  by  Insolvent  Court — Prohibition  from  the 

Petty  Bag  Office. 

writ  of  prohibOiony  issued  ex  parte  out  of  the  Petty  Bag  Office  and 
stUing  forth  no  grounds  for  prohibiting  the  proceedings,  is  void,  and 
•iff  be  set  aside  on  motion. 

USH  had  obtained  a  rule  nisi  calling  upon  the  defendant 
'    herein  to  show  cause  why  the  writ  oi  prohibition  issued  by 

defendant  out  of  the  Petty  Bag  Office  of  the  Court  of  Chancery 
"Id  not  be  set  aside.     The  writ  iuipquestion  was  in  the  following 

^  Victoril^  by  the  Grace  of  God  of  the  United  Kingdom  of 
^leat  Britain  and  Ireland,  Queen,  Defender  of  the  Faith.  To 
9  judge  of  the  South wark  County  Court  of  Surrey,  greeting. 
^ereaa^  by  the  Common  Council  of  England,  it  is  provided  that 
^IB  not  lawful  for  any  one  in  England,  but  for  us  and  our 
^Uiisters  having  special  authority  so  to  do,  to  attack  any  person 
^g  through  ueur  bailiwick  or  power,  to  answer  another  upon 
^  oontractfl,  covenants  or  trespasses,  done  without  the  same 
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SriLTe.  Booth,  bailiwick  or  Dower.  We,  therefore,  do  prohibit  jon  the  ni^Mv 
r~  of  the  said  County  Court,  and  also  vou,  the  derk  and  high  bM 
^'       and  others  the  officers  of  the  said  County  Court,  and  eadi  n 

Juriadietitm^  evcry  of  you,  from  proceeding  or  carrying  into  execatioii,  or  i 


/luohmL  *^°y^^^  g*vi^  effect  to  or  proceeding  upon  the  judgment  when 
William  Grimwood  Stilt  is  the  plaintiff,  and  Robert  Booth  d 
defendant,  and  therein  fail  not  at  your  periL  Witness  onndf, 
Westminster,  the  twenty-sixth  day  of  February,  in  the  thirtaei 
year  of  our  Reiffn." 

It  appeared  that,  a  plaint  having  been  entered  by  the  pUii 
against  the  defendant  in  the  Southwark  County  Uourt  fort 
recovery  of  a  debt,  a  certain  sum  was  found  to  be  due,  and  t 
defendant  ordered  to  pay  it  by  instalments.  The  defendant  aft 
wards  applied  to  the  Insolvent  Debtors'  Court  for  lus  discfaaq 
and  inserted  this  debt  in  his  schedule,  and  was  dischaised  aoooi 
ingly.  Subsequently  to  this,  one  of  the  instalments  became  4 
and  was  unpaid,  and  he  was  thereupon  sunmioned  to  appear  ia^ 
County  Court  pursuant  to  sect  98  of  the  9  &  10  Vict  c.  9S^ 
show  cause  why  he  should  not  pay,  or  be  conmutted  to  pd^ 
The  defendant  appeared  accordingly,  and  urged  that  his  dischM 
by  the  Insolvent  Court  was  a  sufficient  answer  to  the  appUotii 
The  judge,  however,  thought  his  jurisdiction  was  not  oostoi] 
that  proceeding,  and  he  accordingly  made  an  order  for  payni 
of  the  money  on  a  day  named,  or,  m  default  thereof,  the  defendi 
was  to  be  committea  to  prison.  Before  that  day  arrived,  i 
defendant  obtained  the  above-mentioned  writ  from  the  Petty  I 
Office  of  the  Court  of  Chancery,  and,  on  the  day  of  paymi 
r  arriving,  he  served  it  on  the  judge  of  the  County  Court,  who  J 
regarded  it  and  committed  the  defendant  for  default  of  paymfl 
Upon  an  application  subsequently  made  to  Coleridge,  J., 
chambers,  a  Iiabeas  corpus  was  granted,  and  the  defendant  i 
discharged. 

Skmner  showed  cause. — This  writ  has  issued  regularly  ia  i 
cordancc  with  the  practice  of  the  Petty  Bag  Office,  there  bci 
no  new  rules  applicable  to  it,  except  that  10^.  shall  be  paid  JXf 
its  issuing. 

WiGHTMAN,  J. — Upon  what  ground  practically  is  this  moti 
made,  as  the  defendant  has  been  discharged  out  of  custody? 

Lush, — The  defendant  has  brought  two  actions  against  the  jodj 
in  respect  of  this  imprisonment,  and  at  the  trial  reliance  may  | 
placed  by  the  defendant  upon  this  writ,  which  it  is  neoeaafl 
therefore,  as  being  illegal,  to  get  rid  of.  It  issued  without  n 
leave  of  the  Court  of  Chancery  on  an  ex  parte  application.  H 
court  has  jurisdiction  to  deal  with  it  by  sect  39  of  the  12  &  I 
Vict.  c.  109.  Before  such  a  writ  can  issue,  there  ought  to  be  I 
order  for  it  Evcry  prohibition  must  contain  upon  its  fiice  4 
ground  for  its  issuing ;  it  must  show  a  proceeding  in  an  infcrifl 
court,  and  that  such  court  is  exceeding  its  jurisdiction,  andtk 
ground  for  the  interference  of  the  Superior  Court  Wc  bii 
a  right  now  to  come  and  show  that  it  is  a  bad  writ      In  AuU 
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\Denlan  (Cox,  Macrae  &  Hertslet),  a  writ  of  prohibition  0|it  of  Stilt  v.  Booth. 
ke  Petty  Bag  Office  was  set  aside.                                                          ^^ 
WiGHTMAN,  J. — And  in  that  case  the  writ  stated  some  ground       ' 

tt  its  issuing.  Jurisdiction — 

Skmner, — This  is  an  old  writ,  issued  from  a  proper  office  in  the     ^[°^ul^ 
feoal  form. 

I  WiGiiTMAN,  J. — That  does  not  appear  to  be  so,  for  in  the  case 
k  the  Exchequer  the  form  was  different,  and  even  there  it  was 
Bt  aside. 

Skinner. — The   writ    is    well    issued    out    of   the    Court   of 
jhancery. 

WiGHTMAN,  J. — It  is  not  shown  that  it  is,  and  upon  its  face  it 
^pears  to  be  quite  irregular,  according  to  all  the  rules;  it  is  cer- 
Inily  bad,  according  to  the  law  applicable  to  writs  of  prohibition, 
[Lush, — There  is  another  ground.  The  judge  of  the  County 
did  not  exceed  his  jurisdiction.  The  defendant  set  up  his 
ii^e  by  the  Insolvent  Court  as  an  answer  to  the  claim.  The 
had  jurisdiction  to  decide  upon  that  question;  and,  even 
dng  his  decision  were  unsound,  he  still  had  jurisdiction,  and 
^hibition  would  not  go.  If  this  were  otherwise,  there  would 
appeal  from  the  County  Court  upon  every  decision  upon  a 
of  law. 

•. — The  question  was  decided  in  the  defendant's  favour 
^Us  discharge  by  Mr.  Justice  Coleridge. 

^GHTMAN,  J. — My  brother  Coleridge  did  not  thereby  decide 
the  County  Court  judge  had  no  jurisdiction;  but  as  he  had  a 
himself  to  discharge  the  defendant  from  custody,  he  would 
le  that  power  under  the  circumstances.  , 

iner, — The  case  of  Ex  parte  Purdai/  (19  L.J.  144,  Q.  B.)  is 
fanthority. 

^GHTMAN,  J. — It  seems  to  me  that  I  ought  to  make  this  rule 
IBcdute  ui)on  both  grounds,  for  it  is  not  shown  to  me  that  such 
Wt  as  this  can  be  in  accordance  with  the  proper  practice  of  any 
kri ;  and  that  this  is  not  the  invariable  form  is  proved  by  the 
■erent  form  of  the  writ,  as  shown  in  the  case  in  the  Exchequer, 
kere  appears  to  have  been  no  want  of  jurisdiction  in  the  judge  of 
te  County  Court,  for  although  the  defendant  was  discharged  by 
f  brother  Coleridge,  that  might  merely  have  been  to  have  pro- 
pped his  person,  and  not  upon  the  ground  that  there  was  no 
^diction  in  the  County  Court  judge  to  commit  him.  I  decide, 
•'ever,  principally  on  the  ground  that  such  a  writ  as  this  cannot 
issuecL  Rule  discharged,  without  costs. 


K  K 
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COURT  OF  QUEEN'S  BENCH. 

June  12,  1850. 

Swain  v.  Cox. 

County  Court — Prohibition  from  the  Petty  Bag  Office, 

A  prohibition  issued  out  of  the  Petty  Bag  Office^  which  upon  its 
appears  to  be  ret/ulary  and  contains  a  good  ground  for  prohibition 
not  he  set  aside,  though  issued  ex  parte. 

THIS  was  a  rule  calling  upon  the  defendant  to  show  cause 
the  prohibition  issued  herein  from  the  Petty  Bag  C 
should  not  be  set  aside,  or  why  a  supersedeas  should  not  i 
The  writ  of  prohibition  was  in  the  following  form : — 

"  Victoria,  by  the  grace  of  Grod,  of  the  United  Xingdoi 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith, 
the  judge  of  the  County  Court  of  Berkshire,  held  at  Reading 
to  the  clerks  of  the  said  court,  and  to  the  High  Bailifi'  oi 
same  court,  greeting.  Whereas  pleas  or  actions  in  which  the 
to  any  corporeal  hereditaments  is  in  question  cannot  be  implei 
or  brought  or  adjudicated  upon,  in  the  County  Court ;  and  s 
hear  David  Swain  hath  impleaded  Thomas  Cox  in  an  actic 
tort,  in  the  County  Court  of  Berkshire,  held  at  Reading,  ii 
county  aforesaid,  to  a  certain  plea  or  action  wherein  the  title 
certain  hereditament  is  in  question  (that  is  to  say),  the  title 
certain  cottage  situate  at  the  Chapel-hill,  Tilehurst-commoi 
the  parish  of  Tilehurst,  in  the  county  of  Berks ;  we  do  ther 
proliibit  you,  the  said  judge  of  the  said  County  Court,  and 
you,  the  said  clerks  and  High  Bailiff,  and  other  the  officers  ol 
said  County  Court,  and  each  and  every  of  you,  irom  carrying 
execution,  or  in  anywise  giving  effect  to  or  proceeding  upor 
judgment  in  the  said  action  in  your  said  County  Court,  wb 
David  Swain  is  plaintiff,  and  Thomas  Cox  is  defendant.  Th 
fail  not  at  your  peril.  AVitncss  ourself  at  Westminster,  the 
day  of  April,  in  the  thirteenth  year  of  our  reign." 

Phipson  showed  cause,  and  argued  that,  as  the  writ  of  pro 
tion  was  good  upon  its  face,  and  issued  properly  out  of  the  I 
Bag  Office,  this  court  would  not  set  it  aside.  He  then  went 
the  facts  to  sliow  that  this  action  did  concern  a  title  to  land. 

Prentice^  contra,  contended  that  the  writ  ought  not  to 
issued  ex  parte.  [AVightman,  J. — I  cannot  take  judicial  n 
of  the  practice  of  issuing  writs  of  prohibition  out  of  the  Coi 
Chancery.  The  writ  a])[)cars  to  be  good  upon  its  face.  In  a  r 
case  in  this  court  {Stih  v.  Booths  1  Cox  &  Slacrae,  359),  the 
wa?  obviously  bad  on  its  far  o.     The  real  question  is,  did  title 
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tion?]     Prefitice  then  argued,  that  from  the  judge  of  the  SwAwr.Cox. 
Court  having  decided  that  the  title  did  not  come  in  ques-        7Z^ 

was  to  be  inferred  that  it  did  not.  * 

FiTMAX,  J. — It  certainly  seems  to  me  that  the  title  is  in    Prohibition 
1,  and  the  better  way  will  perhaps  be  to  declare  in  prohi--^'^^fjf  ^ 

s^  ultimately  agreed  that  an  action  of  trespass  should  be 
in  one  of  the  Superior  Courts  to  try  the  right. 

Rule  accordingly. 


COURT  OF  QUEEN'S  BENCH. 
June  6,  1850. 

EOBERTSON  AND  ANOTHER  V.   WOMACK. 

County  Court — Certiorari, 

is  ^^by  leave  of  a  judge^^*  mean  by  leave  of  a  judge  at  chambers, 
plication,  therefore^  under  sect.  90  of  the  9  4"  1 0  Vict,  c,  95,  for 
yrari  to  remove  a  plaint  from  a  County  Courty  must  be  made 
!  chambers, 

\i1lER  moved  for  a  certiorari  to  remove  into  this  court  a 

lint  entered  in  the  County  Court  of  Yarmouth. 

:tman,   J.  —  Should   not  this  application   be  made  at 

3? 

r.— Sect.  90  of  the  9  &  10  Vict.  c.  95,  says,  "by  leave  of 
of  one  of  the  said  Superior  Courts ;"  so  that  it  would 
ler  would  do. 

tman,  J. — No ;  that  means  a  judge  at  chambers — ^it  docs 
"  by  leave  of  the  court"  You  must  apply  to  a  judge  at 
J.  JVrit  refused. 


K  K  2 
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COURT  OF  QUEEN'S  BENCH. 

June  12,  1850. 

BuGG  V.  Scott. 

Suggestion — When  U  may  be  applied  for  (a) — Setting  aside  judt 

Costs, 

An  action  of  tort  was  tried  at  the  Spring  Assizes^  on  the  \stofj 
which  the  plaintiff  recovered  SI.  damages.  On  the  25th  of  J. 
entered  judgment.  On  the  6th  of  June  the  pUdniiff  gave  \ 
taxing  his  costs,  and  proceeded  to  sign  final  judgment,  at 
execution  for  the  damages  and  costs.  On  the  lO/A  of  the  sam 
the  defendant  moved  for  a  rule  to  set  aside  the  judgment^  t 
leave  to  enter  a  suggestion  to  deprive  the  plaintff  of  costs  i 

Held,  that  he  was  in  time,  but  that  as  the  defendant  by  lying  by, 
the  plaintiff  to  sign  judgment,  the  defendant  must  pay  t 
of  entering  judgment  and  stibsequent  proceedings, 

IN  this  case  an  action  of  trespass  had  been  tried  at  the  last 
Assizes  for  Essex,  when  a  verdict  was  found  for  the  p 
with  SL  damages.  On  the  25th  April  he  entered  judgmeu 
master's  book,  leaving  a  blank  for  costs.  Nothing  furtl 
done  by  either  party,  until  the  6th  of  June,  inst.,  when  the  ] 
gave  the  defendant  notice  of  taxation,  and  he  proceeded  tht 
to  tax  his  costs,  and  enter  up  final  judgment.  Judgm< 
signed  for  3/.  damages  and  93/.  I2s.  costs,  and  execution 
On  Monday  the  10th,  Power  obtained  a  rule  calling  on  the  ] 
to  show  cause  "  why  the  judgment  signed  herein  and  ex 
(if  any)  should  not  be  set  aside,  and  why  the  plaintiflf 
not  forthwith  bring  into  court  the  record  in  this  cause 
already  brought  in),  and  carry  in  the  roll  and  tlie  defendai 
liberty  to  enter  a  suggestion  thereon  to  deprive  the  plaintif 
costs  of  this  action;  the  verdict  found  for  the  s^d  plaintif 
for  a  sum  for  the  recovery  of  which  a  plaint  might  hav 
entered  in  a  County  Court,  pursuant  to  the  statute  in  tl 
made  and  provided,  and  that,  in  the  meantime  proceed! 
stayed." 

Lush  now  showed  cause,  and  contended  that,  as  the  del 
had  allowed  the  whole  of  Easter  Term  to  elapse,  and  n 
motion  until  the  lOth  of  June,  he  was  too  late,  jMirticular 
the  costs  had  been  taxed;  that  the  plaintiff  had  an  absolul 
to  his  costs  unless  deprived  of  them  by  the  proper  course,  i 
a  sujr^restion. 

(a)  As  to  the  time  within  which  aii  npj.lication  for  a  suggestion  should  be  made, s 
lieichart  v.  Lambfrt,  post. 
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[TMAN,  J, — They  say  that  you  knew  that  you  were  not  Buoor.  Scott. 
to  judgment  for  your  costs,  and  therefore  that  it  was       ^TTT 

lary  to  come  to  the  court.  

—We  are  entitled  to  them  unless  the  other  side  come  for      Time  qf 

tion.  ^         ^  opptjn^ar^ 

[TMAN,  J. — The  suggestion  is  merely  the  process  of  the   "^artn. 
;  is  the  act  of  Paniament  which  disentitles  you  to  the 

—But  the  defendant,  nevertheless,  should  come  for  that 
)romptly:  {Smith  v.  Temperhy,  16  M.  &  W.)  The  appli- 
t  seems,  should  be  made  within  the  four  first  days  of 

9  in  support,  was  not  called  on. 

TMAN,  J. — It  seems  to  me  that  the  words  of  the  statute 
rong  that  the  defendant  might  well  have  believed  that  the 
would  have  taken  no  steps  to  recover  the  costs;  I  do 
efore,  think  he  is  precluaed  from  making  this  motion, 
rly  as  it  appears  that  after  he  was  served  with  notice  of 
he  lost  no  time  in  coming  to  the  court  However,  I 
he  chooses  to  lie  by  until  the  plaintiff  takes  another  step 
;  case,  he  ought  to  be  let  in  only  on  payment  of  the  costs 
been  put  to,  but  not  of  this  application. 

Buk  absolute. 


366  COUNTY  C0UBT8  CA8BS 


COURT  OF  QUEEN'S  BENCH. 
May  8  awl  23, 1850. 
Joseph  v.  Henry. 

Jurisdiciion^'Balance  of  account — Pr6hibUum''^MerU». 

An  action  was  brought  in  the  County  Court  for  the  balance  dm 
some  bills  of  exchange^  the  full  amount  of  which  would  exceed  20L 
the  trial,  the  defendant  contended  that  the  judge  had  no  ju 
inasmuch  as  the  plaintiff  had  no  right,  under  the 
treat  his  claim  as  a  balance  ;  the  judge,  however,  thought  that  he 
Upon  a  rule  for  a  prohibition, 

Held,  that  as  the  question  of  jurisdiction  involved  the  whole  merits 
case,  it  being,  in  fact,  whether  there  was  a  balance  or  not;  and 
judge  clearly  had  power  to  enter  into  the  facts  which  raised  thtd 
turn,  and  eis  the  affidavits  were  convicting,  this  court  would  not 
with  the  judament  of  the  judge  of  the  County  Court, 

This  court  will  not  review  the  decision  of  a  judge  of  the  Comniy 
even  upon  a  question  of  jurisdiction,  where  it  is  possible  thai  the 
may  have  come  to  a  right  conclusion. 

IN  this  case  a  rule  nisi  for  a  prohibition  had  been  ob 
restrain  the  judge  of  the  County  Court  of  Surrey  from 
ceeding  any  further  in  this  action.  The  action  was  broug 
recover  a  balance  due  upon  some  bills  of  cxchan^ ;  and  at 
trial  the  defendant  contended  that  the  plaintiff  nad  no 
treat  his  claim  as  a  balance,  but  that  the  proper  claim  upon 
bills  was  over  20/.  and,  therefore,  that  the  judge  had  no  juii 
tion.  The  judge,  upon  hearing  the  parties,  thought  that 
plaintiff  had,  under  the  circumstances,  a  right  to  bnng  his  M 
as  for  a  balance,  and  proceeded  to  adjudicate.  The  iacts  of 
case  were  very  peculiar  and  involved,  and  the  aflSdayits 
exceedingly  contradictory. 

Lush  showed  cause. — In  this  case  the  plaintiff  claimed  4i 
balance  of  a  larger  sum,   and  to  decide  it,  the  judge  had 
to  go  into  the  different  items  of  the  account ;  he  clearly  had 
diction.   Woodhams  v.  Newman  ( 1  Cox,  Macrae  &  Hertslety  231 
Beswick  V.    Capper  {ib.  243),  show  that  where  there  is  an^ 
equivalent  to  a  payment,  so  as  reduce  the  amount  below  20L| 
County  Courts  have  jurisdiction. 

t7o7ie5,contra,  cited  Tliompson  v.  Ingham  (iCox,  ]V£acrae  &  H 
to  show  that  the  decision  of  the  judge  as  to  what  is  and  what  i 
within  his  jurisdiction,  is  not  conclusive.     The  cases  cited 
other  side  show  that  assent  is  necessary  to  the  appropriation  of 
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in  part  satisfaction  of  the  demand ;  here  no  such  assent      Josbpu 
3n  given  by  the  defendant  Cur.  adv.  vuU.  ^' 

Uenbt. 

Judgment.  .— ■ 

1850. 

BRIDGE,  J. — This   was  a  rule  for  a  prohibition  to  the  jurU^ian-^ 
:>€  the  Surrey  County  Court,  under  circumstances  which.     Balance  qf 

as  I  can  collect  them,  appear  to  be  as  follow : — One  Van  accuuiu. 
jen,  the  father-in-law  of  the  plaintiff,  sold  watches  and 
cy  to  the  defendant.  After  the  sale,  and  which,  as  the 
f  alleges,  was  for  cash,  the  defendant,  who  was  a  travelling 
p,  left  home,  and  during  his  absence,  as  he  says,  but  which 
3d,  Van  Millengen  called  at  his  house  and  obtained  three 
nces  from  his  wife.  On  the  defendant's  side  it  is  said  that 
eptances  were  given  without  his  authority,  which,  however, 
sd,  and  it  is  sworn,  on  his  side,  that,  by  threats.  Van  Mil- 

afterwards  obtained  the  delivery  of  watches,  and  some 
rticles,  and  he  certainly  gave  a  receipt  for  them  in  these 

**  Received  of  Mrs.  Henry  three  watches,  which  I  am  to 
until  Mr.  Henry  comes  to  town."  The  plaintiff  says  he 
ted  these  bills,  and  the  defendant  was  sued  in  the  Palace 

but  the  case  was  removed  into  this  court.  In  the  year 
;he  defendant's  attorney  demanded  of  Van  Millengen  the 
3ry  of  the  goods,  but  nothing  was  said  to  repudiate  the 
uces.  In  September,  1849,  the  plaintiff  says  the  watches 
>ds  had  been  handed  to  him  by  Van  Millengen  as  a  collateral  Jadgment. 
r,  and  he  threatened  to  send  them  to  Messrs.  Debenham 
,  In  September,  the  plaintiff  says  they  were  left  at  his 
s  security,  and  he  threatened  to  proceed  for  any  balance 
ght  be  due  upon  the  bills.  In  pursuance  of  this  the  plaintiff 
his  plaint  to  recover  4/.  14j.  on  the  balance  of  account. 
he  trial  the  sale  of  the  articles  for  18/.  was  proved,  and  the 
f  obtained  judgment  for  the  balance  upon  the  bills,  although 
3ndant  protested  against  the  jurisdiction.  The  judge  pro- 
stating  that  he  treated  the  giving  the  watches  as  part 
it.  It  IS  difficult  to  understand  how  the  judge  could  arrive 
conclusion.  The  judge  has  arrived  at  a  conclusion  upon 
'  we  understand  him  as  stating  that  he  considered  the  defen- 

have  acted  in  such  a  way  as  to  give  him  jurisdiction.  The 
a,  it  is  said,  is  whether  if  this  court  thinks  a  judge  of  the 

Court  has  drawn  a  wrong  conclusion,  it  can  review  such 
ion,  and  prohibit  the  judge  from  proceeding;  but  this 
1,  even  supposing  the  affida\'it8  to  be  free  from  contradiction, 
lave  this  circumstance,  that  the  decision  of  the  merits  turns 
dentical  point  on  which  the  question  of  jurisdiction  arises, 
intiff  claims  a  sura  under  20/.  the  balance  remaining  due 
bills  of  exchange,  together  amounting  to  23/. ;  he  cannot 
unless  he  proves  the  sum  due  is  a  balance,  and  if  he  proves 
3  judge  has  jurisdiction.  The  question  whether  this  court 
iew  the  decision  on  the  merits  of  a  case  does  not  arise. 
ge  had  power  to  inquire  into  the  facts,  and  if  he  had  found 
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Joseph      it  was  not  a  balance,  it  would  have  been  wrong  in  him  tonoe 
^'  further,  and  probably  he  would  not  have  done  so.    When 

'      record  sets  forth  facts  in  which  it  is  proved  that  the  judge 

1850.       decided  wrong,  prohibition  will  lie,  but  in  this  case  there  tre  ( 

/TT_  flicting  affidavits,   and  it  is  possible  that  from  the  defend 

Balance  of    evidence  the  judge  mav  have  been  right.    If  I  made  tlus 

aeootmt.      absolute,  I  should  establish  a  precedent  for  reviewing  the  dec 

of  the  judge  of  the  County  Court ;  I  think,  thererore,  thai 

rule  should  be  discharged. 

Ruk  dischargedy  wUJunU  cm 


COURT  OF  QUEEN'S  BENCH. 

June  1,  1850. 
Reg.  (on  the  relation  of  Williams)  w.  Owex. 

Removal  of  Clerk  of  County  Court — Quo  JVarranto  Informatioi 
Inability — Insolvency — 9  ij-  10  Vict,  c.  95,  s.  24. 

J^Ierc  insolvency  does  not  constitute  the  "  inability^  mentioned  in  set 
of  Stat.  9  Sf  10  Vict.  c.  95,  as  a  y round  for  the  dismi:ssal  of  a  d 
a  County  Court. 

The  decision  of  the  judge  of  a  Coitnty   Court ^  approved  by  the 
Chancellor^  with  respect  to  the  inability  or  misbehaviour  of  a 
under  sect.  24,  of  stat.  9  jJ*  10  Vict,  c.  95,  is  not  cofwlusire,  bi 
clerk  has  a  right  to  have  that  decision  reviewed  by  this  court  t 
jury  171  procevdinys  upon  a  quo  warranto, 

THIS  WHS  a  special  verdict  upon  certain  issues  of  fact  r 
upon  the  pleas  to  a  return  to  a  quo  warranto  infomu 
The  information  was  against  the  defendant  for  usurping  the  \ 
of  clerk  of  the  County  Court  of  Merionethshire.  The  n 
alleged  that  after  the  division  of  the  county  into  districts,  &C. 
the  ju(l<re  of  the  County  Court,  Arthur  James  Johnes, 
appointed  Williams  (the  relator)  to  be  clerk  for  each  court  ii 
district ;  and  that  before  the  appointment  of  the  defendant,  a 
Johnes  revoked  the  appointment  of  Williams  for  inability, 
appointed  the  defendant  in  his  place,  and  that  the  Lord  Chanc 
approved  and  confirmed  both  tlie  revocation  and  the  new  app 
ment.  The  pleas  upon  which  issues  were  raised,  were — 1st, 
the  relator  had  not  been  removed  on  account  or  by  reasi 
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inability  within  the  meaning  of  the  9  &  10  Vict.  c.  95 ;  Rso  v.  Owmr. 
it  before  and  at  the  time  of  his  remoyal  he  was  under  no        "" 

,  but  able  to  perform  the  duties  of  his  office ;    3rdly,  that        ' 

1  Chancellor  did  not  approve,  &c.,  in  manner  and  form,  Eemovalo/ckrk 

le  cause  was  tried  at  the  Spring  Assizes  of  1849,  before    — ^*w«%. 

J.,  at  Merioneth,  when  a  special  verdict  was  found  for 

lion  of  this  court.     The  special  verdict  set  out  a.  long 

ndence  between  the  parties,  and  found,  as  a  fact^  ^^  that 

s  was  removed  from  each  and  every  office,  &c.,  by  Johnes, 

unt  and  by  reason  of  inability  for  and  in  the  said  office, 

such  inability,  on  account  of,  and  by  reason  of  which  the 
Lliams  was  removed,  was  very  great  pecuniary  embarrass- 
id  want  of  money  to  pay  his  debts  existing  before  and  at 

of  the  removal  of  the  said  Williams,  and  that  no  other 

existed  before  or  at  the  time  of  such  removal  or  dismissal; 
t  he  had  not  been  imprisoned  for  debt,  or  physically  dis- 
om  performing  the  duties  of  the  said  office;  that  such 
and  dismissal  had  been  approved  by  the  Lord  Chancellor; 
I  relator  had  no  notice  of  any  kind,  nor  had  he  been  called 
answer,  nor  had  he  been  heard  before  his  dismissal ;  and 
set  out  the  appointment  of  the  defendant  as  clerk."     The 

was  raised  upon  this  special  verdict  whether  there  should 
nent  for  the  relator  or  for  the  defendant? 
.  Jervis  (with  him   Welsby)  for  the  relator. — The  main 

depends  upon  stat.  9  &  10  Vict  c.  95,  s.  24  (a),  by  which 
e  of  the  County  Court  is  empowered  to  remove  the  clerk 
curt  **  in  case  of  inability  or  misbehaviour,  subject  to  the 
i  of  the  Lord  Chancellor."  Sect.  27  shows  the  duties  of 
^  when  appointed,  and  by  sect.  36  the  clerk  is  compellable 
security  for  the  due  performance  of  his  duties,  and  for 
ounting.  The  clerks,  therefore,  have  a  certain  tenure  of 
They  hold  during  "ability  and  good  behaviour;"  and  the 

here  is,  what  constitutes  "inability?"  It  would  include, 
le,  mental  incapacity,  imprisonment,  or  any  other  physical 
power  to  do  the  duties,  but  it  does  not  extend  to  unfitness 
mduct,  which  may,  in  some  cases,  come  under  "  misbe- 
"  but  never  under  "  inability."  Mere  poverty  is  no  inability. 
le  word  is  used  in  sect.  26,  where  it  evidently  refers  only 
ne  illness  or  unavoidable  absence.    The  clerk  has  sufficient 

if  he  be  mentally  capable,  and  physically  be  not  obstructed. 
I,  in  the  Municipal  Corporations  Act,  5  &.  ^  Will.  4,  c.  76, 
incapable  of  acting"  means  precisely  the  same  thing  as 
/'  and  yet  cannot  include  pecuniary  embarrassment,  because 
provided  for  by  sect.  52.  There  is  no  analogy  here  to  a 
-isitatorial  power,  and  it  cannot  be  said  that  tne  approval 
IhanccUor  cures  every  objection. 

Kelly  (with  him  Cowling  and  Baxter)  for  the  defendant. — 
I  be  extremely  injurious  to  the  public  if  it  should  be  held 

(a)  See  the  amendment  of  this  clause  by  13  &  14  Vict.  c.  61,  s.  4. 
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Rxo.  V.  Owen,  that  the  Lord  Chancellor's  decision  can  in  every  case  be  renevel 
iwa  ^y  ^^  court  or  by  a  jury.  The  statute  gives  the  power  todb 
judge  in  the  first  instance,  and  the  Lord  Cnancellor  in  the  lirt, 

Bemovalo/cUrk  dismiss  for  inability,  and  the  court  cannot  by  a  quo  war 
—inabUUji,  impeach  their  decision.  Reff.  v.  77ie  Governors  of  DarHngtai 
Grammar  School,  6  Q.  B.,  682.  [Lord  CABfPBELL,  CS.  J.— It 
not  in  the  nature  of  an  appeal  to  the  Lord  Chancellor, 
the  dismisflal  cannot  take  place  without  his  approvaL  In 
law  what  difference  can  it  make  that  the  judge  has  powv^ 
dismiss,  subject  to  the  approval  of  the  Lord  Chancellor? 
reference  to  this  case,  would  not  the  law  be  the  same  if  the 
had  given  the  judge  power  to  dismiss,  in  the  same  terma^ 
that  the  approval  of  the  Lord  Chancellor  was  not  mentkn 
The  word  ^^mability"  must  not  be  limited  to  physical  incaj 
The  Municipal  Cor|)orations  Act,  which  has  been  dted,  shows 
the  Legislature  considered  bankruptcy,  insolvency,  and  the 
as  disqualifications  for  office.  ^^  Inability"  is  an  incomplete 
it  means  ^^  inability  to  perform  the  duties  of  the  office,"  in 
words,  incompetency.  Without  physical  incapacity  or  moral 
conduct,  a  clerk  might  be  found  unable  to  keep  accounts  or 
properly  the  business  of  his  situation.  He  would  then  be 
vable  for  ^Mnability."  Embarrassments  are  almost  certain 
distract  his  attention,  occupy  his  time,  and  make  him  an  ineffidi 
public  servant.  Besides,  he  will  be  constantly  exposed  to  presn 
and  temptation,  with  the  suitors'  money  passing  through  his  hanl 
and  even,  if  not  actually  dishonest,  may  induce  that  sort  of  si 
picion  which  is  most  mischievous  as  attached  to  officers  of  justici 
Further,  it  is  unjust  to  the  persons  who  are  his  sureties  to  hd 
that  a  clerk,  actually  insolvent,  may  still  be  retained  in  office. 
The  Attomet/' General  replied. 

Lord  Campbell,  C.  J. — We  must  look  to  the  facts  wMt 
the  jury  have  found  in  this  case.  The  facts  found  aloi 
must  be  the  foundation  of  our  judgment.  If  the  jury  ii 
found  that  there  was  any  **  inability"  upon  the  part  of  tl 
relator,  I  should  have  said  that  the  decision  of  the  jadj 
of  the  County  Court  was  final,  having  been  approved  bv  tl 
Lord  Chancellor.  That  approval,  however,  is  simply  a  cot 
dition  under  which  the  judge's  power  of  removal  exists.  Bj 
judge's  power  to  remove,  then,  is  in  case  of  ^Mnabilitfj 
and  it  must  be  seen  that  such  inability  existed.  Koir,  m 
jury  find  that  there  was  ability,  for  they  find  that  the  reliW 
discharged  the  duties  of  his  office  until  he  was  removed,  and  tli4 
though  the  judge  dismissed  him  for  inability,  liis  only  inabiEy 
was  great  pecuniary  embarrassment,  and  want  of  money  to  ff 
his  debts,  which  did  not  affi^ct  his  mind,  or  hinder  him  from  IP 
discharge  of  his  official  duties.  If,  hereafter,  this  state  of  pecl» 
niary  embarrassment  should  affect  his  mind,  or  hinder  lum  M 
performing  his  duties,  there  may  be,  either  upon  the  score  • 
inability  or  of  misbehaviour,  a  ground  for  dismissing  him.  Gw^ 
pecuniary  difficulty  may  exist  with  great  official  aoiUty ;  for  ^ 
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vw  that  when  William  Pitt,  the  younger,  was  maUng  his  >■«• «-  Owma. 

ntry  the  admiration  of  the  whole  world,  he  was  under  the  pres-        [^^ 

B  of  those  ^eat  pecuniary  obligations  which  were  afterwards        — ' 

iiaffged  bv  uie  grateful  country  which  paid  his  debts.  ''^*"**Ti^fr* 

Sbl.£,  J.  (a) — I  am  of  the  same  opinion.  The  judge  of  a  County    "  »«w%- 

irt  may  discharge  the  clerk  in  case  of  inability ;  but  the  clerk 

a  right  to  raise  the  question  whether  that  inability  exists,  and 

;  question  is  for  a  jury  to  decide*     That  question  has  been 

rred  to  a  jury,  and  they  find  that,  though  the  relator  was 

liseed  for  inability,  no  other  inability  except  insolvency  could 

liaTged  upon  him.     That  seems  to  me  the  full  effect  of  the 

mg.     So  that  there  is  no  actual  mental  or  bodily  inability,  but 

amstances  are  found  to  exist  which  make  it  probable  that  the 

]  might  be  affected,  harassed^  and  distracted  by  them,  or  the 

*B  principles  of  common  honesty  might  be  endangered.     But 

L  these  cu*cumstances  are  merely  evidence.     The  fact  of  insol- 

y  does  not,  as  a  conclusion  of  law,  import  the  ^^  inability" 

:eii  of  in  the  statute.     There  may  be,  and  often  is,  a  state  of 

less  insolvency,  without  any  fault  of  the  individual,  and  befal- 

bim  in  a  course  of  ordinary  prudence,  and  the  most  complete 

»ty.  Judgment  for  the  Crown, 


COURT  OF  COMMON  BENCH. 

June  12,  1850. 

Carter  v.  Trehearne. 

Suggestion — Insufficient  affidavit — Material  point, 

affidavit  to  obtain  a  rule  to  enter  a  suggestion  stated  *Uhat  the  cause 
r  action  therein  arose  in  a  material  point  within  the  jurisdiction  of 
ie  Westminster  County  Court  of  Middlesex  ;  and  that  on  the  hearing 
fthe  cause  the  defendant  had  made  certain  admissions ;" 
dj  bad,  the  statement  as  to  the  "material point"  being  construed 
8  referring  to  the  admissions  of  the  defendant  on  the  hearing. 

BROWN  showed  cause  against  a  rule  nisi  to  enter  a  sugges- 
•  tion  to  deprive  the  plaintiff  of  his  costs.  The  action  was 
ught  to  recover  the  sum  of  11/.  155. ;  and  it  was  referred  to  a 
rister  to  say  how  the  verdict  should  be  entered,  who  adjudged 
t,  after  giving  credit  for  certain  sums  set  off,  the  plaintiff  was 

(a)  FttteBOD  and  Coleridge,  JJ.  were  sittiDg  to  hear  the  Crown  Cases  Reserved. 
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Cabtbb 

V. 

Tbkhkarne. 


,     18d0. 

Suggettum — 
Aj/idavU-^ 


entitled  to  recover  14^.  The  affidavit  on  which  the  rule  wy 
obtained  stated  ^^that  the  cause  of  action  therein  arose  in  am*- 
terial  point  within  the  jurisdiction  of  the  Westminster  County 
Court  of  Middlesex;  and  that,  on  the  hearing  of  the  cause  befoie 
the  barrister,  the  defendant  made  certain  admissions."    It  was  not 

_^ contended  that  what  the  defendant  called  a  '^material  point"  wi^! 

MtSerialpomt,  in  fact,  the  admission  stated  to  have  been  made  on  t^e  heari 
which,  although  a  piece  of  evidence,  was  made  after  action  bro 
and  that,  indeed,  the  whole  cause  of  action  arose  in  Surrey. 

JS.  JameSy  in  support — It  is  not  necessary  that  the  defc 
should  do  more  than  bring  himself  within  the  language  of  the 
of  Parliament.     The  court  will  not  decide  these  conflicting  qi 
tions  on  affidavits,  but  will  grant  the  suggestion :  {NoUaih  v. 
19  L.J.  185,  Q.  B.)    That  was  a  motion   similar  to  the 
There  were  counter  affidavits  as  to  whether  the  defendant 
within  twenty  miles  of  the  plaintiff;  and  Erie,  J.,  in  deUv 
judgment,  said,  ^^  It  is  quite  clear  that  this  court  will  not 
the  disputed  question,  as  to  distance,  on  affidavits.     The 
tion  must  be  permitted  to  be  entered,  and  the  plaintiff  may, 
please,  raise  the  question  of  fact  by  a  traverse  to  the  sugget 
The  case  of  Butler  v.  Coney  (1  Cox,  ]VIacrae  &  Hertslet,  141)^ 
much  in  point. 

Wilde,  C.J. — The  sole  question  in  this  case  is,  what  la 
meaning  of  the  expression  ^^  material  point,"  as  used  in  this  affidn 
and  could  a  party  be  indicted  for  perjury  if  the  statement 
untrue?    I  think  that,  if  he  were,  he  would  have  an  answer 
referring  to  the  subsequent  statement.     The  affidavit  on  wl 
this  rule  was  granted  is  insufficient,  and  I  am  willing  to  decide 
the  affidavit  alone,  the  defendant,  undoubtedly,  meaning  to 
to  the  evidence,  viz.,  the  admission,  and  not  to  any  other  porut 

Rule  discharged,  with  coUs, 
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COURT  OF  EXCHEQUER. 

Hilary  Term, 

January  26,  1850. 

(Before  Rolfe,  B.) 

Edwards  v.  Rogers. 

Certiorari — Prohibition —  Second  plaint —  Costs, 

b  action  having  been  brought  in  the  County  Court  demanding  20/.  for 
damages  done  to  certain  premises  by  lime  hilns  of  the  defendant^  the 

plaint  was  removed  by  certiorari^  on  the  ground  that  inasmuch  as  the 
naiue  of  the  lime  hilns  would  be  destroyed  if  the  plaintiff  were  to  obtain 
a  verdict,  and  that  they  were  worth  more  than  20/.,  the  cause  was  not 
within  the  jurisdiction  of  the  County  Court,  A  second  plaint  was  then 
brought  demanding  5Lfor  the  same  injury,  but  stating  it  to  have  accrued 
between  a  longer  period  of  time.  At  the  hearing  the  defendant  pleaded 
tM  abatement  that  the  former  suit  was  pending,  but  the  judge  proceeded 

\jio  hear  the  cause.     On  motion  for  a  prohibition,  it  was 

that  a  prohibition  would  not  lie  to  restrain  the  judge  from  prO' 
^jBeeding  with  the  second  action, 

this  case  a  rule  for  a  prohibition  had  been  obtained  by  Bagley^ 
directed  to  the  judge  of  the  County  Court  of  Montgomery  shire, 
the  following  facts : — The  plaintiff  had  brought  an  action  in 
County  Court  against  the  defendant,  to  recover  20/.  damages 
br  an  injury  alleged  to  be  done  to  his  fields  by  the  fumes  of 
Certain  lime  kilns  belonging  to  the  defendant,  from  November  10, 
lB43,  to  October  30,  1849.  A  certiorari  was  granted  by  this 
Sourt,  on  an  aflBdavit  that  the  lime  kilns  were  worth  more  than 
H)/.,  and  would  be  rendered  valueless  if  the  plaintiff  were  to 
4>tain  a  Tcrdict.  Thereupon  the  plaint  was  removed  into  this 
Jonrt,  and  no  further  proceedings  were  taken  thereon.  On  No- 
^mber  30  the  present  action  was  brought  in  the  County  Court 
fciinst  the  defendant  by  the  plaintiff,  demanding  5/.  for  injury 
Cue  by  the  same  lime  kilns,  from  November  10,  1843,  to 
November  30,  1849.  At  the  hearing  the  defendant  pleaded  in 
abatement  that  the  former  suit  was  pending,  and  the  judge  made 
'  note  of  the  objection,  but  ordered  the  cause  to  proceed.  It  was, 
'Owever,  adjourned,  and  now  a  prohibition  was  moved  to  stay 
tlrther  proceedings  in  it. 

Unthank  now  snowed  cause. — The  90th  section  of  9  &  10  Vict. 
»  95,  enacts,  that  "  no  plaint  entered  in  any  court  holden  under 
ids  act  shall  be  removed  or  removable  into  any  of  Her  Majesty's 
operior  Courts  of  Record,  by  any  writ  or  process,  unless  the 
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Edwabds    debt  or  damage  claimed  shall  exceed  5L     A  certiorari^  therdc 
^-  could  not  issue  in  this  case.     But  a  prohibition  is  only  an  indii 

. attempt  to  obtain  the  same  objects.     The  only  sronnd  on  whic 

1850.  Superior  Court  will  grant  a  prohibition  is  that  the  inferior  coiu 
-^^77  trespassing  beyond  its  jurisdiction.  The  pendency  of  the  for 
Second phmu  pl^^  docs  not  affect  this  one ;  a  plaintiff  is  not  bound  to  folio 
defendant  into  a  Superior 'Court  when  the  defendant  has  remo 
the  cause  thither :  {Norrish  v.  Richards^  3  A.  &  E.  733.) 
would  the  plea  of  pendency  be  good  in  the  County  Court,  \ 
even  if  it  were^  the  plea  of  Us  pendens  is  not  good  as  to  pari 
only  of  the  cause  of  action :  {^Hill  v.  White  and  WiUiamSy  6  B 
N.C.  26.^  The  plaintiff  is  willmg  not  to  proceed  in  the  first  td 

Halte  in  support  of  the  rule. — ^Whatever  the  form  of  the  act 
the  real  question  at  issue  is,  the  whole  value  of  the  lime-kilns^  fi 
the  plaintiff  succeeds  there  will  be  a  fresh  cause  of  action  aea 
the  defendant  every  day  they  continue  to  be  used.  PraclicallT 
right  to  use  the  lime-kilns  at  all  is  at  issue — ^this  will  be  tried 
the  judge  of  an  Inferior  Court,  although  the  same  question 
been  already  carried  for  decision  before  this  court.  The  i 
claimed  differs,  but  the  cause  of  action  is  the  same,  and 
plaintiff  is,  in  fact,  dividing  his  cause  of  action,  and  brinmng  ' 
plaints  upon  it,  which,  by  sect.  63,  he  is  forbidden  to  do.  '. 
words  of  that  section  against  splitting  the  cause  of  action  n 
the  cause  of  one  action :  {Grimbley  v.  Aykroyd,  1  Cox,  Macn 
Hertslet,  79.)  [Rolfe,  B. — This  is  not  a  *' splitting"  of  a  ci 
of  action.  The  meaning  of  that  expression  is,  that  u  one  hai 
cause  of  action  for  A.,  B.,  and  C,  he  shall  not  have  a  sepai 
action  for  each.  Here  the  plaintiff  proceeds  for  his  whole  caiw 
action  in  the  first  plaint.  1  our  real  objection  is,  that  having  j 
ceeded  for  A.,  B.,  and  C,  he  now  proceeds  for  A.,  B.,  C  i 
D.]     Yes,  and  so  would  recover  damages  twice  over. 

ItOLFE,  B. — I  do  not  think  I  have  any  discretion  in  this  a 
I  may  have  a  discretion  where  I  have  jurisdiction  to  prohibit, 
not  where  I  have  no  jurisdiction.     I  w^Ul  look  at  the  affidavits. 

Cur:  adv.  tuh 

On  a  subsequent  day, 

Rolfe,  B. — I  have  considered  this  case,  and  I  am  satisfied  t 
the  court  has  no  jurisdiction  to  grant  a  prohibition.  The  stat 
expressly  enacts,  that  where  the  cause  of  action  is  less  than  51 
shall  not  be  removed,  and  I  cannot  presume  that  the  Judge  of 
County  Court  will  not  do  justice  and  decide  correctly.  Bat 
shall  make  it  a  condition  that  the  plaintiff  shall  not  proceed  iv 
the  plaint  which  has  been  removed  into  this  court. 

Rule  discharged^  with  costs,  plaintiff'  undertaUm 
not  to  proceed  with  thejirst  suit. 


(a)  In  tliat  case,  to  a  count  for  work  and  labour  done,  the  defendants  pleaded  thattte 
was  dose  for  them  jointly  with  otlicrs.  The  plaintiff  proved  that  work  to  the  aiiKRint  < 
was  done  for  the  defendants,  and  to  the  amount  of  36/.  5s.  for  defendants  jointly  with  di 
It  was  held  that  the  pica  was  no  answer  to  the  action. 


ss — Commitment  under  8^9  Vtct.  c,  127 — Pleading. 

xfor  trespass  and  false  imprisonment,  the  defendant  jtistified 
4"  9  Vict.  c.  127)  by  process  from  the  Sheriff* s  Court 
y  of  London,  His  plea  showed  that  a  judgment  had  been 
in  an  inferior  court  against  the  plaintiff*  by  one  W.  T. ;  that 
ts  against  the  plaintiff  for  Jiot  having  paid  the  sum  so  re- 
as  duly  served  on  him ;  that  he  appeared,  and  thereupon  the 
'e  an  order  upon  him  for  payment  of  the  debt  by  instalments, 
ifterwards,  and  before  the  said  time  when,  SfC,  the  judge, 
f  that  an  instalment  toas  unpaid,  made  an  order  that  the 
iould  be  imprisoned  forty  days  ;  and  afterwards  the  judge,  at 
f  of  the  defendant,  then  being  the  attorney  of  and  for  the  said 
ly  and  according  to  the  form  of  the  statute,  issued  his  warrant 
ommitment  of  the  plaintiff,  upon  which  he  was  taken  and 
i,  Sfc. 

that  the  said  order  was  not  made  mode  et  forma, 
the  defendant,  in  order  to  sustain  his  plea,  produced  an  order 
ment,  which  corresponded  with  that  described  in  the  plea,  but 
d  no  recited  of  a  previous  summons  calling  on  the  plaintiff 
use  why  he  should  not  be  committed  to  prison.  The  learned 
ie  trial  directed  the  jury  to  find  a  verdict  for  the  defendant 
ue,  and  they  found  accordingly. 

half  of  the  plaintiff  having  been  obtained,  calling  upon  the 
to  show  cause  why  there  should  not  be  a  new  trial  on  the 
misdirection,  or  why  judgment  should  not  be  entered  for  the 
um  obstante  veredicto : 

xe  order  of  commitment  was  invalid,  because  it  did  not  show 
vious  summons  to  show  cause  why  he  had  made  default  in 
f  the  instalment  had  been  served  on  the  plaintiff,  and  there- 
e  replication  traversing  the  order  raised  an  issue  which  the 
had  not  supported,  because  the  order  was  bad,  the  judge 
ave  directed  the  jury  to  find  for  the  plaintiff,  and  the  rule 
\m%IuIp.  far  a  new  trial. 


376  COUNTY  COURTS  CASES. 

KnfNiNo      W.  60;   Williams  Y.  Jones,  13  M.  &  W.  628;  Fisheri 
BucJInan.    ^1  East,  82;    Dresser  v.   Stansjield,   14  M.  &W.  822; 

Saunders,  157  c. ;  Marshalsea  Case,  10  Beps.  76 ;  JVM  v.  i 

1850.        1  Ventris,  273 ;  Painter  v.  Liverpool  Gas  Company^  1 1 
Trupan—    ^^^  >  Green  v.  -E/j^ze,  5  Q.  B.  114 ;    Sedley  v.  Arboiuy  5  E 
CommUmetu—  Cooper  V.  Harding,  7  Q.  B.  928 ;  Barker  v.  Braham  and 
Pleading.      3  ^ils.  308,  and  in  2  Wm.  Blackstone,  866  ;  Adams  v. . 
Sayer's  Reports,   82;  Pitnet/  v.  i^ara//,  Willes,  690. 
plaintiff,  and  in  support  of  the  rule,  there  were  cited — Coi 
''  Estoppel,"  E.  4 ;  1  Chitt.  PL  259 ;  Dudley  v.  Whatmore, 
39;  Lucas  Y.  Knockilly  10  Bing.  157  ;  RansfordY.  Copelam 
E.  482 ;  Re  Gray,  2  D.  &  L.  539 ;  Rey.  v.  Hawkins  ( 
Settlement  and  Removal),  97;  5  Burn's  Justice,  287; 
Venables,  Strange,  630;  Bey.  v.  Rhodes,  3  Dowl.  289: 
Tordofty  5  Q.  B.  533 ;  1  Wms.  Saunders,  198 ;  Siartuf 
donald,  2  M.  &  Gr.  395,  and  (in  error)  6  M.  &  Gr.  593 ; 
Clement,  3  Brod.  &  Bing.  297,  and  in  7  Moore,  200 ;  1 
Holland,  1  M.  &  Gr.  644 ;   Codrinyton  v.  Lloyd,  8  A.  & 
JVilliams  v.  Germaine,  7  Bam.  &  Cr.  468 ;  Sandon  v. 
7  Barn.  &  Cr.  800 ;  Evered  v.  Pattison,  2  Marsh,  304. 

Cur.  ad 
Judgment. 

June  25. 

Wilde,  C.  J.,  now  delivered  judgment. — This  was  an 
trespass  and  false  imprisonment.  The  defendant  pleaded, 
guilty ;  and,  on  issue  joined  thereon,  the  jury  found  for  t 
tiff.  The  defendant  also  pleaded  a  plea  stating  judgment 
Jacgment.  rccovercd  against  tlie  j)laintiff  by  one  William  Townh 
Inferior  Court  of  Record — that  is,  the  Sheriffs  Court  of 
of  London — for  a  debt  under  20/.,  and  a  subsequent  a[ 
under  the  statute  8  &  9  Vict.  c.  127,  in  that  court,  for  a  s 
against  the  now  plaintiff,  touching  the  not  having  paid  the 
costs  recovered  by  the  said  judgment,  and  alleged  that  b< 
granting  of  the  summons  requiring  the  appearance  of  the  m 
tiff,  a  summons  was  duly  served,  and  the  now  plaintiff  ace 
appeared  before  the  judge  of  the  said  court,  and  that  the  ju* 
made  an  order  tliat  the  plaintiff  should  pay  the  debt  and 
certain  specified  instalments.  Tlie  plea  then  avers  that  the 
made  default  in  the  payment  of  the  first  instalment  (2/.)  wl 
became  due  and  paya])le,  although  payment  of  the  same  1 
demanded  of  him  ;  and  afterwards,  and  before  the  said  tin 
&C.,  to  wit,  on  the  4th  day  of  January,  1847,  the  said  im 
remaining  wholly  in  arrear  and  upaid,  it  was  duly  made  tc 
and  was  proved,  and  did  then  and  there  appear  to  the  sa 
&c.  that  the  plaintiff  had  notice  of  the  said  order,  and  tha 
been  served  with  a  copy  thereof,  and  the  original  showi 
and  that  he  had  not  paid  the  said  instalment,  and  that  1 
had  been  dulv  demanded  of  him,  and  was  in  arrear  and 
whereupon  the  said  judge  duly  and  according  to  the  fom 
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Statute  ordered  that  the  plaintiff  should  be  committed  for     Kucnimo 
J  days,  &c ;  and  thereupon  the  judge  of  the  said  court,  at  the  v* 

est  of  the  defendant,  then  being  the  attorney  of  and  for  the  said  ^°^^^' 
[iam  Townley,  and  as  such  attorney  acting  upon  the  retainer,  1343. 
it  the  request  of  the  said  William  Townley,  duly,  and  according  — 
le  form  of  the  statute  in  such  case,  then  and  there  made  a  war-  con^menL- 
in  writing  under  his  hand  and  seal,  directed  to  Lloyd  Simpson,  PUadmg, 
of  the  serjeants-at-mace  of  the  said  court,  and  to  Thomas 
Ion,  keeper  of  the  said  debtors'  prison,  or  his  deputy 
iy  whereby,  after  reciting  that  the  plaintiff,  therein  described 
homas  Kinning,  &c.,  on  the  7th  day  of  December  then  last, 
r  indebted  to  the  said  William  Townley  in  a  sum  not  exceeding 
Guid  costs  of  suit;  that  is  to  say,  in  the  sum  of  19/1 19«.  besides 
um  of  3/.  12«.  6(/.  costs  of  suit,  by  force  of  the  judgment 
dnafter  mentioned,  and  then  being  at  Fleet-lane,  in  the  city 
said,  and  within  the  jurisdiction  of  the  said  court,  was  duly 
aoned  to  appear  on  the  12th  day  of  December  last,  at  the  said 
9  to  answer  such  questions  as  might  be  put  to  him  touching 
lot  having  paid  to  the  said  William  Townley  the  said  sum  of 
y  recovered  in  the  said  judgment  of  the  said  court  on  the 
day  of  December,  1846,  meaning  the  aforesaid  judgment; 
;he  plaintiff  having  appeared  before  the  said  judge  at  the  time 
place  therein  mentioned,  and  it  thereupon  then  and  there 
iring  to  the  said  judge,  by  the  admission  of  the  plaintiff,  that 
ilaintiff  had  the  means  of  paying  the  said  debt  and  costs  afore- 
in  manner  thereafter  mentioned,  the  said  judge  did  then  and 
;  order  that  the  plaintiff  should  pay  the  said  debt  and  costs  to 
aid  William  Townley,  in  manner  following,  (a)  &c. ;  the  said 
*y  therefore,  by  the  said  warrant,  willed,  required,  and 
)rized  the  said  Lloyd  Simpson,  immediately  upon  the  receipt 
e  said  warrant,  or  as  soon  as  might  be,  to  take  into  custody 
tody  of  the  plaintiff,  and  him  safely  convey  to  Her  Majesty's 
jrs'  prison  for  London  and  Middlesex,  in  the  city  of  London, 
f  the  common  gaol,  &c.,  and  then  and  there  to  deliver  him  to 
aid  keeper  of  the  said  prison,  who  was  thereby  required  and 
jrized  to  receive  the  plaintiff  into  his  custody,  and  him  safely 

and  detain  in  the  said  prison  for  the  space  of  forty  days  from 
ime  of  his  arrest  under  the  said  warrant,  or  until  he  should 
^charged  out  of  custody  by  leave  of  the  said  judge  :  and  for 
ling  the  said  warrant  should  be  their  sufficient  warrant,  as  by 
aid  warrant  appears.  And  the  defendant,  so  being  and  as 
attorney,  and  on  the  retainer  and  at  the  request  of  the  said 
iam  Townley,  then  delivered  the  said  warrant  to  the  said 
d  Simpson,  who  then  and  from  thence,  until,  and  at,  and  after 
aid  time  when,  &c.,  was  one  of  the  serjeants-at-mace  of  the 
ixiart,  to  be  executed  in  due  form  of  law,  and  then  requested 
:o  execute  the  said  warrant  in  due  form  of  law,  by  virtue  of 
1  said  warrant,  and  at  the  said  request  of  the  defendant, 
nw   euch  attorney  and  acting  on  the  said  retainer,  and 

(a)  See  the  form  of  this  warrant  fully  set  out,  onto,  p.  I. 

L  L 
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KisOTHo     at  the  request  of  the  said  Wm.  Townley,  the  said  Lloyd  Sm^ 
2    *'  soiiy  80  being  and  as  such  seijcant-at-mace  at  the  said  time  wl 

'    &C.,  in  the  city  of  London  aforesaid,  and  i^ithin  the  juriscUctioii 

1848.       the  said  court,  took  and  arrested  the  plaintiff  by  his  body, 

J,  forthwith  conveyed  him  to  the  said  debtors'  prison  for  London 

Commitmeai^  Middlesex,  and  delivered  him  to  the  said  keeper  of  the  said 

Pleadmg.      and  the  plaintiff  was  detained  in  the  said  prison  under 

virtue  of  the  said  warrant  for  the  said  space  of  thirty-nine  diyii 
the  declaration  mentioned;  the  said  sum  of  2L  during  all  thit 
and  still  being  wholly  unpaid  and  unsatisfied ;  and  on  the 
and  for  the  purpose  aforesaid,  the  plaintiff  was  necessarily 
unavoidably   a    Iktle    seized  and  laid  hold  of   and  pulled 
dragged  about,  &c. 

To  this  plea  the  plaintiff  replied,  that  by  the  said  order 
was  not  directed  that  the  plamtifi  should  be  committed 
et  forma,  and  concluded  to  the  country.  On  the  trial, 
defendant,  in  order  to  sustain  this  issue,  produced  a  comnul 
made  by  the  judge  of  the  Sheriff's  Court,  which 
with  that  described  in  the  special  plea,  but  which  coni 
no  statement  of  any  previous  summons  to  the  plaintiff 
show  cause  why  he  should  not  be  committed.  The  jury, 
the  direction  of  the  learned  judge,  found  on  this  evidence 
the  defendant.  A  rule  was  afterwards  obtained  on 
of  the  plaintiff'  to  show  cause  why  there  should  not  be  a 
trial  for  misdirection,  or  judgment  for  him  non  obstante 
and  the  ground  of  the  rule  was,  that  the  order  was  bad  for 
of  such  previous  summons,  and  that  either  the  plea,  in  oi 
make  it  a  good  plea,  must  be  understood  to  allege  that  the 
made  a  valid  order,  in  which  case  he  ought  to  have  directed 
jury  to  find  for  the  plaintiff,  or  that  the  plea  was  no  good  Iwr, 
want  of  the  allegation  of  such  previous  summons;  in  which 
the  plaintiff  would  have  been  entitled  to  judgment  7ion  oltsti 
veredicto.  On  showing  cause,  it  was  contended  on  behalf  of 
defendant  that  the  traverse  did  not  put  in  issue  the  validity  of 
order,  but  only  tlic  question  whether,  in  fact,  the  order  was 
as  described  in  tlic  plea,  and  therefore  the  verdict  was  proj 
found  for  the  defendant ;  and  further,  that  it  was  not  ess< 
the  plea  that  tlie  order  should  be  valid,  inasmuch  as  the  defen( 
appeared  to  have  merely  done  the  duty  of  an  attorney  of  onei 
the  litigant  parties  in  execution  of  the  order  of  a  judge  of  a 
of  competent  jurisdiction,  and  that  an  attorney  so  acting  is 
tected,  whether  the  order  be  valid  or  not.  It  was  also  contended' 
the  order  was  good  on  the  face  of  it,  for  it  was  not  necessary 
the  i.<sue  of  the  summons  should  be  stated.  But  we  are  of  opii 
that  these  arguments  are  not  well  founded.  It  is  true,  if  * 
attorney  docs  no  more  than  set  a  court  of  competent  jurisdic^ 
in  motion  on  behalf  of  liis  client,  he  is  no  trespasser,  notwithsl 
ing  such  a  court  should,  on  his  motion,  do  an  act  of  trespass  by  M 
officers,  and  he  was  therefore  entitled  to  the  verdict  under  the  pta 
of  not  guilty,  if  an  action  were  brought  against  him,  in  respect* 
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I  an  act  of  trespass.     But  where,  by  a  special  plea  like  the  one     KucHmo. 
uestion.  he  attempts  and  undertakes  to  justify  his  concurrence    „     ^'  .^ 

,  -we  are  of  opinion  he  can  only  make  out  his  justification  by        

ring  the  written  authority  under  which  he  acted ;  and,  conse-        1848. 

itly,  it  is  essential  to  the  defence  in  the  present  case  that  the     y,  7" 

r  relied  upon  should  be  a  valid  order.     Accordingly,  we  think  Commitment'- 

plea,  where  it  avers  that  the  judge  of  the  SheriflTs  Court,  duly     Pleadmg. 

according  to  the  form  of  the  statute,  ordered  the  plaintiff  to 

ommittea  for  forty  days,  &c.,  must  be  understood  to  aver  that 

judge  made  a  valid  order  to  that  effect,  and  the  replication,  by 

ring  that  he  did  order  the  plaintiff  should  be  committed  in 

ner  and  form,  &c.,  raised  an  issue  which  the  defendant  cannot 

K>rt  without  proving  a  valid  order ;  for,  if  this  issue  were  to 

)uncl  for  him,  it  would  be  inferred,  after  verdict,  that  the  judge 

le  trial  had  construed  the  plea  in  the  sense  requisite  for  its 

Uty  ;  and  that,  consequently,  such  an  order  had  been  proved, 

rwise  the  jury  would  have  found  for  the  defendant ;   but,  in 

the  order  produced  at  the  trial  was  in  the  very  terms  of  the 
uat  which  this  court  has  already  decided  in  JSx  parte  Thos,  Kin" 

(1  Cox,  Mac.  &  H.  16),  on  the  occasion  of  the  plaintiff  being 
ght  here  on  a  habeas  corjms^  to  obtain  his  discharge  out  of  custody, 
t  invalid  on  the  face  of  it,  on  the  same  ground  of  objection  as 

taken  in  the  present  case  against  the  validity  of  the  order  on 
th  the  warrant  was  founded;  and  it  appears  to  us,  on  the 
laple  of  that  decision^we  must  construe  the  order  to  be  invalid, 

tnereforc  the  defendant  having  failed  to  maintain  the  issue, 
judge  ought  to  have  directed  the  jury  to  find  for  the  plaintiff; 
for  these  reasons  we  think  the  rule  must  be  absolute  for  a  new 

Rule  absolute  for  a  new  trial. 


L  I.  2 
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COURT  OF  COMMON  BENCH. 

February  21,  1851. 
County  Court  AppeaL 

(Before  Maule,  Williams,  and  Talfoubd,  JJ.) 
The  East  Anglian  Railways  Company  v,  Ltthooi 

Master  ami  servant — Dismissal — Set-off-^  County  Court  appeai, 

the  subject  of— 13  ^  14  Vict.  c.  61,  s.  14. 

The  audit  clerk  of  a  railway  company ,  under  an  agreement  for  H 
year^  determinable  by  three  months*  notice^  or  payment  4^  three  wm 
salary y  was  improperly  dismissed  without  notice ;  and  being  sm 
the  company  for  moneys  in  his  hands  belonging  to  tkemj  elainudi 
off*  the  three  months'  salary  to  be  paid  under  the  agreement  for  m 
proper  dismissal  without  notice, 

Heldj  that  he  was  etUitled  to  set  it  off, 

Heldy  also,  that  the  question  whether  the  cause  alleged  for  the  dum 
viz.,  the  disclosure,  to  the  prejudice  of  his  employ ers,  of  facts  oefi 
by  virtue  of  his  employment,  was  a  question  of  facty  and  not  tki 
ject  of  appeal  under  the  County  Court  Extension  Act, 

Qucere,  whether  the  decisions  of  a  County  Court  judge,  in  cases  i 
there  is  no  jury,  upon  a  question  of  fact  mixed  up  with  law,  t 
subject  of  appeal  under  the  County  Court  Extension  Act, 

I^HIS  was  an  appeal  under  the  County  Court  Extension 
-    the  13  &  14  Vict.  c.  61,  s.  14,  from  the  decision  of  the  ji 
of  the  County  Court  of  Lynn,  in  Norfolk. 

The  following  ease  was  stated  for  the  opinion  of  the  Court: 

In  the  County  Court  of  Norfolk,  Lynn. 
Court  held  November  9,  1850. 
Between  the  East  Anglian  Railways  Company,  plaintifis,  a; 

James  Lythgoe,  defendant. 

This  was  an  action  brought  in  the  County  Court  of  Nor 
held  at  Lynn,  for  30/.  claimed  by  the  plaintiffs  to  be  do 
them  from  the  defendant  as  money  had  and  receiTed  to  1 
use. 

Upon  the  trial  of  the  cause,  it  was  not  denied  that  the  iw 
had  been  received  by  the  defendant  on  account  of  the  comp 
but  the  defence  was  a  set-off  for  a  larger  amount,  viz.,  35/.,  «B 
by  the  defendant  to  be  due  to  him  from  the  company,  for  t 
months'  salary  as  their  clerk,  and  the  question  between  the  pt 
was,  whether  this  set-off  could  be  supported. 

The  facts,  as  they  appeared  in  evidence,  are  these : — 
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fendant  was  the  audit-clerk  to  the  plaintiffs^  under  an  East  Axguan 
;  for  140t  a  year,  determinable  by  three  months'  notice,     Railway8 
nt  of  three  months'  salary.     The  whole  of  the  traffic       ^  p.  '  ^ 
f  the  company's  railways,  and  all  other  the  books  of    Lythooe. 
'  the  said  plaintiffs,  were  under  the  defendant's  charge        77^ 
ble  to  his  inspection.     It  was  part  of  the  defendant's        — 1-* 
jep  up  from  week  to  week  the  statistics  of  the  said  rail-     Appeal— 
bt  a  view  to  their  publication  to  the  shareholders  at  the    ^^1!^^^^ 
ih  half-year.     It  might  be  of  importance  to  the  interests   Dimiual— 
areholders  that  such  information  should  not  transpire       Su^ff, 

the  periodical  meetings,  so  that  no  unfair  advantage 
derived  from  priority  of  information.  In  the  month  of 
850,  it  was  discovered  that  the  defendant  was  carrying 
te  correspondence  with  Mr.  Eadson,  the  traffic  manager 
st  Lancashire  Rtulway,  and  also  with  Mr.  Murnane,  a 
the  Eastern  Counties  Railway,  who  transacted  at  Ely 
iss  as  well  of  the  Eastern  Counties  Rtulway  Company  as 
st  Anglian  Railways  Company,  the  latter  company  hav- 
angemcnt  with  the  former  for  the  use  of  their  station 

(Mr.  Murnane  not  being  the  servant  of  the  East 
lailways  Company,  as  assumed  in  the  judgment  copied 
Upon  this  discovery,  the  directors  challenged  the  defen- 
the  fact,  which  he  for  some  time  strenuously  denied,  but 
'  he  produced  a  manifold  writer,  in  which  there  appeared, 
n  handwriting,  the  three  letters  marked  A,  C,  and  E, 
Annexed,  which  the  defendant  admitted  to  have  written. 
:ors  thereupon  discharged  the  defendant  from  his  employ- 
n  being  informed  that  he  was  discharged,  the  defendant 
Veil,  gentlemen,  I  shall  not  seek  a  reversal  of  your 
for  I  feel  that  I  have  deserved  it  all." 
ters  A  and  C  were  put  in  evidence  by  the  defendant's 
and  the  letter  E  was  put  in  evidence  by  the  plaintiffs' 
but  the  defendant  denied  that  he  had  posted  the  letter 
1,  at  the  same  time  he  admitted  the  facts  above  stated 
rence  to  the  circumstances  of  his  discharge,  and  also 
that  he  had  not,  on  any  previous  occasion,  denied  the 
F  such  letter.  He  admitted  the  posting  of  letters  C 
The  plaintiffs  objected  to  the  admission  of  any  evidence 
t  of  the  defendant's  set-off,  on  the  ground  that  the  claim, 
Inable  at  all,  was  for  damages,  which  could  not  be  the 
'  a  set-off,  no  service  having  been  performed  during  the 
nths,  in  respect  of  which  the  salary  was  claimed,  and 
d  not  having  elapsed  at  the   commencement  of   this 

3NOUK,  in  giving  judgment,  said,  the  question  is  not 
the  company  was  justified,  morally  or  even  legallv^  in 
^  the  defendant,  but  whether  it  was  justified,  legallv,  in 
;  him  without  notice  or  payment  of  three  months'  salary, 
en  held  in  Callo  v.  Brouncker  (4  C.  &  P.  518),  that  to 
»h  a  dismissal  there  must  be  proved  against  him  moral 
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Ear  Anguav  misconduct,  pecuniary  or  otherwise,  wilful  disobedience  or  hib 

CoMPAjiV     °6g'6C^     Neither  of  the  two  latter  is  imputed  to  him.    Hi 

ff,  been  guilty  of  the  former  ?    I  think  he  would  have  been  gml 

Ltthgoe.     moral  misconduct  if  it  had  been  proved  against  him  that  he: 

use  of  a  knowledge  acquired  by  virtue  of  hb  employment  t 

prejudice  of  his  employers.     Let  us  examine  whether  there  i 

Appeal^     proof  of  that ;  and  let  it  always  be  remembered  that  it  is  the 

^Ser^nt^    of  any  one  making  such  a  charge  to  support  it  by  legal  proo 

Ditmiual—    great  writer  has  said,  "  Thoughts  are  no  subjects.     A  man 

Set-ofi       right  to  think  what  he  pleases,  and  also  to  commit  his  thong 

»aper,  provided  he  does  not  allow  any  one  to  see  the  p 

^hereforc,  as  the  first  letter  was  never  published,  I  am  boi 

dismiss  it  from  my  consideration,  for  the  burden  lies  npc 

company  to  show  that  he  not  only  contemplated  committio 

did  actually  commit  such  an  offence  as  I  have  described.    ] 

now  examine   the  second  letter.  •   That  letter  begins  by 

information  which  the  company  had  actually  had  written  i 

very  purpose  of  giving  such  information.     As  the  company 

not  be  prejudiced  by  its  earlier  communication,  there  was  n 

injurious  to  the  company  in  making  it.     But  it  also  chai]g 

company  with  being  addicted  to  shuffling  conduct.     This 

most  improper  communication  to  proceed  from  an  employe 

company,  and  would,  morally,  abundantly  justify  the  comp 

dismissing  the  defendant,  but  it  will  not  I^ally  justify  it 

missing  him  without  notice  or  salary,  because  I  think  a : 

test  by  which  to  try  it  is  this,  that  in  an  action  for  the  U 

damages  would  be  recovered  unless  special  damage  were  p 

The  remainder  of  the  letter  seems  to  breathe  considerabl 

sonal  hostilitv  to  Mr.  Bruce,  but  it  is  not  a  matter  affecti] 

company.     If  there  had  been  anything  apocryphal  in  the 

letter,  it  was  the  duty  of  the  company  to  prove  it.     All  that 

collect  from  it  is  an  cxliortation  to  Mr.  Mumane,  a  servant 

company,  to  do  liis  duty.      This  duty  was  to  look  well  1 

accounts,  and  it  would  be  his  interest  to  do  his  duty.     Wl 

there  liad  been  any  suspicion  that  he  had  been  remiss,  I  kno^ 

but  an  exhortation  to  a  nuui  to  do  his  duty  cannot  be  an  o 

whoever  may  give  it.     For  these  reasons  1  do  not  think  th 

company  has  niado  out  a  legal  justification  for  dismissing  w 

notice,  and  the  set-off  must  be  allowed. 

The  question  for  the  opinion  of  the  court  is,  whether  the  : 
was  properly  allowed? 

The  letters  alluded  to  were  appended  to  the  case,  and  w 
follows: — 

Lynn,  Norfolk,  May  21,  18 
Dear  Sik, — In  the  absence  of  the  secretary,  I  opened 
letter,  for  payment  of  your  expenses,  34/.  3^.  The  reque 
the  amount  appear  "  nobby,"  and  1  wish  you  may  get  iu 
(the  sQcret'dry' s  factofujn)  has  written  to  Bruce  for  particub 
that  the  bill  may  be  laid  before  the  Board  on  Friday  next. 
Clay  and  I  are  getting  on  famously  together;  but  I  regret 
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itions  are  not  worth  three  months'  purchase.  There  is 
od  deal  of  angry  feeling  on  the  part  of  the  bondholders ; 
)ubt  not  but  the  lines  will  be  let  to  Baxendale  or  some 
(at  capitalist.  Our  traffic  is  miserable^  and  insufficient  to 
er  cent,  to  the  creditors. 

Trusting  you  are  well,  I  am,  &c. 
adson.  J.  Lythgoe. 

Lynn,  Norfolk,  May  25,  1850. 

Sir, — ^I  have  just  seen  the  letter  which  Bruce  has 
1  to  be  written  in  answer  to  your  solicitor.  It  appears 
d,  who  is  absent  from  Lynn,  has  got  your  bill  somewhere 
^session,  for  it  cannot  be  found.  This  is  just  the  kind  of 
IT  people  like  to  make,  and  you  will  have  no  hesitation  in 
ing  it  as  humbug  practised  by  Humbug  Bruce.  When 
cate  bill  comes  to  him  you  will  have  to  wait  until  the 
rd  day,  fourteen  days  hence,  before  it  can  be  paid  (if  paid 
[  need  hardly  remark  that  our  committee  of  creditors  and 
consider  it  an  extortionate  amount.     That  they  should 

idea  pleases  me  right  out,  for  I  know  they  will  complain 
Iruce  until  he  becomes  thoroughly  wild.  Wishing  you 
the  34/.  35.  net  cash, 

I  remain,  yours  respectfully, 
Ison,  Esq.  Lancashire.  J.  Lythgoe. 

August  5,  1850. 
Sir, — Look  well  over  the  Hartleypool  Coal  Company's 
and  see  that  they  are  all  paid  to  you.  I  am  in  hopes 
will  find  something  to  your  advantage  in  this  matter. 
)rivate  reasons  for  drawing  your  attention  to  this,  and 
lire  you  to  keep  this  communication  to  yourself. 

Yours  truly, 
urnane.  J.  Lythgoe. 

r  for  the  appellants. — It  will  be  contended — first,  that 
issal  of  the  defendant  by  the  company  was  justifiable: 
ndly,  that  if  it  was  not,  this  claim  for  a  quarter's  salary 
fie  subject  of  a  set-off.  [Maule,  J. — Is  there  any 
in  this  case  except  a  mixed  one  of  law  and  fact?  A 
of  evidence  is  set  out,  and  a  number  of  expressions  are 
ive  fallen  from  the  judge;  but  all  that  we  can  take  notice 
t  he  gave  judgment  for  the  defendant.  Suppose  that  he 
:  so  great  a  number  of  bad  reasons  for  his  judgment,  we 
ke  notice  of  those  reasons;  but  if,  when  he  came  to  give 
,  his  judgment  was  right,  that  cannot  be  disturbed  for 
ess  of  the  reasons  given.  An  appeal  is  given  by  the 
Vict.  c.  61,  s.  14,  in  certain  cases  only,  **  if  either  party 
dissatisfied  with  the  determination  or  direction  of  the 
point  of  law,  or  upon  the  admission  or  rejection  of  any 
'  Now,  if  the  judge  has  the  facts  left  to  him  in  a  case 
you  cannot  separate  the  law  and  the  fact,  I  have  great 
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doubt  whether  an  appeal  is  given  in  such  a  case.]  It  ib  f 
court  to  snj  whether^  upon  the  facts  found  in  this  case,  the 
dant  has  been  guilty  of  moral  misconduct  towards  the  jdi 
his  employers.  [Maule,  J. — How  has  the  judge  fotind  an 
when  ne  says  certain  letters  were  put  in  evidence^  and  th 
defendant  denied  that  he  had  posted  letter  A;  is  that  fin 
fact  or  stating  evidence?  There  is  no  fact  found  that  he  « 
letter,  or  that  he  did  not  send  the  letter.]  It  is  found  tli 
defendant  wrote  the  letter.  The  effect  of  the  judgment  is : 
to  find  the  facts.  [Maule,  J. — Suppose  the  observations 
judgment  to  be  the  greatest  nonsense  in  the  worlds  that  woi 
vitiate  the  judgment  itself,  if  given  according  to  right 
FOUKD,  J. — This  is  not  in  the  nature  of  a  special  case,  Iran 
the  court  are  to  draw  inferences  from  the  racts  stated.]  T 
missal  of  the  defendant  was  justifiable  on  the  corpus  of  tl 
stated.  The  defendant  was  the  audit-clerk  of  the  company, 
full  information  as  to  the  money  transactions,  to  the  exclu 
other  persons;  and  if  it  was  his  duty  to  keep  that  kno 
secret,  the  company  were  not  bound  to  wait  till  some  pr 
was  sustained  from  the  disclosure,  but  were  justified  in  dun 
him,  on  finding  that  he  had  written  the  letter  in  qi 
[Williams,  J. — What  ground  of  dismissal  would  you  have 
that  in  a  special  pica  framed  to  meet  it?]  The  plea  woul 
charged  the  defendant  with  immoral  conduct.  [Maul: 
Suppose  the  plaintiff  to  have  replied  de  injuria  to  such 
what  would  the  jury  have  had  to  find?]  That  the  party  hn 
guilty  of  immoral  conduct.  [Maule,  J. — Then  the  judge 
case  has  found  that  fact,  and  can  we  review  it  now  ?  AViL 
J. — One  of  two  things  would  have  happened  at  the  trial; 
there  would  have  been  no  evidence  in  support  of  the  plea, 
the  judge  must  have  directed  that  there  was  some  eviden 
left  it  to  the  jury  to  find  whether  the  plea  was  proved, 
then,  are  we  to  know  to  wliich  state  of  things  the  judge  h 
formed  in  this  case  ?] 

IVorlledfie  (who  was  for  the  respondent)  cited  the  case  of 
V.  Thompson  (8  C.  B.  44),  in  which  it  was  left  to  the  jury 
whether  the  servant  had  been  guilty  of  any  wrongful  or  in 
disobedience  to  orders,  and  that  direction  and  finding 
upheld. 

Wheeler.— In  Fillieul  v.  Armstrong  (7  A.  &  E.  563), 
Denman,  C.J.  said:  *^  Then  the  question  is,  whether  the 
dnnt  had  a  right  to  dismiss  the  plaintiff  for  any  cause  wl 
alleges.  Now,  the  defendant  does  not  say  that  the  plaint 
been  guilty  of  any  immorality,  nor  does  he  show  that 
really  obliged  to  hire  another  person,  or  that  the  plaintiffs  < 
mcut  was  not,  in  fact,  adequately  filled.  He  says,  indeed,  i 
was  delayed  and  injured  in  respect  of  matters  and  bua 
which  he  would  have  employed  the  plaintiff  during  the  tii 
he  does  not  sav  that  the  instructions  in  French  or  drawin 
impeded,  or  that  the  business  of  the  school  was  suspende 
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le  hour.     Although,  therefore,  the  defendant  might  possibly  East  Ahouak 
ntitled  to  sue  the  phiintiff  for  absenting  himself,  the  record     ^^"-^^^8 
VB  notUng  which  puts  an  end  to  the  contract.**    The  justifica-         ^^ 
of  the  dismissal  is  the  legal  inference  from  the  facts :  {Amor    Lttboob. 
^earan,  9  A.  &  E.  548.)     [Maule,  J. — Your  argument  pro-        ^^ 
Is  on  the  erroneous  supposition  that  the  matter  of  the  judgment        — ' 
le  subject  of  appeaL     Whether  there  is  any  appeal  in  the  case     ^ppeal-^ 
nre  us  is  to  me  a  matter  of  very  great  doubt.     1  am  inclined  to    ^^11!^^^^ 
k  that  the  appeal  is  confined  to  cases  before  a  jurjr.    It  is  per-    Dimnmal^ 
Ij  true  that  the  defendant  could  not,  under  the  circumstances      Sei^f. 
U8  case,  sue  in  indebitatus  assumpsit  for  wages,  but  the  question 
rhether  there  was  not  such  a  liquidated  sum  agreed  upon 
reen  the  parties,  for  the  breach  of  the  contract,  as  may  be  the 
ject  of  a  plea  of  set-off.]     Fewings  v.  Tisdal  (1  Exch.  265), 
ra  that  a  menial  servant,  entitled  to  a  month's  warning  or  a 
ith's  wages,  cannot  recover  a  month's  wages  for  having  been 
roperly  dismissed  without  a  month's  warning,  upon  the  indebi- 
9  count  for  work  and  labour.     From  that  case  it  would  seem  that 
Bsbdm  in  this  case  is  not  the  subject  of  set-off  for  work  and  labour. 
LULiE,  J. — Do  you  say  that  no  plea  of  set-off  could  be  framed 
1  which  the  quarter's  salary  could  be  the  subject  of  set-off?] 
.     Then  the  judge  below  rejected  the  first  letter,  which  was 
iseible  in  evidence.     [Maule,  J. — No.    The  letter-book,  and 
y  thing  in  it,  was  put  in  evidence.     The  judge  only  withdrew 
rom  his  mind  in  deciding  upon  the  case.     In  his  capacity  of 
jt  he  allowed  every  scrap  of  evidence  to  be  presented,  but  as 
jury  he  dismissed  it  from  his  consideration.]     The  defendant's 
dy  writing  the  letter  was  an  act  of  misconduct  injurious  to  his 
loyers.     K  was  not  denied  that  it  was  intended  to  be  sent. 
jng  the  three  letters  together,  the  judge  might  have  come  to 
conclusion  that  the  disnussal  was  justifiable,  but  he  rejected 
(or  rather,  while  he  nominally  admitted  the  three,  he  really 
Bted  one.)     [Maule,  J. — The  letters  were  so  many  pieces  of 
in  support  of  one  entire  proposition,  which  is  for  the  jury  and 
the  court  to  find:  and  that  is  not  subject  to  review.]  Secondly, 
daim  was  not  the  subject  of  set-off  at  all :  (  Cutter  v.  PowelU 
Dtiith's  L.  C.  1,  was  referred  to.)     The  defendant  was  not  dis- 
led  contrary  to  the  contract.     [Maule,  J. — He  was  dismissed 
ply  under  the  contract,  only  the  plaintiffs  thereby  incurred  the 
lity  to  pay  him  an  agreed  upon  sum.]    This  was  not  an  agreed 
n  sum.    [Talfoubd,  J. — it  is  found  so :  three  months'  notice 
luree  months'  salary.]     Fewings  v.  Tisdal  shows  that  the  only 
tedy  for  the  recovery  of  that  sum  is  by   a  special  count. 
AULE,  J. — Is  it  not  possible  by  a  competent  form  of  indebitatus 
nt   to  recover  this  sum  for  being  dismissed  without  notice? 
i  plaintiffs  had  a  right  to  dismiss  the  defendant  at  their  will, 
tney  incurred  the  liability  to  pay  a  certain  sum  agreed  upon 
hat  event.     Where  there  is  an  agreement  that  if  the  master 
Is   his  servant   away  be  will  pay  him  20/.,  is  not  that  the 
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East  ANouAai  subject  of  set-ofi?]     He  then  refeired  to  HawlM  y.  Stru 

^^^^    Cowp.  56.  (a) 

^^  Worlledge,  contrct,  was  not  called  upon. 

Ltthooe.  Maule^  J. — There  is  no  doubt  at  all  that  if  there  is  a  p 
law  in  this  case,  it  is  that  respecting  the  set-off  which  the  1 
counsel  for  the  appellants  has  very  ably  argued.     It  is  dea 

Appeal—     where  there  is  an  agreement  to  pay  a  certain  sum  on  a  < 

^^*J^J^^    event,  an  action  will  lie  for  the  recovery  of  that  sum; 

Bimissal—  bccomes  a  debt  as  soon  as  the  event  happens,  and  la  a 
Sa-off.  subject  of  set-off.  If  that  is  the  point  raised  in  this  case,  ] 
opinion  that  it  was  well  decided.  It  is  quite  clear  that  no  d( 
upon  a  point  of  fact  can  be  reviewed.  The  act  ^ves  a  pc 
appeal  m  case  of  a  determination  in  point  of  law,  or  up 
admission  or  rejection  of  evidence.  But  it  is  said  that  this  d 
can  be  reviewed  on  the  ground  of  the  improper  rejection 
donee.  In  the  present  case,  however,  it  does  not  appear 
that  any  evidence  was  rejected,  or  that  there  was  any  objec 
the  admission  of  evidence;  on  the  contrary,  every  thing  i 
to  have  been  received  that  was  offered.  Bqt  then  the  ji 
coming  to  a  conclusion  let  fall  (as  it  is  said^  some  obser 
which  possibly  may  be  liable  to  criticism.  If  it  were  not  s 
would  be  very  different  from  the  observations  which  fa 
judges  of  all  sorts  when  they  are  speaking  extemporaril 
endeavouring  to  satisfy  both  parties  by  showing  that  the 
attended  to  what  has  been  urged  on  behalf  of  each. 
observations,   however,   arc  not  binding  upon  the   court 

Earties.  If  the  judmient  can  be  sustained  for  any 
y  the  party  in  whose  favour  judgment  has  been 
it  may  be  sustained,  notwithstanding  that  the  particular  i 
for  which  it  was  given  may  have  been  wrongly  assigned 
must,  therefore,  entirely  exclude  what  the  judge  says  in  tl 
of  observation  or  statement  of  his  reasons  in  giving  his  jud; 
for,  legitimately  speaking,  they  are  not  part  of  the  case,  ar 
be  struck  out  of  it.  We  liave  then  to  consider  the  judgmei 
it  seems  to  nie  that  the  law  and  the  facts  of  this  case  are 
up  together,  and  my  opinion  is,  that  there  was  not  in  such 
intended  to  be  any  appeal.  An  appeal  lies,  properly  spc 
uj)on  the  determination  of  some  point  of  law, — as,  suppos 
action  of  assumpsit  brought  in  a  case  for  which  no  audi  actic 
lie,  or  that  a  breach  of  contract  is  alleged,  in  fact,  and  the 
been  no  breach  of  contract  at  all.  In  such  cases  a  judge 
say  that  there  was  no  cause  of  action,  or  no  evidence  in  si 
of  the  action.  That  would  be  a  determination  in  point  o 
and  is  a  direction  in  point  of  law,  the  same  as  when  m  a  Sc 
Court  a  judge,  in  directing  a  jury,  says  the  law  is  so  and 
the  construction  of  such  an  instrument  is  so  and  so.     But,  i 

(a)  That  case  decided  that  in  an  action  of  covenant,  unliquidated  damages  aril 
the  breach  of  other  coTcuants  to  bo  performed  bj  the  plaintiff,  could  not  be  pleade 
of  set-off. 


0  difficulty :  for  the  law  and  the  facts  will  be  separated^  the       Setoff. 
decide  on  the  facts>  and  the  judge  on  the  law^  and  if  any 

ommitted,  it  will  be  in  the  determination  of  the  law^  or 
tion  or  admission  of  evidence.  It  is  true  that  view  of  the 
udes  appeal  where  neither  party  has  thought  fit  to  have 
er  tried  before  a  jury ;  and  I  think  that  would  be  a  wise 
it  so  considered,  because  many  parties  would  be  glad 
ad  to  have  the  decision  of  the  judge,  and  be  content  that 

1  decide  between  them,  perhaps  in  the  hope  that  he  will 
their  favour,  but  after  a  decision  against  tnem  would  be 

nd  any  little  thing  they  could,  and  make  of  it  a  ground  for  an 
There  may  be  cases  in  which  inconvenience  may  arise  from 
fing  an  appeal  in  cases  under  51.  involving  law  and  fact 
jether,  but  in  cases  above  51.  where  either  party  may  have 
;  is  by  the  consent  and  will  of  the  parties  if  the  matter  is 
le  decision  of  the  judge,  much  in  the  same  way  as  an  arbi- 
hose  decision  is  not  to  be  rescinded  for  errors  either  in 
act.  In  legislation  it  is  often  necessary  to  decide  a 
)f  evils,  and  certainly  it  is  according  to  the  spirit  of  much 
egislation,  that  when  a  small  sum  only  is  in  dispute,  a 
•-  mode  of  decision  is  given,  which  is  not  to  be  reviewed, 
onsiderations,  and  others,  make  me  doubt  whether  an 
es  in  such  a  case  as  this.  Assuming  that  it  does,  the  only 
law  in  this  case  is  the  question  of  set-off,  and  as  to  that,  I 
inion  that  the  decision  of  the  judge  was  right. 
ia:k[8,  J. — I  am  of  the  same  opinion.  The  ground  of 
it  is,  that  the  judge  was  wrong  in  allowing  the  set-off  in 
;  but,  for  the  reason  already  given,  I  think  that  the  claim 
subject  of  set-off.  It  is  also  said  that  the  defendant, 
he  was  properly  dismissed,  was  disentitled  to  the  three 
wafT'cs :  but  it  seems  to  me  that  it  was  a  Question  of  fact 
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Ear  Akguan  right.  If  there  had  been  a  plea  of  wilful  disobedience  to  ordeno 
^^u^wAYB  misconduct  injurious  to  his  employers,  the  issue  would  have  bei 
one  of  fact  compounded  of  many  jfacts.  We  cannot,  theretoi 
review  the  decision  the  judge  came  to  on  this  poinL  Then  w 
the  rejection  of  the  first  letter,  I  think  it  was  properly  recmed 
evidence  by  the  judge,  but  dismissed  from  his  mind  in  conung  in 
conclusion  upon  the  material  facts  in  the  case. 
Worlledge  applied  for  costs. 

Wheeler  suggested  that  costs  should  not  be  given,  as  some  do 
had  been  expressed  by  the  court  as  to  the  jurisdiction  in  tins  q 
The  court,  however,  granted  costs. 

Appeal  disnUssed  with  cost 


COKPAXT 

V. 

Ltthooe. 
1851. 

Ma$i§r  and 


Stt-of, 


COURT  OF  COMMON  PLEAS. 

Michaelmas  Term,  1850. 


Mc  Gill  v.  Milton. 


SuggesHan — Time  of  applying  for — Service  of  rule — Casts, 

The  cause  was  tried  on  the  ZOth  of  May,  A  rule  nisi  for  a  smgged 
was  obtained  on  the  5th  of  June  ;  on  the  6th  the  plaintiff'  signed  jd, 
ment ;  and  on  the  7th  the  defendant  served  the  rule. 

Held,  that  the  application  was  made  in  time,  and  the  rule  wasM 
absolute  on  payment  of  the  costs  of  the  judgment, 

PIGOTT  showed  cause  against  a  rule  nisi  for  a  snggestioii 
deprive  the  plaintiff  of  costs,  and  to  set  aside  the  judgmi 
which  had  been  signed,  and  contended  that  the  application  il 
analogous  to  an  application  for  a  new  trial,  and  ought  to  be  nd 
within  the  first  four  days  of  term.  The  cause  was  tried  on  ll 
30th  of  May,  and  notice  given  on  the  following  day  that  a  rule  I 
a  suggestion  would  be  moved  for  on  the  4th  of  June.  The  id 
nisi  was  obtained  on  the  5th  of  June ;  on  the  6th  the  plaifli 
signed  judgment ;  and  on  the  7th  the  defendant  served  this  mk 
jB.  B.  Miller,  in  support,  cited  Reed  v.  Blaney,  1  Cox,  Macfl 
&  Hertslct,  337.  There  is  no  general  rule,  so  that  the  mh 
obtained  within  a  reasonable  time,  that  is  all  that  is  requiate. 


COURT  OF  COMMON  BENCH. 

November  15,  1850. 

Beichabt  v.  Lahbebt. 


P^ctice —  Suggestion —  Time  of  appfying/or —  Costs. 

was  tried  m  the  Sheriff^s  Court  on  the  Slst  of  October;  notice 
•ation  of  costs  was  served  on  the  5th  of  November y^nal  judgment 
ly  and  execution  issued,  on  the  6th;  a  summons  to  stay  proceedings 
jJken  out  by  defendant  on  the  same  day.  On  the  8M  of  November 
fendant  applied  to  the  court  for  a  rule  to  enter  a  suggestion  to 
9e  the  plaintiff  of  costs ;  and  the  court  made  absolute  the  rule 
rms  of  payment  of  the  costs  of  the  judgment, 
an  for  a  rule  for  a  suggestion  to  deprive  the  plaintiff'  of  costs,  it 
necessary  that  the  application  be  made  within  the  first  four  days 
rm.  All  that  is  required  of  the  defendant  is,  that  he  use  '^  ckte 
nee/*  and  make  his  application  within  a  **  reasonable  time/* 

iN,  on  a  former  day,  had  obtained  a  rule  calling  on  the  plain- 
ff  to  show  cause  why  the  roU  should  not  be  carried  in,  and  a 
ion  entered  thereon,  to  deprive  the  plaintiff  of  costs,  under 
Hh  section  of  the  County  Courts  Act.  The  affidavit  on 
]m»  mle  was  moved  stated  that  the  cause  was  tried  in  the 
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BncHART     show  that  an  application  of  this  kind,  to  be  in  time,  must  b 

^'  within  the  first  four  days  of  Term:  {Garratt  y.  JBalringto'^ 

^^^^'     &  L.  820;  Godson  y.  Lloydy  4  Dow\.  158.)    In  the  case  now 

1850.        the  court  the  application  was  made  two  days  after  final  jnd 

pTZr      .  [Mlaule,  J. — You  may  surely  move  after  judgment.]     Y< 

SHjfgettion^    ^^^  ^^^  ^^^7  ^®  ^ouQ  within  the  first  four  days  of  Term. 

Costs.       are,  however,  cases  where   it  has  been  held  that  such  a 

cannot  be  made  after  final  judgment :  ( Unwin  v.  Sing^  2 

593 ;   Calvert  v.  JEverard,  5  M.  &  Scott,  510 ;  Smith  v.  Tei 

16  AL  &  W.  273.)  (b)    Instead  of  being  moved  within  the 

time,  this  motion  was  not  made  till  the  seventh  day  of 

which,  it  is  submitted,  is  unreasonable.  The  defendant  allo^ 

to  be  taxed,  judgment  to  be  signed,  and  execution  to  be 

and  then  asks  the  court  to  grant  a  suggestion  to  depi 

plaintiff  of  his  costs.    If  application  for  a  suggestion  was  ne 

within  the  first  four  days  of  Term,  in  the  case  of  Smith  v.  Tr 

cited,  it  was  necessary  in  like  manner  in  the  present  cas< 

court,  tlierefore,  seeing  the  inconvenience  that  would  arise 

be  not  a  reasonable  limit  to  the  time  for  moving  these  mle£ 

discharge  this  rule. 

Objections  were  also  taken  to  the  sufficiency  of  the  affii 
which  the  rule  was  moved,  on  two  points :  first,  that  the  i 
that  neither  the  plaintiff  nor  defendant  was,  at  the  time  c 
brought,  an  officer  of  the  court,  was  not  sufficiently  certa 
secondly,  that  the  affidavit  did  not  state  that  defendant,  at 
of  action  brought,  lived  within  the  jurisdiction  of  the  district 
Court  of  Hammersmith.  The  defendant  might  reside  wi 
district  County  Court,  and  not  be  within  the  jurisdictioi 
particular  court. 

The  Court  called  upon  Horn  to  confine  himself  to  the  c 
against  the  rule  beinpj  moved  too  late. 

Horn. — This  is  the  first  time  in  which  an  objection  I 
taken  that  it  is  too  late  to  come  to  the  court  after  judgmci 
that  is  required  is  to  come  to  the  court  within  reasonal 
and  we  have  done  so  here.  It  has  been  held  that  you  m 
for  a  suggestion  after  judgment  and  execution ;  but,  if  yoi 
form  of  the  application  must  be  to  set  aside  the  judgm 
execution,  and  then  enter  a  suggestion.     There  is  an  autl 

(6)  In  that  case  the  plaintiff  sued  the  defendant  for  goods  sold  and  delirered. 
affidavit  of  debt  in  bankniptcv  a;:ainst  him  nnder  5  &  6  Vict.  c.  122,  for  104  JL  1 
.summons  issued  against  the  defendant  nnder  that  act,  but  on  bis  maldng  a£5d] 
believed  he  had  a  good  defence,  it  was  dismissed.  Defendant  then  pleaded  a  set-off 
trial  proved  it  to  the  amount  of  29/.  5*.  Verdict  for  plaintiff  for  75/.  13*.  5d.  The  ju 
a  certi6cate  for  speedy  execution,  and  on  the  7th  August  the  plaintiff  signed  jndjfr 
costs,  and  issuinl  execution.  On  the  21st  November  a  rule  was  granted  imder  the  1 
of  the  alxive  act  to  enter  a  suggestion  and  to  compel  the  plaintiff  to  return  to  the  di 
moneys  paid  to  him  under  the  execution  with  costs;  on  the  ground  that  the  plu 
reasonable  or  probable  cause  for  making  the  affidavit  of  debt  in  bankraptcT. 
that  the  motion  was  made  too  late;  and  by  three  Barons  (Parke,  B.,  thdnimie)i 
where  speedy  execution  is  granted  in  vacation  under  1  Will.  4,  c  7,  and  execnted  1 
the  defendant  must  apply  within  the  first  four  days  of  the  ensuing  Term,  and  it 
before  judgment  is  signed  and  execution  issued. 
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case  of  Soames  v.  Cooper  (3  Exch.  38.)  (c)     That  was  a  case     Rbichart 
er  the  County  Courts  Act;  not  a  word  was  there  said  as  to     -     '• 

necessity  of  moving  within  the  first  four  days  of  Term.     All        

cases  cited  as  authorities  for  the  limit  of  four  days  are  cases        i^so. 

er  old  and  different  acts  of  Parliament.     The  proper  rule  is    p,^^J^e_ 

ed  in  Hippesley  v.  Laing  (4  B.  &  Cr.  863) ;  it  is  there  said  you  Saggestum-- 

t  come  in  reasonable  time.     The  question,  what  is  a  reasonable       ^<''^* 

J  for  coming  to  the  court,  was  settled  by  Wightman,  J.,  in  the 

[  Court.     That  was  a  case,  somewhat  the  converse  of  the  last^  in 

sh  it  was  held  that  the  application  was  made  too  late :  {Sangster 

tinffham,  12  L.  T.401,  C.  P.)  (rf)     A  party  may  reasonably  be 

I  to  be  too  late,  if  he  permits,  as  in  that  case,  twenty  days  to 

I  after  judgment  before  he  moves  for  his  suggestion.    We  have 

ed  sufficient  in  our  affidavit  to  throw  on  the  plaintiff  the  bur- 

I  of  showing  that  we  came  too  late,  and  he  has  failed  in  his 

savour.  It  is  therefore  submitted  that  this  rule  should  be  made 

lute. 

ter  Curiam. — During  the  discussion  of  this  case  the  court 

disposed  of  the  objections  to  the  sufficiency  of  the  affidavit  on 

sh  this  rule  was  moved,  so  that  it  is  not  necessary  to  allude  to 

A  again.     The  question  remaining  for  consideration  is  as  to  the 

I  at  which  the  application  was  made.     It  is  contended  that  it 

made  too  late,  and  that  on  two  grounds : — First,  it  is  said  that 

application  should  have  been  made  before  final  judgment 
ngned ;  but  the  authorities  which  show  that,  before  making 
nplication  to  enter  a  suggestion  you  must  move  to  set  aside 
jndgnient,  show  also  that  under  certain  conditions  you  may 
m  the  application  after  judgment  is  signed.  The  form  of  the 
kation,  then,  is  to  set  aside  the  judgment  on  payment  of  costs, 
[thereupon  to  enter  a  suggestion.  Of  course,  notwithstanding 
fenn  of  the  application,  aU  costs  to  which  the  plaintiff  has  been 
K^>erly  put,  by  reason  of  the  defendant's  not  coming  before  will 
^fobursed.  But  it  is  said  the  application  should  have  been 
b  within  the  four  first  days  of  Term,  and  one  case  has  been 
1  to  establish  that  principle.  Now,  the  case  of  Smith  v.  Tern- 
b|f  does  not  establish  that  proposition.  What  is  there  said  is 
lothority  for  such  a  rule ;  the  application  should  be  made  within 
tMonable  time,  and  with  due  diligence.  Now,  the  other  ques- 
L  18,  what  is  "due  diligence?"  The  matter  is  one  in  which 
0obtedly  the  defendant  should  be  allowed  time  for  conside- 
on.  The  difficulty  arising  upon  the  pleas  may  only  become 
lortant  after  the  verdict  has  been  delivered.     Now,  in  this  case 

trial  took  place  on  the  30th  of  October,  and  notice  of  taxa- 
I  was  given  on  the  5th  of  November ;  judgment  was  signed  on 

Btb^  and  execution  issued ;  and  on  the  8th  this  motion  was 

)  TIktb  it  WIS  beld  that  a  defendant  cannot  move  to  enter  a  suggestion  to  deprive  the  plaintiff 
ili  whlioot  also  monng  to  set  aside  the  judgment  in  case  judgment  has  been  signed.  Smith 
ifari^  reported  in  the  same  volame,  is  a  similar  case. 

n  bk  that  case  ths  cause  was  tried  in  December.  On  the  5th  Jannarj  final  judgment  was 
tL  Apidieation  was  made  on  the  23rd  of  the  same  month  for  a  mle  for  a  suggestion,  and 
~  OQ  the  gronnd  that  the  application  was  too  late. 
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made.  We  do  not  think,  under  these  drctunstanoeBi  H  c 
said  the  defendant  has  not  used  due  diligence.  We  thiaik, 
fore,  we  must  make  the  rule  absolute. 

Horn  applied  for  costs. 

Jervis,  C.  J. — Those  who  come  to  ask  for  a  fmTOor    ^ 
pay  the  costs  of  that  favour.    (After  some  conadeimtioiL) 
court  thinks  the  rule  should  be  absolute  in  its  tennsytnii 
say,  on  payment  of  the  costs  of  the  judgment  only. 

RMk 
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Re  James  Wright. 


Compensation  for  loss  of  offices,  and  for  loss  by  substUuium  of 

for  fees. 

Under  ss.  38  and  39  of  the  9  if  10  Vict  c.  95,  ii  is  compeieiU 
Lords  of  the  Treasury,  in  dealing  with  claims  for  competuaHom 
those  sections,  to  consider  whether,  under  all  the  ^  cireumstmei 
applicant  is  a  loser  or  gainer  by  the  statute,  and  if  the  laiier^  ta 
to  grant  any  compensation. 

Therefore,  where  an  applicant  had  held  the  offices  of  registrar  audi 
in  a  court  abolished  by  the  statute,  but  became,  by  virtue  of  the 
clerh  of  the  County  Court  established  under  ii,  for  which  he 
paid  by  fees,  and  afterwards  by  fixed  salary,  andfaUed  to 
he  had,  in  fact,  sustained  any  loss  by  the  change^ 

Held,  that  he  was  entitled  to  no  compensation  under  s,  38  or  «.  39 
statute, 

A  RULE  had  been  obtained,  calling  upon  the  Lords  of  I 
Treasury  to  show  cause  why  a  writ  of  mandamnis  should  I 
issue,  commanding  them  to  admit  the  claim  of  Mr.  James  Wi 
for  compensation  on  account  of  the  loss  of  the  offices  of 
and  crier,  which  he  formerly  held  under  the  old  County 
Middlesex,  and  which  were  abolished  by  the  9  &  10  Vict 
and  to  award  him  such  compensation  as  they  should  thii 
able  in  respect  thereof.  The  material  facts  upon  which  this 
cation  depended  were  the  following : —  Mr.  Wright,  bei|f 
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istrar  of  the  old  Middlesex  County  Court  at  the  time  of  the  i2e  Wright. 
nng  of  the  9  &  10  Vict.  c.  95,  was  entitled,  under  s.  34,  (a)  to       ^^ 
the  first  clerk  of  the  new  court  established  under  that  act.        — 1 
ordingly,  as  soon  as  that  act  came  into  operation,  and  the  new      Officer-- 
nty  (S)urt  was  established,  in  April,  1847,  he  became  derk  of    ^^"^^ 
new  court,  and  from  that  time,  until  December,  1849,  was  paid  ComifouaHon, 
Tees.     In  December,  1849,  by  order  in  council,  a  salary  of 
L   a  year  was  substituted  for  the  payment  by  fees;   and  it 
ared  from  Mr.  Wright's  affidavit  that  the  salary  was   con- 
"ably  less  than  the  sum  which  he  had  obtained  by  fees.     lie 
not,  however,  state  that  the  joint  emoluments  of  the  two 
^  in  the  old  court  were  greater  than,  or  equal  to,  the  salary 
h  he  now  received. 

r  A.  Cockbum  (Solicitor-General),  M.  D.  Hilly  and  WeUhyy 
'-ed  cause. — This  claim  depends  upon  ss.  38,  39  of  9  &  10  Vict. 
I.  First,  under  section  38  {b)  compensation  is  claimed  for  loss 
e  office  of  crier ;  but  if  it  appears  that  by  this  very  act  the  claim- 
las  got  an  o£Sce  of  equal  or  greater  value,  he  has  no  claim  at  all ; 
not  a  loser  by  the  act ;  and  the  Legislature  meant  only  to 
ide  an  indemnity  against  loss.     The  proviso,  which  says  that 


34  enacts — *'  Tbat  the  persons  holding  the  offices,  or  performing  the  duties,  of  clerks 
^  bailifEs  in  any  court  holden  nnder  any  act  cited  in  either  of  the  said  Schedules  (A.)  and 
the  1  st  daj  of  June  inthb  year,  and  who  shall  continue  respectively  to  hold  the  same  offices 
inn  the  same  duties  at  the  time  when  such  act  shall  be  repealed  under  the  provisiuns 
•ct,  whether  or  not  qualified  as  hereinbefore  provided,  shall  be  entitled,  if  not  disqualifieti 
ids  act,  to  be  first  clerks  and  high  bailifis  of  the  same  court  when  holden  as  a  Count/ 
mder  this  act,  and  shall  continue  to  execute  their  several  offices,  &c.  Provided  always, 
the  clerk  of  any  court  cited  in  the  said  Schedule  (A.)  shall,  within  one  calendar  month 
ttr  the  repeal  of  the  act  nnder  which  it  is  now  holden,  decline  to  accept  the  office  of 
•  tbe  same  court  as  holden  nnder  this  act,  it  shall  be  Uwful  to  the  Commissioners  of 
ge8tj*8  Treasury,  if  they  shall  think  fit,  to  take  into  consideration  the  special  circum- 
«f  each  case,  and  to  award  such  compensation  to  be  paid  to  such  clerk  as  under  the 
imaccs  they  shall  think  reasonable  in  the  mannar  herein  provided,  in  the  case  of  persons 
Vkolnments  wiO  be  diminbhed  or  taken  away  by  this  act" 

Bad.  38.  ""  That  every  person  who  is  entitled  to  any  franchise,  right  of  appointment  or 

ider  any  of  the  ai'ts  under  which  any  court  mentioned  in  the  said  Schedule  (A.)  is 

■nH  every  person  who  shall  have  been  entitled  to  any  fees  or  salary  for  his  services  in 

cnDoo  of  any  of  the  same  acts,  or  for  the  issue  of  any  writs  to  the  sheriff  out  of  the 

of  Chancery,  and  also  every  person  who  is  entitled  to  any  franchise  or  right  of 

t  to  liold  office  in  any  court  in  any  district  in  which  the  County  Court  hod  not 
before  tbe  passing  of  this  act,  and  in  which  district  a  court  shall  be  established 
ba  proTuiooa  of  this  act,  and  also  every  person  holding  any  office  in  any  such  last-men- 
mut  whose  franchise  or  right  of  appointment  or  office  shall  be  affected,  abolished,  or 
wmx,  or  whoae  emoluments  shall  be  diminished  or  taken  away  under  the  operation  of  tliia 
U  be  entitled  to  make  a  claim  for  compensation  to  the  Commi^isioners  of  Her  Majesty  s 
IT  within  six  calendar  months  after  the  pas.sing  of  this  uct,  or  alter  the  alteration  of 
art:  uod  it  aball  be  lawful  for  tlie  said  commissioners,  in  such  manner  as  they  shall 
■Qper,  to  ioqniia  what  was  the  nature  of  the  franchise  or  right  of  appointment,  and 
M  tbe  teoiirt  of  such  office,  and  what  were  the  lawful  fees  and  emoluments  in  respect 
h  SBch  compenaation  should  be  allowed;  and  the  commissioners  in  such  case  shall 
^fb  i^raea  or  yearly  sum  and  for  such  time  as  they  shall  think  just  to  be  awarded  npoo 
■lioa  of  the  apecial  circumstances  of  each  case;  and  all  such  compensations  shall  be 
\  «f  tbe  Censoiidated  Fund  of  tbe  United  Kingdom  of  Great  Britain  and  Ireland :  pro- 
ways,  ibat  if  any  person  holding  any  office  in  any  of  the  said  courts  shall  be  apfioiuted 
I  p^aag  af  thie  act,  to  any  public  office  or  employment,  the  payment  of  the  com- 
ttHnmU  to  bim  under  this  act,  so  long  as  he  shall  continue  to  receive  the  salary  or 
■ta  ef  aM^  offiee  or  employment,  shall  be  suspended  if  the  amount  of  such  salary  or 

is  grvater  than  the  amount  of  such  compensation,  or  if  not,  shall  be  diminished  by 
'  salary  or  emolomeatf,"  &o. 

M  M 
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Re  Wkioiit.  payment  of  the  compensation  shall  be  suspended  00  loitt 
r~        party  holds  another  office  of  equal  value,  shows  that  in  v 

^'       It  would  be  wholly  nugatory,  if  the  Lpids  of  the  Treasoi 

Officer^  to  go  through  the  form  of  awarding  compensation.  Then 
^oibfl^^  sect  39,  (c)  a  claim  is  made  on  account  of  the  snbstiti 
cJ^eluMM.  salary  for  fees ;  but  the  Lords  of  the  Treasury  are,  line 
section  as  weU  as  the  other,  to  look  at  all  the  ciroumstance 
case,  and  see  whether  any  loss  has  in  fact  been  sustiunec 
comparison  must  be  instituted  between  the  emolnmenia  uz 
old  act,  and  those  of  the  office  under  the  new  act, — not  I 
the  amount  of  fees  under  the  new  act^  and  the  amount  o: 
substituted  for  the  fees. 

Sir  F.  Thesiger,  Crawdery  and  Offle,  contri. — ^First.  The 
crier,  under  the  old  court,  is  abolished  by  this  act  of  Pari 
and  therefore  Mr.  Wright  is  clearly  a  person  entitled  t 
compensation  under  section  38.  He  is  within  the  very  word 
section;  and  then,  the  proviso  for  suspending  payment 
compensation  makes  it  dear  that  the  Legislature  inten 
compensation  to  be  awarded^  though  the  claimant  shou 
become  possessed  of  another  office  of  equal  value. — [LoBi 
BELL,  C.  J. — That  proviso  may  well  be  intended  to  ap] 
case,  where  some  office  is  conferred  after  the  Treasu: 
actually  awarded  compensation.]  It  is  not  limited  to  sud 
and  the  object  was  to  give  the  party  security  in  case  he 
lose  the  new  office.  [Coleridge,  J. — The  claim  for  co 
tion  must  be  made  within  six  months  from  the  loss  of  offi 
if  the  claim  is  not  to  be  entertained  whilst  he  holds  anoth 
of  equal  value,  a  great  hardship  upon  him  might  be  th 
quencc,  for  at  the  end  of  seven  months  he  might,  by  son 
or  other,  become  incapacitated  from  holding  the  new  office 
it  is  quite  uncertain  how  long  Mr.  Wright  may  be  able 
his  present  office ;  the  County  Court  may  be  abolished  1 
in  council ;  and  he  is  entitled  to  have  the  amount  of  comp 
awarded,  though  the  payment  may  be  afterwards  suspend 
his  case,  however,  it  would  not  be  suspended  at  all ;  be( 
was  not  apix)intcd  "  after  the  passing  of  the  act,"  but  bj 

(c)  Sect.  31).  "  Tliat  it  Bhnll  bo  lawful  for  Her  Migcstj,  with  tbo  advice  d 
Council,  to  order  that  the  judges,  clerks,  bailiffSf  and  officers  of  the  courts  h<dden 
act,  or  any  of  them,  shall  be  paid  by  salaries  instead  of  fees,  or  in  any  manner  d 
])mvided  by  this  act;  and  if  Her  Majesty  shall  be  pleased,  with  the  adricc  aibreti 
such  order,  or  to  order  that  any  such  court  shall  be  abolished ;  or  that  the  distiic 
any  fcuch  court  is  holden  shall  be  consolidated  with  any  other  district;  or  if  any  i 
passed  whereby  it  sliall  be  provided  that  the  said  courts,  or  any  of  them,  shall  be  i 
otherwise  constituted,  than  is  provided  by  this  act,  no  such  clerk  or  hulifi^  or  any  j^ 
clerk,  treasurer,  or  other  officer  of  any  such  court,  shall  be  entitled  to  any  coDtp 
account  of  ceasing  to  hold  his  office,  or  to  receive  the  fees  allowed  by  this  act,  or  oi 
his  emoluments  being  aiTcctcd  by  such  abolition  or  alteration,  unless  he  shall  have 
acted  as  judge,  assessor,  county  clerk,  treosnrer,  clerk,  bailiff,  or  other  officer,  hcfim 
of  this  act,  in  any  of  the  courts  mentioned  in  the  Schedule  (A.)  to  this  act  ^w»*m 
case  he  shall  be  entitled  tocompenhJttiuu  for  the  loss  of  his  fees  or  emoliimaits,hifike 
subject  to  the  same  regulations  as  he  would  have  been  entitled  thereto  under  tb 
herein  contained,  in  case  ho  had  been  di-prived  of  any  fees  or  emoluments  br  r 
]>assiDg  of  this  act,*'  &c. 


COUNTY  COUBTS  CASES.  395 

sets.  34, 142.)    He  is,  therefore,  not  with^i  the  terms  of  the  Be  Wbioht. 

Secondly.  The  claim  in  respect  to  the  other  office  rests  upon       7~Tr 

t  grounds,  and  is  within  the  provision  contained  in  sect.  39.        ,' 

ight  does  not  claim  compensation  for  losing  the  office  of     ^j^Eoer— 
r,  because  the  office  of  clerk  under  the  new  court  is  sub-    ^^^^^ 

for  it     [Eble,  J. —  I  cannot  recognise  that  identity  compauciiom, 

I  the  office  of  rqpstrar  under  the  old,  and  clerk  under  the 
.  It  seems  to  me  that,  if  his  argument  is  right,  he  might 
well  claim  compensation  for  his  office  of  registrar  as  for 
crier.]  No:  the  old  office  is  merged  in  the  new ;  but  the 
)  is  quite  distinct,  and  might  have  been  held  by  another 

The  142nd  section,  the  interpretation  clause,  declares 
J  word  •*  clerk  "  shall  mean  ^'  registrar."  [Erle,  J. — The 
e  is  abolished,  and  then  a  certain  person  is  pointed  out  as 
on  who  is  to  fill  the  new  office.  The  name  of  the  office  is 
d  as  a  desiffnatio  persojuBj^  Section  39,  read  together  with 
L42,  clearly  appbes  to  this  case,  and  entitles  Mr.  Wright 
enaation  for  the  loss  which  he  bias  sustained  by  the  substi- 
f  salary  for  fees. 

»  Campbell,  C.  J. — ^I  am  of  opinion  that  this  rule  ought 
ischarged ;  and  I  think  that  this  is  an  unconscientious 
to  obtain  a  portion  of  the  public  revenue  on  the  part  of 
'  whose  daim  there  is  not  the  slightest  pretence.  It  is 
lust  and  expedient  that  those  who  suffer  by  reforms  in 
dhould  be  amply  and  liberally  compensated ;  but  it  would 
strous  to  say  that  those  reforms  ou^ht  to  lead  to  the 
advantage  of  individuals.  Now,  Mr.  Wright  makes  two 
ere  without  attempting  to  show  that  he  is  m  a  worse  posi- 

II  he  was  in  before  the  act  referred  to  passed,  relying  upon 
rds  used  in  the  statute,  without  looking  to  the  genenu  scope 
«t  of  the  enactment.     The  object  of  the  act  certainly  was 

indemnity,  and  nothing  but  indemnity ;  but  in  the  first 
r.  Wright  says  he  is  entitled  to  compensation  for  his  office 
;  and  he  relics  upon  the  words  in  sect.  38,  "  eve^  person 
any  office  in  such  last-mentioned  court,  whose  office  shall 
;ed,  abolished,  or  taken  away,  or  whose  emoluments  shall 
lished  or  taken  away  under  the  operation  of  this  act,  shall 
led  to  make  a  claim  for  compensation."  Well,  that  must 
ensation  for  some  loss — if  there  has  been  no  loss  there  can 
»mpensation;  and  then  *^it  shall  be  lawful  for  the  said 
ioners  to  inquire  what  was  the  nature  of  the  franchise  or 
appointment,  and  what  was  the  tenure  of  any  such  office, 
t  were  the  lawful  fees  and  emoluments  in  respect  of  which 
npensation  should  be  allowed ;  and  the  commissioners  in 
e  shall  award  such  gross  or  yearly  sum,  and  for  such  time 
shall  think  just  to  be  awarded  upon  consideration  of  the 
circumstances  of  each  case."  Does  that  imperatively 
the  Lords  of  the  Treasury  in  each  case  to  award  sonic  I 

ation  even  though  it  should  appear  that  the  claimant  had  ] 

eatly  benefited  by  the  passing  of  the  act  ?    I  think  not ;  ] 

M  M  2 
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Pe  Wbioht.  wc  must  put  a  reasonable  construction  upon  the  words ;  and  a] 
1850"       ^^^^  ^^^  ^^  ^^  ^°^  consideration  the  spedal  circuinirUncBi 
— 1        eacli  case,  the  section  must  mean  that  they  are  to  award  c 
^f?"^     sation^  if  upon  all  the  circumstances  they  think  the  claimant  i 
^^^      to  any;  but  that  they  are  not  bound  to  award  compeni 
Compauation.  they  sce  that  the  very  same  act  confers  upon  him  an  office  of  i 
or  greater  value.     I  quite  agree  that  the  proviso  is  not  that  i 
prevents  this  claim ;  but  I  think  that  where  it  ia  dear  thii 
operation  of  the  act  does  not  prejudice  the  claimant,  there 
to  be  no  compensation.     Then,  in  the  next  place,  he  dainia^ 
section  39^  compensation,  because  the  sakry  which  he 
less  than  the  fees;  but  sect.  39  is  subject  to  the  same 
tions  as  sect.  38,  because  the  claim  for  compensation  under  i| 
"  subject  to  the  same  regulations  "  as  the  dum  under  the  pr^ 
section.    Then,  has  Mr.  Wright  suffered  by  the  operation 
statute  ?    Compare  his  situation  with  what  it  was  before  dttjl 
passed — not  with  what  it  was  at  the  moment  of  the  change 
payment  by  fees  to  payment  by  salary.     If  he  received  by 
of  the  act  a  very  large  amount  of  fees,  and  that  amount  hu 
reduced  by  an  Order  in  Council,  still  he  is  entitled  to  no 
sation,  if  he  is  in  as  good  a  situation  as  before  the  act 
Upon  these  grounds,  therefore,  I  think  that  this  rule 
discharged. 

Coleridge,  J. — I  am  of  the  same  opinion.     It  appears 
that  the  proviso  to  section  38  relating  to  the  suspension  of 
ment,  applies  only  where  compensation  has  been  awarcled  ~ 
Lords  of  the  Treasurj'^,  and  some  appointment  is  received 
quently,  which  is  not  this  case.     Then   does  it  come  within 
enactinfj  part  of  the  clause  ?     It  is  clear  that  the  object  of  thej 
is  to  give  indemnity  in  case   of  loss  ;  and   very  large  worda 
used  to  show  the  intention  of  the  Legislature  to  make  the 
of  the  Treasury  the  judges  in  each  case  of  what  is  proper  toj 
done.     Here  they  have  entertained  the  claim,  and  inquired  int 
and  come  to  the  conclusion  that  no  compensation   ought  to 
awarded.     But  even  if  this  were  not  so,  and  the  Lords  off 
Treasury  ought  to  award  something,  still  if  we  could  see  tl 
justice   a  merely  nominal  sum  ought  to  be  awarded,  we 
equally  be  bound  to  say  that  this  rule  must  be  discharged 
short  result  of  the  fact  is,  that  Mr.  Wright  is  better  off  thiaj 
was  before,  and  that  by  virtue  of  the  act ;  or,  at  all  events, 
has  sustained  no  loss  by  the  operation  of  the  act. 

Erle,  J. — This  is  a  claim  by  Mr.  Wright,  who  alleges  tl 
is  damnified  by  the  9  &  10  Vict.  c.  95,  by  reason  of  the  al 
of  the  office  of  crier  of  the  old  County  Court  of  Middlesex ; 
it   is  made   under  sect.  38  of  the  statute,  which  empowers 
Lords  of  the  Treasury  to  inquire  into  such  claims,  and  to  a* 
such  compensation  as  they  shall  think  just  upon  consideratioDof  I 
s[)ecial  circumstances  of  each  case.     It  is  clear,  therefore,  that^ 
intention  of  the  Legislature  in  this  transition  from  one  syst€fli] 
another  is,  that  due  regard  should  be  paid  to  vested  interests 


tt  ImproTemeBt  can  only  be  applied  to  the  otlice  ot  regis- 
d  not  to  the  office  of  crier,  which  must  be  kept  quite 
The  fforde,  however,  are  quite  general,  and  seem  to  me 
irize  and  require  the  Lords  of  the  Treaeuiy  to  connder 
jtut  with  reference  to  all  the  spedal  circumstances  of  each 
id  it  would  be,  I  thiuk,  an  entire  perversion  of  the  law  to 
le  public  money  to  a  chum  of  this  kind,  because  by  a  strict 
I  constnictioit  of  words  it  might  he  brought  within  it.  As 
second  cl^m,  Mr.  Wright  wishes  for  compensation  on 
of  the  substitution  of  a  salary  for  fees.     By  sect.  39,  all 

damnified  by  that  change  are  prevented  firom  obtuning 
Ation,  except  persons  who  have  acted  as  officers  in  the  old ' 
efore  the  passing  of  that  act,  and  they  are  to  be  compen- 
Uke  manner,  and  sal»ect  to  the  same  r^ulations  as  are 
d  in  sect.  38 ;  so  that  if  the  salary  ffJla  short  of  the 
ents  of  the  old  office,  the  party  may  obtain  compensation ; 

Wright  does  not  pretend  to  say  that  it  is  so  in  his  case ; 
ink  tua  ia  an  attempt  to  get  the  public  money  without 
idation. 

Rule  discliarged. 
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COURT  OF  COMMON  BENCH,  (n) 

AprU  4,  185a 
Levy  v.  Moylan  and  others. 

9  4*  10  Viet.  c.  95,  s.  US— Warrant  of  Com$mimmU—Farm-^h 

to  judge. 

The  warrant  of  commitment  stated  that  the  ptaknUffhad  wiifUfy 
the  judgej  who  thereupon  ordered  him  to  he  taken  itUo  euio^\ 
proceeded  ^*t/tese  are  therefore  to  require  you^  ^,,  to  deUoer  '' 
the  keeper  of  the  house  of  correction^  SfC,: 

Heldj  that  the  warrant  was  goody — that  it  was  not  necessary  is 
what  the  insult  was;  and  t/iat  the  word  **  therefore**  did  not 
the  warrant  uncertain^  and,  in  consequence^  bad. 

Sembky  the  courts  held  under  9  Sf  10  Vict.  c.  95,  are  Inferior 

THIS  was  a  demurrer  to  certain  pleas.    The  action  was 
by  the  pbintiff  against  Dennis  Creagh  Moyhui,  the  latejf 
of  the  Westminster  County  Court,  Francis  Smedlejj  the 
bailiff  of  the  said  court,  William  Flack,  the  assistant^bailifl^ 
Lieut.  Tracey,  the  governor  of  Tothill-fields  House  of 

Trespass. — The  declaration,  dated  the  2nd  day  of  May,  II 
alleged  that  the  defendants,  on  the  20th  day  of  February^  U 
made  an  assault  upon  the  plaintiff,  and  seized  him  and  pulled  I 
dragged  him  about,  and  also  pulled  and  dragged  him  from  andi 
of  a  certain  building  into  the  public  street,  and  then  forced ' 
into  a  certain  public  gaol  and  house  of  correction,  and  then  ii 
soncd  him,  and  kept  and  detained  him  in  prison  withoat 
reasonable  or  probable  cause  whatsoever. 

The  third  plea  of  the  defendants  Smedley  and  Flack,  astol 
assault  and  dragging  the  defendant  out  of  the  building,  and  fo 
him  into  a  gaol,  after  reciting  the  passing  of  the  County  ^ 
Act,  and  notice  sec.  stat.  of  Her  Majesty's  intention  to 
the  propriety  of  making  an  order  in  council,  alleged  that 
Majesty  ordered  that  the  act  should  be  put  in  force  in  Midf 
and  that  she  ordered  the  county  to  be  divided  into  divers 
and  then   proceeded  to  set  out  the  district  of  the  W< 
County  Court,  and  that  Her  Majesty  ordered  a  County 
be  held  in  some  convenient  place  in  the  district,  and  that 
order  was  published  in  the  London  GazettCy  and  was  in 
the  time  of  the  commission  of  the  alleged  trespass. 

That,  at  the  said  County  Court  in  the  building  meni 
the  declaration,  the  defendant  Moylan  being  the  judge  of 
court  did,  according  to  the  form  of  the  said  act  of  Parliamenli 
a  warrant  under  his  the  said  judge's  hand,  and  sealed  widi 

(a)  Wilde,  C.  J.,  Crosbwcll,  Williams,  aud  Talfourd,  JJ. 
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cn  as  last  aforesaid:  and  that  thereupon  t/ie  said  judge  did 
lat  the  plaintiff  should  be  taken  into  custody  and  drained 

rising  of  the  said  court;  and  did,  therefore,  require  the  said 
iliff,  buliflk,  and  others  in  the  said  direction  of  the  said 

mentioned,  to  take  the  plaintiff  and  to  deliver  him  to  the 
remor  of  the  said  house  of  correction^  and  by  the  said 

the  said  judge  did  require  the  said  governor  of  the  said 
'  correction  to  receive  the  plaintiff  and  him  safely  to  keep 
ud  house  of  correction  for  the  term  of  seven  days  from  the 
the  said  warrant,  or  until  he  should  be  sooner  discharged 
course  of  law. 

the  defendant  Smedley,  the  high  bailiff  of  the  court,  had 
d  William  Flack  to  be  a  bailiff  to  assist  him,  that  the  said 
was  delivered  to  these  defendants  to  be  executed,  and  that 
k  him  and  delivered  him  to  the  governor  of  the  said  house 
;tion.  And  in  addition  to  the  above  pleas  the  governor  of 
96  of  correction  pleaded,  that  the  before-mentioned  de- 
f  the  high  bailiff  and  bailiff,  brought  the  now  plaintiff  in 
to  the  said  house  of  correction,  and  delivered  the  plaintiff 
said  warrant  to  this  defendant,  he  the  defendant  then  and 
ring  all  the  times  in  the  declaration  mentioned  being  the 
*  of  the  said  house  of  correction  in  the  s^d  direction  of  the 
rant  mentioned.  To  these  pleas  tiie  plaintiff  demurred. 
Ttple  {Archbold  with  him)  now  appeared  in  support  of  the 
r. — The  defendant  Moylan  had  died  since  the  commence- 

this  action,  and  a  suggestion  to  that  effect  had  been 
>n  the  roU.  1st.  The  warrant  under  which  the  defendants 
was  bad  on  the  face  of  it  for  uncertainty.  2nd.  It  was  bad 
idid  not  state  the  nature  of  the  insult  therein  mentioned: 
by  words,  gestures  or  acts,  or  in  what  other  manner.     3rd. 
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htrr       before  the  rinng  of  the  court  on  the  day  in  the  warn 

^         tioned.    5th.  That  the  warrant  oontained  no.  otder  cr.  i 

^^^"^"'^Zmm  any  order  for  the  commitment  of  the  plaintiff  for.  aen 

•i-^— -       Here  there  was  a  variance  between  the  oraer  for  ad|jii£QB 

^^^       the  commitment;  first,  it  was  necessary  that  there  shool 

Wmnmu  ^  adjudication,  and  the  waxrant  ought  to  agree  with  llie  pv 

'vmwAmmt    adjudged.    The  commitment  did  not  nonraMrily  follow  tf 

TV^**^  tion  until  the  riung  of  the  oourt    The  waiiaut  of  eon 

"^*'       bdng  the  only  document  required  by  the  llSthi  aeetk 

County  Courts  Act,  it  ought  to  set  out  tiie  foeCa  with  1 

degree  of  particuhurity  as  is  required  in  a  oonTiotipn.    Tli 

of  the  offence  should  be  spedfied,  and  the  adjufficadon  d 

shown  to  correspond  with  the  ofience.    The  Coiml^  Go 

inferior  court,  and  it  is  necessarythat  the  jniiaaictifN 

appear  on  the  face  of  the  warrant  With  reqiectto  tiieiiiBi 

^'udge,  that  was  a  new  offence  created  by  the  1 13th  sectioii  dl 
[t  was  a  generic  term,  and  might  involye  numerous  acta, 
judse  hioo^f  to  decide  what  was  an  insult?  The  sped 
ou^t  to  be  allied  and  found :  (Hale  P.  C.  1585 ;  2,  c.  14, 1 
T.  Gawnty  3  B.  &  AdoL  698;  Samud  y.  JRbyne,  Dougl 
3  Bum's  Justice,  Criminal  Law,  897;  Bex  y.  JEvered 
cott,  26;  9  &  10  Vict  c.  95,  s.  113;  Mayhew  Y.LoAty 
63;  LMsay  v.  Leighy  17  L.  J.  50,  M.  C;  Hawkins,  P. 
c  16,  s.  18;  Re  Oray,  2  D.  &  L.  539;  14  L.  J.,  H.  S.,  2( 
HarnnunuTe  case,  9  Q.  Rliep.  92;  Peacock  t.  BM,  1  Wm 
69,  73 ;  GaeseU  v.  Howard,  10  Q.  B.  Rep.  359, 411,  were 
Whateley  (Sir  J.  Bayley  with  him),  for  the  defendants 
and  Flack. — There  is  an  important  distinction  between  wl 
be  a  justification  to  the  judge,  and  what  would  be  a  ju£ 
to  his  officers,  although  here  there  was  probably  sufficiei 
cation  for  the  judge  himself.  By  what  rule  is  this  wanr 
construed?  Is  it  to  be  construed  as  a  warrant  of  an  infe 
a  superior  court?  This,  it  was  contended,  is  the  wan 
court  of  co-ordinate  jurisdiction:  (Comyn's  Digest,  Pn 
A.  1;  Anon.  1  KoUe's  liep.  54 ;  ^m7n.2  Salk.439;  Bonce 
\  2  Jur.  62  Exch. ;  Re  Durford,  Ibid.  361 ;  Wineer  v.  Z>im 
639,  Q.  B.)  The  same  rule  would  therefore  be  applic 
warrant  of  a  judge  of  a  County  Court  as  to  a  warrant  ol 
of  one  of  the  Superior  Courts.  The  warrant  was  sufl 
justify  the  defendants  in  taking  the  plaintifif  into  custody: 
V.  Cro^se^,  Judgment;  Cobbetfs  case,  7  Q.B.  Bep.  187; 
Vansander,  4  Phillips,  445,  605 ;  4  Chitty's  Crim.  Law,  \ 
Commitment.)  But  if  this  was  held  to  be  an  inferior  c 
warrant  was  still  sufiScient:  {Watson  v.  BodeU,  14  M.  & 
sedente  curice,  Ex  parte  Purday,  1  Cox,  Macrae,  &  Hertal 
There  was  no  form  of  warant  in  the  schedule  to  the  acty  no 
form  been  framed  by  the  judges.  This  warrant  followed  1 
of  the  act,  and  was  sufiScient.  The  judge  alone  is.  to 
amounts  to  an  insult.  It  is  incident  to  the  proper  preaei 
order.     [Wilde,  C.  J. — Undoubtedly ;  a  man  m^t  0( 


lat  is  insufficient  to  justify  the  ma^trate  is  sufficient  to 
lie  officer.  Tbc  cases  cited  in  1  Hale  P.  C.  585,  and 
33,  are  sufficient  to  show  that  there  is  a  distinction  made 

the  reBponsibility  of  the  judge  and  of  the  officer.  It  was 
!nt  justification  that  the  judge  was  acting  in  a  judidal 

:  {Tarfe  v.  Lord  Doumet,  3  Moor,  P.C.C.  38 ;   Caider  t. 

.IAMB,  J. — There  are  some  lute  cases  under  the  Bankrupt 
sre  the  officer  was  held  liable  though  the  judge  was  not 
OUBD,  J. — In  the  24  Geo.  2,  there  is  a  special  proviraon 
>rotection  of  officers.  If  the  warrant  were  defective,  the 
ection,  which  provides  for  want  of  form,  is  euffident  to 
good ;  on  the  above  grounds  I  think  the  demurrer  must 
-uled. 

!fa  the  defeodant  Tracej. — The  case  of  the  governor  of  the 
I  distinguishable  from  that  of  the  judge  or  bailiff.  Surely 
nut  of  tlie  duty  of  the  governor  of  a  prison  to  decide  on 
lity  of  ft  warrant.  It  is  his  duty  to  obey  it 
le,  in  reply. — There  is  no  distinction  between  the  judge 
officers,  except  in  those  cases  in  Hale,  and  they  refer  to 
felony.  Howard  t.  Gossett,  and  Gosiett  v.  Housard  (in 
Judgment,  10  Q.  B.  445, 488,  settle  this  case  as  to  the  in- 
inee  of  the  officer  investigating  the  power  of  the  committing 
The  contrary  practice  would  create  a  much  greater  incon- 
!.  Suppose  this  had  been  a  committal  for  two  years,  must 
governor  look  at  the  act  to  see  whether  it  justified  such  a 
lent?  This  is  not  a  Superior  Court  It  is  a  new  court  estab- 
r  act  of  Parliament,  over  whose  jurisdiction  the  Courts  of 
aster  exercise  a  power  of  supervision.  This  warrant  could 
upported.  For  what  offence  was  the  plaintiff  committed  ? 
itMnIt  tn  thft  indrrp.  nr  hennniw  hft   hud   ordprMl   him   to  hn 
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Lett       words.     For  the  above  reasoiiB,  theee  pleiB  Sd  not  dhov  a 
*-         cient  jiistification,  and  the  plaintiff  was  entitled  to  ~    _ 
JbZ!^^  P^cock  T.  BeU  (1  Wms.  Saund.  73 ;  Hauldoi  v.  Ar^  iCi^ 
Macrae^  &  Hertalet,  303);  Rex  y.  Jamet,  6B.&  Aid.  894, 

WmrmA^f  JUDGMENT. — May  2. 

ihmeno/ike       WiLDE,  C.  J. — This  Case  came  before  the  court  upon 
/■ff^       to  certain  pleas.     The  action  is  for  an  assault  and  fidse  imj 
ment  brought  against  the  late  judge  of  the  Westnunster 
Court,  the  high  bailiff,  his  deputy,  and  the  keeper  of  the  hooatj 
correction.     The  declaration  is  in  the  ordinary  fonn.    Hie 
fendant  Moylan  died  after  the  action  was  commenced ;  the 
defendants  justified  under  a  warrant  eranted  by  the 
Moylan  as  judge  of  the  court.     The  juaintiff  specially 
to  the  pleas  of  justification.     The  warrant  is  set  out  in  the 
The  causes  of  demurrer  relied  on  in  the  argument  weie,- 
that  the  supposed  offence  or  ground  of  commitment  was  i^OftJ 
fdce  of  the  warrant  uncertain ;  second,  that  the  warrant 
"  that  the  plaintiff  had  insult^  the  judge  of  the  County 
and  had  been  token  into  custody,  and  detained  until  the 
the  court,  and  therefore  the  officer  was  ordered  to  take  the 
and  convey  him,*^  &c.     It  was  argued  that  the  word  '*  thi 
must  apply  to  the  last  matter  recited,  in  which  case  the  del 
of  the  plaintiff,  until  the  rising  of  the  court,  would  appear 
the  cause  of  his  being  committed  to  the  house  of  correction, 
would  be  absurd,  or  it  must  refer  to  both  the  matters 
and  then,  of  the  two   causes  of  his   committal,   one  would 
altogether  insufficient,  or  it  must  leave  the  real  ground  of  { 
committal   uncertain ;  and  in  citlier  case  the  warrant  would 
bad,  and  being  bad  on  the   face   of   it,  would  not  justify 
officers.     It  was  also  said  that  the  warrant  was  bad   in  ai 
particular,  viz.,  that  it  did  not  set  forth  the  nature  of  the  su] 
insult  offered  to  the  judge,  so  as  to  enable  this  court  to  asc 
whether  any  such  insult  had  been  offered  a  would  give  the 
power  to  commit.     On   the   other   hands,  it  was   said,  that 
warrant  must  be  read  with  reference  to  the  113th  section  of 
County  Court  Act,  which  enacts,  that  if  any  person  shall  wil 
insult  the  judge  or  other  officers  mentioned  in  the  act  during  the(j 
sitting  of  the  court,  it  shall  be  lawful  for  any  officer  of  the 
by  order  of  the  judge,  to  take  such  offender  into  custody, 
detain  him  until  the  rising  of  the  court,  and  the  judge  is 
l>owered,  by  a  warrant  under  his  hand,  and  sealed  with  the 
of  the  court,  to  commit  any  such  offender  to  prison  for  any 
not  exceeding  seven  days ;   that  the  meaning  to  be  ascribed  to 
warrant  then,  was,  that  the   party  having  wilfully  insulted 
judge,  and  the  judge  having  ordered  him  to  be  detained  r 
the  rising  of  the  court,  thought  fit,  by  warrant,  to  conmut 
to  prison  for  seven  days ;   and  also  that,  with  reference  to  tfa 

(c)  >Vho  may  be  deemed  on  "  ofliccr  of  the  court"  under  tkia  sccUoa.     See  ante  pk  U 


ure  (Jounty  (Jourts,  which  are  undoubtedly  interior ;  their 
ion  is  limited  as  to  the  nature  of  the  causes  to  be  tried, 

district  within  which  the  cause  of  action  must  have 
ind  causes  commenced  there  are  removable  into  the 
'  Courts,  except  in  cases  where  it  is  expressly  prohibited 

94.  Assuming  that  the  warrant  in  question  is  to  be 
bS  having  been  issued  by  the  judffe  of  an  inferior  court, 
rtheless  think  that  it  sufficiently  describes  the  offence  for 
le  party  was  committed.  In  the  first  place,  the  recital 
party  liad  insulted  the  judge,  is  to  be  treated  as  a  direct 
l;ion  that  he  had  done  so  according  to  the  case  of  the 
/  Middlesex,  reportedll  A.  &  E.  273;  (d)  and  as  the 
ction  of  the  statute  gives  the  power  to  commit  for  any 
fered  to  the  Judge  or  his  officers,  or  for  any  wilful  intei^ 
)f  the  proceedings  of  the  court,  or  any  other  misbehaviour 
»  and  as  many  acts  may  come  within  that  provision  which 
be  impossible  adequately  to  describe  in  words,  it  seems  to 
the  judge  had  jurisdiction  to  decide  conclusively,  whether 
icular  act  did  amount  to  an  insult,  or  interruption,  or  misbc- 
It  was,  therefore,  unnecessary  to  say  any  more  m  the 
than  that  he  had  been  wilfully  insulted.  As  to  the  cause 
Ltment,  we  adopt  the  ground  argued  for  the  defendants, 
iiink  that  we  are  not  (unless  it  be  absolutely  necessary), 
ue  the  warrant  so  as  to  make  it  absurd  and  nonsensical, 
e  should  do  in  holding  that  it  assigns  the  detention  of  the 

till  the  rising  of  the  court,  as  a  cause  for  the  subse* 
ming  of  the  warrant.  Both  the  objections  taken  against 
rant,  therefore,  fail,  and  our  judgment  must  be  for  the 
its. 

Judgment  for  the  defendants. 
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COURT  OF  COMMON  BENCH. 

Novemberl2S,  1850. 

/iff  Dews. 

Order  to  pay  or  be  committed — Habeas  corpus — Dueharge  ^  p§ 

Where  a  prisoner  had  been  committed  by  order  of  the  judge  t^tkt 
court  for  non-payment  of  a  sum  adjudged  againsi  iJm^  and 
obtained  a  writ  ofhaheas  corpus^  on  the  ground  that  the  on 
badj  as  being  made  in  the  alternative  to  pay  or  goto  prison^  A 
on  motion,  ordered  him  to  be  discharged,  proof  being  made  of 
of  the  rule  upon  the  plaintiff  in  the  suit  and  ttpoit  the  ojffieei 
court. 

IN  this  case  a  writ  of  habeas  corpus  had  been  obtained  to 
up  one  Robert  Dews^  a  prisoner,  in  order  to  his  dischaigc 
prisoner  had  been  summoned  under  the  98th  section  of  9  &  K 
c  95>  and  an  order  issued  by  the  judge  of  the  County  O 
Whitechapel,  in  the  alternative,  directing  him  to  pay  the  d< 
which  judgment  had  been  given  i^?ainst  him  in  ten  da 
in  default,  to  be  committed  to  prison  ror  thirty  days.  The  pi 
appearing  in  the  custody  of  the  oflScer  of  the  prison,  was  o 
to  stand  forward  whilst  the  derk  read  the  return  to  the  writ 

Skinner  now  moved  for  the  prisoner's  discharge. — The  oi 
commitment  was  clearly  bad,  being  made  in  the  alternative, 
prisoner  had  been  committed  without  an  opportunity  being  ai 
him  of  being  heard  in  his  defence,  which  is  contraiy  to  the 
of  the  law.  The  affidavit  now  before  the  court  states  tb 
rule  was  served  both  upon  the  plaintiff  and  upon  the  officer 
court,  and  neither  offers  any  opposition. 

By  the  Court. — Let  the  prisoner  be  discharged. 

Prisoner  dischar 
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COURT  OF  EXCHEQUER 
November  22,  1850. 

Room  v.  Cottail 

jesHan — Affidavit — Averment  of  residence  within  twenty  miles. 

Uavit  in  support  of  a  motion  for  a  suggestion  stated,  that  plain- 
esided  at  BimUnghamy  and  the  defendant  at  fVest  Bromwich^  at 
\me  of  action  brought^  and  it  averred  that  the  plaintiff  did  at  that 
reside  within  twenty  miles  of  the  defendant : 
[st.  ThcU  the  averment  of  residence  was  insufficienty  and  that  it 
Id  have  sUUed  **  that  the  plaintiff'  didy  at  the  time  of  action  broughty 
e  within  twenty  miles  of  the  defendants  residence" 
That  it  is  not  sufficient  to  follow  the  words  of  the  statute  in 
*rsing  the  exception  in  sect.  128  of  the  9  ^  10  Vict.  c.  95. 

CE  showed  cause  a^inst  a  rule  obtained  by  Lush,  caUiug 

pen  the  plaintiff  to  snow  cause  why  a  suggestion  should  not 

;ered  to  deprive  him  of  costs  under  the  128th  section  of 

)  Vict,  c  95.    In  tlus  case  the  affidavit  is  defective,  as  it 

ot  sufficiently  aver  that  the  plaintiff's  residence  was,  at  the 

>f   action  brought,  within  twenty  miles  of  the  defendant's 

ice«     The  affidavit  only  states  that  the  plaintiff  lived  at 

igham  and  the  defendant  at  West  Bromwich,  and  that  the 

iff  did,  at  the  commencement  of  this  suit,  reside  within 

Y  miles  of  the  defendant.     It  is  quite  consistent  with  this 

ent  that  the  defendant  was  on  a  visit  within  twenty  miles 

I  pluntiff 's  residence.     It  has  been  laid  down  in  numerous 

that  it  is  not  sufficient  to  follow  the  words  of  the  statute,  but 

ist  clearly  appear  that  the  residences  of  the  plaintiff  and 

lant  were  within  twenty  miles  of  each  other  at  the  time  oi 

brought:  (Johnson  v.    Wardy  6  D.  &  L.  420;   Duch  v. 

«,    1  Cox,  Macrae,   &  Hertslet,  277;    Curvey  v.  JEKckson, 

tfax.  &  Pol.  364.)    He  was  stopped  by  the  Court. 

ihy  contr^ — ^There  are  also  decisions  to  the  contrary,  and  in 

I   precisely  like  the  present,  the  Court  of  Common  Pleas 

not  listen  to  this  objection.     It  is  laid  down  in  Butler  v. 

(1  Cox,  Macrae,  &  Hertslet,  141),   that  it  is  enough  to 

the  words  of  the  statute.     Hayter  v.  Fish  (Ibid.  197,)  also 

milar  to  this  case,  and  there  the  court  allowea  the  suggestion 

entered.     Peterson  v.  Davis  (Ibid.  148)  is  also  an  authority 

favour.     It  is  sufficient  for  the  defendant  to  make  out  a 

facie  case,  and  the  plaintiff  may  traverse  it 

iKE,  B. — The  plaintiff  may  have  no  means  of  knowing  where 

^fendant  dwelt     A  man  may  have  many  debtors,  of  whose 
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Boom       place  of  abode  he  is  ignorant.    I  disagree  with  the  reuoniipff 
^^^  for  the  decision  in  Hayter  v.  Fiih^  and  the  law  laid  down  tb 

has  been  overruled  by  the  Court  of  Common  PIea&     The  sti 

^^^«        ment  in  the  affidavit  should  not  always  follow  the  eaoust  worii 

Smggutitm^  the  Statute^  but  should  state  facts  showing  that  the  intenlioi 

AjkkariL     the  Statute  has  been  complied  witL    We  ought  to  adhere  to  I 

later  decisions,  according  to  which,  as  well  as  upon  prindpk^  t 

averment  is  insufficient^ 

Aldebson,  B. — I  adhere  to  the  opinion  I  deliyered  in  the  € 
of  Duck  V.  Barton,   where  this  point  was  ezpreeaiy  deddfld 
think,  therefore,  that  the  rule  should  be  disduixged. 
Platt,  B.  concurred* 

Ruk  diteharged  wiA  totti 


COURT  OF  COMMON  BENCH. 

November  23,  1850. 
Nardin  and  another  v.  Faikbank. 

Stiff ffestion — Costs  of  setting  aside  judgment. 

Action  tried  before  sheriff,  August  21  ;  judgment  signed  August  i 
defendant  moved  to  enter  a  suggestion,  November  5  :  it  appearing  t 
there  had  been  no  unnecessary  delay  on  the  part  of  the  defendant^ 

Held,  that  the  plaintiff  was  not  entitled  to  the  costs  of  signing  or  fffl 
aside  the  jttdgment. 

ROXBURGH  showed  cause  against  a  rule  obtained  in  this  a 
to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs  hoc 
9  &  10  Vict,  c,  95, 8. 128.  The  action  was  brought  to  recover  the  si 
of  9/.  105.  The  defendants  pleaded,  except  as  to  8/L  14*^  nci 
indebted,  and  as  to  8/.  14^.  a  tender  and  payment  of  that  sum  in 
court  The  jury  found  a  verdict  for  the  plaintiff  on  the  first  isa 
damages  I6s.y  and  for  the  defendant  on  the  plea  of  tender.  T 
action  was  tried  before  the  sheriff  August  21st9  &iid  judmnent  v 
signed  on  the  23rd.  The  sheriff  had  no  power  to  certi^  that  t 
case  was  a  fit  one  to  be  tried  in  a  Superior  Court.  It  foUoi 
therefore,  that  the  order  to  try  before  the  sheriff  should  be  hi 
equivalent  to  such  a  certificate.  The  rule  in  this  case  is  not 
the  proper  form.  That  ispointcd  out  in  the  case  of  Soamei 
CoopcTy  3  Exch.  38.  (a)     They  should  have  asked  to  set  aside  \ 

(a)  See  mUe,  p.  39 1,  note  (c). 


J  contr^ — There  is  no  case  to  show  that  the  defendant  is 
o  pay  the  costs  of  the  judgment.  In  the  case  of  Read  y. 
r,  the  court  refused  the  costs^  on  the  ground  that  both 
were  r^ular.  Here  judgment  was  signed  two  days  after 
L  and  uie  defendant  had  no  opportunity  to  preyent  the 

SBSON^  B. — The  defendant  might  haye  taken  out  a  sum- 

»  stay  proceedings,  or  giye  notice  of  his  intention  to  moye 

ggestion. 

. — There  was  no  judge  at  chambers  at  the  time. 

^OCK,  C.  B. — ^We  are  all  of  opinion  the  rule  in  this  case 

l>e  made  absolute.     It  does  not  seem  to  us  that  the  plaintiff 

ed  to  costs  of  signing  judgment  or  of  setting  it  aside^  as 

^ndant  has  made  no  default.     He  could  not  haye  applied  to 

)ceedings  before  judgment  was  signed. 

SBSOK,  B. — ^We  do  not,  by  any  means,  decide,  that  if  a 

Gis  been  guilty  of  any  unnecessary  delay,  he  will  not  haye 

'he  costs  of  the  judgment. 

L£  and  Platt,  BB.  concurred. 

Ruk  absolute. 
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COURT  OF  EXCHEQUER. 

December  6,  1850. 
Ely  v.  Moule  and  anotheb. 


Execution  issuing  without  previous  service  of 

A  debtor  had  been  summoned  by  his  creditor  to  the  County  Court j 
debt  due^  the  debtor  did  not  appear^  the  creditor  did,  and  prow 
claimy  whereupon  the  judge  ordered  the  amount  to  be  paid  forth 
to  the  clerk  of  the  courty  at  his  office^  between  ten  and  four  it 
At  five  d clock  on  the  same  day^  the  amount  not  having  been  jm 
levy  was  made^  upon  an  execution  issued^  on  such  order  : 

Heldy  that  the  order  to  pay  was  a  judgment;  that  no  previous  seni 
other  notice  of  it  need  be  given^  and  that  the  amount  not  having 
paid  forthwith,  as  ordered,  the  execution  and  levy  were  pif 
regular. 

THIS  was  an  action  of  trespass  brought  by  the  plaintiff  agi 
the  defendants,  for  entering  upon  bis  premises  and  takinj 
goods.  The  defendant  pleaded,  first,  not  guilty.  Secondlyt 
the  goods  were  not  the  plaintiff's  goods.  Thirdly,  that  then 
no  notice  of  action  given.  And  fourthly,  a  justification  by 
defendant  Moule,  under  an  execution  issued  by  the  County  G 
in  a  plaint  in  which  Moule  was  the  plaintifi^  and  the  now  plu 
was  defendant.  There  was  a  similar  plea  of  justification  foe 
other  defendant,  the  clerk  of  the  County  Court. 

Replication  admittin«r  the  matters  of  record  stated  in  the  {de 
injur  id  absque  residuo  causes. 

The  action  was  tried  at  the  last  Worcester  Summer  Am 
before  Williams,  J.,  when  the  following  facts  appeared. 

The  defendant,  Moule,  had  brought  an  action  against  the  plain 
in  the  Coumy  Court ;  the  plaint  having  been  entered  on  the  S 
of  July,  1849,  the  summons  was  to  be  heard  on  the  13th  of  Aiig 
Ely  did  not  attend  on  that  day,  and  in  his  absence  a  verbal  oi 
was  made  during  office  hours,  that  is,  bctw^een  ten  and  four  o'di 
to  pay  forthwith  the  sum  of  18/.  13«.  6^.  debt,  and  3/.  18& 
costs.     Tombs,  the  other  defendant  in  this  action,  went  to 

t)lainti{rs  house  on  the  same  day  the  order  was  made,  after  d 
lOurs,  served  the  plaintiff  with  a  copy  of  the  order,  and  asked 
payment.     The  order  served  was  in  the  following  form : 

"  In  the  County  Court  of  Worcester,  at  Droitwich. 
"  (l.  s.)      Between  John  Moule,  plaintiff^ 

and 
"  John  Ely,  defendant. 
**  Upon  hearing  this  cause  at  a  court  holden  at  the  Court  Ho 
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chy  on  the  13th  day  of  August  instant^  it  is  adjudged  that  Bi^t  v.Mouue 
plaintiff  do  recover  against  the  said  defendant  the  sum  of  ^"^  ahotiuw. 
.  6d.  for  his  debt,  together  with  the  costs  of  suit  amounting        1350. 

iim  of  3/.  18«.  6^     And  it  is  ordered  that  the  said  defendant        

;he  same  to  the  clerk  of  the  court  at  his  office,  at  Droitwich,  ^^l!^,:^JS!T' 
;h.      GKven  under  the  seal  of  the  court  the  13th  day  of 
,  1849.     By  the  court 

^^  Samu£l  Tohbs,  Clerk. 

£    s.    (L 

"Debt  -        -\  18  13    6 

"Costs  -        -    3  18    6 

"Payments  -        -    0     1    8 

22  13    8 


endance  at  the  office  from  ten  till  four  o'clock." 
eunount  not  having  then  been  paid  to  him,  he  immediately 
levy  upon  the  plaintiff's  goods,  which  took  place  about  five 
in  the  afternoon  of  the  same  day,  and  is  the  trespass  of 
16  plaintiff  complained.  At  the  trial  it  was  contended,  on 
t  of  the  plaintiff,  that  the  execution  was  void,  inasmuch 
order  of  the  court  ought  to  have  been  served  before  four 
on  the  day  named  in  the  order  for  payment  to  be  made, 
med  judge  overruled  the  objection,  and  the  first  and  second 
ere  found  for  the  plaintiff,  and  the  third  and  fourth  for  the 
at,  so  that  the  defendants  had  the  verdict  generally;  a  rule 
ne  been  obtained  to  set  aside  the  verdict  for  the  defendants, 
plea  of  justification  fourthly,  pleaded,  and  to  enter  it  for 
itiff,  with  SOL  damages. 

e&y,  Q.  C,  and  Gray^  now  showed  cause. — There  was  a 
verdict  for  the  defendant ;  and  that  alone  would  be  an 
to  this  application.  The  real  point,  however,  in  the  case 
his  order  an  order  merely  as  usually  understood  by  that 
is  it  not,  in  fact,  the  jud^ent,  having  all  the  incidents 
:;t  attendant  upon  it  as  a  judgment  would  have  ?  If  it  is 
lent  it  does  not  require  service.  The  present  plaintiff  was 
f  summoned  to  appear,  in  the  first  instance,  at  the  court, 
er  the  defendant  Moule's  debt;  he  neglected  to  do  so,  and 
er  was  made  in  his  absence.  The  order  was,  that  the 
be  paid  forthwith.  It  was  not  paid  forthwith ;  and  the 
\  consequently  made  upon  the  execution,  which  issued  that 
emoon.  The  officer  asked  for  the  amount  before  he  levied, 
red  a  copy  of  the  order ;  but  this  was  an  indulgence — he 
:  have  done  so.  It  will  be  contended,  on  the  other  side, 
present  plaintiff  should  have  been  summoned  first  to  show 
by  he  should  not  pay  the  amount,  or  have  been  served 
order,  and  some  reasonable  time  given  him  to  pay.  But 
lot  at  all  necessary  under  the  act  of  Parliament.  The 
/'ict.  c  95,  8.  94,  enacts,  '*  that  whenever  the  judge  shall 
de  an  order  for  the  payment  of  money,  the  amount  shall 

N    N 
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Elt  v.  Moule  be  recoverable,  in  case  of  default  or  fiiiliire  of  payment 
^^  ^^"*^"'  forthwith,  or  at  the  time  or  times  and  in  the  maimer 
1850.       directed,  by  execution  against  the  goods  and  chattela  of  the 

against  whom  sudi  order  shall  be  made;  and  the  derkof  tlwi 

^^^^^^Hi^J^'  ^"^  ^^  ^^  request  of  the  party  prosecuting  such  order,  iIhIIi 
meni^SaSce,  under  the  seal  of  the  court,  a  wnt  of  JL  fa.  as  a  wazrant  of 
tion  to  the  high  bailiff  of  the  court,  who,  by  such  wanaMH^L 
empowered  to  levy,  or  cause  to  be  levied,  by  Jill  i  cm  and 
the  goods  and  chattels  of  such  party,  such  sum  of  mmiey  as 
be  so  ordered,  wheresoever  they  may  be  foand  lirithin  me 
of  the  court,  whether  within  liberties  or  witboat^and  also  the 
of  the  execution,'^  &c     There  is  nothing  even  contemplated  ii 
act  to  show  that  any  notice,  or  previous  service  of  the  order, 
be  given.     Section  80  enacts,  ^*  that  if  on  the  day  so  named  ii 
summons,  or  at  any  continuation  or  adjournment  of  the 
cause  in  which  the  summons  was  issued,  the  defendant 
appear,   or    suflicicntly  excuse  his   absence,  or  ahall 
answer  when  called  in  court,  the  judge,  upon  due  pro(tf 
of  the  summons,  may  proceed  to  the  hearing  or  trial  of  the 
on  the  {)art  of  the  pkantiff  only,  and  the  judgment  thereupoa 
be  as  valid  as  if  both  parties  had  attended ;  provided  alwajii 
the  judge  in  any  such  case,  at  the  same  or  any  subsequent 
may  set  aside  any  judgment  so  given  in  the  absence  of 
fondant,  and  the  execution  thereupon,  and  may  grant  a  nev 
of  the  cause  upon  such  terms,  if  any,  as  to  payment  of  costs, 
security  for  debt  or  costs,  or  such  other  terms  as  he  may 
on  sufficient  cause  shown  to  him  for  that  purpose*^     The  party 
summoned ;  he  did  not  appear ;  if  he  had,  this  would  have  F 
good,  and  a  person,  therefore,  who  is  summoned    and  does 
appear,  cannot  be  in  a  better  position  than  one  who  does. 
V.  Harvey  (6  East,  75),  was  a  case  somewhat  similar;  the  42 
c.  90,  s.  61,  enables  a  magistrate  to  make  an  order  for  pa; 
servant's  wages  in  certain   cases,  and    directs    that,  m 
refusal  or  nonpayment  of  any  sum  so  ordered  for  twenty-one 
after  such  determination,  he  may  issue  his  warrant  of  disi 
but  it  gives  an  appeal  to  the  sessions.     It  was  held  that  twi 
one  days  having  elapsed  between  the  making  of  such  order 
the  appeal,  and  also  twenty-one  days  after  such  appeal 
before  the  warrant  of  distress  issued,  the  magistrate  was 
ranted  in  issuing  such  order  of   distress  without  proof  of 
demand  subsequent  to  the  appeal.      It  is  quite  dear  the  j   ^ 
power  to  issue  execution  forthwith;  the  sum  by  the  a 
required  to  be  paid  forthwith,  and  there  is  no  provision  for 
of  any  order  made  previously,  therefore  this  is  a  good  execu 

Keating  {Huddlestone  with  him),  in  support  of  the  rule. — \ 
not  contended  for  the  plaintiff  in  this  case  that  the  judge 
not  order  a  debt  to  be  paid  forthwith ;  it  is,  however,  sub 
that  under  this  County  Court  Act  he  may  make  the  order 
should  express  the  way  in  which  the  sum  sought  to  be  reco 
to  be  paid,  and  that  further  it  should  allow  of  a  possibility  of 


order 
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with  it.  Suppose  in  this  instance  he  had  made  it  payable  Glt  «.  Moulb 
iwiliff,  it  may  have  been  good,  and  would  have  been  suffi-  ^^  ahotuer. 
et  as  it  was  made  to  be  paid  forthwith,  *and  it  could  only  be        jg^Q 

the  clerk  at  the  office  at  Droitwich,  between  the  hours  of       

.  four  o'clock,  the  plaintiff  living  some  five  miles  distant.  Order  far  pe^ 

I  levy  was  made  at  five  o'clock  in  the  afternoon,  when,  for  JJSJ!!!^^!^. 

b  time,  the  plaintiff  knew  what  the  order  was,  it  was  quite 

>le  he  could  comply  with  its  terms,  by  paying  the  money 

time  and  place  appointed,  to  the  person  named,  the  time 

elapsed,  and  the  levy  having  been  made,  before  the  office 

the  following  day.      Suppose  an  order  had  been  made  that 

•ant  should  be  payable  by  instalments,  how  could  a  defen- 

nply  with  its  terms  without  due  notice  or  previous  service 

y  of  the  order  to  enable  him  to  do  so?     [Platt,  B. — The 

)  to   pay  forthwith;    he  was  summoned,  he  should  have 

i  to  have  heard  its  terms ;  is  it  not  a  limit  of  indulgence 

^ourt  giving  him  until  four  o'clock,  when  the  office  closes, 

]      It  may  be  the  order  was  made  five  minutes  before  four 

if  the  costs  had  then  to  be  taxed,  how  is  he  to  know  the 
,  in  order  to   pay  in  time?      [Martin,  B. — By   being 

and  attending  to  his  business  himself.  The  order  is  to 
hwith,  and  he  was  bound  to  pav  immediately.]  The  in- 
to be  drawn  from  the  act  is,  that  the  order  should  be  in 
;  the  78th  section  enables  the  judges  of  the  superior  courts 
3  rules  regulating  the  forms  of  procedure  in  the  County 
and  they  have  given  a  form  of  judgment.  No.  23 :  (see  Cox 
s  County  Court  Practice^  p.  437.)  [Parke,  B. — The  County 
\  a  Court  of  Record,  and  this  is  a  form  of  the  record.]  The 
express  terms,  does  not  require  the  order  to  be  served,  yet 
iiple  it  should  be  first  served,  and  this  was  contemplated, 
hedule  D.  to  the  act,  there  is  a  fee  allowed  for  the  service 
rder.  R.  v.  The  Justices  of  Lancashire  (8  B.  &  C  593), 
^9  V.  Stead  {a)  (ib.  528),  were  referred  to. 
l£,  B. — I  am  of  opinion  that  the  rule  in  this  case  ought  to 
larged,  and  am  glad  I  have  been  enabled  to  come  to  this 
When  the  motion  was  made  I  had  great  reluctance 
ting  the   rule   nisi;     but   as    all  matters  and   points  of 

in  these  County  Courts  become  now  of  considerable 
Qce,  it  is  very  desirable  to  have  them  generally  known  and 
iderstood  and  defined ;  and  as  this  was  a  rule  of  great 
nee,  it  was  very  fit  it  should  be  argued  and  well  con- 
I  am  clearly  of  opinion  that  there  was  no  occasion  to 
lis  allied  order ;  it  is  a  part  of  the  judgment  that  the 
at  should  pay  forthwith ;  and  as  he  was  duly  summoned, 
lotice  and  ought  to  have  been  there.     The  80th  section  of 

provides  as  to  what  proceedings  shall  be  taken  if  the 

bat  case  tba  collector  had  distrained  for  land  tax  under  38  Geo.  2,  c  5,  as.  9,  17. 
le  a  dcnuuid  upon  the  premiites  cliarged,  at  a  time  when  the  party  liable  to  pay  was 
I  bnme,  and  immediately  afterwards  he  distrained.  The  distress  was  held  to  be 
jf  thity  before  be  distrained  he  was  bound  to  allow  a  reasonable  time  to  elapse  after 
made  in  order  that  the  partv  liable  might  have  an  opportunity  of  complving. 

'    N  N  2 
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Elt  v.  M(  ttub  defendant  does  not  appear  when  summoned,  the  jndffe  can 
AKD  AX01HEB.  jq  jj^ftr  thc  CBUse  on  the  part  of  the  plaintiff  only,  and  the  j 
1850.        is  to  be  as  valid  as  if  both  parties  had  attended.     This  is, 
—       judgment  of  the  court ;  and  in  this  case  it  was  to  pay  at  onoi! 
^r?']'^'T.5"^  the  constructive  presence  of  the  defendant;    the  service  of 
mau—Service,  uoticc  or  Order  thereupon  does  not  signify  ;  the  nulacy  is,  tbtt 
judgment  has  been  treated  as  a  judge's  order  in   its 
acceptation,  but  this  is  not  so;  it  is  a  judgment^  and  all  particf 
bound  to  take  notice  of  the  judgment  of  the  court  and  its 
and  if  the  terms  of  it  are  not  complied  with,  the  party 
under  the  94th  section,  have  power  to  issue  execniion.    Ii 
present  case  the  order  was  to  pay  forthwith.     It  is  ezactlf 
same,  therefore,  and  it  has  the  same  effect,  as  if  he  were 
Now  the  judges,  by  the  rules  which  they  framed  forthereg 
of  the  proceedings  of  these  courts,  appear  to  have  set  out  a 
form  of  a  judgment ;  it  is  not  annexed  to  the  act,  but  is  given  I 
judges,  and  properly  enough,  for  it  is  quite  possible  that  an 
may  be   required  to  be  served  by  the  County  Court  judges 
varied,  as  he  ha 3  the  power  to  vary  an  order,  or  to  specity 
particular  terms  that  may  be  imposed ;    and  such  an  order 
require   service,   so  that  it  was  necessary  the  judges  shoi: 
practicable,  contemplate  every  ][K>s5ible  contingency  that  may 
This,  perhaps,  will  explain  the  rules  and  forms  as  set  out  by 
but  this  is  here  called  an  order,  yet  it  is  not  so — it  is  a  judg^ 
It  has  the  same  effect  as  a  commitment.     The  party  against  w! 
it  is  made  is  bound  by  it,  and  without  any  previous  notice 
service,  the  order  or  proceeding  of  the  court  is  in  the  nature 
a  judgment.     It  seems  to  me,  therefore,  that  the  proceedings 
regular,  and  that  this  rule  should  be  discharged. 

Aldersox,  B. — I  am  of  the  same  opinion.  I  entertain  g 
respect  for  those  who  framed  those  rules  with  reference  to 
regulations  of  the  proceedings  of  these  courts;  they,  no  d 
acted  upon  the  ground  of  meeting  every  possible  case  which 
happen,  and  have  so  provided  for  it.  Supposing  a  case  had  occ 
by  which  it  was  necessary  to  draw  up  and  serve  any  order 
judge  may  feel  to  be  desirable,  and  they  had  not  provided  for 
they  have  done,  it  would  have  been  a  casus  omissus,  I  en 
concur  in  the  observations  of  my  brother  Parke — the  order 
a  judgment,  and  should  have  a  similar  effect  to  those  in 
Superior  Courts. 

Platt,*B. — I  think  there  was  no  necessity  to  serve  the 
or  judgment  pronounced  in  this  case  previous  to  the  levy 
made,  as  it  is  not  required  by  the  act ;  indeed,  it  is  very  rem 
that,  throughout  the  act,  nothing  whatever  is  said  as  to 
of  judgment,  there  is,  however,  as  to  service  of  summonses 
other   proceedings   under   the   act,    not   so  as  to  any  ju 
and  this  clearly  is  a  judgment ;  so   also    does    it    go  on  fo 
that  service  shall  be  made  in  reference  to  the  different  pr 
in  ejectment ;  by  the  106th  section  power  is  given  to  the 
suspend  execution  in  certain  cases;    but  here  the  order 


sable  to  serve.  Certainly  this  is  not  one ;  it  is  the  same  as 
ution  directed  to  issue  within  a  given  period^  which  is  very 
me  on  a  trial  at  Nisi  Prius,  but  there  it  is  not  served. 
8  it  necessary  here ;  it  is  the  duty  of  the  debtor  always  to 
adiness  to  pay  his  creditor :  it  very  seldom  happens  that 
dship  is  found  to  arise,  as  creditors  do  not  generally  press 
without  sufficient  cause,  or  notice  and  time  given  to  the 
to  pay  beforehand. 

Rule  discharged. 


COURT  OF  QUEEN'S  BENCH. 

January  11,  1851. 

Walters  v.  Tubton. 

nr  recovery  of  small  debts— What  is — Prohibition — 7  ^  8  Vict. 

c,  96,  s,  68. 

nor  Court  of  Record^  the  jurisdiction  of  which  is  not  Umiied  as 
9unif  though  it  is  as  to  locality,  is  not  "  a  court  for  the  recovery 
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Waltbks     1850,  a  plaint  was  commenced  in  the  County  Court  of  DerbyriB 
^'  at  Derby,   against   John  Turton,   Tomlinson^  and  Wxignt, 

^^ '      Thomas  Walters,  claiming  25/.  for  the  value  of  the  cart,  ha 

1851.       harness,  &c.,  and  for  damages  and  expenses.     On  December 

«Tji7Tj.     1850,  a  summons,  under  7  &  8  Vict,  c  96,  s.  68,  was  obtii 

Cami—Prohi'  f^^^i  the  Borough  Court  of  Record,  at  Derby,  in  the  caw 

hkiom.       John  Turton  v.  Jeremiah  Walters^  directed  to  uie  parties  lai 

Thomas  Walters,  reciting  the  issue  of  the  warrant  of  execotioi 

September  18,  1850,  the  levy  by  Tomlinson,  and  the  chum  ■ 

by  Thomas  Walters,  and  requiring  them  severally  to  appear  bil 

the  judge  of  the  Court  of  Record  at  Derby,  on  January  15,  If 

in  order    that    the    claim  might    be    adjudicated    upon. 

December   15,   the  plaint  in  the   County   Court   came  ob 

hearing,  when  the  plaintiff,  Thomas  Walters,  was  nonsuited  ■ 

John   Turton,  but  obtained  a  verdict  against    Tomlinson  t 

Wright  for  6/.,  and  an  order  was  made  for  execution  on  Juri 

5,  1851. 

Atherton  now  moved,  on  behalf  of  Tomlinson  and  Wright,  ii 

rule  calling  on  tlie  plaintiff  to  show  cause  why  a  writ  oi  proK 

tion  should  not  issue  to  the  judge  of  the  County  Court  of  Dd 

shire,  commanding  him  to  proceed  no  further  in  the  cause.  1 

question  is,  whether  the  Borough  Court  of  Record  at  Derby; 

court  for  the  recovery  of  small  debts  within  7  &  8  Vict.  c. 

s.  68,  because,  if  so,  proceedings  have  been  taken  which  put 

end  to  the  jurisdiction  of  the  County  Court,  and  remit  the  caa 

the  shape  of  an  interj)lcader  to  the  Borough  Court  of  Reo 

Section  68  enacts  "  that  if  any  claim  shall  be  made  to  or  in  re5| 

of  any  goods  or  chattels  taken  in  execution  under  the  pn»cea 

any  court  for  the  recovery  of  small  debts,  or  in  resipect  of  the  j 

coeds  or  value  thereof^  by  any  landlord  for  rent,  or  by  any  jvr 

not  being  the  party  against  whom  snoh  process  has  issued,  it  si 

be    lawful    for    the    clerk    of    the    court    out    of  which   si 

execution   issued,    upon   application   of  the   officer  churiicd  i« 

the  execution  of  such  process,  eltlier  before  or  after  any  acl 

brought  against  such  officer,  to  issue  a  summons,  calling  bei 

the  court,  out  of  which  such  execution  issued,  both  the  pi 

issuing   such   process    and   the    party   making   such   claim.  \ 

thereupon,    any    action    which    shall     have     been    bRUight 

any   of    Her    ilajcsty's    Superior    Courts    at   Westminster, 

ill    the    Court   of    Common     Pleas    at    Lancaster,   or    in  i 

local   or    inferior   court,    in    respect    of    any   such   claim.  J 

be  stayed,  and  the  court  in  which  such  action  shall  have  ht 

brought,  or  any  judge  thereof,  on  proof  of  the  issue  of  such  so 

mons,  and  that  the  goods  and  chattels  were  so  taken  in  executi 

may  order  the  party  bringing  such  action  to  pay  the  costs  of 

proceedings  had  upon  such  action,  after  the  issue  of  such  summci 

and  the  judge  of  the  Court  for  the  Recovery  of  Small  Debts,  < 

of  wliich  such  execution  issued,  shall  adjudicate  ujK>n  such  clfl 

and  make  such  order  between  the  parties  in  respect  thereof,  i 

of  the  costs  of  the  proceedings,  as  to  liim  shall  seem  fit,*  i 
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r  the  Boroneh  Court  of  Record  at  Derby  appears^  by  the     Walters 
avit  of  the  Re^sifrar,  to  be  a  court  which  has  a  jurisdiction  *- 

lecovery  of  debts  unlimited  in  point  of  amount^  but  of  course       

ted  as  to  locality ;  and  which  is  generally  resorted  to  for  the        I85i. 

very  of  small  debts  only.     This,  therefore,  is  a  court  within    Smaunehu 

x&eaning  of  sect  68.     Sect.  1  of  8  &  9  Vict  c.  127,  impliedly  cowt—Prohi' 

ribed  an  inferior  court  of  record  for  the  recovery  of  debts  as  a       intion. 

t  for  the  recovery  of  small  debts.    He  also  referred  to  the  title 

&  10  Vict  c  95,  (o)  and  12  &  13  Vict  c  101.  (A^ 

OKD  Campbell,  C.  J. — ^But  it  is  clear  that  tne  Borough 

rt  of  Record  at  Derby  is  not  a  court  for  the  recovery  of  small 

B  iTvithin  7  &  8  Vict  &  96.    It  is  quite  clear  that  the  meaning 

te  Legislature  was  to  confine  it  to  courts  of  limited  jurisdiction. 

ATTCSON,  J. — A  court  for  the  recovery  of  small  debts  is  a 

t   for  the  recoveiy  of  small  debts  only.     Now  it  does  not 

«r    that  there  is  any  limit  here  as  to  amount,  though  I 

cune  there  is  to  locality. 

Rule  refused. 

9  &  10  Vict  c  95y "  An  A9t  for  the  more  Easy  Becorery  of  Small  Debts  and  Demands 

IS  &  13  Vict  c.  lOly  An  Act  to  Amend  the  abore-named  act,  and  to  Abolish  certain 
r  Conxts  of  Beoord. 
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COURT  OF  COMMON  BENCH. 

November  11,  1850. 

Abdet  v.  Dale. 

Order  in  the  altemeUive  to  pay  or  he  committed  under  9  ^  10  Fu 

SB.  98,  99,  100. 

The  judge  of  a  County  Court  mcule  an  order  on  a  defendant  A 
deoty  adjudged  against  him,  by  instalments^  ^*or^  thai  he  be  co 
to  prison.  The  defendant  made  default^  and  thereupon  a  i 
was  issued  for  his  commitment. 

Heldy  that  the  defendant  had  a  right  to  be  heard  in  his  defeni 
committal;  and  that  an  order  for  his  imprisonment,  on  dej 
payment^  embodied  in  an  order  to  pay  by  instalments,  toas  bad 

THIS  was  an  action  of  trespass  for  assault  and  false  im 
ment.  The  declaration  stated  that  the  defendant 
20th  day  of  August,  a.d.  1849,  with  force  and  arms  assaul 
plaintifl^  and  seized  him  and  caused  him  to  be  arreste 
apprehended  and  unlawfully  committed  to  a  certain  comm 
or  prison,  called  the  House  of  Correction  for  the  Coi 
Middlesex,  and  also  there  imprisoned  the  plainti£^  and  ki 
detained  him  in  prison  there,  without  any  reasonable  or  p 
cause,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
days  then  next  following,  contrary  to  law,  &c.,  whereby,  &< 
The  material  plea  was  the  second,  which  stated  that 
the  said  time  when,  &c.,  in  the  declaration  mentioned,  to 
the  1st  day  of  June,  a.d.,  1847,  the  now  defendant,  a 
George  Cornelius  Dale,  according  to  the  form  of  the  sta 
that  behalf,  levied  their  plaint  in  the  Whitechapel  County 
of  Middlesex  against  the  now  plaintiff  for  the  recovery  of  a 
debt,  to  wit,  13/.  3^.,  then  and  within  the  jurisdiction  of  t 
court,  justly  due  and  owing  from  the  now  plaintiff  to  tl 
defendant  and  the  said  G.  C.  Dale,  which  said  court  thi 
thence,  and  continually  during  the  times  hereinafter  in  th 
mentioned,  was  holden  within  the  district  of  the  said  Court, 
James  Manning,  one  of  Her  Majesty's  Serjeants-at-law,  th 
during  all  that  time  beinc^  the  judge  of  the  said  court,  whi 
court  then  and  during  all  that  time  had  jurisdiction  to  he 
determine  the  said  plaint,  and  the  now  plaintiff  who  the 
liable  to  be  sued  in  the  said  court  for  the  said  debt  was  tl 
wit,  on  the  day  and  year  last  aforesaid^  duly  summoned  to  i 
the  said  plaint.    And  further,  that  the  now  plaintiff  afterwai 

(a)  See  Ex  parte  Kinning  (ante,  pp.  1  and  16),  and  Kuming  v.  Buckamm  {aule,  p 
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fore  the  said  time  when,  &c.,  to  wit,  on  the  10th  day  of  June,  Abdky9.Dalb. 

the  year  last  aforesaid,  appeared  in  the  said  court  bo  holden  as        

^resaid^   to  answer  the  said  plaint,  and  such  proceedings  were        * 

Hreupon  had  in  the  said  plaint  that  afterwards  and  before  the  Order  to  pa^hg 

d  time  when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid  the  »wte(»n«»<»  or 

w  defendant  and  the  said  G.  C.  Dale,  by  the  consideration  and  •^l''''*'**"'^ 

lament  of  the  said  court,  recovered  agamst  the  now  plaintiff  as 

U  the  said  debt  amounting  to  the  said  sum  of  1321  3^.,  as  also 

I  said  sum  of  2U  Is.  for  costs  and  charges  of  the  now  defendant 

1  the  said  G.  C.  Dale,  by  them  about  their  suit  in  that  behalf 

pended  by  the  said  court  then  adjudged  to  them  in  that  behalf ; 

neh  said  two  several  sums  of  13/.  3s.  and  2L  7s.,  amounting  in 

)  ^whole  to  a  large  sum,  to  wit,  the  sum  of  15/.  10s.,  were  then 

lered  by  the  said  court  in  due  manner,  according  to  the  statute 

fiat  behalf,  to  be  paid  by  the  now  plaintiff  to  the  now  defendant 
the  said  G.  C.  Dale,  by  certain  monthly  instalments,  that  is  to 
f,  by  instalments  of  Ids.  every  month,  the  first  of  such  instal* 
|Bts  to  be  paid  on  the  10th  day  of  July  then  next,  such  pay- 
ittt  to  be  made  at  the  office  of  the  clerk  of  the  said  court,  as  by 
I  record  of  the  proceedings  in  the  said  plaint  still  remaining  in 
1^  said  court  more  fully  appears.  And  further,  that  the  now 
jintiff  on  divers  days  afterwards  and  before  the  issuing  of  the 
iunons  hereinafter  mentioned  paid  divers  small  sums  of  money, 
lonnting  in  the  whole  to  the  sum  of  2Z.  7s.  4£f.,  and  no 
me,  for  and  towards  payment  of  the  said  instalments,  but 
It  the  now  plaintiff  made  default  in  payment  of  the  residue 
.the  instahnents,  although  at  the  time  of  the  issuing  of  the  said 
Riinons  hereinafter  mentioned,  the  whole  of  the  said  instalments 
&  become  due  and  payable,  and  that  \2L  12s.  Scf.,  parcel  of  the 
d  sum  of  \5L  10s.  at  the  time  of  the  issuing  of  the  said  sum- 
tts  hereinafter  mentioned,  and  of  the  making  of  the  order  and  of 
t  committal  hereinafter  also  mentioned,  remained  and  was  wholly 
e  and  unpaid  and  unsatisfied  to  the  now  defendant  and  the  said 
C.  Dale.  And  further,  that  the  said  sum  of  \2h  12s.  8i/.  so 
Kuuning  due  and  unpaid,  and  the  said  judgment  being  and 
■udning  unsatisfied,  afterwards  and  before  the  said  time  when, 
L9  to  wit,  on  the  20th  day  of  May  1849,  the  now  defendant  and 
p  said  G.  C.  Dale,  according  to  the  course  of  practice  and  rules 
^e  ssdd  court  and  the  form  of  the  said  statute,  caused  the  now 
Ittntiff  to  be  summoned,  and  the  now  plaintiff  then  was  summoned 
jBppear  at  the  said  county  court,  to  wit,  at  the  court  house  in 
Aorne-street,  Whitechapel,  on  the  31st  day  of  May,  a.d.,  1849, 
.-^mswer  such  questions  as  should  be  put  to  him  touching  his  the 
piintiflrs  estate  and  effects,  and  the  manner  and  circumstances 
which  he  the  now  plaintiff  contracted  the  said  debt  which 
the  subject  of  the  suit  in  which  the  said  judgment  was  so 
fituned  as  aforesaid^  and  as  to  the  means  and  expectations  which 
iv  now  pliuntiff  had  at  the  time  of  contracting  the  said  debt,  and  as 
^  the  property  and  means  he  then  still  had  of  discharging  the  said 
dtbty  and  as  to  the  disposal  he  might  have  made  of  any  property ; 
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AHftRvJ)AiA.  and  the  ainr  detendaiit  ayers  that  tiie  aud  8ef«nl  diSDgi  ti 
—  irUdh  the  now  plaintiff  was  bo  snmmoned  to  aasirv  wait 
^^       tions  as  should  oe  put  to  him  was  named  in  the  and  m 

Mrto^iyif  and  that  the  said  sommonsy  to  wit  on  the  SOth  daj  of  M19 
^  year  last  afbresaidj  was  in  dae  manner  served  upon  Ae  um 
"^  tiff  jpersonalljj  he  the  now  plaintiff  then  dweUing  within  tl 
of  the  Mod  ooort  And  further,  that  afterwards  and  befiM 
time  when,  &c,  to  wit  on  the  said  Slst  daj  of  Maj,  JLL 
at  the  said  oounty  court  before  the  said  ju^ge^  the  now 
nipeared  in  answer  to  the  said  summons  pnmunit  to  the  t 
thereof,  and  was  then  examined  touchinff  his  estate  and  efli 
the  manner  and  circumstanoes  under  whidi  he  oontnusted 
debt,  and  as  to  his  means  and  expectations  which  he  had  at  1 
of  the  contracting^  of  the  said  debt,  and  as  to  tfie  pron 
means  he  then  sull  had  of  ^efinying  the  said  debt^  ana  1 
disposal  he  might  have  made  of  any  proper^;  and  ther 
then  appeued  to  the  satisfaction  of  the  saia  juj^of  thesa 
and  it  was  then  adjudffed  b^  the  said  court  upon  the  aaid  t 
tion,  that  the  now  ^aintiff  had  suflSdent  means  and  a 
discharging  the  said  sum  of  12L  12«.  8d.  when  the  same 
due  under  the  said  order,  and  that  he  still  had  aofficientm 
abilitjr  of  discharging  the  same.  And  it  was  thereupon 
the  said  court,  adjuc^d  and  ordered  l^  the  said  ooort  uat 
plaintiff  should  pay  me  sum  of  12IL  12s.  StL,  together  with  U 
for  the  costs  of  the  last-mentioned  summons  and  tiie  pro 
thereon,  according  to  the  statute  in  that  behalf,  amonntin 
whole  to  the  sum  of  14£  6s.  Ad.,  by  instalments  of  lOif. ; 
month,  the  first  instalment  to  be  paid  on  the  2nd  day  of  Ji 
next,  or  that  the  now  plaintiff  be  committed  for  the  term  d 
days  to  the  house  of  correction  for  the  county  of  Middl 
Coldbath  Fields,  in  the  said  county,  according  to  the  fom 
statute  in  such  case  made  and  provided,  or  until  he  be  dis 
by  due  course  of  law,  as  by  the  last-mentioned  order  rema 
tne  said  court,  reference  being  thereto  had,  will  fully 
And  further,  that  afterwards,  and  before  this  time,  whes 
the  declaration  mentioned,  to  wit,  on  the  2nd  day  of  Ai 
the  year  last  aforesaid,  two  of  the  last-mentioned  inst 
became  due  and  in  arrear,  but  the  now  plaintiff  wholly  m 
and  refused  to  pay  the  same  or  any  part  thereof,  wherea 
said  sum  of  14£  6«.  Ad.,  and  every  part  thereof  stQl  n 
wholly  due  and  unpaid.  And  afterwards,  and  before  the  si 
when,  &c.,  to  wit,  on  the  17th  day  of  August,  in  the  yes 
siud,  the  now  defendant  and  the  said  6.  C.  Dale,  caused  to 
and  prosecuted  out  of  the  said  County  Court  then  holdei 
the  eoidjudge  within  the  district  of  the  said  court,  and  there  j 
in  due  K>rm  of  law  issued  by  the  said  court,  according  to  t 
of  the  statute  in  such  case  niade  and  provided,  a  certam  wa 
writing  under  the  seal  of  the  said  court,  and  bearing  date 
and  year  last  aforesaid,  and  directed  to  the  high  bailiff  ai 
bailiffs  of  the  said  court,  and  all  constables  and  peace 
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he  jurisdiction  of  the  sidd  court,  and  to  the  governor  of  the  Abdetv.Dalb. 

'  correction  aforesaid,  whereby,  after  reciting  the  premises        

ifore  mentioned,  the  said  high  bailiff,  bainffs  and   con-         ^^' 
and  peace  officers,  were  required  to  take  the  now  plaintiff.  Order  to  pay  i^ 
eliver  him  to  the  governor  of  the  said  house  of  correction,  ^olm^^  <^ 

said  governor  was  thereby  required  to  receive  the  now  '^P"''"'^' 
,  and  him  safely  keep  in  the  sdd  house  of  correction  for 
n  of  twenty  days  from  the  arrest  under  that  warrant,  or 
should  be  sooner  discharged  by  due  course  of  law ;  which 
rrant  afterwards,  and  before  the  said  time  when,  &e.,  to 
the  day  and  year  last  aforesaid^  was  delivered  to  Nathaniel 
hen  being  one  of  the  bailiffs  of  the  said  court,  to  be  ex- 
Q  due  form  of  law,  by  virtue  of  which  said  warrant  the  said 
el  Sykes,  so  being  such  bailiff  as  aforesaid,  afterwards,  to 
the  2nd  of  August,  in  the  year  last  aforesaid,  within  the 
ion  of  the  said  court,  in  execution  of  the  said  warrant, 
iid  his  hand  upon  the  now  plaintiff,  in  order  to  arrest  him 
;au8e  aforesaid,  and  did  then  and  there  arrest  him  for  the 
foresaid,  and  did  then  and  there  deliver  him  to  the  said 
r  of  the  said  house  of  correction,  who  did  then  keep  and 
16  now  plaintiff  in  custody  under  the  said  warrant,  for  the 
'  twenty  days  from  the  said  arrest,  which  are  the  same 
trespasses  whereof  the  plaintiff  hath  above  complained 
the  defendant. — Verification. — To  this  plea  there  was  a 
emurrer. 

in  support  of  the  demurrer. —  The  substantial  objection  to 
is,  that  the  judge  of  the  County  Court  had  no  authority 
an  order  on  the  present  plaintiff  in  the  alternative  to  pay 
ire  day  or  go  to  prison.  Neither  could  he  commit  the 
plaintiff  without  issuing  a  summons  calling  upon  him  to 
ise  whv  he  should  not  be  committed.  [Maule,  J. — That 
k  decided  already  in  this  court.]  Yes ;  it  was  decided  in 
Kimdngil  Cox,  Macrae, and  Hertslet,  16.)  The  difference 
that  and  the  present  case  is  very  slight ;  indeed,  it  appears 
hat  every  word  of  Mr.  Justice  Maule's  judgment  in  Ex 
ining  will  apply  to  the  present  case.  (A)  There  is  no  material 
m  between  them.  The  little  difference  that  does  exist  is 
.  immaterial  by  the  grounds  of  the  decision,  which  are,  that 
ntrary  to  the  policy  of  the  law  that  a  subject  shall  be 
ed  without  an  opportunity  of   being  heard   in  his  own 

It   is  obvious  the  order  to  pay  or  go  to  prison  violates 
iciple.     A  second  time  in  this  court  has  that  principle  \ 

rmed:  {Kinning  v.  Buchanan,  1  Cox,  Macr.  &  Hertslet,  375.) 
other  hand,  if  the  order  be  good,  the  judge  has  not  the 
lity  of  deciding  whether  plaintiff  has  made  default,  so  as 
ble  to  commitment.  [Maule,  J.,  referred  to  Capel  v. 
Or.  &  Jer.  558),  and  Dr.  Bentley's  case  (1  Str.  567),  as 
ve  of  a  subject's  right  to  be  heard  in  his  own  defence.  J 

(6)  See  onto,  p.  20.  :> 
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Abi»t9J>alk.     Hugh  HSl,  oontnL — The  case  of  ExpaHe  Khmmm  »  allo| 
^rr*       difierent  from  the  presentj  and  fbrms  no  auUioirity  M>r  «jn| 

the  jadgment  here  ehoold  be  for  the  pkintiff    llien  toe  \ 

'*^p^h  was  onfyonce  before  the  jadge  who  nuide  an  order  that  he  i 
^IJllJlUl^y  pay  on  a  certain  day  or  be  committed,  and  oa  fiufing  to  p 
first  instahnent  the  debtor  was  committed.  No  anbaeqiieBl 
mens  was  issued  nor  any  notice  ^ven.  Here  the  oaae  is 
difierent.  The  now  plaintifF  (the  defendant  in  tfie  County  i 
was  summoned  for  a  debt ;  he  appeared,  and  was  ordered  top 
debt  by  instahnents.  Defaolt  of  payment  haVing  been  n 
summons  was  taken  oat  pursuant  to  9  &  10  Yict  g»  95, 
when  he  appeared  and  was  examined  respecting  his  means 
and  the  circumstances  under  which  he  incurred  the  debt.  I 
99,  the  judge  has  power  to  commit  if  the  defendant's  ansn 
unsatisfactory  at  the  hearing  of  the  judgment  sommonfl^ 
was  committed  accordingly.  No  power  is  given  the  crecfitof 
the  lOOtfa  section,  or  any  other,  to  summon  the  debtor  a 
time  before  the  judge.  [  Maijle,  J.  (referring  to  the  powe 
by  sect.  100  to  the  judge  of  the  County  Court  to  rescind  < 
any  order), — surely  a  party  stands  in  the  same  relation  to  tfa 
the  second  appearance  as  when  the  first  order  was  mader 
so.  There  is  a  power  given  to  summon  the  defSsndant  bef< 
judge  and  to  mase  searchine  inquiries  as  to  the  d^endant 
duct,  but  no  power  is  given  l>y  the  statute  to  compel  the  def 
to  come  before  the  ju(^e  in  order  that  he  may  be  personal!] 
n^ted.  And  there  is  good  reason  for  this,  inasmuch  as  the 
by  the  rules  of  the  County  Court,  requiring  all  payment 
made  into  court,  must  always  be  taken  as  having  judicial  n< 
what  payments  are  made,  and  consequently  when  default  a 
all  payments  being  made  to  the  clerk  of  the  court.  P^ ah 
— It  seems  to  me  plain  enough  that  the  act  says  the  debtc 
pay,  or  in  default  be  committed.  The  ground  on  which  JEi 
case  was  decided  in  this  court  was,  that  circumstances  ma 
occurred  before  the  expiration  of  the  time  for  payment,  disei 
the  party  to  pay,  and  that  he  ought,  therefore,  to  have  an  oi 
nity  of  going  to  be  heard  before  he  is  committed.]  In  IR 
case  there  was  no  judgment  summons.  [Maule,  J. — Th 
mon  law  principle,  which  says  no  man  shall  be  punished  witl 
opportunity  of  being  heard,  comes  in  whether  the  statute  has 
express  attention  to  the  matter  or  not.]  There  is  a  case 
Exchequer,  under  the  Tithe  Commutation  Act,  which  shoul 
have  the  attention  of  the  court :  {Be  The  Hammersmith  Rent-i 
4  ExcL  87.)  The  question  there  was,  whether  an  order  co 
made  ex  parte,  and  the  court  held  it  might  be  done  if  it  ap] 
that  such  was  the  intention  of  the  Legislature.  The  usual  pi 
is  to  make  an  order  for  the  committal  of  the  party  which 
in  the  office  and  issued  if  the  instalments  be  not  paid.  The 
of  this  order  is  such,  that  nothing  could  excuse  the  defendan 
made  default.  The  only  ground  on  which  I  leave  the  case 
court  is,  that  the  defendant  has  no  means  of  relief. 
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Lush  was  not  called  upon  to  reply.  ABDET«.DALie 

Jeryis,  C.  J. — It  seems  to  me  that  the  court  is  bound  by  the        ."777 

ithority  in  Ex  parte  Kinninffy  and  therefore  the  plaintiff  is  entitled        .' 

> judgment.  Though  the  facts  are  not  precisely  the  same  in  that  Ordertopaghif 
■K  as  in  this,  the  judgment  there  rests  on  the  broad  and  general  ^^i^l^J^ 
iinciple  that  a  party  shall  not  be  committed  without  an  oppor- 
ipiity  of  first  being  heard  in  his  own  defence,  and  I  see  nothing 
I  this  statute  calculated  to  take  that  right  away.  The  99th  section 
jfthe  statute  gives  power  of  committal  in  any  one  of  seven  cases, 
*  the  last  is — "  If  it  shall  appear  to  the  satisfaction  of  the  judge 
the  party  summoned  has  then,  or  has  had  since  the  judgment 
dned  against  him,  sufficient  means  to  pay  the  debt,  either 
jethei  or  by  instalments,  which  the  court  shall  have  ordered ; 
^  if  he  shall  refuse  or  neglect  to  pay  the  same  as  shall  have  been 
[ordered,  it  shall  be  lawful  for  such  judge,"  &c.  If  the  party 
and  refuses  to  pay  according  to  the  order,  the  judge  has  at 
power  to  commit.  The  provisions  and  directions  of  the 
itc  are  not  inconsistent  with  the  common  law  rule  already 
irred  to,  and  there  is  no  necessity  for  straining  the  section 
rend  its  strict  meaning,  so  as  to  uphold  this  plea  and  extend 
power  of  the  judges.  This  case,  then,  being  altogether  con- 
(nt  with  the  principle  on  which  this  court  acted  in  Ex  parte 
iiiff,  the  court  will  follow  that  case,  and  judgment  must  be 
the  plaintiff. 

~  lULE,  J. — I  agree  with  the  Lord  Chief  Justice.     It  is  not 

lary  I  should  go  through  the  whole  case.     I  suggested,  in 

course  of  the  argument,  all  the  objections  that  occurred  to  me, 

that  if  they  could  be  met  they  would  be  well  answered  by 

[ilL     It  is  enough  here  to  go  on  the  general  principle  of  law 

down  by  the  Chief  Justice.     No  doubt  an  act  of  Parliament 

it  override  that  principle ;  but  so  long  as  nothing  expressly 

|.that  effect  is  enacted,  the  court  must  follow  the  dictates  of 

justice. 
[Williams,  J. — I  am  of  the  same  opinion.     I  was  not  one  of 
i  judges  who  decided  the  case  of  Ex  parte  Kinninff,  but  on 
^iw  of  that  case  I  fully  concur  in  the  judgment  of  the  court 
_  lit. 
*  Talfourd,  J. — I  am  of  the  same  opinion. 

Judgment  far  the  plaintiff. 
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COURT  OF  EXCHEQUER. 

Junuary  24  and  31,  and  February  7,  1851. 

Power  v.  Joi^s. 

Affidavit^lZ  ^  14    llct.  c.  61,  88.  11,  13— Coffin— A^.  Gm 

Term,  1  Vict. 

In  an  action  of  debt  in  a  Superior  Court,  the  defendant  paid  ini 
the  sum  of\2L  13$.  Zd,y  and  the  plaintiff  tooh  out  that  sum  in  u 
tion  of  his  claim,  and  entered  a  nolle  prosequi  as  to  the  residue 
causes  of  action  :  he  theti  applied  to  a  judge  at  chambers  um 
13/A  section  cf  the  13  <(*  14  Vict,  c.  61,  and  obtained  an  on 
costs  on  the  statement  of  the  attorney^ s  clerh,  unsupported  by  ajl^ 
On  an  application  to  the  court  for  a  rule  to  rescind  such  order 
appearing  by  the  affidavits  that  any  objection  was  made  to  tht 
at  chambers  entertaining  the  case,  the  court  refused  the  rule. 
A  rule  having  beeti  subseqtiently  granted  on  amended  affidavits. 
Held,  that  the  13/A  sectioti  of  the  County  Courts  Extension  Act, 
gives  power  to  a  judge  to  make  an  order  for  the  plaintiff'  to  ht 
costs  in  certain  cases  was  not  applicable  to  the  above  case ;  b% 
the  plaintiff  was  entitled  to  his  costs  under  Reg,  Gen,  Trin, 
1   Vict. 

MACNAMARA  moved  for  a  rule,  calling  on  plaintiff  to 
cause  why  an  order  made  by  Piatt,  B.,  should  not  I 
scindcd,  and  why  the  sum  o{  5L  \Ss,  8d,  jmid  under  protest,  8 
not  be  returned  to  the  defendant.  The  order  was  made  c 
2nd  of  last  January  for  the  plaintiff  to  have  the  costs  und< 
County  Court  Extension  Act,  13  &  14  Vict  c.  61. 

The  action  was  in  debt.  The  defendant  pleaded  as  to  12/.  11 
payment  into  court,  and,  as  to  the  residue,  never  indebted, 
plaintiff  took  out  of  court  the  sum  so  paid  in,  and  entered  a 
prosequi  as  to  the  residue  of  the  causes  of  action.  He  ther 
recovered  less  than  20/.  in  an  action  ex  contractu,  and,  in  ord 
have  costs,  it  became  necessary  for  him  to  apply  for  them  « 
13  &  14  Vict,  c  61,  ss.  11,  13.  It  was  contended  that  thee 
of  this  statute  is  to  shift  the  onus  from  the  defendant  to  theplai 
who  must  now  show  his  title  to  costs,  instead  of  the  defeo 
having  to  show  that  the  plaintiff  ought  to  be  deprived  of  ti 
The  plaintiff*  issued  a  summons  under  the  act,  but  at  the  ha 
he  did  not  produce  any  affidavit,  nor  did  he  show,  by  affidari 
otherwise,  that  he  came  within  the  exceptions  of  the  statute, 
the  other  hand  affidavits  are  now  produced  to  tlie  effect  that  h 
not  come  within  such  exceptions.     The  learned  judge,  it  «pp 
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le  the  order  upon  the  ground  that^  the  pluntiff  is  deprived  of      Powkr 
s  only  in  cases  where  the  sum  recovered  is  recovered  by  verdict  ^ 

'  the  Court. — It  does  not  appear  that  any  objection  was  made      ^^^ 
»re  the  judge  on  the  ground  that  no  affidavit  was  produced  bj        I85i. 
plaintiff.]     Cause  was  shown  against  the  summons,  and  the  rv^T"^ 
atiff  ought  now  to  make  out  his  title  to  costs  with  as  much  Am^Lmu  Act 
:tness  as  was  observed  towards  the  defendant  when  he  sought      —Cottt. 
Qtcr  a   suggestion  under  9  &  10  Vict,  c  95^  to  deprive  the 
itiff  of  costs.     The  mere  statement   of  an  attorney's  clerk 
lot  be  suffident  to  show  that  a  party  comes  within  the  concur- 

clause  of  the  former  act  or  the  exceptions  of  the  latter  one. 
ARKE,  B. — It  would  add  to  the  expense  of  hearing  matters  at 
libera  if  affidavits  were,  in  all  cases,  required,  and  it  is  the 
ct  of  these  statutes  to  afford  cheap  and  speedy  remedies.  As 
*  affidavit  does  not  show  that  any  objection  was  made  at  the 
ing  to  the  judge  entertaining  the  case  without  affidavits,  you 
lot  entitled  to  a  rule. 

D  a  subsequent  day,  the  court  granted  a  rule  nisi  on  amended 
nvits.  Cause  to  be  shown  at  chambers  on  the  7th  of  February. 
Montague  Smith  now  showed  cause  accordingly.  The  ques- 
isy  whether  the  words  '^  recover  a  sum  not  exceeding  20/."  in 
1 1  th  section  of  the  County  Court  Extension  Act  apply  to  a  case 
re  the  sum  of  money  has  been  paid  into  court,  and  taken  out 
itisfaction  ?  By  Reg.  Gen.  Trinity  Term,  1  Vict,  the  plaintiff, 
'  the  delivery  of  a  plea  of  payment  of  money  into  court,  is  at 
ty  to  reply  to  the  same  by  accepting  the  sum  so  paid  into 
t  in  full  satisfaction  and  discharge  of  the  cause  of  action,  in 
set  of  which  it  has  been  paid  in ;  and  he  is  at  liberty  in  that 
to  tax  his  costs  of  suit ;  and  in  case  of  nonpayment  thereof 
ia  ibrty-eight  hours  to  sign  judgment  for  his  costs  of  suit  so 
iL  That  rule  has  the  force  of  an  act  of  Parliament,  and  is  not 
aled  by  the  County  Court  Acts.  The  judgment  in  such  a 
18  for  the  casU^  not  for  the  debt,  and  it  is  only  when  the  debt 
vered,  that  is  recovered  b^  judgment,  does  not  exceed  20/., 
the  plaintiff  is  to  be  deprived  of  costs.  Brooks  v.  Rigby  (2 
fc  £.  21),  is  in  point.  There  the  plaintiff  had  arrested  the 
adant  for  an  alleged  debt  of  202.,  and  declared  against  him  in 
mpsit  for  goods  sold,  &c,  adding  a  particular  of  demand  to  the 
unt  of  20L  The  defendant  paid  122.  into  court  and  pleaded 
payment  according  to  Reg.  (jen.  Hil.  4  Will.  4,  averring  that 
plaintiff  had  sustained  no  further  damage.  The  plaintiff  took 
money  out  of  court,  and  a  motion  was  made  on  behalf  of  the 
ndant  for  costs  under  43  Geo.  3,  c.  46,  s.  3,  whereby  the 
ndant  is  entitled  to  costs  in  all  actions  where  the  plaintiff  shall 
recover  the  amount  of  the  sum  for  which  the  defendant  shall 
^  been  arrested  and  held  to  special  bail :  but  the  Court  refused 
nd  Taunton,  J.,  said,   ^^  the  plaintiff  does  not  recover  the  sum 

in,  for  the  rule  only  enables  nim,  on  accepting  it,  to  sign  judg- 
t  for  the  costs.''  A  similar  case  is  that  of  Bowe  v.  Bhodes 
!r.  &  M.  379.)  In  Beed  v.  Shrubsole  (1  Cox,  Macrae,  &  Hertslet, 
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FowBR  226\  the  County  Court  Act  was  held  not  to  apply  to  ji» 

^'  by  default.     The  plaintiff  was  therefore,  in  this  case,  ent 

his  costs. 

1850  Macnamara,  in  support  of  the  rule. — The  order  is  deai 

ComuTcomis  ^^  ^^^'  \^  ^^  ^^  *  ^^  ^^^^  c  61,  the  plaiutiflF  is  bound  t 
AmaSment  Act  ^  ^^^  Satisfaction  of  the  judge  that  the  action  was  brougl 
—Coits.  cause  in  which  concurrent  jurisdiction  was  given  to  the  s 
Courts  by  9  &  10  Vict.  c.  95,  s.  128,  or  for  which  no  phdn 
have  been  entered  in  a  Countv  Court,  or  that  the  cai 
removed  from  a  Countv  Court  by  certiararu  And  this 
bound  to  do,  whether  there  was  a  verdict  in  the  action 
The  plaintiff  did  not  show  that  he  came  within  any  one  < 
requirements,  but  had  merely  urged  when  before  the  judg 
the  hearing  on  the  order^  that  the  case  was  analogous 
where  judgment  by  default  had  been  suffered,  which  is  e: 
excepted  out  of  the  Extension  Act  by  the  11th  section. 
Shrubsole  was  decided  under  the  first  County  Court  Act,  b 
the  words  were — "  and  a  verdict  shall  be  found  for  less  th 
(sect.  129) ;  judgment  by  default,  therefore,  was  not  witU 
The  other  cases  cited  for  the  plaintiff  proceeded  upon  a  < 
statute,  and  were  applicable  to  a  different  state  of  circun 
The  rule  (Trinity  Term,  1  Vict.)  giving  the  plaintiff 
repealed  by  the  County  Courts  Act  in  cases  where  the  sui 
out  does  not  exceed  20i  The  word  **  recover  **  means  " 
and  it  is  immaterial  whether  it  be  by  verdict  or  otherwis 
money  was  paid  under  the  order,  and  therefore  should  be  i 
if  the  order  be  rescinded. 

Platt,  B. — The  order  in  this  case  must  be  rescinded, 
it  was  unnecessary,  inasmuch  as  I  am  of  opinion  that  the 
was  entitled  to  his  costs  under  the  rule,  independent!; 
statute.  But  as  the  costs  were  taxed  before  the  order  wa 
I  shall  not  direct  them  to  be  returned ;  and  the  defendant 
substantially  failed,  this  rule  must  be  discharged  with  cost^ 

Rule  discharged  with  cosi 

(•)  Tarrant  v.  Morgan  (2  C.  M.  &  R.  252)  was  a  case  where  the  defeodj 
payment  of  IZ.  IS«.  into  court  in  sAtisfaction  of  the  cause  of  action,  and  the  plaioti 
mooej  oat  of  court.  It  was  then  held  that  the  defendant  was  not  entitled  to  a 
to  deprive  the  plaintiff  of  costs,  on  the  ground  that  the  action  was  brooght  to  rec 
a«m  than  40f.,  and  ought  therefore  to  have  been  brought  in  the  Conn^  Coort. 
Richards  ?.  Bhuk,  6  0.  B.  443,  Rep.) 
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COURT  OF  COMMON  PLEAS. 

Michaelmas  Term,  1850. 

Be  H.  Hawksbee. 

JurisdicHon —  Commitment — Judgment. 

fendani  had  been  committed^  under  sect  95,  for  nonpayment  of  a 

according  to  the  order  of  the  court.     The  judgment  was  dated 

iy  12,    1848,  and  the  order  for  commitment  was  not  made  until 

wember  12,  1850.     The  judgment  had  not  been  revived  by  set,  fa, 

otherwise, 

^notion  for  habeas  corpus  to  bring  up  the  prisoner  to  be  discharged 

this  groundy  the  court  refused  the  rule. 

%  a  judgment  after  a  year  and  a  day  is  voidable  only^  and  not 

9 

'  m 

%  if  it  be  necessary  to  revive  a  judgment  in  the  County  Court  f 

lAKSON  applied  for  a  habeas  corpus  to  bring  up  the  body  of 
Henrj  Hawksbee,  a  prisoner^  who  had  been  committed  by  a 
of  a  County  Court,  under  the  99th  section  of  the  8  &  9 
c  95,  for  nonpayment  of  a  debt  adjudged  against  him.  The 
of  the  judgment  was  July  12,  1848,  and  the  order  for  com- 
snt  under  the  section  above  referred  to  was  not  made  till 
12th  of  November  in  the  present  year.  It  was  contended 
there  was  no  judgment  to  warrant  the  commitment,  inasmuch 
judgment  was  more  than  a  year  old,  and  there  had  been  no 
fhror  by  scire  facias  or  otherwise.  [Jervis,  C.  J. — Is  there 
instance  where  it  was  held  that  a  sci,  fa,  was  necessary  to 
|tve  a  judgment  where  there  is  no  judgment  roll  ?]  It  is  laid 
in  Bacon's  Abridgment,  and  the  text-books  of  practice,  that 
the  lapse  of  a  year  and  a  day  a  judgment  must  be  revived  in 
case:  (Bacon's  Abridgment,  tit.  "Execution.")  The  debt 
payable  by  instalments  and  default  made.  [Maule,  J. — 
;n  was  the  last  instalment  paid  ?]  More  than  a  year  and  a 
before  the  date  of  the  order  for  commitment.  There  ought, 
ious  to  this  commitment,  to  have  been  some  method  followed 
which  the  judgment  would  be  revived.  This  was  not  the  case; 
ifore,  as  there  are  distinct  authorities  showing  that  the  law  pre- 
a  judgment  to  have  been  satisfied  after  a  year  and  a  day, 
court  will  assume  this  judgment  to  be  so,  and  that  the  jud^e 
I  the  County  Court  had  no  jurisdiction  in  the  matter  when  he 
Mde  the  order  for  the  applicant's  imprisonment :  (Comyn's  Dig. 
t  *  Execution,"  F.  4,  citmg  4  Levmz,  and  2  Lutw.)  [WiL- 
Umb,  J. — ^I  thought  it  had  been  solemnly  decided  that  a  judg- 
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Re         ment  after  a  year  and  a  day  was  voidable  and  not  void.    Jebyi^ 
iiAWKflBKE.    Q  j^ — "pi^g  Qi^g  Qf  Patrick  V.  Johnson  (3  Levinz),  is  an  anthon^j 

1850.  direct  against  you  ;  it  was  there  held  that  an  execation 

sci.fa.  after  a  year  and  a  day  is  voidable  and  not  void.    Mat 

Arwvrlr  ^*  referred  to  Chitty's  Archbold  (1013),  where  the  aathoiitiesi 

rwra.  oj,  cQiig^^gj "]      ^g   no  provisions  have  been  made  in  the  Co 

Courts  Act  for  reviving  a  judgment,  it  is  submitted  that  the 
mon  law  rule  prevails ;  this  being  so,  the  committal  was  ii 
and  the  prisoner  should  be  brought  up  for  his  discharge.  [Mai 
J. — If  the  proceedings  are  irregular,  you  can  move  to  set 
aside.] 

By  the  Court. — This  rule  cannot  be  granted;  but  the 
expresses  no  further  opinion  than  that  a  judgment  under 
circumstances  is  voidable;  it  is  not  void. 

Rulerefkui 


JUDGES'  CHAMBERS. 

December  14,  1850. 

(Before  Platt,  B.) 

Jones  r.  Holdswortu  and  another. 

Cou7ity  Court — Certiorari — Construction  of  IS  ^   14  Vict, 

c.  61,  s,  16 — Costs, 

Sect,  i6  of  the  County  Court  Extension  Act  etiactSj  "  that  no  judg\ 
order,  or  determination  given  or  made  by  any  judge  of  a  County  d 
nor  any  cause  or  matter  brought  before  him^  or  pending  in  this 
shall  be  removed  by  appeal^  motion,  writ  of  error,  certiorari,  or 
wise,  into  any  other  court  whatever,  save  and  except  in  the  mai 
and  according  to  the  provisions  hereinbefore  mentioned,"    And  sett 
of  the  same  act  enacts  that  this  and  the  General  County  Courts 
shall  be  construed  as  one  : 

Held,  that  the  first^menthned  section  is  to  be  construed  with  referenet 
sect,  90  of  9  Sf  10  Vict,  c,  95,   and  that  the  certiorari  is  nottkeri^ 
token  away  or  limited  to  cases  within  the  former  jurisdiction, 

IN  this  case  a  plaint  had  been  entered  in  the  County  Court* 
Carnarvonshire,  to  recover  50/.  as  damages,  for  not  supplyil 
a  cargo  of  slates  accordino:  to  agreement.  The  defendants  if 
plied  to  Martin  B.,  for  a  certiorari  to  remove  the  proceedings '■f 
the  Court  of  Exchequer,  which  was  granted. 

Morgan  Lloyd  now  appeared   in  support  of  a  summons  fa  ^ 
procedendo. — I  meant  to  contend,  in  support  of  this  applicrti* 
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le  certiorari  has  been  taken  av^ay  in  all  cases  above  20/.  by  Joxm 
6  of  the  Extension  Act,  and  that  the  construction  of  sects. 
,  and  16,  taken  together,  is  that  the  appeal  thereby  given 
tended  to  be  the  only  means  of  removing  a  plaint  for  a  cause 
on  above  20/.  from  the  County  Court ;  but  since  I  have 
nto  this  room,  I  have  been  informed  by  an  eminent  counsel 
r.  Baron  Parke  has,  two  days  ago,  decided  that  the  certiorari  CertiormrL 
t  been  taken  away  by  the  section  in  question ;  and  as  I  have 
formed  that  the  question  was  fully  argued  by  counsel  before 
iron  Parke,  and  that  he  took  time  to  consider  his  judgment, 
d  be  unwise  in  me  to  press  the  ])oint  further. 
ler,  for  the  defendant,  then  applied  for  costs,  and  said  that 
plaintiff  could  not  be  forced  to  proceed  with  the  action,  nor 
prossed^  the  defendant  could  not  in  any  event  obtain  his 
nless  the  judge  granted  them  now. 

fan  Lloydy  contr^ — This  was  a  proper  question  to  be  raised, 
could  not  know  of  Mr.  Baron  Parke*s  decision,  given  only 
ys  ago,  except  by  accident.  The  question  was,  whether 
1 6  of  tlie  Extension  Act  referred  to  the  previous  two  see- 
that  act,  or  to  sect.  90  of  the  former  act.  It  was  not  as 
her  the  two  are  to  be  construed  as  one  or  not,  which  is  per- 
lear. 

:t,  B. — This  was  a  proper  question  to  be  raised,  and  the 
list  be  costs  in  the  cause. 

Summons  dismissed  without  costs. 


COURT  OF  COMMON  BENCH. 
Sittings  at  Westminster  in  Hilary  7>rm,  1851. 

January  16. 
(Before  Mr.  Justice  Talfourd.) 

Osmond  v.  Bone. 


Set-off— Costs— Certificate— \Z  Sf  14  Vict,  c.  61. 

he  plaintiffTs  debt  is  reduced  below  20/.  by  set-off,  the  court  at 
al  will  grant  a  certificate  to  empower  the  plaintiff  to  receive  costs. 

J  was  an  action  in  assumpsit  to  recover  48/.  as  money  had 
d  received.  The  defendant  pleaded  a  set-off  as  to  35/., 
o  the  residue  tion  assumpsit. 

o  o  2 
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The  jury  found  a  verdict  for  the  plaintiff  on  the  genenli 
and  for  the  defendant  on  the  plea  of  set-offi     Yerdiist^  ISL 

M^Oubrey,  for  the  plaintiff,  applied  for  a  oertifiwie 
13  &  14  Vict  c.  61,  es.  11  and  13,  to  entitle  the  plaintiff  to 

Talfourd,  J. — This  is  not  a  fit  case  for  a  oertifioattti 

M^Oubrey. — It  is  a  case  in  which  the  original  Comity 
Act  does  not  apply.  At  all  events,  the  phuntiff  is  entitled  tD 
in  the  Superior  Court,  though  a  set-off  may  be  o^aUe  of 
against  him:  (  Woodhama  v.  Neuman^  1  Cox  &  Ma&  231.) 
in  any]  case  of  assumpsit  where  the  plaintiff  recoren  an 
not  exceeding  207.,  he  can  recover  no  costs  (by  13  A  14  Yioki  e. 
&  11)  unless  he  obtains  a  certificate  under  sects.  12  or  IS. 
ground  of  the  application  here  is  under  sect.  13,  that  this 
*^  was  brought  for  a  cause  in  which  concurrent  j 
to  the  Superior  Courts  "  by  9  &  10  Vict,  a  95. 

Talfourd,  J.,  granted  the  certificate. 


NoTK. — Qwere^  whether  the  jad^  at  Nin  Prins  hmd  any  jmudietkn 
Semble,  on  the  aalhoritj  of  Beswiek  v.  Capper  (1  Cox  ft  Hae.  8441),  ba  bad  ji 
under  sect.  12. — Rkpobter. 


COURT  OF  QUEEN'S  BENCH. 

Hilary  Term,  1851. 

Woodcock  v.  Pritchard  and  another. 


Execution — Landlord's  claim —  Wearing  apparel — Inq}iem€ntt  ef 

Trade — Bailiffs. 

Sect   96  o/  the    County    Courts   Act  protects  wearing  apparei 
implements  of  trade  from  seizure  under  an  execution  issued  frstm 
County  Courts, 

But  where  the  landlord  gave  to  the  bailiff  a  notice  in  writing \ 
sect,  107,  claiming  arrears  of  rent^  the  bailiff  may  distrain  smek 
apparel  and  implements  of  trade^  in  order  to  satisfy  the  rest 
claimed, 

THIS  was  an  action  of  trespass. — The  declaration  stated  tl 
the  defcDdaiits,  on  the  11th  of  September*  1849,  i0 
certain  goods,  to  wit,  a  bedstead,  sign-board,  pillows,  &Oit  of 
value  of  5/.,  the  same  being  the  bedding  of  the  plaintiff  audi 
family,  and  the  implements  of  his  trade,  and  converted  and ' 
posed  of  the  same,  &c. 
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The  defendants  pleaded^  Ist,  not  guilty ;  2ndl7,  that  the  goods 
re  not  the  goods  of  the  plaintiff;  3rdly,  that  the  goods  were 
Bed  after  the  passing  of  the  County  Courts  Act,  and  under  that 
p  and  that  no  notice  of  action  was  given ;  4thly,  that  before  the 
sure  of  the  goods  a  plaint  was  levied  by  one  Steward  against 
>odcock  (the  plaintiiF)  in  the  Whitechapel  County  Court  for        

sum  of  1/.  195. ;  that  Steward  recovered  judgment  for  that  sum    Excctuwn— 
I  costs ;  that  the  sum  recovered  was  ordered  by  that  Court  to     ^ndionf* 
paid  at  the  rate  of  85.  per  month ;  that  Woodcock  did  not  pay 
ording  to  the  order  of  tne  court,  whereupon,  after  default  made, 

clerk  of  the  court,  at  the  request  of  Steward,  issued  a  Ji.  fa. 
'.  a  warrant  of  execution  directed  to  the  bailiffs  of  the  said  court, 
hwith  to  make  and  levy  the  amount  upon  the  goods  of  the 
ntiff,  except  the  wearing  apparel  and  bedding  of  the  plaintiff 

his  family,  and  the  tools  and  implements  of  his  trade,  if  any, 
the  value  of  51  ;  that  he  had  no  goods  in  the  Whitechapel 
rict,  whereupon  a  warrant  issued  into  the  district  of  Lambeth 
inty  Court,  and  was  there  executed ;  and  under  the  said  war- 
;  the  goods  and  chattels  of  the  plaintiff  found  in  his  apartments 
e  seized,  for  the  purpose  of  levying  the  moneys  so  directed  to 
evied  by  the  warrant  of  execution  ;  that  the  landlady  of  the 
"tnients  gave  notice  to  the  bailiffs  of  her  claim  for  14*.  as 
ars  of  rent;  and  that  they  distrained  as  well  the  amount  of 

as  the  debt  and  costs  under  the  writ,  and  took  the  goods  in 

declaration  mentioned,  as  a  distress  (specifying  the  goods 
'Xly  as  they  were  specified  in  the  declaration)  for  rent,  and 
rwards  sold  the  same,  as  they  were  not  replevied.  The  plain- 
took  issues  on  the  other  pleas,  and  demurred  to  the  last.  The 
ition  raised  on  this  demurrer  was,  whether  a  bailiff  executing 
process  of  a  County  Court  for  debt  and  costs,  and  on  whom 
ce  of  a  claim  for  rent  by  a  landlord  is  served,  can  make  a 
3ral  levy  on  the  bedding  and  implements  of  the  trade  of  the 
tor  under  the  value  of  5/.,  paying  thereout  the  rent  owing  by 
debtor  to  his  landlord.  The  96th  section  of  the  County  Courts 
.  (9  &  10  Vict.  c.  95),  provides  "that  every  bailiff  executing 

process  issuing  out  of  the  County  Court  against  the  goods 
chattels  of  any  person,  may,  by  virtue  thereof,  seize  any 
ds  and  chattels  of  such  person,  except  the  wearing  apparel  and 
ding  of  such  person  and  his  family,  and  the  tools  and  instru- 
its  of  his  trade  to  the  value  of  5/.,  which  shall  to  that  extent  be 
tected  from  seizure."  The  107th  section  authorizes  the  land- 
I,  by  any  writing  under  his  hand,  or  the  hand  of  his  agent,  to 
delivered  to  the  officer  making  the  levy  (the  writing  stating 

terms  of  the  holding  and  the  rent  payable  for  the  same)  to  claim 
'^  rent  then  due  to  him,  not  exceeding  the  rent  of  four  weeks, 
ere  the  tenement  is  let  by  the  week ;  and  in  case  of  the  claim 
Qg  so  made,  the  officer  making  the  levy  shall  distrain  as  well  for 
t  amount  of  the  rent  so  claimed  and  the  costs  of  such  additional 
Iress  as  for  the  amount  of  money  and  costs  for  which  the  warrant 
execution  issued  under  this  act,  and  the  costs  of  the  sale. 


430 


COUNTY  COURTS  CASKS. 


Woodcock 

V. 

PRITCUABD 

ASID 

Alfonuui. 

1851. 

Execuliom — 

La/uUitrag 

clatM, 


The  case  was  argued  before  Patteson^  Coleridge,  Wig 
and  Erie,  JJ. 

Hake,  in  support  of  the  demurrer. — Can  the  execntkni  < 
and  the  bailiff  of  the  County  Court  compel  the  landlord 
the  debtor's  wearing  apparel  and  implements  of  trade?  Wa 
intention  of  the  statute  to  give  them  any  such  power? 
not.  Sect.  96  expressly  protects  those  articles  from  seizur 
an  execution ;  and  when  sect.  107  gives  power  to  the  h 
distrain  for  the  landlord's  rent,  the  subject  matter  of  the  sc 
confined  to  the  goods  liable  to  be  taken  in  execution;  a 
excludes  the  implements  of  trade  and  wearing  apparel. 
BIDOE,  J. — ^But  the  tenant  may  replevy  the  goods  seizi 
distress  for  the  rent;  and  he  cannot  replevy  those  ti 
execution.]  Both  are  in  the  nature  of  an  execatiooy  as  ajq 
the  use  of  the  words  *^  additional  distress."  If  that  were 
the  greatest  confusion  would  follow ;  because  all  the  otl 
visions  of  the  act  relating  to  the  sale  and  appraisement 
goods  expressly  apply  to  goods  '^  taken  in  execution.*^ 
RIDGE,  J. — The  law  had  already  provided  for  goods  dist 
Then  there  must  be  one  appraisement  under  sect.  106 
County  Courts  Act,  of  goods  taken  in  execution,  and  a  i 
appraisement  under  the  statute  of  Anne,  of  goods  distnu 
rent.  [Wightman,  J. — If  the  tenant  replevied,  the  bailii 
return  the  excepted  articles,  and  sell  the  others.  Colerid 
How  does  the  tenant  suffer  ?  If  the  landlord  came  in  pei 
he  might  take  the  exempted  articles.  The  officer  becoi 
bailiff  of  the  landlord  for  one  purpose,  but  he  is  the  office 
court  for  the  other.]  The  statute  13  &  14  Vict,  c  61 
requires  the  landlord  to  be  paid  out  of  the  moneys  raiset 
execution.  [Wightman.  J. — IJut  that  statute  passed  a 
seizure  took  place,  and  is  not  retrospective.]  Palgrave  v.  W 
1  Stra.  214,  was  referred  to. 

Hannen^  contra,  was  not  called  upon. 

Coleridge,  J. — We  are  all  of  opinion  that  the  plea 
for  the  reasons  indicated  during  the  argument 

Judgment  for  defeni 
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January  11  and  January  13»  1851. 

De  Porquet  v.  Bury. 

County  Court — Suggestion — Cause  of  action, 

hhIs  were  ordered  by  defendant  at  the  plaintiff's  shop  to  be  sent  by 
railway  to  the  defendants  residence.  The  goods  were  delivered  at  the 
railttay,  and  by  the  railway  company  conveyed  to  the  defendant, 
Neither  the  plaintiff^s  shop  nor  the  railway  station  were  within  the 
Ji,  district  of  the  County  Courts  within  whic/i  the  defendants  residence 
teas  situated: 

Hdf  that  the  cause  of  action  did  not  arise  in  any  material  point  within 
ike  district  A, 

N  this  case  a  suggestion  had  been  entered  upon  the  roll  under 
Stat.  9  &  10  \^ct.  c  95,  ss.  128,  129,  which  had  been  tra- 
rsed.  The  issue  raised  thereon  came  on  for  trial  before  Lord 
impbell,  C.  J.,  at  the  sittings  in  London  after  Michaelmas  Term 
ity  when  a  verdict  was  entered  for  the  plaintiff,  leave  being 
served  to  the  defendant  to  move  to  set  aside  the  verdict  and  to 
ter  it  for  himself. 

J\imell  moved  accordingly  to  enter  the  verdict  for  the  defen- 
nt,   or  for  a  new  trial  upon  affidavits.     Upon  the  latter  point 
e  rule  was  refused.    Upon  the  former,  he  cited  Coates  v.  Chapliny 
Q.  B.  483. 
The  facts  appear  from  the  judgment. 

Cur,  adv.  vult. 

Lord  Campbell  delivered  the  judgment  of  the  court. — We 
Lve  considered  this  case  in  which  a  motion  was  made  on  Satur- 
LT,  the  question  being  whether,  under  the  9  &  10  Vict,  c  99, 

128,  the  cause  of  action  arose  wholly  or  in  some  material  part 
itlvin  the  jurisdiction  of  the  Waltham  district  of  the  County 
ourt  of  Essex.  We  are  of  opinion  that  no  part  arose  within  the 
LTisdiction  of  that  court.  Tne  facts  were  shortly  these.  The 
sfendant,  residing  at  Waring,  within  the  jurisdiction  of  that 
^urt,  ordered  a  ploughshare  and  a  plough  to  be  sent  by  the 
laintiff  to  Waring  by  the  Eastern  Counties  Railway,  it  being 
greed  that  he,  the  defendant,  should  pay  the  carriage.  The  manu- 
^xjtory  of  the  plaintiff  was  in  Essex.  The  plough  and  the  plough- 
wre  were  made  in  that  manufactory,  and  were  delivered  according 
^  order  at  the  station  of  the  Eastern  Counties  Railway  Company 
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Dk  Pobqukt  at  Stratford,  not  within  the  jurisdiction  of  the  Waltham  Countj 
Court,  and  were  forwarded  by  the  carrier  to  the  defendaDt,  and 
he  received  them  at  Waring.  The  action  was  brought  fiir 
1851.  goods  sold  and  delivered,  and  the  plaintiff  recovered  the  samof 
■""  _  3/.  105.  A  suggestion  was  entered  that  the  cause  of  action  aroee 
Ct^^^action,  within  the  jun^iction  of  the  County  Court  for  Waltham,  Now, 
when  anting.  WO  are  of  Opinion  that  it  did  not — no  part  of  it — ^because  the  cauae 
of  action  was  completely  out  of  the  jurisdiction,  and,  therefore,  no 
part  could  have  arisen  within  the  jurisdiction.  The  order  wu 
given  at  the  office  in  Fenchurch-street  The  articles  were  made 
in  Essex,  and  were  delivered  according  to  order  at  the  station  it 
Stratford ;  and  when  they  were  delivered  there,  they  were  deli- 
vered to  the  defendant,  and  he  was  liable  to  an  action  forgoodii 
sold  and  delivered.  He  might  have  objected  to  the  quality  of  thj 
goods,  had  they  not  been  according  to  order;  but  he  did 
make  any  objection,  and  it  must  be  taken  that  he  could  make 
objection,  and  that  they  were  according  to  order,  and,  th< 
as  soon  as  the  goods  were  delivered  at  Stratford,  the  caoflei 
action  was  complete,  and  he  was  liable  to  the  action  (or  g>odfl  m 
and  delivered,  in  which  the  verdict  was  recovered.  Wean< 
opinion  that  the  verdict  was  properly  directed  to  be  entered 
the  plaintiff  upon  the  issue,  and  that  there  shoald  be  no  mkii 
this  case. 

Rule  refiuei. 
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January  18,  185L 

Wright  v.  Cattell. 

Isdiction  of  the  Court  of  Chancery  over  County  Courts — 

IVohibition. 

'ion  being  applied  for  to  the  Court  of  Chancery  to  restrain  a 
f  a  County  Court  from  carrying  into  execution  a  judgment 
I  therein  concerning  the  title  to  land,  and  the  judges  of  the 
t  Law  Courts  being  all  (except  the  judge  at  chambers,  who  has 
diction  in  such  a  case)  on  circfdt: 

this  court  has  jurisdiction  to  issue  a  prohibition  to  the  County 
'udge  out  of  the  Petty  Bag  Office,  and  a  prohibition  was  in 
?  accordingly  issued,  (a) 

was  a  case  in  which  the  jurisdiction  of  the  Court  of 
iceiy  to  issue  a  writ  of  prohibition  out  of  the  Petty  Bag 
a  County  Court  judge  came  in  question.  The  motion 
the  court  should  grant  an  order,  or  give  a  direction  to 
•  of  the  Petty  Bag  Office  to  issue  a  writ  of  prohibition 
1  Frederick  Trotter  Dimsdale,  the  judge  of  the  County 
Warwick,  from  carrying  into  execution  a  judgment  upon 
n  that  court,  entitled  between  Jesse  Wright,  plaintiff, 
Cattell,  defendant.  It  appeared  that  the  application  to 
;  of  Chancery  was  rendered  necessary  by  reason  of  the 
Law  judges  being  all  upon  circuit,  except  a  Judge  at 
,  who  had  no  jurisdiction  in  such  a  matter.  Tne  Petty 
e  was  regulated  by  the  provisions  of  the  11  &  12  Vict, 
mded  by  the  12  &  13  Vict.  c.  109,  by  sect.  34  of  which 
it  is  enacted,  that  the  judges  of  the  Superior  Courts  of 
Law  shall  have  the  same  powers  as  in  actions  brought 
svn  courts ;  and  by  sect.  39  they  are  empowered  to  dis- 
latters  arising  out  of,  or  incident  to,  any  action  on  the 
Law  side  of  the  Court  of  Chancery ;  and  by  sect.  48 
luthorized  to  take  cognizance  of  all  writs  issued  out  of 
Bag  Office.  The  jurisdiction  of  the  Lord  Chancellor, 
and  of  the  Master  of  the  Rolls,  is  preserved  by  the  46th 
the  act.  Under  these  circumstances,  therefore, 
appeared  in  support  of  the  motion,  and  contended  that 
Parliament  above  stated  did  not  take  away  the  ancient 
ibted  jurisdiction  of  the  Court  of  Chancery  to  issue  the 

StUt  ▼.  Booth,  1  Cox,  Macrae  &  Herta  359;  and  Swain  v.  Cox,  S,  V.  362. 
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Wright  writ  in  question,  though  the  common  law  judges  are  also  thereby 
empowered  to  hear  and  determine  the  question,  and  it  is  no  longff 
necessary  for  them  to  make  any  return  to  this  court.  The  execi- 
tion  upon  the  judgment  in  the  plaint  was  to  issue  in  a  few  dayi^ 

-   rT~.      -and  if  the  court  should,  therefore,  refuse  the  writ  of  prohibition j 
ike  Coftrt     the  defendant  would    be  without   any  means  of  correcting  **^' 
of  Chancery—  alleged  error   into  which  he  conceives  the    Inferior  Court 

Prohibition,    fallen.     There  can  be  no  objection  to  the  issuing  of  the  writ 
asked  for ;  if  it  should  turn  out  to  have  been  obt^ned  improperly^ 
the  plaintiff  could  easily  obtain  a  rule  calling  upon  the  defend 
to  show  cause  before  a  judge  at  common  law  why  the  prohibil 
should  not  be  set  aside,  or  why  a  supersedeas  should  not  h 
Then,  as  to  the  merits,  the  defendant  is  sued  for  rent;  but 
denies  the  title  of  the  plaintiff  or  landlord.     The  question 
dicgly  resolves  itself  into  one  concerning  the  title  to  land,  and 
comes  within  the  58th  section  of  the  9  &  10  Vict,  c  95,  whc 
it  is  provided  that  the  County  Court  shall  not  have  cognizance  i 
any  action  of  ejectment,  or  in  which  the  title  to  any  corporetli 
incorporeal  hereditaments  shall  be  in  question.     The  judge  of  ' 
County  Court,  however,  has  made  an  order  to  pay,  and  ex< 
is  about  to  issue. 

The  Master  of  the  Kolls  was  of  opinion  that  he  still 
jurisdiction  to  issue  the  writ,  and  accordingly  granted  the  m< 
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^  10  Vict  c.  95,  s.  90  ;  13  ^  14  Vict  c.  61,  gs,  2,  16,  construction 

of —  Certiorari. 

H,  \G  of  the  County  Courts  Extension  Act  enacts^  ^  that  no  judg* 
nent,  order,  or  determination  given  or  made  by  any  judge  of  a  County 
Court,  nor  any  catise  or  matter  brought  before  him,  or  pending  in  his 
^ourt,  shall  be  removed  by  appeal,  motion,  torit  of  error,  certiorari,  or 
ytherwise,  into  any  other  court  whatever,  save  and  except  in  the 
manner  and  according  to  ike  provisions  hereinbefore  mentioned,^  And 
tect.  2  of  the  same  act  enacts  that  this  and  the  General  County  Courts 
Act  shall  be  construed  as  one. 

Id,  that  the  first-mentioned  section  is  to  be  canstruea  with  reference  to 
icct.  90  of  9  Sf  10  Vict,  c.  95,  and  that  the  certiorari  is  not  thereby 
^aken  away  or  limited  to  cases  within  the  former  jurisdiction. 
Id,  also,  that  when  application  is  made  to  a  judge  of  one  of  the  Superior 
Courts  at  chambers  for  a  certiorari,  he  should  be  put  in  possession  of 
ill  the  facts,  the  situation  of  the  parties,  and  the  stage  of  the  cause,  so 
is  to  be  enabled  properly  to  exercise  the  discretion  given  by  9  j"  10 
Vict,  c,  95,  s.  90 ;  and  therefore,  where  a  certiorari  had  been  obtained 
without  the  judge  having  been  informed  that  the  cause  had  already 
been  heard  in  the  County  Court,  the  writ  was  set  aside. 

N  this  case  a  plaint  was  issued  in  the  County  Court  of  Glouces- 
tershire, held  at  Bristol,  on  the  31st  of  October,  1850, 
ainst  the  defendants  as  common  carriers,  for  the  sum  of  50/.,  for 
ercharges  in  tlie  carriage  of  goods.  The  cause  came  on  for 
aring  on  the  19th  of  November,  and  after  having  occupied  six 
ys,  was  adjourned  till  the  23rd  of  January.  On  the  20th  of  that 
jnth,  an  ex  parte  application  was  made  by  the  railway  company 
a  judge  at  chambers,  for  a  certiorari  to  remove  the  cause  into 
is  court,  on  the  ground  that  it  involved  a  question  of  right  of 
11,  and  therefore  was  not  within  the  jurisdiction  of  the  County 
9urt ;  and  further,  that  it  raised  a  diflScult  point  of  law.  The 
Bdavits  merely  stated  that  the  cause  "  had  come  on  for  trial,  and 
19  then  pending. ""  A  rule  having  been  obtained  to  quash  the 
rit,  on  the  ground  that  it  was  taken  away  by  13  &  14  Vict.c.  61, 
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8.  19,  and  also  that  material  facts  had  been  suppressed  n 
application  to  the  judge : 

Kinglahey  Serjt,  showed  cause. — The  13  &  14  Vict  c 
Act  to  extend  the  Act  for  the  more  easy  Recovery  of  Smal 
and  to  amend  the  same,  by  sect.  16  enacts,  that  ''no  judgmen 
or  determination  given  or  made  by  any  judge  of  a  Count j 
nor  any  cause  or  matter  brought  before  him  or  pending 
court,  shall  be  removed  by  appeal,  motion,  writ  of  error,  a 
or  otherwise,  into  any  other  court  whatever,  save  and  e: 
the  manner  and  according  to  the  provisions  hereinbefore  mei 
and  sect.  2  enacts  that  this  act,  and  the  said  recited  acts  of  t 
and  Idth  years  of  Her  Majesty,  shall  be  read  and  construe 
act,  as  if  the  several  provisions  in  the  said  recited  acts  c( 
not  inconsistent  with  the  provisions  of  this  act  were  repes 
re-enacted  in  this  act."  The  County  Courts  Act  (9  &  ] 
a  95,  s.  90)  enacts  **that  no  plaint  entered  in  any  courl 
under  this  act  shall  be  removed  or  removable  from  the  sa 
into  any  of  Her  Majesty's  Superior  Courts  of  Record, 
writ  or  process,  unless  the  debt  or  damage  claimed  shall  ex 
and  then  only  by  leave  of  a  judge  of  one  of  the  said  i 
Courts,  in  cases  which  shall  appear  to  the  judge  fit  to  be 
one  of  the  Superior  Courts,  and  upon  such  terms  as  to  paj 
costs,  giving  security  for  debt  or  costs,  or  such  other  ten 
shall  think  fit,"  so  that  the  whole  is  to  be  read  and  cons 
one  act,  and  the  enactments  in  the  act  first  passed  conside 
repeated  in  the  subsequent  one,  unless  whore  it  should  b 
sistent.  It  is  clear  it  was  allowed  until  the  13  &  14  Vi 
passed,  and  there  is  nothing  whatever  inconsistent  in  that  ^ 
certiorari  being  still  allowed.  The  question  has  been  already 
at  Chambers  by  Mr.  Baron  Parke  and  Mr.  Baron  Piatt :  ( 
Holdsworihy  1  Cox,  Mac.  &  Herts.  426.)  The  present  act 
brought  for  alleged  overcharges  made  by  the  defendants  i 
plaintiff  for  carriage  of  goods  upon  the  railway.  There  we 
items  of  account,  and  although  the  County  Court  had  beei 
six  days  upon  this  ca!?e,  it  hud  only  got  through  one  of  thos 
One  of  the  company's  private  acts  (3  Vict.  c.  47,  s.  t 
referred  to,  as  to  their  keeping  account  of  the  receipt  of  t< 
[Parke,  B. — They  carry  these  goods  as  carriers ;  this  is 
within  the  meaning  of  the  act,  but  carriage ;  the  section  y< 
to  has  no  bearing  on  the  present  question.]  It  has  been  h 
an  application  for  a  certiorari  should  be  made  to  a  ji 
chambers  in  the  first  instance,  and  the  defendants  weo 
accordingly,  and  obtained  this  order  in  the  usual  and  prop 
[The  Court  intimated  that  it  appeared  clear  the  certiorari 
taken  away.] 

Lushy  contra. — Admitting  the  facts  to  be  as  supposed  h< 
for  the  sake  of  the  argument  at  present,  that  the  certiorar 
taken  away,  the  plaintiff*  insists  that  it  has  been  obtidnec 
case  improvident ly,  and  that  the  writ  was  directed  to  h 
without  such  information  as  was  absolutely  required  and  m 
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)€  laid  before  the  learned  judge  who  made  the  order.      It      Pabkbb 

0  be  by  leave  of  the  judge  of  one  of  the  Superior  Courts         ^• 
cases   which  shall  appear  to  him  fit,   and  also  upon   such  ^^^^  exeteb 
IS  as  to  payment  of  costs,  giving  security  for  debt  or  costs.     Railway 
mch  other  terms  as  he  shall  think  fit ;  so  that  it  is  material 
sll  the  judge  in  what  stage  the  case  is,  and  the  position  of  the 
ies,  in  order  to  put  him  in  possession  of  all  the  facts  and  all  the 
mnstances  attending  it.       Here  they  do  not   state  anything 
hat   sort,   but  merely   say  it  came  on  for  trial,   &c      The 
itifiTs  claim  here  is  simply  for  overcharges,  not  for  tolls  at  all ; 
if  it  were  for  tolls,  certiorari  does  not  lie.     Prohibition,  in  such 
ise,  would  be  the  proper  course.     (He  was  then  stopped  by 
court.) 

OLLOCK,  C.  B. — ^I  think  the  rule  in  this  case  should  be  made 
lute,  and  I  do  so  on  one  of  the  grounds  only  upon  which  it 

obtained,  and  it  is  this : — It  was  necessary  to  state  to  the 
;e  who  and  what  the  parties  were — in  what  state  the  case  was 
hat  had  been  done  in  it — and,  in  fact,  full  particulars  should 
^  been  given  of  all  the  facts  and  circumstances  relating  to  it, 
rder  that  he  might  be  enabled  to  exercise  that  discretion  as  to 
nent  of  costs  and  otherwise  as  the  Legislature  contemplated, 
is  provided  for  by  the  90th  section  of  the  County  Court  Act. 
t,  it  appears,  was  not  done  here,  and  upon  that  ground  I  think 
rule  ought  to  be  absolute. 

AHKE,  J3. — I  am  of  the  same  opinion,  I  have  not  the  least 
)t  upon  the  point  whether  the  certiorari  is  taken  away  by  the 

1  section  of  the  County  Court  Extension  Act,  and  I  am  clearly  of 
ion  that  it  is  not,  although  it  becomes  unnecessary  to  decide  that 
u  That  act,  by  the  2nd  section,  pi'ovides  that  such  act  and  the 
ious  County  Court  Acts,  shall  be  read  and  construed  as  one  act, 

as  if  the  several  provisions  in  the  said  recited  acts  contained, 
inconsistent  with  the  provisions  of  that  act,  were  repeated  and 
Dacted  in  it ;  and  section  1 6  enacts  that  no  certiorari  is  to  be 
ired  except  in  the  manner  and  according  to  tlie  provisions  therein-- 
re  mentioned.  The  only  question  then  is,  whether  there  is 
thing  in  the  Extension  Act  (the  13  &  14  Vict.  c.  61) 
insistent  with  the  provisions  of  the  other  County  Court  Act 
I  9  &  10  Vict.  c.  95),  under  which  a  certiorari  may  be  issued 
ocordance  with  the  90th  section.  Clearly  there  is  not,  except 
lay  be  said  there  is  a  power  of  appeal  given :  but  a  power  of 
eu  is  not  inconsistent  with  a  power  or  right  also  to  have  a 
wrarL  On  the  application  for  the  certiorari^  the  party  applying 
old  certainly  communicate  all  the  circumstances  attending  the 
I  to  the  judge,  because,  upon  such  information  it  is  he  wno  is 
exercise  the  discretion  given  him  by  the  act  as  to  security  for 
\Bf  or  imposing  such  other  terms  as  he  may  think  fit ;  and  nere, 
ppears^  material  facts  were  not  communicated  to  the  judge,  and 
may  or  may  not  have  exercised  his  discretion,  but  how  could  he  do 
mless  all  the  facts  were  brought  before  him  ?  The  question  as 
^e  toU  does  not  arise :  this  is  an  alleged  overcharge  for  carriage 
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of  goods,  and  upon  this  inquiry  the  subject  of  the  tolb  re 
in  the  private  act  does  not  come  in  question.     The  rule 
made  absolute. 
Aldebsok  and  Martin,  BB.,  concurred 

KoTB  — Tbe  Court  intimated  that  the  defendants  might  tpplj  again  to  a  judge 
npoo  setting  frath  a  better  statement  of  the  facts. 

LusA  applied  that  tbe  plaintiff  mijcrbt  be  served  bj  defimdants  with  notice  o 
intended  application,  that  he  might  have  the  opportnnitj  of  attending  before 
jodge  at  the  same  time. 

The  Court,  noder  the  circamstances,  said  this  was  reasonable,  and  directed  it 
acoordinglj. 


COURT  OF  COMMON  PLEAS. 

Easier  Term,  1851. 

Cross  v.  Seaman. 

City  of  London  Act — Plea  of  tender — Suggestion, 

Where  a  plaintiff' demanded  more  than  20/.,  and  the  defendant  p 
to  part  a  tender  and  payment  into  courty  and  except  as  to  i 
never  indebted,  and  payment,  and  at  the  trial  recovered  18/1  6 
addition  to  the  7/.  1 5«.  paid  into  court : 

Held,  that  under  the  1 13M  section  of  the  City  of  London  Snu 
Act,  the  defendant  was  not  entitled  to  enter  a  suggestion  to  de 
plaifUiff  of  costs, 

BREWER  moved  to  enter  a  suggestion  to  deprive  the 
of  costs  under  the  10&  11  Vict,  c  IxxL,  s.  113  (the 
London  Small  Debts  Act.)  The  action  was  brought  to 
26/.  li.  5(f.  The  defendant  pleaded,  except  as  to  72.  15s, 
indebted,  as  to  7/.  I5s.  tender  before  action  and  payment  int 
and  except  as  to  7L  155.,  payment.  At  the  trial  the  ; 
recoverea  18/.  65.  5d.,  in  addition  to  the  sum  paid  into  cou 
the  plea  of  tender.  The  1 13th  section  deprives  the  plaintiff 
where  he  shall  recover  not  more  than  20/.  This  case  is  wil 
rule  laid  down  in  Turner  v.  Pariy:  (1  L.  M.  &  P.  747. 
plaintiff  admits  the  tender  before  action,  and  takes  the  amo 
of  court  [Cresswell,  J. — Could  he  have  sued  for  26L  in  t 
Small  Debts  Court?]  No.  [Cresswell,  J. — Was  he  not< 
to  have  26L  ?  and  if  so,  how  was  he  to  get  it  ?  The  action  n 
brought  for  26/1]  The  plaintiff  would  have  had  to  pay  di 
of  the  plea  of  tender,  and  if  the  tender  had  been  of  the 
amount  claimed,  the  plaintiff  would  have  failed  in  the  aetio 
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Booth  v.  Clive. 

Notice  of  action  under  9  Sf  10  Vict,  c,  95,  s.  138. 

yhibition  issued,  the  judge  proceeded,  and  committed  defendant  to 
for  notipayment  of  instalments,  in  pursuance  of  an  order  upon 
ment. 

an  action  was  bought  against  him  for  false  imprisonment, 
he  judge  by  whom  it  was  tried  charged  the  jury  that  if  the 
ant,  in  making  the  order,  had  acted  under  a  bona  fide  beliejf  that 
ty  as  a  judge  of  the  County  Court  made  it  incumbent  on  him  to 
notwithstanding  the  prohibition  that  had  issued,  the  act  so  done 
*e  considered  as  done  in  pursuance  of  the  statute,  and  that  he 
ntitled  to  notice  of  action  under  the  provisions  of  the  ISSth 
I  of  the  County  Courts  Act, 

be  a  right  direction,  and  that  it  was  for  the  jury  to  say  if  the 

reasonably  believed  he  was  so  bound  to  proceed,  and  that  if 

onably^  meant  anything  but  good  faith,  it  was  used  in  contra- 
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Booni      order  that  the  plaintiff  should  be  oomimtted  toe  the  ter 
^         calendar  month  to  Horsemon^r-lane  Gtaoi^  or  pay  the  so 

to  be  due  and  owin^  to  the  said  Still  in  zetfpeet  or  two  in 

1851.       of  the  said  debt  and  costs  so  recovered  as  aforesaid,  &a 
Npiim^aMm    P^^  defendant  pleaded,  secondly,  that  the  grieranon  i 
mjmige,  o>itte«l  hj  the  defendant  after  the  passing  d[  a  oertui 
9  &  10  Vict  c  95,  intituled  An  AnA  far  the  wwre  ea^  B 
Small  DebtSy  and  that  they  were,  and  each  of  them  wai 
pursuance  of  the  said  act,  and  that  no  notice  in  writii 
action  had  been  given  to  the  defendant  within  one  oalend 
before  the  action  had  been  commenced,  &c.     The  plainti 
that  the  grievances  in  the  declaration  mentioned  were  nc 
pursuance  of  the  said  act  of  Parliament  in  the  said  plea  in 
The  cause  came  on  for  trial  before  Jervis,  C.J.,at  the  1 
sitting  after  last  term,  when  the  (acts  above  stated  were 
but  it  was  not  shown  that  any  notice  of  action  had  been 

Snrsuance  of  the  9  &  10  Vict  c  95,  s.  138.  The  L 
ustice,  in  summin?  up,  told  the  jury  that  if  the  defc 
trying  the  cause  ana  making  the  order,  acted  onder  a 
belief  that  his  duty  as  judge  of  the  County  Ck>nrt  made 
bent  on  him  to  do  so,  notwithstanding  the  prohibition 
issued  out  of  the  Petty-bag  Office,  the  act  done*by  him 
considered  as  done  in  pursuance  of  the  County  Court  A< 
was  entitled  to  notice  of  action,  and  that  it  was  for  the 
whether  the  defendant  reasonably  believed  that  he  was 
to  proceed;  and  that  if  '^ reasonably **  meant  anything 
good  faith,  it  meant  according  to  reason,  and  in  contrad 
to  acting  ^' capriciously."  The  jury  found  a  verdict 
defendant. 

Humfrey  now  moved  for  a  rule  to  show  cause  why  a 
should  not  be  granted,  on  the  ground  of  misdirectic 
defendant  was  not  entitled  to  the  protection  of  the  statu 
manner  in  which  the  learned  judge  left  the  question  to 
was  incorrect.  He  should  have  asked  them  whether  the} 
a  reasonable  man,  filling  the  situation  of  the  defendai 
have  pursued  the  course  he  did.  The  writ  of  prohibi 
binding  on  him ;  and  it  was  impossible  to  say  that  ne  belie 
in  disregarding  it,  he  was  acting  in  pursuance  of  the  statu 
V.  Eoershed  (10  Q.B.  143)  is  directly  in  point  That  was  i 
of  trespass  for  giving  the  plaintiff  in  cnarge  to  a  consts 
malicious  injury  to  a  house.  The  defendant  was  attonu 
owner,  and  alleged  that  he  had  acted  under  7  &  8  Geo. 
ss.  24,  28,  and  was  entitled  to  notice  under  4lst  sectioi 
was  held  that,  before  he  could  claim  the  benefit  of  the  sta 
jury  must  be  satisfied  not  only  that  he  acted  band  fide^  bu 
had  a  reasonable  belief  that  he  was  the  owner^s  ser 
possessed  his  authority.  In  Hopkijis  v.  Crowe  (4  Ad.  &  ] 
the  Court  of  Queen's  Bench  decided  that  a  defendant, ' 
given  the  pluntiff  into  custody,  under  the  6  ^WllL  4,  a  ' 
for  ill-using  a  horse,  the  property  of  his  father^  was  not  en 
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tice  of  action,  even  though  he  acted  bond  fidey  inasmuch  as  the  Bootb 
Aote  applied  only  to  an  oflBcer  or  owner  of  an  animal  ill-treated,  ^' 

ing  upon  view  or  information.     He  also  referred  to  Wedge  v.         "^' 

rkeley  (6  Ad.  &  El.  663);    Hughes  v.  BucUand  {15  M.  &  W.  I85i. 

S);  Ham  v.  Tharnbormgh  (3  Ex.  846.)  ,,-T-  ^ 

n  J!  u  Notice  of 

Cur.  adv.  Vult.         action  ogfLu 

rhe  judgment  of  the  court  was  now  delivered  (24th  April)  by      a  judge, 
£8SW£LL,  J.     After  stating  the  facts,  his  lordship  proceeded : — 
^reat  many  cases  were  mentioned  by  Mr.  Humfrey,  in  which 

right  to  notice  of  action  was  discussed.  At  first  it  seems  diffi- 
t  to  reconcile  all  the  expressions  used  by  judges  in  dealing  with 
Be  cases ;  but  on  examination  the  difficulty  is  rather  seeming 
n  real,  and  arises  from  the  circumstance  that  the  language  used 
the  judges,  with  reference  to  particular  circumstances,  has  been 
srwards  quoted,  and  used  by  them  generally.  First,  we  find 
le  j  udges  saying,  the  parties  are  claiming  notice  of  action  because 
lets  imputed  to  be  done  in  a  particular  character,  or  in  the 
rcise  of  a  particular  authority,  such  parties  either  having  or  not 
ing  reasonable  ground  for  believing  they  filled  that  character  or 

that  authority,  whereas  it  is  manifest  the  meaning  of  the  words 
i  by  them  is,  that  the  parties  must,  according  to  the  evidence, 
usumed  to  h&ve  acted  in  the  bona  fide  belief  that  they  filled 
t  character,  or  had  the  authority  then  in  question ;  and  in  other 
»  the  judges  have  said  the  real  question  is  whether  the  party 
I  Jide  believed  it,  and  acted  under  that  belief.  Now,  then, 
1^  that  to  this  case.  There  is  a  difference  in  the  terms  used 
i^h  there  is  no  difference  in  the  principle  laid  down  in  the 
tSj  and  we  apprehend  the  true  principle  in  determining  its  appli- 
(Hi  is,  did  the  defendant  in  trying  the  cause  honestly  believe  his 
yr  as  judge,  under  the  County  Court  Act,  called  on  him  to  do 
The  last  case,  that  of  Home  v.  Thomborough  (3  Ex.  Rep. 
),  illustrates  the  view  we  have  taken  of  the  whole  series  of 
borities.  There  a  reversioner  caused  a  party  to  be  apprehended 
Icr  the  Malicious  Trespass  Act,  the  7  &  8  Geo.  4,  c.  3,  an  action 
lirespass  was  brought  against  him,  and  he  pleaded  '^  not  guilty, 
br  the  statute,"  and  "  no  notice  of  action  given."  The 
irt  of  Exchequer  held  he  was  entitled  to  notice  of  action,  pro- 
^  he  bond  fide  believed  he  was  acting  in  pursuance  of  the 
«ite, — which  was  strictly  in  accordance  with  the  ruling  in  the 
lent  case.     It  is  remarkable  that  Mr.  Baron  Parke  mentioned 

case  of  Hughes  v.  Buckland  as  a  decision  that  the  protection 
^ed  by  the  statute  then  under  consideration  is  extended  to  all 
ions  woo  had  a  bond  fide  belief  that  they  filled  the  character 
^ioned  in  the  statute,  and  acted  bond  fide  under  that  belief. 
nftef  Y.  Buckland  was  mentioned  by  Mr.  Humphrey  as  an 
bority  for  holding  that  a  bond  fide  belief  would  not  suffice, 
ns  rounded  on  reasonable  grounds.  Lord  Cran worth,  in  his 
Bment,  held  that  the  use  of  the  word  *'  reasonably "  was  in- 
3ed  to  explain  what  was  meant — the  word  there  being  an 
inedient — to  enable  the  court  to  arrive  at  a  conclusion  as  to  the 

p  p 
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Booth      bona  fdu ;  and  it  does  Bot  appear  to  be  used  in  any  i 

*-         variance  with  that  in  the  case  of  Kine  y.  Evershed  (10  Qp  ] 

"^^       143.)    The  defendant  there  was  an  attorney  to  the  mort| 

1851.       a  house,  and  gave  the  plaintiff  into  custody  on  a  charge  of 

'T'       damaging  the  house,  and  the  learned  juiim  who  tried  tli 

^eihm^B^ui  A^^  the  jury  whether  the  defendant  acted  bandjide  in  m 

mjmfgt.  juff  the  plaintiff,  or  whether  the  chaiffe  was  colooraUe 
They  found  that  he  acted  bond  Jide,  whereupon  the  judge 
a  nonsuit,  and  the  court,  upon  being  moved  for  a  new 
ffiving  judgment,  observed,  that  the  jury  were  asked  whe 
defendant  acted  band  fide,  or  whether  the  proceeding  was  a 
or  not,  no  question  oeing  put  as  to  his  being  a  aervao 
having  authority  from  the  mortgagee,  or  reasonably  believ 
self  to  be  in  eitiier  of  those  positions,  Ultiniately,  the  co 
they  should  have  been  asked  not  only  as  to  the  bona /id 
defendant,  but  as  to  his  reasonable  bdief  that  he  was  the 
of,  or  had  the  authority  of,  the  mortgagee.  Now  the  U 
there  meant,  is  the  bona  fides  on  which  the  jury  were  asl 
opinion,  namely,  whether  it  was  an  honest  ohaige  as  oppo 
colourable  charge,  and  the  reasonable  belief  afterwards  m 
is  equivalent  to  a  bond  fide  belief  that  he  was  the  servant  c 
the  authoritv  of,  the  mortgagee.  And  this  makte  the  cas 
tent  with  the  opinion  of  the  Court  of  Exchequer,  in 
Thomborough^  and  many  earlier  cases,  such  as  Wedge  v. 
(6  A.  &  E.  663),  and  various  others,  which  it  is  unnecc 
mention.  The  case  of  Hopkins  v.  Crowe  is  not  at  variai 
this  view  of  the  subject  The  statute  5  &  6  WilL  4,  c. 
authority  to  the  owners  of  horses  to  give  in  charge  persoi 
of  cruelty  towards  those  animals.  The  defendant,  it  a 
was  the  son  of  the  owner  of  a  horse  that  had  been  ill-usec 
gave  the  party  in  charge.  It  was  held,  that  he  must  be 
know  the  law,  namely,  that  the  owner  only  was  the  part 
rized,  and  that  he  had  not,  and  could  not  have,  any  re 
ground  for  believing  himself  to  be  the  owner;  ther^ore 
not  protected  by  the  statute.  There,  the  absence  of  all  re 
ground  for  such  belief  was  a  sufficient  ground  for  holding 
did  not  act  under  that  bond  fide  belief  which  was  necessar 
him  a  statutable  protection.  We  therefore  think  that  tl 
tion  of  the  Lord  Chief  Justice  is  right,  and  ought  not  tc 
turbed.    There  will,  therefore,  be  no  rule. 

Buler 


May  1,  1851. 

Iaron  Alderson,  sitting    alone   to   hear  motions  in 
the  Court  of  Exchequer  Chamber.) 

Fry  t?.  Whittle. 

Suggestion — Form  of  affidavit, 

it  to  found  a  motion  for  a  suggestion  to  deprive  a  plaintiff  of 
ier  the  County  Courts  Act  (b  ^  10  Vict,  c.  95,  ss,  128  and 
it  allege  with  certainty  and  precision  that  the  plaintiff  did  not 
le  of  the  commencement  of  the  action  dwell  more  than  twenty 
n  the  defendant^  and  where  the  affidavit  stated  that  the  plain^ 
?  time  of  the  commencement  of  the  action  dwelt  at  Birming- 
ch  is  within  twenty  miles  from  Wolverhampton,  the  place  where 
iant  dwelt,  and  carried  on  his  business  at  the  time  this  action 
nenced: 

nsufficient,  as  not  showing  that  the  plaintiff  and  defendant 
thin  twenty  miles  of  each  other  at  the  time  the  action  was 
id. 

as  an  application  for  leave  to  enter  a  suggestion  upon 
•oil,  to  deprive  the  plaintiff  of  costs,  under  the  County 
t  (9  &  10  Vict  c.  95.) 

lavit  upon  which  the  rule  nisi  was  granted,  stated  that 
named  plaintiff  now  dwells,  and  at  the  time  of  the  com- 
b  of  this  action  dwelt  at  Birmingham,  in  the  county  of 
which  is  within  twenty  miles  irom  Bilter,  aforesaid, 
irhere  the  defendant  now  dwells,  and  also  within  twenty 
I  Wolverhampton,  in  the  said  county  of  Stafford,  the 
e  this  deponent  dwelt  and  carried  on  his  business  at  the 
action   was  commenced   by  the  plaintiff  against  the 
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Fry        action  dwell  more  than  twenty  miles  from  the  defendant 
Whitoe.    y^  Barton  ( 1  Cox,  Macrae  &  Herta.  277),  the  affidavit  was  mi 

1851.       which  stated  the  defendant  carried  on  his  bumness  wi 

— 7       jurisdiction  of  the  South  wark  County  Court,  and  that  the 
*25^J^|p"  did  not  dwell  more  than  twenty  miles  from  the  defeiK 

'^*'  *  dwelt  within  twenty  miles  of  the  defendant,  on  the  grooi 
did  not  show  distinctly  that  the  defendant  dwelt  withii 
miles  from  where  the  pliuntiff  dwelt.  Peienon  v.  IJavu 
Macrae  &  Herts.  148),  cited  in  Duck  y.  Barton^  and  up 
that  case  was  decided,  is  to  the  same  effect.  In  Kirby  y 
(1  Cox,  Macrae  &  Herts.  309),  the  affidavit  stated,  that  the 
dwelt  and  still  dwells  in  K.  street,  within  twenty  miles  of  d* 
who  dwelt  and  still  dwells  in  P.  street.  This  was  Iield  in 
for  not  showing  that  the  residences  were  within  twentj 
each  other.  In  Roam  v.  Cottam  (1  Cox,  Macrae  &  He 
the  affidavit  stated  that  plaintiff,  at  the  commencemei 
action,  did  not  dwell  more  than  twenty  miles  **  from  tl 
dant,"  was  held  bad  for  not  saying  '^from  the  defenda 
dence;^  and  in  Brooher  v.  Cooper  {\  Cox,  Macrae  &  Hei 
the  court  laid  down  that  the  defendant  must  show  affii 
that  the  case  is  not  within  the  exceptions  contained  in  t 
The  court  may  take  judicial  notice,  periiaps,  of  the  boi 
a  county,  but  certunly  not  of  a  town. 

Pashley,  in  support  of  the  rule. — The  court  will  not 
in  discovering  difficulties  where  a  clear  primd  facie  cas< 
out,  and  the  affidavit  is  reasonably  conclusive.  In  this  c 
can  be  no  reasonable  doubt,  upon  reading  this  affidavit,  tl 
this  action  was  commenced  the  defendant  resided  withii 
miles  of  where  the  plaintiff  dwelt ;  and  the  affidavit  st 
the  plaintiff  dwelt  at  Birmingham,  which  is  within  twei 
from  Wolverhampton,  where  the  defendant  dwelt.  [Alde 
— Suppose  they  fived  twenty- five  miles  apart  from  each  o 
upon  tliis  affidavit  the  party  making  it  was  to  be  tried  for 
do  not  you  think  you  could  go  to  the  jury  for  an  acqui 
perfect  success  ?]  That  would  depend  upon  circumstam 
doubt  it  lies  upon  the  defendant  here  to  make  out  that  i 
Parliament  has  been  complied  with ;  and  the  question  is, 
he  has  not  done  so  with  reasonable  certainty.  Part  of  Bin 
may  be  within,  and  part  without  the  distance,  and  it  is  i 
presume  it  within  as  without  the  town.  [Alderson,  I 
can  you  say  that /rom  Wolverhampton  includes  Wolverha 
In  Wilkinson  v.  Goston  (9  Q.  B.  137),  it  was  determined 
word  from  was  to  be  taken  as  including,  not  excluding, 
there  mentioned;  and  Pattcson,  J.,  said:  ^'This  dem 
founded  upon  the  notion  that  the  word  ^  from '  muit  be  e 
otherwiise  1  cannot  see  how  the  demurrer  can  be  sustained 
again : "  The  demurrer  is  wrong  in  assuming  that  the  won 
must  be  exclusive ;  though  I  agree  that  primd  facie  it  is  sc 
Williams,  J.,  said:  ''lo  say  the  word  is  necessarily  c 
would,  I  think,  be  erroneous." 
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^LDERSON,  B, — The  affidavit  is  insufficient,  and  the  rule  must 
discharged ;  and  as  in  all  the  previous  cases  where  it  has  been 
kcsharged  it  was  discharged  with  costs,  so  here  I  wish  to  follow 
9  precedents. 

Rule  discharged  mth  costs. 


Far 

V. 

Whitti.k. 

1S51. 

Suggestion-- 
Affidavit 


COURT. OF  EXCHEQUER. 
January  18,  1851. 

MUKGEAM   V.   WhEATLET. 


rHarari — Repletnn-^9  ^  10  Vict,  c.  95,  «.  90, 12 1 ;  13  ^  14  VicL  c.  61 . 

pofttotJt  a  writ  of  certiorari  to  remove  an  action  of  replevin,  it  is  re- 
fmired  by  the  \2lst  section  of  the  9  ^  10  Vict,  c,  95,  that  a  declaration 
Ikouid  be  made  that  the  title  to  a  corporeal  hereditament,  SfC,  is  in 
pififjon,  or  that  the  rent  in  respect  of  which  the  distress  had  been  taken 
pot  more  than  20/.,  and  also  that  a  bond  should  be  entered  into,  with 
wmreties  to  be  approved  by  the  clerk  of  the  court,  to  prosecute  the 
wtit  with  effect,  and  without  delay,  and  to  prove  before  the  court  by 
■AtrA  the  suit  should  be  tried  that  such  title  was  in  dispute,  or  that  there 
ground  for  believing  that  the  said  rent  or  damage  was  more  than 


tot 

Koi^  that  it  is  not  necessary  that  these  conditions  should  be  complied  with 
Before  applying  for  a  certiorari. 

Ui,  also,   that  the  13  ^  14  Vict,  c.  61,  does  not  apply  to  actions  of 
n. 


ff  thifl  case  an  action  of  replevin  had  been  brought  in  the  County 
Court  of  Kent.  On  the  4th  of  November  the  defendant  ob- 
^«d  a  writ  of  certiorari^  on  the  ground  that  the  rent  exceeded 
«am  of  20/.  The  case  stood  for  trial  on  the  8th  of  November, 
i  on  that  day  the  plaintiff  and  defendant  attended,  accompanied 
[their  counsel  and  attorneys,  at  the  County  Court,  when  the 
c%  of  certiorari  was  presented  to  the  judge,  and  the  defendants 
tared  themselves  prepared  to  meet  the  requirements  of  the  12l8t 
Von  of  the  County  Courts  Act,  viz.,  to  make  the  declaration 
4t  the  rent  in  respect  of  which  the  distress  had  been  taken  ex- 
Nled  20iL,  and  to  enter  into  the  bond,  with  sureties  to  be  approved, 
|nro0ecate  the  suit  with  effect  and  without  delay,  and  to  prove 
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V. 

WnEATLEY. 

1851. 

Replevin 
Certiorari, 


before  the  court  hj  which  the  suit  should  be  tried  that  then 
ground  for  believing  that  the  said  rent  was  more  than  20L  Itt 
appeared  that  notice  of  the  names  of  the  proposed  sureties 
been  given  to  the  clerk  of  the  County  Court  on  the  6th,  and 
he  had  refused  to  approve  of  them,  as  he  had  not  had  tin 
inquire  into  their  circumstances.  Whereupon  the  judge  disalk 
the  writ  of  certiorari^  and  proceeded  to  hear  the  cause,  aoj 
plaintiff  obtained  a  verdict. 

The  defendant  then  obtained  a  rule  nisi^  calling  on  Mr.  Espiv 
the  judge  of  the  court,  to  show  cause  why  an  attachment  el 
not  issue  against  him  for  disobeying  the  writ  of  certiorari 

Home  now  applied  to  the  court  for  a  rule  calling  on  the  i 
dant  to  show  cause  why  the  writ  of  certiorari  should  n« 
quashed,  on  the  ground  that  it  had  issued  improvidently,  anc 
the  terms  of  the  9  &  10  Vict.  c.  95,  s.  121,  and  13  &  14 
c.  61,  8.  I,  had  not  been  complied  with.  By  the  9  &  10 
c.  95,  s.  121,  it  was  provided  that  any  person  seeking  to  ren 
replevin  suit  should  enter  into  a  bond,  with  two  sureties, 
approved  of  by  the  clerk  of  the  County  Court,  in  such  su 
to  the  judge  should  seem  reasonable,  to  prosecute  the  sui 
effect  and  without  delay,  and  to  prove  before  the  court  by 
such  suit  should  be  tried,  that  such  title  as  aforesaid  was  in  d 
between  the  parties,  or  that  there  was  ground  for  believiDj 
the  said  rent  or  damage  was  more  than  20L ;  theUy  and  not 
the  certiorari  should  issue.     In  the  present  instance, 


wise. 


conditions  were  not  complied  with  until  after  the  certiorai 
issued.  The  writ  was  returnable  on  the  8th,  and  on  the 
letter  was  received  by  the  clerk,  stating  the  names  of  the  sui 
one  of  whom  lived  eight  miles  from  Gravesend  and  the  otl 
London ;  the  clerk  of  the  court  had  not  approved  of  the  sui 
for  he  had  not  had  time  to  make  the  requisite  inquiries.  The 
section  of  the  act  required  the  party  seeking  a  certiorari  \ 
before  a  judge  of  the  Superior  Court  and  enter  into  such  1 
as  to  payment  of  costs,  giving  security  for  debt  or  costs,  and 
other  terms  as  he  might  think  fit  to  impose.  Here  the  wi 
certiorari  had  been  granted  without  any  terms  being  imp 
And,  further,  it  did  not  appear  that  the  rent  in  question  or 
replevin  was  not  below  50/.,  and  if  so,  the  judge  of  the  Co 
Court  had  jurisdiction  under  the  13  &  14  Vict.  c.  61,  which  ei 
that  all  "the  powers  and  provisions''  of  the  9  &  10  Vict  c 
should  extend  to  debts  and  demands  not  exceeding  50i,  and 
the  two  acts  should  be  read  and  construed  as  one  act.  The  I 
to  be  given  under  the  12 1st  section  of  the  first  act  should  noi 
conditioned  for  proving  that  the  rent  exceeds  50/.  instead  of 
There  is  a  case  of  Jforton  v.  Morton^  in  which  Kolfe,  B.,  eittin 
chambers,  is  reported  to  have  quashed  a  writ  of  certiorari  on 
ground  that  it  had  been  obtained  without  a  previous  caBpli 
with  the  90th  and  12l8t  sections  of  the  County  Courts  Act 
By  the  Coukt. — It  was  not  necessary  that  the  conditi(»» 
posed  by  sect.  121  should  be  complied  with  before  the  «r* 
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Med,  and  if,  in  fact,  they  had  not  been  complied  with  at  all,  that     Mosgsax 
i^ht  be  shown  as  cause  against  the  attachment,  but  is  no  ground    ^^jj^ 

ir  quashing  the  writ     The  judge  was  at  liberty  to  grant  the        

9'tujrari^  without  imposing  terms,  if  he  saw  fit.     We  do  not  see        1851. 
^ir  the  121st  section  of  9  &  10  Vict  c  95,.  can  be  incorporated      R^levm 

the   Extension   Act      The   County   Courts    Extension   Act  -^CwUm-ari 
3  &  14  Vict  c  61),  which  extends   the  jurisdiction  of  the 
:>unty  Courts  to  cases  where  the  **  debt,  damage,  or  demand" 
>C8  not  exceed  50/.,  does  not  apply  to  actions  of  replevin. 

RuU  refused. 


COURT  OF  COMMON  PLEAS. 


Ea$ter  Term,  1851. 


Hunt  v.  The  Great  Northern  Railway  Company. 


ProhibUumr^''  Tolls  "*— Jurisdiction— 9  ^  10  Vict,  c.  95,  s.  58. 

he  Great  Northern  Railway  Compart i/s  Act  (13  4"  ^4  Vict,  c  51,  *.  13), 

fjTovictes  that  the  company^  "  with  respect  to  the  conveyance  of  goods 

omd  minerals f  may  lawfully  demand  and  receive  as  their  maximum 

wate  of  charge  for  the  conveyance  thereof  along  their  railway,  includ- 

mmg  the  tolls  for  the  use  of  the  railway  and  trucks,  and  locomotive 

jffower,  except  {amongst  other  things)  a  reasonable  sum  for  warehousing 

<asid  wharfage,  for  every  carriage,  Jourpence-half penny  a  mile  ;  and 

CA«  company  shall  not  be  compelled  to  provide  waggons  and  carriages 

J^CT  the  conveyance  of  coal,*^  ^-c. ;  and  by  the  i6th  section,  the  com- 

jMJiy  "  is  required  at  all  times  to  provide  sufficient  locomotive  power, 

^Mmi  to  convey  all  merchandise,  articles,  empty  waggons,  matters  and 

^ngs,  upon  and  along  their  railway.^ 

^^e  plaintiff  requested  the  company  to  convey  several  of  his  trucks,  laden 

"■wM  coal,  along  a  portion  oj  their  line,  but  the  company  first  demanded 

^  certain  sum  per  mile  for  the  returned  empty  carriages,  which  the 

phintiff  refused  to  pay,  alleging  they  ought  to  be  conveyed  back  free, 

Sneral  trucks  having  been  delayed  in  consequence  of  this  dispute,  the 

F^ointiff  brought  a  plaint  in  the  County  Court  for  damages  accrued 

^reason  of  this  conduct  of  the  company  ;  and,  notwithstanding  an 

^fetion  to  his  jurisdiction,  the  judge  tried  the  cause,  giving  judgment 

^  ^  plaintiff^  s  favour. 
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Hoar  On  moHon  far  a  prohibUkm,  under  9  4r  10  Fiet  &  S6»  ji.  £8^  i 
V*  graundikaiaquesiioHofiideio**ioOi^wa»im>oh6d,m^A^ 
TbbGbxat  fart^theCkmniy  CouHhadnojuriMdwlHm: 
^^!^  HM,  that  iitk  to '' iolU,'*  oi  meant  in  ih€  Comm^  Ce^ 
CoHPAXT.  herein  question;  andy  therefore,  as  the  juifye  had juHsdktiei 
hSbiHon  would  not  He. 

— .'  T>  YLES»  Seijt  (  Wordsworth  with  him),  moved  fiyr  a  nik  c 
PrMniiom^  J3  on  the  pliuntiff  to  show  cause  whjr  a  writ  of  pidii 
.fJ[\^IzL  shoald  not  issue  in  this  case  to  restcain  all  further  prooei 
in  the  County  Court  at  Bamet.  This  was  an  action  for  ki 
tained,  and  expenses  incurred,  bj  reason  of  delay  in  the  oa 
of  certain  goods  along  the  Great  Northern  Bailwar  from  ] 
borough  to  a  place  cdled  Potter's  Bar,  and  for  reraoi^  to 
coals.  By  their  act  (13  &  14  Vict  c.  51,  &  13),  the  con 
**  with  respect  to  the  conveyance  of  goods  and  minerals,  ma; 
fully  demand  and  receive,  as  their  maximum  rate  of  cham  i 
conveyance  thereof  alone  their  railway,  including  the  tons  1 
use  of  the  railwav  and  trucks  and  locomotive  power,  ( 
(amongst  other  thmgs)  a  reasonable  sum  for  warehousin 
wharfage,  for  every  carriage  fourpence-halQpenny  per  mile 
the  company  shall  not  be  compelled  to  provide  waggons  ai 
riages  for  the  conveyance  of  coal,"  &c.  By  sect.  16,  the  coi 
''is  required  at  all  times  to  provide  sufficient  locomotive  ] 
and  to  convey  all  merchandise,  articles,  emjpiu  waggons,  n 
and  thinss,  upon  and  along  their  railway.*;  A  similar  moti< 
been  made  before  Coleridge,  J.,  in  the  Bail  Court,ra)  who  i 
the  rule,  but  the  application  to  this  court  is  maae  upon  i 
affidavits.  The  facts  of  the  case  are  as  follows:*— Tne  p 
having  several  trucks  of  coal  for  conveyance  by  the 
Northern  Line  from  Peterborough  to  Potter's  Bar,  desir 
company  to  perform  that  service.  But  the  company  no^ 
required  payment  for  the  forward  carriage,  but  chained  2 
for  the  back  carriage,  which  they  said  they  were  entitled 
the  13th  section  of  their  act.  The  plaintiff  having  refused 
in  advance  the  amount  so  claimed  for  returned  empty  can 
the  company  refused  to  carry  the  trucks  at  alL  The  plainti£ 
them  notice  he  should  claim  and  sue  for  loss  of  time  and  of 
occasioned  by  delay^  with  such  expenses  as  he  had  been  com 
to  incur  by  this  conduct  of  the  company,  and  eventua 
brought  his  plaint  in  the  County  Court  for  the  damage  thi 
tained  through  the  refusal  of  the  company  to  carry  the  i 
When  the  case  was  tried,  it  was  objected  that  the  court  1 
jurisdiction,  because  a  question  of  title  to  '^  tolls"  was  invd 
the  case.  The  judge,  however,  tried  the  case,  and  gave  judj 
for  the  plaintiff  for  39/.  IZs.  6^.;  and  on  the  5th  of  Api 
order  was  served  on  the  company  for  the  payment  of  53L  lOf 

(a)  On  that  applicfttion,  Coleridge,  J.,  was  of  opnion  that  as  tlie  title  to  thi 
not  denied,  hut  only  the  time  at  which  it  was  demandahle  and  payabk^  whiA  < 
upon  the  constrnction  to  be  pnt  npon   the  act   of  Parliament,  the  Jvdgt  of  Ai 
Court  had  joriadiction,  and  therefore  he  refused  the  writ 
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m  amount  of  dainages  and  costs.     One  question  is,  whether  the       ^^^ 
ard  "  carriage  "  in  the  company's  act,  means  a  carriage  running    jj,^  grbat 
L  its  own  wheels,  or  a  carriage  which  may  be  placed  on  a  truck.    NoRTiiBim 

is  contended  for  the  company  that  the  plaintiff  was  compelled     Railway 
pay  fourpence-halfpenny  for  every  empty  "  truck  "  returning      o^^^- 
the  line.     The  carriages  run  on  their  own  wheels,  drawn  by        1851. 
D  company's  engines ;  m  fact,  it  is  the  company's  horse  and  the        r^«2«_ 
i^intiff  8  carriage.     It  is  submitted  the  court  should  grant  this     ^toUs'''- 
tm  for  a  prohibition  on  the  ground  that  the  title  to  take  this  toll    JurUdtcUon. 
10  disputed  by  the  plaintiff.     The  question  entirely  turns  on  the 
nrd  "  toll."    The  58th  section  of  9  &  10  Vict,  c  95,  contains  a 
>iri80  that  the  County  Court  "  shall  not  have  cognizance  of  any 
^n  of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incor- 
Pcal  hereditaments,  or  to  any  toll,  fair,  market,  or  franchise,  shall 

in  question.  [Williams,  J. — Whv  did  you  not  come  to  the 
Wrt  for  certiorari?']  Because  prohibition  is  the  proper  remedy. 
Ke  cause  has  been  tried,  and,  generally  speaking,  certiorari  does 
t  lie  after  triaL  The  question  is,  whether  this  is  ^^  toll."  If  it  is, 
tax  it  raises  a  question  of  title.  It  is  submitted  that  the  toll  for 
pty  waggons  is  here  in  dispute.  The  word  ^^  toll "  is  applicable 
^oods  carried  upon  the  company's  own  waggons,  to  carriages 
kreyed  on  the  company's  trucKs,  and  to  the  carriages  of  others 
kreyed  by  the  company's  locomotives. 

Ve&tis,  C.  J. — You  must  show  that  title  came  in  question, 
ft  that  the  judge  did  not  decide  the  matter  of  fact,  for  that  was 
jirovince. 

By  the  Court. — The  question  as  to  title  to  "  toll "  does  not 
to  the  court  to  arise  here.     There  will^  therefore,  be  no 
in  this  case. 

Sule  refused. 


COUKT  OF  COMMON  PLEAS. 

Easter  Term,  1851. 

Prew  v.  Squire. 

^lA  Vict.  c.  61,  ss.  11,  12,  13 — Costs — Demurrer — fFrit  of  inquiry. 

W^hinHff  obtaining  judgment  upon  demurrer  in  an  action  of  covenant, 
■ttaiti  recovering  less  than  20/.  damages  upon  a  writ  of  inquiry,  is  deprived 
■Bf  kis  costs  by  the  Wth  section  of  the  County  Courts  Extension  Act. 
*l«re,  whether  the  word  ^* verdict,"  in  the  12 th  section  of  IS  ^  14  Vict. 
^  6J,  includes  a  verdict  on  a  writ  of  inquiry :  (see  Eeed  v.  Shrubsole, 
^  Cox,  Mac.  &  Herts.  226.) 

r^HIS  was  an  action  of  covenant.  The  defendant  demurred  to 
*^  the  declaration,  and  judgment  was  given  for  the  plaintiff.  On 
^  Ist  Febroary  interlocutory  judgment  was  signed,  and  a  writ  of 


CotU^ 
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inqiury  was  sabsequently  executed,  and  the  jmy  gave  a  I 

*-         damages.    On  the  26th  February  the  costs  were  taxed,  anc 

then  objected  for  the  defendant  that  the  plaintiff  was  not  \ 

isffi.       to  his  costs ;  but  the  master  thought  that  the  jadgment 

judgment  hj  de&ult  under  the  exception  in  the  1 1th  se 

13  &  14  Vict  c  61.     The  plaintiff  haying  entered  up  ai 

[Krft       fected  final  judgment  for  damages  and  costs,  a  rule  was  o 

^mguirg.    i^j  Prentice,  on  a  former  day  of  this  term,  calling  upon 

show  cause  why  so  much  of  the  judgment  as  relaledtonie< 

the  action  should  not  be  set  aside,  and  why  he  dioold  not  ] 

costs  of  the  application. 

Byles,  Sent.  {Wordsworth  with  him),  showed  canae.  Th 
tion  is,  whether  a  plaintiff  who  gets  judgment  Ojpon  a  demi 
deprived  of  costs  by  the  County  Ck>urt  Act  it  he  xeoon 
than  2021  damages.  That  question  depends  mKm  the  ooost 
of  13  &  14  Vict,  c  61,  ss.  11,  12,  and  13.  IP  the  court 
that  those  actions  deprive  him  of  costs  in  such  cases,  it  will 
that  questions  of  law  of  the  greatest  impcMrtance  and  dii 
which  may  also  sometimes  inyolve  hum  sunu^  can  no  loi 
brought  before  the  Superior  Courts.  Thus,  in  an  action 
the  Sank  of  England  ror  a  half-yearly  divi^tend  of  \%L  an 
tant  question  of  hw  may  be  involved,  and  the  sum  really  i 
may  be  1,200/.,  Three  per  Cent.  Consols;  yet  if  the  const 
contended  for  on  the  other  side  is  to  prevail,  such  an  action 
be  brought  in  the  Superior  Courts  without  a  loss  of  his  c 
the  plaintiff.  To  prevent  such  hardship,  the  court  will,  ii 
sary,  strain  the  hm^age  of  the  acts.  It  is  admitted  tl 
plaintiff  could  not  have  obtained  a  certificate  from  a  ju 
chambers  under  the  13th  section;  for  the  action  is  not 
which  the  courts  have  "  concurrent  jurisdiction,"  or  one  foi 
**  no  plaint  could  have  been  entered  in  any  County  Cour 
was  it  " removed  by  certiorari'^  Nor  could  any  certificat 
been  procured  under  the  1 2th  section,  because  the  word  "  v« 
has  been  held  to  mean  "verdict  on  issue  joined: "  (Reedy, 
solcy  1  Cox,  Mac.  &  Herts.  226.)  [Jervis,  C.  J. — It  n 
that  "  verdict "  means  any  recovery  before  a  jury.  If 
hardship  suggested  will  be  cured  by  the  certificate  of  the  pr 
officer.  Williams,  J. — The  principle  on  which  I  proce< 
Reed  v.  Shrubsole  was,  that  the  word  **  verdict"  beiuff  susc 
of  a  narrow  or  wide  meaning,  and  justice  and  convemence  i 
ing  that  it  should  be  construed  in  the  narrow  sense  in  tb 
I  adopted  that  construction.]  That  decision  is  undoa 
weakened  by  the  circumstance  that  Cress  well,  J.  dissented  ft 
rest  of  the  court ;  nevertheless,  it  must  be  taken  as  decidii 
the  word  '*  verdict "  in  the  129th  section  of  the  earlier  act^ 
verdict  upon  the  trial  of  an  issue,  and  the  same  meaning  b 
given  to  the  same  word  in  the  12th  section  of  the  rec^it  act 
question  is,  whether  the  11th  section  protects  the  plainti 
that  depends  upon  whether  the  judgment  which  he  has  ol 
tnay  be  considered  a  judgment  by  default.     It  is  admitted  i 
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leral  meaning  of  those  words  is— a  judgment  where  a  day  being 
'en  to  the  defendant  in  banco,  he  does  not  come ;  or  coming, 
'8  nothing ;  or  his  attorney  says,  non  sum  informatus ;  but  it  may 
0  mean  a  judgment  in  a  case  where  the  defendant  does  not  dis- 
te  the  facts.  At  all  events,  if  the  judgment  be  wrong,  the  error 
)ears  on  the  record,  and  the  defendant  should  bring  his  writ  of 
w. 

Wordsworth. — It  has  been  held  that  the  words  in  Lord  Denman's 
(t  (3^4  Vict.  c.  24),  s.  2,  ^^  if  the  plaintiff  in  any  action  of 
spass,  or  of  trespass  on  the  case,  shall  recover  by  the  verdict 

a  jury  less  damages  than  40^.,  such  plaintiff  shall  not  be 
titled  to  recover  or  obtain  from  the  defendant,  in  respect  of  such 
•diet,  any  costs  whatever,"  do  not  comprehend  an  inqujiy  after 
Igment  on  demurrer :  (  Taylor  v.  Rolfe,  5  Q.  B.  557.)  Tnere  is 
0  a  technical  objection  to  this  rule,  which  is,  that  the  rule  ought 
have  been  to  amend  the  inquisition. 
Prenticcy  in  support,  was  not  called  npon. 
Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made 
olute.  I  think  we  ought  not,  as  has  been  suggested,  put  the 
endant  to  his  writ  of  error ;  for  by  so  doing  we  should  only 
opel  him  to  resort  to  an  expensive  process,  and  give  the  plaintiff 

opportunity  of  persecuting  him  into  terms  of  compromise. 
Iiere,  indeed,  a  reasonable  doubt  exists,  we  ought  not  to  prevent 
arty  from  carrying  his  case  to  a  Court  of  Error ;  but  where 

case  b  plain,  I  think  we  ought  not  to  listen  to  the  suggestion 
ich  has  been  made  on  the  part  of  the  plaintiff.  Neither  do  I 
ak  we  should  listen  to  the  technical  objection ;  for  though  the 
uisition  be  ever  so  bad,  it  does  not  affect  the  defendant.  We 
n  come  to  the  substantial  question,  and  I  think  that  does  not 
)end  upon  the  meaning  of  the  word  *' verdict"  in  the  12th 
tion.  If  there  was  a  manifest  injustice  in  our  construction  of 
\  act,  and  the  words  were  so  doubtful  that,  in  order  to  avoid 
nstice,  we  should  feel  ourselves  at  liberty,  as  it  were,  to  legislate 

ourselves,  we  might  be  induced  to  strain  the  language  of  the 
;  in  the  manner  suggested.  But  it  is  not  necessary  to  resort  to 
fih  a  mode  of  construction,  for  the  words  in  the  act  are  perfectly 
lin.  The  II th  section  says,  that  "if  any  action  commenced 
«r  the  passing  of  this  act,  in  any  of  Her  Majesty's  Superior 
)arts  of  Kecord  in  covenant,"  which  this  is,  "  the  plaintiff'  shall 
cover  a  sum  not  exceeding  20/.,"  which  is  the  case  here,  "  The 
lintiff  shall  have  judgment  to  recover  such  sum  only  and  no  costs, 
:oept  in  the  cases  hereinafter  provided  (of  which  this  is  not  one),  and 
icept  in  the  case  of  a  judgment  by  default,"  which  this  clearly  is 
It  Then,  as  this  is  not  a  judgment  by  default,  the  question 
"Cn  is,  what  is  the  meaning  of  the  word  **  recover,"  "  recover  by 
Sfdict,"  and  that  is  what  the  plaintiff  gets  in  the  action.  Here 
5  has  got  a  farthing,  which  is  less  than  20/.  This,  therefore,  is  an 
ition  of  covenant  in  a  Superior  Court,  in  which  the  plaintiff  has 
eorered  less  than  20/.,  and  which  is  not  within  the  exceptions  in 
e  act    I  think,  therefore,  he  is  not  entitled  to  costs.     As  to  the 
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meaning  of  the  word  "  verdict,"  it  will  be  time  enoneh  for  uto 
put  a  construction  upon  that  when  the  question  arises  07  the  pre- 
siding judge  certifying  upon  a  writ  of  inquiry. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  pkb* 
tiff  has  recovered  a  sum  not  exceeding  202.inanactionofcovennk 
in  this  court,  and  he  is  not  within  either  exception  in  the  llA 
section.  It  is  unnecessary  to  consider  now  what  is  themeaniDgrf 
the  word  ^Werdict"  in  the  12th  section.  On  a  former  oocuini 
the  court  differed  as  to  the  meaning  of  that  word  in  the  ISM 
section  of  9  &  10  Vict,  c  94.  I  only  advert  to  the  sabjecty  to^ 
that  if  the  question  should  arise  again,  I  shall  be  ready  to  reoot* 
sider  the  reasons  of  my  judgment,  which  vary  very  much  in  tki 
several  reports,  and  which  in  some  of  them  appear  tome  tok' 
unintelligible. 

Williams  and  Talfourd,  JJ.,  concurred. 

Eukabsohk. 


COURT  OF  EXCHEQUER 

Sittings  after  Michaelmas  Terniy  1 850. 

Halliwell  r.  Eastwood. 

Pontefract  Honour  Court — Replevin — 9  ^10  VicL  c,  95,  s,  5 — j 

Fixed  machinery. 

The  jurisdiction  of  the   Court  Baron  of  the  Honour  of  Pontefract 
extended  by  Vl  Geo,  3,  c.  15,  which  recognized  its  ancient  right ( 
gra?iting  replevins.     The  2  Sf  S  Vict.  c.  ^o,  further  extended  thej* 
diction  under  the  title  of  the   Court  of  the  Honour   of  Pontefnd,] 
and  provided  that  six  months  after  the  passing  of  any  general  act 
the  recovery  of  small  debts,   the  operation  of  which  should  it 
with  the  powers  giveii  by  that  act,  that  act  should  cease  and 
a  fid  the  9  ^  10  Vict,  c,  9o,  gave  power  to  Her  3fajesty  to  aj 
County  Courts,  and  repealed  all  acts  affecting  the  jurisdiction  ef 
courts : 

Held,  that  the  construction  of  these  statutes  was  to  destroy  the  netefy' 
stituted  court  of  the  Court  of  the  Honour  of  Pontefract,      That  the 
court  being  previously  put  an  end  to,  was  not  revived  by  the  s\ 
act,  and  therefore  that  no  power  remained  to  grant  replevin. 

Certain  cotton  spin?iifig  machines  were  fixed  by  means  cf  screws,  ««■*■ 
wooden  fastenings,   and  some  fixed  in  stones  with  molten  lead, 
thereby  fastened  to  the  building.      The  machines  were  distraxMd  fif\ 
rent,  and  subsequently  replevied : 

Held,  that  they  were   not  a  part  of  the  freeholdy  but  were  prepti^ 
distrainable. 

THIS  was  an  action  of  trespass  for  breaking  and  entering  certfli 
mills,  and  seizing  certain  goods  and  fixtures,  tried  before  Alde^ 
son,  B.,  at  the  last  York  assizes.     Plea,  not  guilty,  by  statute.   O* 
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laintifF  was  tenant  of  certain  premises^  and  the  defendant  the  land-    Baujmell, 
rd.   A  distress  for  rent  had  been  put  in,  and  certain  fixed  machi-*  ^- 

srjr  and  other  goods  seized;  a  replevin  had  been  obtained  without      ^^^^^'^' 
ly  plaint,  out  of  the  Court  of  the  Honour  of  Pontefract,  but  the        1850. 
rfendant  had  proceeded  and  sold  the  goods  seized.     At  the  trial     .,  — r 
was  proved  that  the  Lord  of  the  Court  Baron  of  Pontefract  had  no^^^lw'i^tn 
e  right  to  grant  replevins  with  reference  to  cases  tried  in  the    —Jiepkvm, 
art,  but  no  evidence  was  produced  of  a  franchise  to  grant  reple- 
OS  independently  of  the  franchise  of  holding  pleas  in  cases  of 

S levin.  The  statutes  17  Geo.  3,  c.  15,  2,&  3  Vict.  c.  85,  and 
:  10  Vict.  c.  95,  were  referred  to,  and  the  learned  judge  was 
opinion  that  the  Court  Baron  of  the  Honour  of  Pontefract  had 
ised  to  exist,  and  therefore  that  the  replevin  was  void,  and  the 
7  returned  a  verdict  for  the  plaintiff  for  460/.,  the  value  of  the 
ed  machinery,  leave  being  reserved  to  move  to  increase  the 
"diet  to  2,500/.,  the  full  amount  of  the  value  of  the  goods,  if 
)  court  thought  the  replevin  valid,  and  that  trespass  was  the 
ht  form  of  action.  In  Michaelmas  Term  this  rule  was  obtained 
ordingly. 

HogginSy  Q.  C,  shewed  cause. — The  question  depends  upon 
construction  of  17  Geo.  3,  c.  15,  recited  in  2  &  3  Vict. 
^5,  and  on  9  &  10  Vict.  c.  95.  The  question  is,  whether  the 
rer  of  granting  replevin  has  been  taken  from  the  Court  of  the 
nour  of  Pontefract  by  either  of  those  acts.  By  2  &  3  Vict, 
\5,  s.  4,  that  power  is  taken  away,  (a)  The  Court  Baron  has 
ome  a  new  court,  namely,  the  Court  of  the  Honour  of  Ponte- 
st.  It  is,  however,  contended  that,  by  the  operation  of  the 
anty  Courts  Act,  the  Court  Baron  has  been  revived.  That, 
rever,  could  not  have  been  the  intention  of  the  Legislature. 
Piuhley  on  the  same  side. — The  court  is  abolished,  and  the 
ver  to  grant  replevin  cannot  survive  it:  {Hallat  v.  Burt,  Carth. 

i)  The  2  &  3  Vict,  c  85,  s.  1,  enacts  "  that  from  and  after  the  first  day  of  November,  1839, 
a  emit  jurisdiction  and  practice  of  the  Court  Baron  of  the  Honour  of  Pontefract  aforesaid, 
I  (except  with  respect  to  the  town  of  Bamsley,  and  such  other  parishes,  townships,  and 
M  within  the  honour  of  Pontefract,  as  are  also  within  the  jurisdiction  of  the  said  Bamslej 
«  Court  of  Requests  and  the  said  Barnslej  Upper  Court  of  Requests)  cease  and  determine 
■pk  as  to  any  cause  or  matter  comncenced  or  pending  therein  before  or  on  the  said  last- 
tkoed  day  as  to  which  cause  or  matter  the  jurisdiction  and  practice  of  the  said  Court 
BB  shall  continue  the  same  as  if  this  act  had  not  passed),  and  thenceforth  the  said  court 
1  he  cooftitated  and  be  a  Court  of  Record,  under  the  name  of  the  Court  of  the  Honour  of 
lefract*'  Section  4  enacts,  **  that  the  said  Court  of  the  Honour  of  Pontefract  shall  have 
Hme  power,  practice,  and  jurisdiction  in  proceedings  in  replevin  as  the  Court  Baron  of  the 
tour  of  Pontefiraet  now  has,  and  shall  be  empowered  and  authorized  to  hold  pleas  of  debt 
setbedd>t  sought  to  be  recovered  shall  not  exceed  the  amount  of  15/.;  and  all  other 
■oal  actions  arising  within  the  jurisdiction  of  the  said  court,  when  the  damages  sought  to 
teoTwed  shall  not  exceed  the  sum  of  5/L,  and  where  the  defendant  or  defendaots  in  any  such 
m,  or  any  one  or  more  of  such  defendants  shall,  at  the  time  of  the  commencement  of  such 
ipB,  reside  within  the  jurisdiction,  or  keep  any  house,  warehouse,  shop,  countinghouse,  stall, 
ithcr  place  of  business  or  dealing  whatsoever,  or  otherwise  trade  or  deal  therein.*'  The 
h  MctioQ  enacts,  "  that  at  the  expiration  of  six  calendar  months  next  after  any  general  act 
fl  be  passed  for  the  recovery  of  small  debts,  and  the  operation  of  which  general  act  shall 
■t  or  interfere  with  the  powers  given  to  the  said  Court  of  the  Honour  uf  Pontefract  by  this 
I  twy  clause,  matter,  and  thing  in  this  act  contained,  which  shall  extend,  or  be  construed 
'"^'^  to  pve  to  the  court  hereby  appointed  any  local  or  separate  jurisdiction  shall  cease 
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Hauiwbll   380.)    A  prescription  for  a  steward  to  gnnt  rqibrai  ool  of  ( 

,    »•         18  void :  (Co.  Entries,  294.)    The  word  "^  steward  oi^  t 

^^T;:!^    read  <<  sheriff."    The  lord  may  bring  his  actkni  in  a  Coort  Bi 

1850.       because  the  snitors  are  the  judges,  but  it  cannot  giant  repkfi 

~r, .    cept  by  charter  or  prescription.    He  cited  Ca  Entrifls»  294;  I 

£!!^^mi  ▼.^tfr^>Carth.380;  Baa  Abr.<' Court  Baron"*  and  *«Be^0fiD, 

T-ApfefM.    Yiner^s  Abr.  <«  Replevin,"  It. ;  Com.  Dig.  <<  Pleader,"  S  K  S 

4  Trust  266-269 ;  IDtchen  on  Courts,  95  b,  and  74  a;  Ga 

Digest,  ''Copyhold,"  &  14;  2  &  3  Vict,  c  85,  sa.  44, 56. 

JVatwn,  ^  C.  {EUu  and  HaU  with  him),  contriL— Hie  ki 
the  Honour  of  Pontefract  have  power  to  giant  replsTm  t 
exclusion  of  the  sheriff:  {Mounaey  v.  Dawmm,  6  A.  ft  E. 
There  is  a  distinction  between  the  power  of  grantii^  rqleri 
that  of  hearing  them.  The  sheriff  in  liberties  has  no  nov 
grant  replevin,  except  where  the  bailiff  has  refiised.  It  is  n 
suitor  in  Courts  Baron  that  grants  replevin.  It  isffranted  I 
lords»  and  though,  since  the  passing  of  9  &  10  "Vict  c.  9 
jurisdiction  to  hear  appeals  has  been  transferred  to  the  new  C 
Courts,  still  the  right  to  grant  replevins  continues  in  the  d 
(Edmunds  y.  ChaUit,  1  Cox,  Macrae  &  Herts.  2 16.^  The  5th  i 
of  the  County  Courts  Act  provides  that  Her  Majesty  may 
any  court  under  the  acts  in  schedules  A  and  B.  to  that  act  to  I 
as  a  County  Court,  and  may  asrign  a  district  to  the  same, 
act  of  2  &  3  ^ct.  c  85,  was  in  schedule  A,  and  the  C 
Courts  Act  was  put  into  operation  for  this  district.  The  6i 
tion  provides  that,  when  a  court  shaU  be  established  undt 
act,  the  recited  act  and  all  other  acts  affecting  its  jurisdictio 
be  repealed.  He  referred  also  to  Anoru  (1  New  Beports, 
and  2  &  3  Vict.  c.  85,  s.  4.  [Platt,  B. — It  is  an  old  com 
a  new  name.  The  question  is,  whether  that  court  is  abol: 
The  9  &  10  Vict  c  95,  s.  5,  says,  that  former  courts  for  1 
covery  of  small  debts  and  demands  shall  be  repealed ;  but 
as  to  revive  any  act  thereby  repealed.  [Parkb,  B. — Ti 
section  of  the  2  &  3  Vict.  c.  85,  puts  an  end  to  the  preseot 
diction  and  practice  of  the  Honour  Court  of  Ponteiract 
unless  you  can  set  it  up  again  in  some  way  or  other,  it  is 
Have  you  a  single  instance  of  a  replevin  granted  by  any  ofi 
other  person  not  of  the  court  ?]  No ;  there  appears  to  be 
(Fitz.  N.  B.  72  /,  73  b ;  Wikon  v.  Hobday,  4  Afau.  &  Sel 
2  Inst.  139 ;  30  Edw.  3,  p.  23  ;  9  &  10  Vict.  ss.  5,  6,  119, 11 
Tliompaon  v.  Farden,  1  Man.  &  Gr.  535;  and  Maulers,  J.,  ol 
tions  at  p.  544,  were  referred  to.) 

Parke,  B. — It  would  be  better  to  dispose  of  this  ooe 
first ;  and  in  this  case  I  have  satisfied  my  mind  that  the  po 
granting  replevin  was  taken  away  by  the  operation  of  the  s 

(6)  The  1 19th  section  enacts,  "that  all  actions  of  replerin  in  caset  of  £stre«  h 
arrear,  or  damaf^/aifofi^  which  shall  be  brooght  in  the  Coontj  Court  shall  bebraiKl 
writ  m  a  coort  held  nnder  this  act;"  and  the  120th  section,  **  that  in  •v«rf  laeh 
replerin,  the  phunt  sball  be  entered  in  the  coart  holden  nnder  this  act  fcr  the  diitiio 
the  distran  was  taken.** 


Eastwood. 
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e  question  is,  is  the  power  of  holding  replevin  taken    Haluwsll 

seems  to  me,  on  looking  at  the  authorities,  and  the    ^^^ 
atutes,  there  is  no  doubt  about  it,  and  that  the  power, 
isent  instance,  is  taken  awaj.     The  17  Geo.  3,  extends        i850. 

ction  of  the  Court  Baron  of  the  Honour  of  Pontefract,        

uzes  proceedings  in  replevin  to  the  amount  of  6/. ;  then  ffj^^cmiri 
rict.  extends  the  jurisoiction  to  151,  that  act  puts  an  end  ^Replevin. 
er  of  hearing  replevins  in  that  court,  but  further  pro- 
the  act  give  the  power  of  grantiDg  replevins  to  the 
the  Honour  of  Pontefract,  and  then  comes  the  56th 
lich  means  that  the  new  court  shall  be  put  an  end  to, 
lat  the  old  court  shall  be  restored.  Then  comes  the 
ct.  c.  95,  s.  5,  which  abolishes  the  court;  the  2  &  3 
lentioned  in  the  schedule,  and  that  court  is  abolished 
fter  the  time  there  referred  to.  The  effect  of  this  is  to 
to  the  Court  of  the  Honour  of  Pontefract  altogether ; 
irt  was  put  an  end  to  before,  and  there  is  nothing  here 
t,  and  therefore  there  is  no  jurisdiction  now  in  the  old 
jant  or  hear  replevin.  The  granting  replevins  out  of 
igh  practised  by  the  steward,  was  so  closely  connected 
)urt  which  ultimately  tried  them,  that  it  is  impossible 
)uld  exist  after  the  court  had  been  abolished. 
ON  and  Platt,  BB.,  concurred. 

Judgment  for  the  defendants, 

as  also  a  cross  rule  in  this  case,  to  enter  a  verdict  for 
lants,  and  the  question  was,  whether  mules  used  in 
ories  are  fixtures  ? 

[Ellis  and  Hall  with  him)  showed  cause. — Fixed  machi- 
aot  distrainable :  (Co.  Litt.  47  a. ;  Amos  &  Ferrard  on 
p.  314;  Hallen  v.  Runder,  1  C.  M.  &  R.  266;  2  C. 
Minshall  v.  Lhyd,  2  M.  &  W.  450.)  These  things 
itures  of  the  cotton  mill,  some  are  fixed  to  the  wooden 
rews,  others  are  fixed  in  stones  with  molten  lead ;  and 
id  to  the  freehold  cannot  be  distrained:  (Com.  Dig. 
'  C. ;  Morley  v.  Pincombey  18  L.  J.  272,  Ex.) 
(Pashley  and  Hall  with  him.) — Chattels  that  can  easily 
jd  without  injury  to  the  freehold  are  distrainable,  al- 
3d.  Herlakenden^s  case  (4  Rep.  62 ;  2  Bla.  Com.  428 ; 
Q.  10);  Pitt  V.  Shew  (4  B.  &  Aid.  206);  M'Kintosh  v. 
M.  &  W.  184),  were  cited. 

Cur,  adv,  vult. 

Judgment. — December  16,  1850. 

B. — This  case  was  argued  a  few  days  ago;  a  part 
e  was  then  disposed  of.  The  question  remaining  to 
)d  of  is,  whetner  cotton-spinning  machines,  wnich 
I  by  means  of  screws,  some  in  wooden  fastenings, 
1  with  lead  in  a  molten  state  in  stones,  for  the  pur- 
jeiving  the  screws,  were,  by  law,  distrsunable  for  the 
he    mill  in    which    they   were   affixed.       Before  the 
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Hallewsll  machineB  were  so  attached,  they  were  mere  rhattflii^  i 

P    *•         doabtedly  they  were  distndnable  chattels   The  qaeatioa  is  i 

^^'   they  lost  that  character  by  bebg  attached  to  the  floor 

1S50.       manner  described.    The  question  is  to  be  determined  es 

^p/TTV^    the  same  way  as  it  would  have  been  if  the  statntee  on  the 
fft!!aS^(^ri  had  not  passed.    No  chattels  could  be  distrained  which  wen 

— je^iftm.  subject  of  distress  at  common  law,  except  thoee  provided  fin 
statute,  and  this  description  of  chattels  is  not  Ndlther  th 
to  sell  a  distress,  given  by  the  statute  of  WilL  S»  nor  the  p 
impound  on  the  premises  given  by  the  11  Geo.  2,  extends  t 
of  distress  to  chattels  not  before  the  subject  of  it;  etill  less  c 
right  of  the  landlord  for  a  year's  rent  before  the  goods  1 
execution  can  be  removed,  afford  a  reason  for  1ia^^^^ 
goods  that  can  be  taken  in  execution  can  also  be  distraina 
must  decide  the  case  in  the  same  way  as  if  the  distnu 
obliged  to  take  the  chattels  distrained  immediately  to  a  pul 
private  pound.  At  common  law,  things  fixed  to  the  fireehc 
which  become  part  of  it,  cannot  be  distrained:  fiir  two  rei 
Gilbert,  C.  R,  says,  ''whatever  is  part  of  the  ireehd 
not  be  distrained,  for  what  is  part  of  the  fineehold  cai 
severed  from  it  without  detriment  to  the  thing  itself  in 
moval ;  consequently,  that  cannot  be  a  pledge  which  ca] 
restored  tn  statu  quo  to  the  owner.  Besides,  what  is  fixei 
freehold  is  part  of  the  thing  demised,  and  the  nature  of  1 
tress  is  not  to  resume  part  of  the  thing  itself  for  the  rent,  l 
the  inducta  ittata  upon  the  soil  or  house.  Hence  it  is  tha 
windows,  furnaces,  &c.,  aiSxed  to  the  freehold,  are  not  d 
able  **  (Gilbert  on  Distress,  34-48),  and  on  the  sole  grou 
they  were  parcel  of  the  freehold  in  the  construction  of  law 
windows,  and  shutters  concerniDg  the  realty  are  not  liab. 
distrained.  It  was,  besides,  a  rule  at  common  law  that 
which  could  not  be  restored  in  the  same  plight  and  conditi 
not  be  distrained  for  rent;  that  is  laid  down  in  Comyn^s 
47,  and  Gilbert  on  Distress,  in  the  part  I  have  already  cite 
have,  therefore,  to  decide  whether  these  machines  fall 
either  of  these  categories,  otherwise  they  were  not  pn 
They  do  not  fall  within  the  latter,  for,  being  taken  to  the 
they  might  be  brought  back  without  damage  to  then 
They  are  not  of  a  perishable  nature,  they  would  not  su 
careful  removal.  If  it  were  necessary  to  take  some  to 
in  order  to  remove  them,  that  circumstance  would  make  nc 
rence,  for  that  might  occur  to  chattels  with  respect  Xo 
there  is  no  question,  as,  for  instance,  a  post  bedsteaa,  whicl 
not  be  carried  to  a  pound  without  being  first  taken  to  piec* 
the  distrainor  would  have  no  reason  to  complain  that  the; 
restored  to  him  in  a  disjointed  state  at  the  pound,  where  b< 
attend  to  receive  them.  Nor  does  it  make  any  difference  tl 
distrainee  would  be  obliged  to  bear  the  expense  of  refixi 
machinery.  Precisely  the  same  objection  might  be  mad 
distress  on  any  article  which  it  required  expense  to  carr 
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i  pound  and  restore  to  its  former  position.     A  distrainee    Haluwbll 
ion  law  must  be  at  the  trouble  and  expense  of  taking:  back    „    ^' 
s  trom  the  pound.     Inis  practical  inconvenience  is  now       

by  the  power  of  impounding  upon  the  premises.     The        1850. 
^stion,  therefore  is,  whether  the  machinenr,  when  fixed,     p^^ 
jel  of  the  freehold?  and  this  is  a  question  of  fact  depending  Honom'^Cwm4 
circumstances  of  each  case,  and  principally  on  two  con-    —RepUvm, 
ns ;  first,  the  annexation  to  the  soil,  or,  if  brick,  the  house 
L  it  is  united,  whether  it  can  be  easily  removed  integra  et 

not  without  injury  to  itself  or  the  fabric  of  the  building. 
fr,  upon  the  object  and  purpose  of  the  annexation,  whether 
for  the  permanent  and  substantial  improvement  of  the 
;,  in  the  language  of  the  Civil  Law,  perpetui  usus  causa, 
)f  the  Year  Book,  28  Hen.  7, 13,  per  rente  en  queV  propriete, 
§fc.,  en  la  possession^  or  merely  for  a  temporary  purpose, 
more  complete  enjoyment  and  use   of  it  as  a  chattel. 

considering  this  case,  we  cannot  doubt  that  the  machines 
ere  part  of  the  freehold,  but  were  attached  slightly  to  it, 
e  capable  of  being  removed  without  the  least  injury  to  the 
*  the  buildings,  the  object  and  purpose  of  annexation  was 
improve  the  inheritance,  but  to  render  the  machinery 

and  for  the  more  convenient  use  of  the  inheritance, 
sver  were  part  of  the  freehold  any  more  than  a  carpet 
e,  which  is  attached  to  the  floor  by  nails  for  the  purpose 
Qg  it  stretched  out,  or  curtains,  or  looking  glasses,  pictures, 
er  matters  of  an  ornamental  nature  which  have  been 

attached  to  the  walls  of  a  dwelling,  as  frirniture,  and 

probably  the  reason  why  those  and  similar  articles  have 
ild  in  different  cases  to  be  removable.  The  machines 
ave  passed  to  the  executors :  that  is  laid  down  by  Lord 
rst,  in  Trappes  v.  Harter  (2  Cro.  &  M.  153),  they  would 
J  passed  by  the  conveyance  or  demise  of  the  mill ;  they 
ased  to  have  the  character  of  moveable  chattels,  and  were 
3  liable  to  the  distress :  the  result  is  that  Mr.  Watson's 
1  be  discharged,  and  Mr.  Martin's  rule  will  be  made 
• 

Judgment  accordingly. 


QQ 
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COUBT  OF  EXCHEQUER 

AffHid,  1851. 
Bbibcboft  v.  Gkobgs. 

MACNAMABA  moyed  for  a  rule  that  one  of  the  MasterB  of  1 
court  be  directed  to  tax  the  plaintiflfB  costs  in  thiscsse.  Iti 
an  action  of  debt  brought  for  IL    The  defendant  had  pud  '~' 
court  2L  I2s.  6^  an£  so  pleaded.    That  snm  had  been 
out,  and  a  noUe  prosequi  entered  as  to  the  residoe.    The 
danfs  costs  upon  the  noUe  prosequi  had  been  paid  by  the 
who  wished  to  be  paid  his  costs  of  the  suit  in  reqiect  totb 
raid  into  court    It  was  contended  that  the  plaintiff 
titled  to  these  costs  under  the  Beg.  Gen.  Trini^Tehn,  1 
notwithstanding  the  County  Court  Act,  13  &  14  Yiot.  e.  61, 
11  and  13 ;  and  that  it  haa  been  so  decided  by  Piatt,  R,  m 
V.  Jones,  ante,  422.     The  43  Gea  3,  c  46,  s.  3,  was 
Keene  v.  Deebk  (3  B.  &  C.  491);  and  Boe  v.  Ro§e{2  G.  & 
were  cited. 

Pollock,  C.  B. — At  present  we  give  no  ojnnion  wbsl 
upon  the  subject ;  but  the  costs  of  a  rule  here,  the  Master  ii ' 
us,  would  be  about  IdZ^ ;  so  that  if  you  succeeded  upon  the 
your  client  must  be  a  loser  by  obtaining  it ;  and  if  he  failed 
would  still  be  worse  off.  If  you  think  it  beneficial  to  your 
interest  to  proceed,  or  should  the  plaintiff  persist  under  theae 
cumstances  in  asking  for  a  rule,  take  it. 

Rule  nisi  (if  desired.) 


i 
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COURT  OF  QUEEN'S  BENCH. 

EaOer  Term,  1851. 

Blowers  v.  Backham. 

Jurisdiction  of  Court  of  Appeal. 

appeared  that  the  amount  claimed  in  the  County  Court  uhis 
lOL,  the  Court  of  Appeal  at  once  dismissed  the  appeal  (U  not 
nthin  their  jurisdiction ^  under  13  4r  14  Vict  c.  61,  s.  14. 

was  an  appeal  from  the  County  Court  of  Norfolk. 
amtoeU,  for  the  appellant 
for  the  respondent 

sared  that  tne  amount  daimed  was  under  20L 
)  Court. — It  ap{)earing  that  the  aaK)unt  claimed  by  the 
n  the  original  plaint  was  under  20/.,  this  appeal  must  be 
,  as  we  are  of  opinion  that  the  appellate  jurisdiction  of 
b  is  confined  to  cases  where  the  amount  is  between  20/. 
by  13  &  14  Vict  c.  61,  s.  14.  (a) 

Appeal  dismissed. 

if  «ither  party  •«  any  came  of  (he  amowni  to  which  juritdicHon  is  given  to  the 
f  hjf  this  act  shiall  be  disuiisfied  with  the  detenninatioD  or  direction  of  the  said 
Qt  of  law,  or  upon  the  admifision  or  rejection  of  any  eridence,  snch  party  may 
he  aame  to  any  of  the  Superior  Courts  of  Common  Law  at  Weetminster,"  &c. 


QQ2 
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COURT  OP  QUEEN'S  BENCH. 

February  17,  1851. 
(Before  Wiohtman  and  Eble»  JJ.) 

FebmIey  t;.  Bbakson.  (a) 

Money  had  and  received^ArbUratot's  coti$ — Exce9$ive  demam 

Payment 

A  lay  arbUrator^  under  a  eubmissum^  which  provide  ihai  ihe  t 
the  submission  and  award  should  be  in  the  dueretkm  ^tke  oM 
awarded  to  himself  an  excessive  amount  of  retmuuraikm.  The 
tiff  was  compelled  to  pay  that  sum  in  wder  ta^  gei  the  award, 
amount  having  been  reduced  by  the  Master  t^pam  taxttUtm: 

Heldy  that  the  arbitrator  could  not  by  his  award  ctmelmmvel^, 
amount  of  the  costs.  And^  further^  that  the  plaitU^  might  i 
the  excess  beyond  the  amount  of  fair  remusteraOon^  inemaetiomi 
the  arbitrator  for  money  had  and  received  to  his  (the  pkdmt^s] 

THIS  was  an  appeal  against  a  deduon  of  tlie  judge  • 
Manchester  County  Court     The  following  case  was 
for  the  opinion  of  the  court. 

**  This  is  an  action  to  recover  the  sum  of  49t  195.  Hi 
particulars  of  the  plaintifTs  demand  being  for  money  paid 
plaintiff  to  the  defendant  for  or  in  respect  of  Ids  fees  and  c 
in  and  about  a  reference  and  arbitration  between  T.  M.  C 
and  J.  W.  Freshfield,  directors  of  the  Globe  Insurance  Cor 
or  the  said  insurance  company  and  the  above-named  plaintii 

At  the  trial  before  the  judge,  without  a  jury,  it  appeare 
by  an  agreement,  dated  the  20th  day  of  April,  1849, 
between  T.  M.  Coombs  and  J.  W.  Freshfield,  two  of  the  dii 
of  the  Globe  Insurance  Company,  of  the  first  part,  and  the 
named  plaintiff,  of  the  second  part,  after  reciting  that  dispot 
differences  had  arisen  between  the  said  T.  M.  Coombs  and 
Freshfield,  as  such  directors  of  the  Globe  Insurance  Con 
and  the  said  plaintiff,  and  that  it  had  been  agreed  to  subnu 
disputes  to  arbitration,  the  said  parties  thereto  did  mutoall; 
mise  and  agree  to  observe  and  keep  the  award  of  the  i 
named  defendant  (therein  described  as  John  Branson,  of 
Chester,  surveyor);  a  referee  appointed  by  the  said  parties tl 
of  the  first  part ;  and  George  Shorland,  of  Manchester,  snr 
a  referee  appointed  by  the  said  plaintiff,  James  Fernlt 
their  umpire;    and   it   was  th3reby  agreed  that  the  coei 
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of  the  submission  and  reference  and  award  to  be  made 
J  in  the  discretion  of  the  said  arbitrators^  or  their  umpire, 
lid  award  and  direct  by  and  to  whom  the  same  should  be 
'he  two  arbitrators  duly  appointed  W.  J.  Tate,  of  Man- 
agent,  to  be  the  umpire,  after  which  the  reference  was 
1  with.  When  the  time  arrived  for  making  the  award, 
rators  differed  in  opinion,  and  the  umpire  alone  made  his 
He  employed  Mr.  J.  Speakman  as  his  (the  said  umpire's) 
for  that  purpose.  Mr.  Speakman  applied  to  the  above- 
efendant  and  the  said  George  Shorland  for  the  amount 
charges.  Upon  which,  the  above-named  defendant  sent 
ount  of  charges,  amounting  to  156/.  11^.,  which  was  sub- 
thc  said  umpire,  who  considered  the  amount  too  much, 
ested  it  might  be  reduced  to  105/. ;  and  finally,  with  the 
t's  concurrence,  and  by  arrangement  with  him  and  Mr. 
n,  the  charges  of  the  said  umpire  and  the  above-named 
t,  and  the  said  E.  Shorland,  were  settled  at  105/.  each,  to 
rtain  incidental  expenses  were  added,  making  the  amount 
5s  to  each  of  them  as  follows : —  To  the  said  W.  J.  Tate, 
Sd. ;  to  the  above-named  defendant,  109/.  Qs. ;  and  to 
George  Shorland,  107/.  6s.  By  direction  of  the  said 
he  said  Mr.  J.  Speakman,  on  the  30th  day  of  July,  1849, 
the  parties  to  the  reference  that  the  award  was  ready  to 
red  on  payment  of  379/.  10^.  9d.  (which  sum  included 
ral  sums  before  mentioned  as  charges  made  by  the  said 
md  arbitrators,  and  also  34/.  11^.  9d.  for  rooms,  &c.  for 
3nce,  175.  6d,  for  stationery,  and  15/.  175.  6d.  for  prepa- 
award.  The  plaintiff,  on  receiving  the  communication 
Speakman,  called  upon  him  the  same  day  to  take  up  the 
The  plaintiff  said  the  amount  to  be  paid  was  very  high, 
lested  Mr.  Speakman  to  give  him  (the  plaintiff)  par- 
f  the  charges,  to  which  Mr.  Speakman  replied  he  should 
particulars  until  the  award  was  taken  up ;  and  on  the 
)f  this  case  it  was  admitted  that  arbitrators  may  often 
'ment  before  delivering  up  the  award,  not  only  of  their 
•ges,  but  also  of  the  Jiliowances  to  witnesses  and  other 
nd  expenses.  Mr.  Speakman  stated  that  he  should  not 
jn  up  the  award  until  the  amount  claimed  was  paid,  but 
yt  communicate  that  to  the  plaintiff,  nor  did  the  plaintiff 
Speakman  to  give  up  the  award  without  first  paying  the 
jut  the  plaintiff  did  ask  Mr.  Speakman  whether  he  (the 
was  obliged  to  take  up  the  award,  to  which  Mr.  Spcak- 
ied — *^  No ;  but  if  you  do  not,  perhaps  the  other  side 
he  plaintiff  grumbled  at  the  amount,  but  finally  paid  the 
9^.  without  making  any  further  protest,  and  took  the 
ay.  On  the  same  day  Mr.  Speakman,  out  of  the  iden- 
ey  paid  to  him  by  the  plaintiffj  paid  the  said  W.  J.  Tate 
dd.,  the  defendant  109/.  6s.^  and  the  said  G.  Shorland 
the  amount  of  their  respective  charges. 
vard  go  made  by  the  said  W.  J.  Tate,  and  taken  up  by 


Fei»lkt 

V, 

Bbaksok. 


1851. 


Money  had  and 
received — 
ArbUratort^ 
CoiU— 
Exeeitive 
demand— 
PaymuU, 
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Fkrslet     the  above-named  plaintiff  as  aforesaid,  directed  that  the  aud  T.1L 
*'  Coombs  and  J.  W.  Fresbfield  should  pay  forthwith  to  the  ibofe* 

**:I^'^     named  plaintiff  the  sum  of  l,000t,  and  that  all  the  coiU  al 
1851.       expenses  of  the  said  submission  and  reference,  and  of  the  audi 
"IT,     J  should  be  borne  by  the  said  T.  M.  Coombs  and  J.  W.  Freir  " 
"72^!^  And  the  said  W.  J.  Tate  did,  by  his  said  award,  find  and  iMtji 
Arbitraun-i'   the  amouut  of  the  said  costs  and  expenses  other  than  and 
S^^^T      the  costs  and  expenses  incurred  by  and  for  the  said  T.  M. 
d^!^^!d^    and  J.  W.  Freshfield,  but  including  the  costs  and  expenses  to 
Pagmmf.     paid  on  taking  up  the  award  by  the  party  or  parties  taking  op 
same,  to  be  527L  7s.  9^.,  which  last-mentioned  sum  indided 
aforesaid  sum  of  379/.  lOs,  9c/.,  and  also,  86/.  Ss,  for  witnesseflyial 
the  above-named  plaintiff's  solicitors'  bill  for  conducting  the  ait 
reference,  amounting  to  60/.  19^. 

A  copy  of  the  award  was  delivered  to  the  said  T.  M.  Coool^ 
and  J.  W.  Freshfield,  who  objected  to  the  amount  of  the  (XMtf 
and  proposed  to  pay  the  above-named  plaintiff  the  l,000iL  awaidn 
without  prejudice  to  an  application  to  the  court  to  set  a«de  d^ 
part  of  the  award  relating  to  costs.  This  was  agreed  to^  and  tkj 
1,000/.  paid  to  the  plaintiff. 

In  Michaelmas  Term,  1849,  the  agreement  of  reference  m 
made  a  rule  of  the  Court  of  Exchequer,  and  on  the  5th  of  Noveii 
ber,  1849,  a  rule  was  obtained  in  the  last-mentioned  court,  ctSB^ 
upon  the  above-named  plaintiff  to  show  cause  why  the  awards 
the  taid  W.  6.  Tate,  or  so  much  thereof  as  related  to  the  sami 
527L  7.V.  9d.  therein  mentioned,  as  alleged  costs  and  expeiuei 
should  not  be  set  aside,  unless  the  above-named  plaintiff  and  th 
umpire  and  arbitrators  would  consent  that  the  amount  of  the  sii 
costs  and  expenses  should  be  referred  to  one  of  the  Masters  i 
that  court,  to  be  taxed  and  settled,  the  said  T.  M.  Coomb 
and  J.  W.  Freshfield,  thereby  consenting  to  such  reference  an 
undertaking  to  pay  the  amount  as  ascertained  upon  such  taxatioB 
And  the  court  directed  notice  of  the  rule  to  be  given  to  the  aboT 
named  plaintiff,  and  to  the  said  W.  J.  Tate  and  the  above-namo 
defendant  and  George  Shorland,  the  arbitrators,  all  of  whom  wer 
served  with  a  copy  of  the  said  rule. 

Cause  was  shown  against  the  rule  on  Friday  the  1 1th  day  o 
February,  1850,  by  the  above-named  plaintiff,  and  the  said  W.Q 
Tate  and  G.  Shorland,  but  the  above-named  defendant  did  00 
appear,  and  took  no  part  whatever  with  respect  to  the  matter,  ani 
on  the  said  last-mentioned  day  the  Court  of  Exchequer  made  th 
following  rule. 

Upon  reading  the  rule  made  in  this  matter  of  the  5th  day  d 
November  last,  and  hearing  Mr.  Watson  of  counsel  for  the  aboie 
named  plaintiff,  James  Fernley,  Mr.  Martin,  and  Sir  John  BaikjS 
of  counsel  for  the  above-named  Thomas  Merriman  Coombs,  •■ 
James  William  Freshfield  and  Mr.  Henderson  of  counsel  ftl 
William  James  Tate,  the  umpire,  and  George  Shorland,  (Hic  4 
the  arbitrators  named  in  the  said  rule,  and  by  the  consent  of  th 
said  W.  J.  Tate  and  G.  Shorland,  it  is  ordered  that  the  award  ll 


3  Femley  or  his  attorney  what,  if  anything,  may  appear 
eference  to  have  been  over-paid  to  them,  or  either  of 
3C0unt  of  the  said  award  and  umpirage, 
of  this  rule  was  served  on  the  said  umpire  and  arbi-> 

lance  of  the  rule  one  of  the  Masters  of  the  Court  of 
r  proceeded  to  tax  the  costs,  and  upon  such  taxation  he 
led  by  the  attorneys  or  agents  of  the  said  T.  M.  Coombs 
Freshfield,  and  also  the  above-named  plaintiff  and  the  said 
e  and  G.  Shorland ;  but  the  above-named  defendant  did 
on  such  taxation,  either  personally  or  by  his  attorney 
On  the  5  th  of  June,  1850,  the  Master  made  the  fol- 
:ificate : — ^I  hereby  certify,  that  having  been  attended  by 
iys  or  agents  of  the  parties  hereto,  with  the  exception 
Itrator,  Mr.  Branson,  who  did  not  appear,  and  having 
e  several  affidavits  filed  herein,  I  have  taxed  the  several 
-gcd  as  per  account  annexed,  dated  June  5,   1850. 

^wing  is  a  copy  of  the  account  annexed,  referred  to  in 
rtificate  of  Master  Dax,  so  far  as  relates  to  the  arbitra- 
tions. 

Charges. 
£,    s,    d,  £    s,    d. 

65     4     0     Branson ...     109     6     0 

63  4     0     Shorland...     107     6     0 

64  7     3     Tate   108     9    3 


PofmmL 


\e  was  of  opinion  and  found  that  the  sum  of  44/L  2s. 
pie  remuneration  for  the  services  of  the  defendant,  as 
itor  as  aforesaid,  and  that  he  had  been  overpud  65^  4«. 
lese  circumstances  the  plaintiff  sued  the  defendant  in 
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Febhlst     sufficient  to  maintain  this  action,   inasmuch  as  the  mooej  in 


V. 


received,  if  at  all^  by  the  said  W.  J.  Tate,  the  umpoe,  aai  m| 


by  the  above-named  defendant  to  the  use  of  the  above-oMi 
1851.        plaintiff. 

~]r\  The  judge  was  of  opinion  that  the  payment  made  to  Ik 

^^!Seived—     Speakman  was  not  to  be  considered  as  voluntary,  bdng  nude 
Arbitrators    obtain  posscssion  of  the  award  which  the  pluntiflr  eoDadeicd 
^^^T      great  value  to  him,  and  of  which  he  could  not  otherwise 
possession ;  and  also,  that  the  pliuntiff  had  good  reason  to 


Pa^mau.     fiend,  and  did  believe,  that  the  sum  demanded  by  Mr. 

included  not  only  all  the  umpires'  and  arbitrators  chaiges,  m 
other  the  charges  and  expenses  attending  the  reference :  and 
the  payment  was  made  to  Mr.  Speakman  under  that  apprehenM 
and  without  a  full  kno\Y  ledge  of  all  the  facts. 

lie  was  also  of  opinion,  and  found  that  the  iim[ure,  thnMi 
Mr.  Speakman,  acted  as  the  agent  of  the  defendant  in  reodia 
the  fee  claimed  by  the  defendant  and  paid  by  the  plaintiff.  Ai| 
on  the  whole,  the  judge  was  of  opinion  that  the  pliuntiff  fH 
entitled  to  recover  back  the  amount  claimed,  and  directed  a  ii 
diet  to  be  entered  for  that  amount. 

The  question  for  the  opinion  of  the  court  was  whether,  ifl 
the  facts  and  under  the  circumstances  hereinbefore  set  forth,  ll 
verdict  as  entered  for  the  plaintiff  was  right.  If  the  court  shod 
be  of  that  opinion,  then  the  verdict  is  to  stand ;  but  if  the  col 
should  not  be  of  that  opinion,  then  the  verdict  under  their  din 
tion  is  to  be  set  aside,  and  the  plaintiff  nonsuited. 

Cyif/irVi// for  the  appellant,  the  defendant  below. — This  actional 
not  be  maintained.  Assuming  the  payment  to  have  been  involB 
tary ,  which  is  doubtful,  and  that  the  money  was  obtained,  as  it  wa 
by  duress  of  goods,  still  if  there  was  a  legal  consideration  at  the  tin 
the  money  cannot  be  recovered  back  :  {Atlee  v.  Backhouscy  3  M. 
W.  642,  650,  per  Piuke,  B. ;  Tlireljall  v.  Fanshatoey  19  L.  J.  33 
Q.  B.)  The  latter  case  decided  two  things^ — that  the  arbitnl 
duly  acted  within  the  scope  of  his  duty  in  assessing  his  oi 
expenses;  and,  secondly,  that  those  became  a  legal  dd 
[AViGHTMAN,  J. — Has  it  been  decided  that  an  action  will  lie  I 
the  arbitrator  ?  JVatson  mentioned  Bates  v.  Totcnley  (2  Ex.  Bfj 
152.)  WiGHTMAN,  J. — That  applies  to  a  case  where  ll 
award  is  taken  up ;  but  suppose  the  parties  refuse  to  take 
up  ?]  At  all  events  he  has  a  lien  for  the  amount  of  his  demtfl 
[WioiiTMAX,  J. — Which  you  say  cannot  be  reduced.]  Thec^ 
might  have  been  different,  if  the  submission  had  not  given  m 
the  power  of  assessing  the  costs  of  the  award.  In  every  suhnuMi 
one  of  the  terms  is,  that  no  action  shall  be  brought  against  tt 
arbitrator.  In  Dossett  v.  Gingell  (2  M.  &  G.  870;  3  Scott  X.BL! 
it  was  held  that  the  court  has  no  general  jurisdictiaB  om 
arbitrators  as  to  the  amount  of  fees  charged  by  them,  whetM 
the  reference  be  under  a  rule  of  court  or  not ;  and  there  is  notM 
in  the  case  to  warrant  the  semble  which  is  added  to  the  miij'* 
note  in  that  case.      In  M' Arthur  v.  Campbell  (5  B.  &  Ad.  5U 
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ij  pointed  out  is  an  application  to  the  court  to  compel     Fbbklet 
pator  to  ^ve  up  his  award.     [Wightman,  J. — ^But  you  ^' 

the  finding  of  the  arbitrator  is  conclusive  as  to  the        

The  argument  is,  that  there  was  a  legal  consideration       issi. 
payment ;  and  at  law,  therefore,  it  cannot  be  recovered        "T^  ^ 
f  there  is  any  remedy,  it  is  in  equity.     [Erle,  J. — If    ^JI^La*— 
rd  is  set  adde,  does  not  the   consideration  fisdl?]      No;    Arbkraion^ 
oission  is  the  consideration.  J?***^ 

Hy  for  the  respondent,  the  plaintiff  below. — The  judge  has 
at  this  payment  was  not  voluntaiy,  and  was  made  in  igno- 
the  facts.  There  is  a  distinction  between  lay  and  legal  arbi- 
the  latter  are  paid  by  known  fees,  but  the  former  is  entitled 
reasonable  compensation  for  his  services.  All  that  he  could 
whether  his  action  is  brought  the  day  after  the  award  or 
nation,  is  a  quantum  meruit  Bates  v.  Tawrdey  was 
led  on  the  ground  that  the  action  had  been  brought  before 
,  and,  therefore,  the  plaintiff,  who  had  taken  up  the 
ould  not  recover  a  moiety  of  the  costs  from  the  defendant. 
271^  V.  Gordon  (3  Q.  B.  466),  an  action  was  maintained  by 
^itrators  for  tneir  reasonable  costs.  He  also  referred  to 
i  V.  Bume  (Gow.  N.  P.  7) ;  Fitzgerald  v.  Graves  {^  Taunt. 
fiUer  V.  Robe  (3  Taunt.  461);  BarreUY.  Parry  (4  Taunt 
^n  Musselbrooh  v.  DunMn  (9  Bing.  605),  the  court  referred 
Master  the  propriety  of  an  arbitrator's  fee.  Robinson  v. 
771  (6  M.  &  S.  276)  also  decides  that  an  arbitrator  is  not 
3  own  fee ;  he  is  not  to  be  final  judge  in  his  own  cause, 
ard  of  a  gross  sum  to  the  arbitrator  is  never  binding: 
V.  The  Globe  Insurance^  14  L.  T.  251 ;  Turner  v.  Dean, 
Rep.  837,  were  also  cited.) 
a^y  in  reply. 

IT3IAN,  J. — In  this  case  the  plaintiff  has  been  compelled 
I  sum  which  may  now  be  taken  as  unreasonable  and 
nt  to  the  extent  of  49/.  19^.  lld.^  in  order  to  take  up  an 
7hich  he  could  not  have  got  without  making  the  payment, 
md  as  a  fact  that  he  had  paid  without  full  knowledge  of 
imstances.  According  to  all  the  facts  stated  in  the  case, 
nent  may  be  considered  to  have  been  made  under  duress, 
oluntarily.  The  court  of  C.  P.  has  decided  that  it 
ummary  jurisdiction  over  an  arbitrator,  to  compel  him  to 
an  overcharge.  Then  will  an  action  lie  to  recover  it? 
d  not  refer  to  the  decisions  as  to  duress,  because  it  is  said 
action  will  lie,  inasmuch  as  there  was  a  legal  consideration 
here ;  and  the  terms  of  the  submission  were  relied  on,  as 
he  arbitrator  complete  power  to  make  this  decision.  This 
it,  however,  does  not  appear  to  me  to  be  well  founded,  for 
ise  only  applies  to  give  tne  arbitrators  and  umpire  power 
X)  whom,  by  whom,  and  in  what  proportion  the  expenses 
be  paid,  but  not  to  fix,  without  limit  or  restraint,  what 
be  the  amount  of  those  expenses.  They  have,  however, 
.  amount  which  a  Master  and  a  jury  have  declared  to  be 
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Fnurr     ezcetnTe,  and,  ander  these  drcumstanoeBy  there  Oiii  be  bo 

BxiJuoH     ^^  ^  action  18  maintainable. 
^^^^'        Eble,  J. — ^I  am  of  the  same  opinion.    The  defandao 
1^1.       has  exercised  the  discretionarj  power  he  poeaeeBed  of  & 
M   "TTj  naif  ^7  ^^^  ^^  whom  the    expenses  were   to  be  paid,  by 
TTrfrif       himself  100  ^neas,  or  497.  more  than  he  was  reasonably  c 
AMtntmr^    ta    The  plaintiflF  has  paid  this  unreasonable  demaady  bat  t 
■^"1^.       of  payment  was  not  here  oonclusive  against  him.    Atk 
^nnifif       Wamwrwht  (2  Q.  K  837X  decides  that  the  owner  of  goods 
Aq^wiwf.     wrongfoily  a  sum  of  money  to  get  them  baok^  may  reoov 
sum ;  and  I  think  that  the  arbitrator  had  no  power  absdu 
fix  the  sum  to  be  pakl  to  himself;  that  woiud  be  to  ma 
judge  in  his  own  cause;  and  FUx^eroM  y,  ChntoiM^  JISBer  i 
MuiteJbrook  y.  Dunkm^  all  show  uat  he  cannot  dedaydy 
sum.     So  in  Mr.  Watson's  book,  p.  108.    It  would  be  an  a] 
in  the  law  to  allow  a  person  respecting  whose  laboor  there 
settled  scale  of  remuneration,  to  be  able  thus  absolutely  X 
as  a  burden  on  the  party.  If  it  were  otherwise,  he  would  be 
to  fix  it,  and  an  award  which  did  not  would  be  bad;  and 
certainly  not  the  case.    Whether,  after  the  mcmey  has  bee 
the  party  can  recover  it  back,  has  not  been  before  decide 
here  the  plaintiff  lias  brought  it  to  the  test  of  deoimon,  ; 
right  to  recover  seems  to  be  warranted  by  the  settled  prind 
law.    Hie  judgment  of  the  court  must  be  for  the  plaintiff 

Judgmeni  affirmed  wUh  < 


Beg.  v.  Andrew  Amos>  Esq. 

iUeged  miseonduct  of  a  County  Court  Judge — Practice. 

ay  he  corruption  without  a  bribe,  and  there  may  be  a  mitde" 

'  committed  by  a  judge  without  malice,  or  without  seeking  a 

iry  advantage,     A  wrong  act  committed  with  a  bad  motive  is 

lion, 

facts,  as  stated  and  answered,  the  court  acquitted  Mr.  Amos  of 

irge  of  corrupt  and  oppressive  conduct  in  the  discharge  of  his 

quent  sittings  of  the  County  Court  should  be  holden,  so  as  to 
I  so  great  an  accumulation  of  business  in  one  day, 
ly  contrary  to  law,  and  the  practice  ought  not  to  be  allowed  by 
^9^  of  the  County  Courts,  for  an  attorney  to  practise  in  those 
IS  an  advocate,  taking  briefs  from  other  attorneys. 

^ER  moved  for  a  rule  to  show  cause  why  a  criminal  infor- 
ion  should  not  be  filed  against  Mr.  Amos,  the  judge  of  a 
Court,  for  misconduct  m  his  office.  He  founded  this 
Du  upon  an  affidavit  made  hj  a  person  named  Alder, 
t  forth  that  he  was  a  person  in  the  service  of  a  Mr.  Yeo- 
hat  he  had  a  claim  tor  some  money  due  to  him  from 
person,  also  for  services,  and  that  he  instituted  a  suit  in 
nty  Court  over  which  Mr.  Amos  presided,  in  order  to 
that  money.  He  took  out  a  summons  on  the  11th  of 
,  and  paid  the  sum  of  1/.  4s.  for  the  summons,  and  after- 
iid  the  sum  of  2L  Os.  6d.  for  what  were  called  hearing 
I  he  also  paid  an  attorney  to  attend  for  him.  The  case 
for  hearing,  when  the  defendant's  attorney  applied  for 
lined  an  adjournment,  on  the  ground  that  the  defendant 
tied  to  further  and  better  particulars.     The  demand  for 


•_  _  .   %   . 
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BBCk       by  the  defendant  to  get  the  case  adjourned,  as  he  ptetended 

*'         one  of  long  and  involved  accoonts  mnning  through  a  a 

AHPEEwAMoa.  yg^y^    rj^Q  plaintiff  resisted  this  attempt,  snd  endeafov 

1851.  convince  Mr.  Amos,  the  judge,  that  the  demand  was  a  flim[ 
^j—  and  that  the  case  could  easily  be  tried;  but,  in  q[dte  of  his 
^^1^  the  judpe  adjourned  the  cause  till  Friday,  the  14th  of 
13^  The  plamtiff  then  changed  his  attorney,  and  die  new  attor 
structed  counsel  on  the  plaintiff's  behalf.  UiKm  the  partie 
attending  before  the  ju^e,  the  counsel  for  the  j^laintiff  wa 
for  whom  he  appeared*  and  whether  he  was  inatrocted 
attorney,  and  the  counsel  answered  in  the  affirmativei 
counsel  then  opened  the  case,  and  called  a  witnen,  and  at  i 
judge  said  the  set-off  could  not  be  gone  into^  as  it  was  not  j 
The  defendant  was  then  tendered  as  a  witness^  and  was  ezi 
He  was  cross-examined  by  the  phuntiff's  ooonael  at  some 
and  before  the  cross-examination  was  finished,  the  JQ^ 
posed,  and  ordered  the  case  to  be  adjourned  till  the  ro 
Monday.  The  phuntiff  in  vain  protested  against  this  adjooi 
but  the  judge  sdd  he  would  aojoum  the  case,  ihoogh  it ' 
then  more  than  a  quarter  past  one  o'clock  in  the  da; 
plaintiff's  counsel  then  reouested  that  a  cK£ferent  day  An 
named,  as  he  must  be  in  Exeter  on  the  Monday,  an^  co 
attend  to  conduct  the  cause  which  had  been  entrusted 
The  judge  then  adjourned  the  case  till  Friday,  the  9th  o 
The  counsel  was  again  duly  instructed,  but,  from  what  hac 
occurred,  and  from  the  manner  in  which  tiie  judge  had  ] 
questions,  he  thought  fit  to  have  the  attorney  present,  tc 
the  judge  on  the  point  of  his  having  been  properly  insi 
On  the  day  appointed  the  parties  again  attended,  a 
plaintiff  had  again  to  pay  the  court  fees.  The  counsel  wt 
asked  whether  he  was  instructed  by  an  attorney,  and  i 
the  judge  that  he  was  so  instructed.  The  jud^e  th< 
that  he  should  adjourn  the  case  to  the  end  of  me  da 
also  put  questions  to  the  attorney,  asking  him  whether 
himself  prepared  the  brief.  The  cause  was  then  called  < 
the  judge  said  that  he  had  forgotten  what  had  occum 
former  occasion,  for  that  he  had  not  taken  any  notes,  and 
fore  had  nothing  with  which  he  could  refresh  his  memor 
therefore  requested  the  plaintiff's  counsel  to  recall  the  i 
This  was  done,  and  the  evidence  was  given  over  again,  i 
length  the  judge  said,  '^  I  cannot  keep  other  people  war 
shall  adjourn  this  case."  That  was  at  a  quarter  after  one 
in  the  day.  He  was  intreated  to  let  the  case  proceed;  but 
he  would  adjourn  it  to  the  end  of  the  list.  The  plaintiff  o 
to  this;  his  witness  had  been  heard ;  a  littie  time  would  fin 
case ;  and  he  protested  against  having  it  so  adjourned — tb 
so,  as  there  were  150  cases  on  the  list,  and  he  told  the  jud| 
he  was  a  working  man ;  that  he  could  not  afford  to  cum 
from  day  to  day,  leaving  his  master's  employment,  and  t 
must  abandon  the  claim  altogether,  if  this  system  of  ad^ 
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ted  in.     The  judge  said  he  could  not  help  that,  and  he  Bn«. 
omed  the  case  to  the  10th  of  June.     That  was  an  ordi-  a-„«JJ^  AMoa 

or  the  hearing  of  causes,  and  the  business  would  be  the  

t  any  other  time,  and  the  same  causes  would  be  again  issi. 

rd  as  requiring  an  adjournment.     These  adjournments  ca^am^ 

7  occasioned  the  plaintiff  very  considerable  expense,  he  Jm^«» 
d  14/.  in  what  had,  up  to  this  moment,  proved  to  be  the  Alkged 
tvour  to  recover  less  than  17/.     He  should  not  be  able  ""^^I^T* 

money  requisite  to  go  on,  and  he  should  be  reduced  to 
order  to  meet  these  needless  and  heavy  expenses  occ»- 
the  attempt  to  recover,  in  these  courts  of  cheap  and 
3tice,  a  sum  that  was  lawfully  due  to  him.  He  com- 
lat  by  these  adjournments  he  had  lost  all  the  benefit  of 
Qation  of  the  witnesses,  for  the  judge  did  not  take  down 
vitnesses  said,  saying  that  he  should  recollect  it,  and,  on 
id  to  put  it  in  writing,  refused  to  do  so,  and  said  that  he 
use  that  would  be  made  of  it.  The  judge  had  tried 
nes  to  force  the  parties  to  incur  the  expense  of  an  arbi- 
A.11  these  things,  the  learned  counsel  contended,  were 
ttioDable,  and  this  denial  of  justice,  whether  it  proceeded 
ipt  motives,  or  only  from  negligence  and  indifference  on 
f  the  judge  to  the  proper  discharge  of  the  duties  of  his 
the  result  was  equally  blameable  in  respect  of  the  public^ 
3us  to  the  suitor.  He  had  now  stated  the  substance  of 
it  of  F.  W.  Arundel  Alder,  and  that  affidavit  was  folly 
by  another  made  by  Anthony  Alder.  The  plaintiff  had 
ling  to  require  delay;  he  was  always  present  at  the 
le,  and  he  had  proved  his  own  case  twice  over.  There 
ng,  on  his  part,  to  which  the  judge  could  point  as  justi- 
;  vexation  and  expense.  The  judge  had  been  particular 
ig  whether  the  counsel  for  the  plaintiff  was  instructed 
)mey.  The  person  who  appeared  for  the  defendant  was 
^tructed;  he  was  not  a  member  of  the  bar,  nor  the 
or  the  defendant,  but  had  been  instructed  by  another 
ho  had  himself  been  instructed  by  the  defendant;  his 
I  Herring,  and  he  had  taken  his  instructions  from  the 
's  attorney.  As  these  questions  had  been  put  to  the 
counsel,  he  asked  questions  about  Herring,  and  at  last 
lant  was  asked  whether  he  would  consent  to  allow  Her- 
pear  for  him,  which,  under  the  circumstances  in  the  case, 
ted  to  do.  The  judge  again  and  again  pressed  that  the 
's  wish  should  be  agreed  to,  and  that  the  matter  should 
eference ;  and,  on  one  of  these  occasions,  used  the  ex- 
^  Perhaps  the  plaintiff  will  find  it  better  to  agree  to  the 

8  proposition."  It  appeared,  in  fact,  that  it  was  the 
the  court  for  the  clerk  of  the  court  to  sit  as  arbitrator, 
ceive  fees  for  trying  what  the  judge  was  appointed  and 

]!ampbell,  C.  J. — We  have  no  jurisdiction  here  over  the 
ept  on  the  ground  that  he  has  acted  corruptly. 


Comi 
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Bm.  Carter  tuad  that  corraptioii  was  not  reatricstod  -to 

eiioe»  and  that  a  man  might  aok  conupdyt  thoodi  he  < 
receiTe  money^  if,  m  order  to  save  hiwelf  troohl^  be  nerii 

1851.  perform  hie  ^tiee.  That  had  been  eetlled  eo  cleedj, « 
two  men  took  their  master^a  oate»  and  Mva  them  to  their  i 
horeee,  a  conviction  against  them  tor  the  LmanT  of  the  c 
been  maintained,  on  the  ground  that  what  thej  od,  beiqg 
mve  the  horsee  a  good  coat,  without  ^bm  haraig  tIia«BM 
m  deaning  them,  wae,  in  law,  done  hteri  cmmh  nd  ooidd 
a  charge  of  krceny. 

LoBD  Campbell,  C.  J.-*  Hie  moet  conyenifint  w^n*^ 
you  should  have  a  rule  to  show  cauee,  eo  that  llief  beCe 
fully  before  u&  JBitk  l9 


BomU  now  showed  cauee  against  the  rule.-— The  chaijp 
Mr.  Amoe  was  that  of  corrupt  and  oppreeeive  conduct  m 
chai^  of  the  duties  of  his  omce.  A  graver  cham  could  h 
made;  but,  in  proceeding  to  show  how  unfounded  it  wae^ev 
ae  the  affidavits  were  concerned,  he  must  observe  that  one  di 
been  made  in  the  speech  of  the  learned  counsel  lor  the  i 
which  was  not  to  be  found  in  the  affidaTits  of  the  applicant 
He  should,  however,  pass  by  this  edditional  ana  unw 
charge,  and  proceed  to  the  others.  Hie  first  of  these  i 
Mr.  Amos  had,  bv  a  series  of  adioummente  of  a  caee 
before  him  in  the  County  Court,  endeavoured  to  force  die 
into  a  reference.  This  general  charge  branched  itself  int< 
minor  ones,  but  this  was  the  chief.  Hie  plaintiff  had  bn 
action  for  a  balance  of  wages,  and  the  case  came  before  M 
on  the  11th  of  January.  The  defence  was  a  matter  w 
volved  many  and  complicated  accounts.  On  the  first 
defendant  complained  tiiat  he  had  no  particulars  of  the 
This  proved  to  be  the  case,  and,  therefore,  according  to  th 
practice  of  the  court,  the  case  was  adjourned.  No  just  a 
could  be  made  as  to  that  adjournment,  for  it  was  the  faul 
plaintiff  himself.  The  case  came  on  again  on  the  14th  of  F 
and  the  plaintiff  then  complained  that,  though  he  was  will 
anxious  to  try  the  case,  the  judge  again  adjourned  it: 
insinuated  that  this  adjournment  was  made  with  the 
forcing  him  into  agreeing  to  a  reference,  to  which  he  was  < 
That,  however,  was  not  the  fact  Mr.  Amos's  affidavit  sta 
on  that  occasion  the  defendant's  attorney  suggested  thi 
should  be  a  reference,  as  there  were  long  accounts  betw 

! parties,  who  had  been  acting  together  on  tonus  of  great  i 
or  a  series  of  years,  whereon  the  plaintiff's  attorney  exprc 
concurrence  in  the  proposal^  as  most  conducive  to  the  pi 
interests,  but  said  that  his  client  objected  to  the  referei 
conversation  between  the  parties  followed,  during  wh 
business  of  the  court  was  suspended,  and  then  the  d 
(Mr.  Amos)  suggested  that  there  should  be  an  adjounu 
the  cause,  for  the  purpose  of  enabling  the  partiee  to  < 


the  adjournment,  the  plaintiff  had  dismissed  him,  and 
another.  The  case  then  again  came  on  upon  the  14th  of 
f hen  the  plaintiff,  for  the  first  time,  attended  with  counsel, 
pluntiff  complained  that  an  attempt  was  again  made  to 
reference :  ne  did  not  say  by  whom,  but  left  it  to  be 
that  the  attempt  was  made  by  the  judge,  which  was 
mtrue.  The  reference  spoken  of  was  objected  to,  and  the 
id  that  the  plaintiff  was  entitled  to  have  his  cause  tried  if 
ed  on  it.  The  cause  was  begun,  and  it  went  on  till  a 
jBAt  one  o'clock,  when  the  judge,  in  order  to  proceed  with 
58  of  hundreds  of  working  people,  who  were  in  waiting, 
»e  causes  were  capable  of  being  decided  in  a  very  short 
d  who,  of  course,  complained  of  being  needlessly  kept 
again  adjourned  the  cause.  The  cause  was  conducted  in  a 
ix  manner,  and,  having  occupied  so  much  of  the  time  of  the 
e  judge,  for  public  reasons,  was  compelled  to  exercise  the 
iven  him  by  the  81st  section  of  the  County  Courts  Act, 
Ijourn  it.  There  were  at  that  time  several  witnesses  to 
ned,  and  besides  them  there  was  on  the  table  of  the  court 

books  and  papers,  sixty-five  weekly  pay-sheets  being 
lem,  which  the  judge  understood  would  be  produced  in 
f  and  which  could  not  be  examined  in  any  but  a  consider- 
\e  of  time.  The  fact  was  that  the  defendant  had  been 
largely  in  the  building  business,  and  the  plaintiff  was  his 
;ial  clerk,  and  the  accounts  between  them  spread  over 
rears.  Mr.  Amos  proposed,  however,  that  the  cause 
»e  adjourned  only  from  the  14th  to  the  17th  of  March, 
could  devote  his  time  to  it,  and  could  finish  it,  for  on 
there  .were  but  three  causes  entered  for  trial,  whereas 
4th  there  were  nearly  200.  Under  such  circumstances, 
es  of  the  Superior  Courts  had  often  adjourned  causes  of 
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perly;    Well,  then,  he  proposed  to  adljoom  diA  mm  to  fl 
of  Miroh,  bat  that  pro^oeal  was  otgeoted  td^  baoMneiti 

oonYeiiieiit  for  the  plaintiff 'b  counsel  then  to  attend    Dm 

1S51.  yielded  to  this  objection,  and  now  was  censored  bsdi 
^  TZi  pbuntiff  and  his  counsel  for  having  done  sa  The  afioi 
jZ^  was  finally  fixed,  as  the  plaintiffs  counsel  widiaa  to  go  tts 
iiOvMi  for  the  9th  of  May.  That  was  the  leal  reason  fiir  ll 
adjournment,  but  an  insinuation  was  now  thrown  out  liwi 
for  the  purpose  of  corruptiy  forcing  a  referenoe  an  jini 
which  every  hct  in  the  case  contndicted.  Tlie  ease  wi 
in  court  on  the  9th  of  May.  Counsel  agsin  appeared 
plaintiff,  but  the  defendant's  attorney  took  an  olgeotiony  ni 
91st  section  of  the  act,  tiiat  counsel  was  not  instmole 
attorney.  Mr  .Amos  heard  the  objection,  and  required  soi 
that  the  counsel  was  so  instructed.  The  phintdrs  attor 
not  present,  and  Mr.  Amos  offered  to  a^um  the  cause  t 
him  to  appear,  but  added,  that  if  it  should  turn  out  Aat  ti 
an  attorney  who  had  instructed  counsel,  he  would  make  tfa 
dant  pay  aU  the  costs  of  the  adjoummenL  Nothing  c 
fairer  tlwn  that.  He  did  adjourn  the  case  aoeordinely,  i 
the  plaintiff's  counsel  handed  up  to  the  judge  a  written 
tion,  which  was  now  lost,  for  a  subpoena  to  oompel 
attorney  to  appear.    What  was  the  meaning  of  that — 

Patteson,  J. — ^That  objection  about  the  instraotions  tc 
had  been  taken  before,  on  the  14th  of  Much,  when  Ifr.  Ci 
that  he  was  instructed,  and  the  cause  went  on.  The  doubt 
whether  he  had  been  duly  instructed,  but  whether  the  per 
had  instructed  him  was  really  an  attorney — ^whetiber,  m 
had  not  been  imposed  on. 

BaviU  said,  that  mi^ht  be  so,  but  at  all  events  the  object 
taken,  and  Mr.  Amos  s  affidavit  showed  what  had  happen 
it  Mr.  Amos,  finding  what  sort  of  disputes  arose,  and  Ii 
this  case  was  likely  to  occupy  the  time  of  the  court,  offer 
half-an-hour  earlier  to  hear  it.  When  the  parties  came  be 
on  the  10th  of  May^  and  the  question  of  the  instruct! 
renewed,  he  questioned  the  attorney  as  to  preparing  ti 
and  was  answered  that  the  attorney  had  not  preparra  it, 
was  not  satisfied  that  the  attorney  loiew  the  cont^ts  of  it 
the  plaintifi^s  counsel  objected  to  Mr.  Herring  actinff 
defendant's  attomev,  and  it  appeared  that  Fisher  was  tb 
dant's  attorney,  and  as  he  was  to  be  called  as  a  mtness 
instructed  Herring,  on  which  the  judge  asked  the  dc 
whether  he  was  willing  Herring  should  appear  as  his  a 
and  the  defendant  said  ne  was,  and  the  cause  was  ihai  on 
proceed. 

Lord  Campbell,  C.  J. — ^What  progress  had  been  i 
the  cause  on  the  14th  of  March  ? 

BauiU  answered,  to  the  end  of  the  plaintiff^s  case,  and  1 
the  examination  of  the  defendant,  on  his  own  case.  The 
did  not  attend  on  May  10  at  the  half-hour  earUer  thsa  Ik 


COUNTY  COURTS  CASES.  473 

*  the  coart^  otherwise  the  case  might  have  been  got        Bbo. 
and  when  they,  did   attend,  the  judge  was   compelled  ^^     ^'  j^^ 

idjourn  it  to  the  10th  of  June.     In  the  meantime  the        

pplication  was  made   to  this  court.      The   only  other        I85i. 
^inst  Mr.  Amos  was,   that  on   the   10th  of  May  he   cotmTcotiri 
the  parties  again  to  go  through  the  case,  on  the  ground      /w^e-. 
d  not  recollect  the  circumstances,  and  it  was  charged  as      Alkqed 
5  in  him  that  he  did  not  take  notes  of  the  case,  and  an  ""^^J^T" 
m'of  his,  that  he  knew  what  use  would  be  made  of  his 
i  been  referred  to.     The  meaning  of  that  observation 
bat  which  had  been  attributed  to  it,  but  that  the  judge 
e  parties,  if  they  intended  criminal  proceedings  against 
r,  to  employ  persons  to  take  notes  for  them,  for  that  he 

0  have  his  notes  called  for  to  sustain  a  prosecution  for  per- 

1  there  was  no  judge  whatever  who  would  not  feel  the  force 
jection,  for  none  ever  took  such  verbally  accurate  notes 
e  him  feel  justified  in  swearing  to  the  particular  expres- 

witness  through  a  long  examination  and  cross-examina- 
I  had  now  gone  through  all  the  charges.     He  thought 

all  completely  answered,  and  that  the  court  would  feel 
A.mos  had  most  unjustly  been  subjected  to  the  pain  of 
laint  being  made  against  him,  and  that  the  rule  ought  to 
^ed. 

m  support  of  the  rule,  said  that  much  stress  had  been 
le  point  of  the  counsel  for  the  plaintiff;  but  he  could 

court,  that  in  what  he  had  done  in  this  case  he  had 
ated  by  no  personal  feelings  against  Mr.  Amos;  for, 
3  thought  Air.  Amos  had  needlessly  listened  to  the 
ibout  the  sufficiency  of  the  instructions,  he  was  willing 

say  that  ho  had  no  complaint  whatever  to  make  of  Mr. 
iatment  of  himself  personally.  He  might  here  mention, 
Amos  was  wholly  mistaken  in  his  assertion  that  an 
1  had  been  made  by  the  plaintiff's  counsel  for  a  subpoena 

the  attendance  of  the  plaintiff's  attorney.  The  paper 
ng  more  than  a  request  to  know  whether  Mr.  Amos 
lat,  in  order  to  secure  his  attendance,  as  there  was  no 
ssity  for  him  to  attend,  he  should  be  served  with  a 
18  a  witness.  As  to  the  other  parts  of  the  case,  it 
o  him  that  the  complaint  was  not  answered.  The  case 
to  have  been  adjourned  when  it  was  part  heard.  The 
oks  and  papers  bad  in  reality  nothing  to  do  with  the 
''  were  not  called  for  by  the  plaintiff,  and  they  were  not 
le  defendant.  The  case  had  proceeded  so  far  that  it 
ily   have   been   finished,   and  the  adjournment   was   a 

wrongful,  and  a  vexatious  proceeding.  It  was  entirely 
ing  to  press  for  a  reference  in  such  a  case,  where  the 
IS  a  simple  demand  for  eight  weeks'  wages,  and  for  the 
^o  maps,  and  where  there  was  no  notice  of  set-off,  and 
tly  where  no  cross-demand  could  be  taken  into 
on.     The  judge  might  easily  have  determined  the  case, 
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and  was  bound  to  do  sa    But  he  allowed  aU  kinda  of  « 
when  laiaed  by  the  defendant's  attorney;  and  there  ooa 

doubt  that  in  these  courts  there  was  %  land  of  nnda 

1851.       between  the  judges  and  the  attorneys*  or,  at  leasts  aueh  «f 
sitting  constantly  in  the  court,  were  ready  tp  ewrfbtm  in  i 
^  to  the  judo's  opinions,  and  to  flatter  his  pride  and  ad 

AU^  The  objection  about  the  instructions  was  madsii  and  an 
have  been  disposed  of,  yet  it  was  allowed  to  be  renewed^ 
proof  of  couiuBel  haTing  received  instruetiaaa  was  requ 
as  much  strictness  as  if  it  was  a  fact  in  the  oauBe  itBe& 
other  hand,  every  facility  was  afforded  to  the  person  who 
as  the  attorney  for  the  defendant,  though  it  was  prorei 
was  not  the  defendant's  attorney,  but  was  an  attorney 
practising  in  the  court  as  a  barrister,  and  reodving  iu 
fixMn  other  attorneys. 

Pattebok,  J. — The  case  here  was  that  the  defend 
attorney  was  to  be  a  witness;  but  in  ordinaiy  eaaes  one 
cannot  lawfully  instruct  another  attorney  to  af^pear  for  h 

Carter. — It  certunly  behoved  this  court  to  watch  i 
ceedings  with  jealousy.  Hiese  attorneys  who  thus  practL 
County  Courts,  were  not  the  most  unexceptionable  chai 
the  profession.  Bespectable  attorneys  would  not  atti 
courts  if  they  could  avoid  doing  so,  aiid  when,  in  obediei 
wishes  of  a  particular  client,  they  did  so,  they  condi 
mrticular  case  in  which  they  were  engaged,  iad  thenleft  t 
The  judge  was  said  to  have  exercised  his  discretion 
matters  of  adjournment;  but  discretion  did  not  mean  tyn 
judgment  applied  accordiDg  to  just  and  well-known  nil 
what  was  the  consequence  of  a  practice  of  the  judge  in  d 
notes  ?  It  was  this,  that  the  case  was  all  heard  over  a; 
the  time  which  had  been  at  first  employed  upon  it  was  tl 
wasted.  The  learned  counsel  went  through  the  other  pa 
case,  and  contended  that  the  judge  of  the  County  C 
vexatiously  imposed  great  expense  and  trouble  on  the 
that  corruption  might  exist  quite  independently  of  ] 
advantage ;  and  that  the  judge  here  had  shown  such  a 
to  consult  his  own  ease,  at  the  expense  of  the  suitor,  as  i 
this  application  against  him. 

Lord  Campbell,  C.  J. — This  is  an  applicaticm  for  a 
information  against  Mr.  Amos,  the  juc^e  of  the  Mi 
County  Court,  on  the  ground  of  corruption  in  the  dischai 
duties.  It  is  only  on  the  ground  of  Ci>rruption  that  we 
criminal  jurisdiction ;  and  if  it  had  been  established  tin 
been  guilty  of  corruption  in  his  office,  this  would  undoni 
the  proper  tribunal  to  which  the  application  should  be  n 
the  only  tribunal  to  put  the  case  in  a  proper  form  of  in 
that  the  guilty  party  might  be  punished.  There  is  no  d( 
there  may  be  corruption  without  a  bribe,  and  there  n 
misdemeanor  committed  by  a  judge,  though  he  does  not 
premeditated  malice  towards  an  individual,  and  though 
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i  pecuniary  advantage.     If  he  does  that  which  is  wrong        Reg. 
i  motive,  he  is  guilty  of  corruption.     But  we  must  con-  ^^   ^' 

t,  whether  he  has  done  what  is  wrong,  and,  secondly,  did        

nalo  animof    In  this  case  it  is  not  made  out  to  my  satis-        issi. 
lat  he  did  what  was  wrong ;  and  I  am  clearly  of  opinion        •~^ 
hatever  he  did  he  was  free  from  all  bad  motive.     The     jjl^a— 
^nst  him  is,  that  he,  with  a  view  of  escaping  from  the      Alkged 
rouble  of  trying  the  cause  as  a  judge,  oppressively  used  "**S^^2r" 
,  by  postponing  the  cause  from  time  to  time,  to  endea- 
brce  the  parties  to  a  reference.    Let  us  see  how  this 

substantiated  by  the  facts.  The  case  comes  on  first 
r.  Amos  on  the  11th  of  January.  On  that  occasion  he 
)erly  adjourned  the  hearing  of  the  cause,  because  the 
3  were  clearly  defective.  The  defendant  had  not  been 
-mod  of  what  had  been  the  nature  of  the  demand  against 
had  he  been  put  in  a  state  to  meet  it.  The  particulars 
rely  in  these  words,  ^^  Balance  of  eight  weeks'  wages, 

maps,  3/.;  making  together,  17/.  17«."  These  parti- 
re  without  dates^  and  did  not  furnish  to  the  defendant 
nation  by  which  he  might  be  able  to  meet  the  claim  on 
e  judge,  therefore,  most  properly  yielded  to  this  applica- 
irther  particulars,  and  on  that  ground  adjourned  the  case. 
Ith  of  February  the  case  again  came  before  the  court, 
as  suggested  tnat  this  case,  from  the  nature  of  it,  might 
a  reference,  for  not  only  would  it  lead  into  long  matters 
t,  but  might  be  followed  by  cross-demands  and  fresh 

I  differ  from  the  learned  gentleman  who  has  just 
us  in  thinking  that  it  was  necessarily  a  fit  thing  to  dis- 
k  proposal  for  a  reference,  because  there  had  not  been 
f  a  set-off.  If  there  had  been  such  a  notice,  and  the 
Id  have  settled  the  whole  demand,  it  was  his  duty  to  do 

in  such  matters  the  judge  of  the  County  Court  has  an 

over  a  judge  who  sits  in  the  Superior  Courts  with  a 
complicated  accounts  cannot  be  taken  by  a  judge  with  a 

the  County  Court  judge  may  by  himself,  with  patient 
ion,  come  to  a  right  conclusion.  But  it  was  not  in  the 
Mr.  Amos  to  do  so  in  this  case,  for  there  was  no  notice 

before   him.     It  might   therefore   have   been   for   the 

of  the  plaintiff,  as  well  as  for  that  of  the  defendant, 

should  be  a  reference  by  which  an  end  might  be  put  to 
on ;  for  though  the  plaintiff  might  obtain  a  victory  for 
'«.,  what  would  that  avail  him  if  he  was  afterwards  liable 
action  for  that,  or  even  a  larger  amount,  which  would 

refund  what  he  had  got,  with  costs?  It  was  therefore 
of  duty  on  the  part  of  the  judge  not  only  to  express  his 
)n  of  a  reference,  but  to  encourage  the  suggestion  of  one. 
»t  insist  on  it  as  a  judge  by  merely  giving  his  sanction 
bation  to  the  suggestion.  Then  the  adjournment  took 
he  14th  of  February,  with  the  entire  approbation  of  the  - 
attorney,  the  attorney  who  then  represented  him,  and 
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who  then  nid  that  the  case  was  a  fit  case  for  %  raimM 
*-  A^  iM>w  come  to  the  14th  of  March,  when  the  case  was  agn 
"^  ^^  on,  and  when  Mr.  Carter  appeu^  as  oonnseL  On  tut 
1S61.  case  began  and  lasted  several  hours,  and  at  one  o*clook^  t 
ruiuiTcuui  ^^^^S  expected  still  to  last  a  long  time,  the  jncte^i  in  ^  < 
jSjg^^  of  his  discretion,  thought  it  would  be  fit,  wyth  %  view 
AOtfti  interests  of  the  other  suitors  of  the  court,  that  it  should  a 
adjourned,  there  being  a  great  many  other  cases  atandbg 
and  a  great  many  parties  and  witnesses  in  attendance, 
express  my  r^ret  that  more  frequent  meetings  of  the 
Court  should  not  be  held,  if  more  mquent  meetings  are  m 
It  only  meets  once  a  month,  but  I  cannot  say^  for  I  am 
condition  to  judge,  whether  another  practice  might  not  I 
reasonable ;  it  is  not  in  my  province  to  say  any thii^  on  1 
ject.  I  may,  however,  oblserve,  that  if  fewer  cases  were  a] 
for  one  day,  one  that  was  very  long  muht  more  certainli 
posed  of.  But  nothing  has  been  put  before  me  to  show  ti 
was  any  breach  of  duty  in  respect  of  anything  done  in  1 
on  the  14th  of  March,  for,  when  one  o'dock  arrived,  ai 
likelv  that  the  case  would  still  last  a  long  time,  it  i 
sonaole  that  the  judge  should  exercise  the  power  gi 
b^  the  81  St  section  of  the  first  County  Court  Act,  whicl 
him  to  adjourn  anv  court,  or  the  further  hearing  of  a 
in  the  court,  in  sucn  manner  as  to  him  (the  judge)  mav 
He  has  by  the  statute  the  most  ample  discretion  to  adj< 
hearing,  or  the  further  hearicg  of  a  cause,  a  provision  wm* 
to  contemplate  any  case  between  its  commencement  and 
judgment.  Then  what  did  the  judge  do?  This  was  on  the 
he  said  he  would  hear  it  on  Alonday — ^that  Monday  h 
dedicate  to  the  hearing  of  this  cause.  Why  did  he  not  h 
that  day  ?  Because  Mr,  Carter  was  on  the  Western  Circu 
was  not  convenient  for  him  then  to  attend.  I  do  not 
there  is  any  blame  to  be  attached  to  Mr.  Carter  for  wi 
that  time  for  a  longer  adjournment ;  but  I  do  think  tl 
rather  too  much,  after  the  delay  granted  to  a  learned  gc 
of  the  bar,  that  that  learned  gentleman  should  taunt  tl 
with  the  delay,  and  with  having,  by  that  delay,  forgoti 
was  due  to  justice.  Well,  then,  the  jud^  was  willing  to 
the  cause  from  the  Friday  to  the  Monday.  It  was  not 
joumed,  for  it  would  have  been  inconvenient  to  thejp 
counsel,  but  it  was  adjourned  to  the  9th  of  May.  Ij 
nothing  wrong  in  all  this.  Then  we  come  to  the  9th  < 
On  that  day  Mr.  Carter  appeared  as  counsel  for  the  plain 
was  objected  by  the  defendant's  counsel  that  Mr.  Carter 
instructed  in  the  cause  by  an  attorney.  The  question  wb 
was  so  instructed  required  to  be  decided.  The  L^slatur 
requires  that  no  barrister  should  appear  in  such  a  court 
being  instructed  by  an  attorney ;  for,  without  that,  I  tU 
the  order  to  which  I  belong,  and  to  which  I  am  most  afiiBdi 
attached,  would  lose  much  of  its  dignity  and  usefulnesa 
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e,  I  entirely  concur  with  what  fell  from  my  brother  Pat-        Re«. 
it,  for  an  attorney  to  practise  in  those  courts  as  an  advo-  *• 

to  take  briefs  from  other  attorneys,  is  wholly  contrary        

ad  such  a  practice  ought  not  to  be  allowed.     Well,  then,        1851. 
}  done  on  the  9th  of  May  ?    Mr.  Amos  swears,  and  what        — " 
I  seems  to  be  most  highly  probable,  that,  the  objection      ji^^e— 
de,  he  required  evidence  of  Mr.  Carter  being  instructed^      Alleged 

this  evidence  not  being  satisfactory,  he  adjourned  the  "**S^S^* 
t  fresh  evidence  might  be  produced.  I  do  not  know 
this  was  ever  done  before,  but  I  think  that  this  was  the 
rse.  Now  then  we  come  to  the  10th  of  May.  On  that 
learing  of  the  case  was  resumed.  The  judge  had  agreed 
f  an  hour  earlier  to  take  it,  but  the  parties  did  not  appear. 

was  called  on,  and  proceeded  till  one  o'clock ;  there  was 
ospect  of  its  lasting  many  hours — it  is  so  sworn  in  the 
,  and  such  appears  to  have  been  the  probability  of  the 
here  were  many  witnesses  and  parties,  and  the  cases 
3n  stood  in  the  paper  required  to  be  disposed  of.  Many 
were  not  such  as  are  tried  at  Nisi  Prius,  but  were  mere 

without  dispute  as  to  amount,  and  in  which  time  of 
only  was  to  be  settled.  It  was  most  desirable  that  these 
e  disposed  of,  and  Mr.  Amos  did  that  which  cannot  be 
ed  of,  when  he  said  he  would  not  to  on  with  this  case, 
Qg  first  disposed  of  the  others,  would  sit  till  night  to  hear 
ten  it  was  stated  that  it  was  inconvenient  to  keep  counsel 

He  offered  to  put  off  the  hearing  to  a  fixed  hour ;  but 
AfTs  counsel  declined  that  offer,  and  said  he  could  not 
at  night.  The  blame  of  that  delay  is  not  owing  to  Mr. 
There  was  another  ground  on  which  this  rule  was  applied 
,  being  requested  to  take  down  the  evidence,  he  declined 
That  has  been  fully  explained.  He  took  what  was 
but  he  wished  to  guard  against  its  being  supposed  that 
own  the  evidence  in  such  a  way  that  it  could  be  used  in 
ment  for  perjury ;  he  wished  to  discourage  a  proceeding 

highly  reprehensible — that  of  summoning  a  judge  to 
ase  of  that  sort.  On  these  grounds  are  we  to  grant  this 
information?  Mr.  Amos  says  that  he  was  ready  and 
3  try  this  case  at  such  times  as  were  consistent  with  a 
xl  to  the  rights  and  interests  of  the  other  suitors  of  the 
1  that  no  judgment  was  made  by  him  for  the  purpose  of 
himself  from  the  trouble  of  hearing  and  disposing  of  the 
)r  that  of  compelling  the  plaintiff  to  agree  to  a  reference,  or 

improper  motive  whatever,  but  solely  for  the  benefit  of 
s  of  the  court,  and  for  the  proper  discharge  of  the  public 
osed  in  him.  Having  attentively  and  carefully  listened 
tias  been  sworn  on  both  sides,  I  think  that  what  Mr. 
( thus  declared  is  true.  I  have  no  reason  to  suppose  that 
1  to  get  rid  of  the  trouble  of  hearing  the  cause,  and  £ 
t  the  complaint  is  answered,  and  that  the  rule  must  be 
i,  and  with  costs. 


Practiee, 
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Rto.  Patteson,  J. — I  entirely  agree  with  the  Lord  Chief  Justice.  It 

^'  .        is  not  necessary  for  me  to  go  into  the  particulars  of  the  case.  Thoe 

was  no  pretence  whatever  for  this  charge — none  for  sapng  thit 

1851.        the  judge  had  done  wrong — certainly  none  for  saying  thathehil 

— ~        acted  with  a  wrong  motive. 
Jud^-^       Coleridge,  J. — I  am  of  the  same  opinion,  and  think  that  it  ii 

Alleged  hardly  necessary  for  me  to  do  more  than  declare  my  concarreDe& 
■•^^JJ^—  Yet,  at  the  same  time,  from  the  importance  of  the  case,  and,  I » 
glad  to  say,  from  the  rareness  of  these  complaints,  it  may  in 
proper  that  each  member  of  the  court  should  state  the  reasons  kt 
his  opinions.  The  substance  of  the  chai^  is  diat  Mr.  Aibo^ 
being  a  judge,  and  being  desirous  of  getting  rid  of  a  longcaoM^ 
and  to  avoid  the  trouble  and  irksomeness  of  trying  it,  adjoomed' 
improperly  and  oppressively,  because  the  plaintiff  refused  to  i 
to  his  suggestions  of  a  reference ;  and,  in  addition,  that  he  was 
of  ill-treatment  of  the  counsel  of  the  plaintiff,  and  showed 
favour  to  the  defendant,  whose  attorney  was  willing  to  refer, 
that  charge  was  made  out,  or  if  the  denial  of  it  was  imperfect 
unsatisfactory,  that  would  justify  calling  on  this  ooort  for  a 
interference.  It  appears  to  me  that  the  charge  has  entirely 
— failed  substantially  as  to  any  misconduct,  or  any  undue  or 
exercise  of  discretion ;  and  not  only  has  it  substantially  fiiiled, 
has  wholly,  entirely,  and  without  a  shadow  of  exception  fisiled 
is  probable  that  the  judge  was  desirous  that  the  case  ahonligo 
a  reference,  and  this  mighty  be  most  honestly  and  wisely  his  ^ 
in  order  to  prevent  future  litigation.  I  use  the  word  "  sol 
1 1  ally"  when  speaking  of  the  conduct  of  Mr.  Amos  with  r^aid 
the  case  itself,  but  I  have  some  doubt  whether  he  did  behave 
exact  equity  in  the  manner  in  which  he  dealt  with  the  quesUoo 
the  retainer  of  the  counsel  for  the  plaintifii  and  of  the  at 
who  appeared  for  another  attorney,  who  was  attorney  for  the 
fendant.  But,  though  I  do  express  this  doubt,  yet  a  great  deal 
explanation  of  the  matter  has  been  offered,  and  I  believe  that 
acted  as  an  honest  and  discreet  judge  would  do.  I  speak  now 
of  my  impressions,  but  my  mind  might  be  open  to  a  different  coi* 
elusion  if  I  knew  all  the  circumstances,  all  the  collateral  mattefll 
more  fully  than  the  affidavits  enable  nie  to  know  them.  Thai 
arc  other  matters  which  have  been  urged  with  a  great  deal  • 
force  by  Mr.  Carter,  but  on  the  whole  I  am  clearly  of  opni*! 
that  there  is  not  the  slightest  foundation  for  the  charge  of  want* 
integrity  which  has  been  brought  against  ilr.  Amos. 
Mr.  Justice  Eule  concurred. 

Rule  discharged,  uUh  costs' 
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May  13,  1851. 

Chablwood  v.  Elliott. 

«— 9  4*  10  Vwi.  e.  95,  m.  128  and  129— iVaclk»— 
SuggestUm — Affidavit. 

a  wggettum  to  deprive  a  plaintiff' of  eoitt  under  eeettom 
f  the  County  Courts  Act  {9 ^  \0  Viot  c.  96\stated '' tkat 
'  the  time  dtoeUy  resided^  and  carried  on  hU  businea  at 
unty  of  Middlesex^  and  within  the  juriediction  qf  the 
of  Middlesex^  and  that  during  the  period  within  which 
sold,  and  at  the  time  of  the  commencement  of  the  smt^  the 
?lt  and  carried  on  his  business  at  B.  in  the  county  (^ 
d  within  the  jurisdiction  of  the  County  Court  qf  Middle^ 
t  at  the  time  of  the  commencement  of  the  action,  the 
less  than  twenty  miles  from  the  defendant,  that  the  cause 
'y  and  the  goods  were  delivered  wholly  within  the  county  qf 
i  within  the  jurisdiction  of  the  County  Court  of  MkkUc' 
it  at  the  time  qf  the  commencement  qf  the  action  the 
It  and  carried  on  business  within  the  Brampton  district  qf 
urt  qf  Middlesex,  and  that  the  greater  part  of  the  goods 
d  delivered  to  him  at  his  dweUtng-house,  within  the 
rictqfthe  County  Court  of  Middlesex.^* 
to  entitle  the  drfendant  to  a  suggestion  to  deprive  the 
ts. 

n  action  of  debt  for  goods  sold  and  delivered,  com- 
:  the  28th  June,  1850,  and  tried  before  the  Secon- 
Y  of  London,  on  the  25th  April,  1851 :  verdict  for 
r  the  full  Bum  claimed,  %L  Zs.  Ad.  Judgment  was 
t  day,  and  Maule,  J.,  ordered  stay  of  proceedings 
in    order    that    defendant   might    apply  for    a 

I  a  former  day,  obtained  a  rule  calling  on  the 
IV  cause  why  the  judgment  should  not  be  set  aside, 

II  should  not  be  carried  in  and  a  suggestion  entered 
rive  the  plaintiff  of  his  costs.  The  affidavit  of  the 
^hich  the  rule  nisi  was  obtained,  stated,  ^  That  the 
he  city  of  London,  being  the  jud^  who  tried  the 
b  certified  tliat  it  was  fit  to  be  brought  in  that 
8  plaintiff  is  a  seedsman,  and  at  the  time  of  the 
ods,  and  the  time  of  the  commencement  of  the 
*esided,  and  carried  on  his  business,  and  still  does 
id  carry  on  his  business,  at  No.  14,  Tavistock-row, 
,  in  the  county  of  Middlesex,  and  within  the  juris- 
[Toonty  Court  of  Middlesex ;  and  that  during  the 
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Chaslwood  period  within  which  the  said  goods  were  eold,  and  at  thet 
9-         the  oommencement  of  the  suit,  the  said  defbadant  dwdt  ii 

'     ried  on  business  at  Brompton,  in  the  county  of  Middhtc 

1851.  within  the  jurisdiction  of  the  County  Court  of  Ifiddlem 
^•"T"  loi^  before  and  at  the  time  of  the  commenoemoAt  of  the 
AMdm^  plaintiff  dwelt  less  than  twenty  miles  from  him,  thedefr 
Ay^fliCmi.  that  the  cause  of  action  accrued  and  aroae,  and  the  gooc 
sold  and  deliTered  wholly  within  the  county  of  MiddiBSi 
within  the  jurisdiction  of  the  County  Cout  of  MiddksB 
that,  at  the  time  of  the  commencement  of  the  actioo,  I 
defendant,  dwelt  and  carried  on  businesa  within  tlie  Br 
District  of  the  County  Court  of  Middlesex,  and  lliat  the 
part  of  the  goods,  for  the  price  of  which  the  aelioQ  was  h 
were  sold  and  delivered  to  him  at  his  dwelliiitt4tfniae,  wit 
Brompton  District  of  the  County  Court  of  Mi&lesez,*'  &o. 
fVordtworih  now  showed  cause. — The  first  qneetion  ia^  i 
there  is  any  such  court  as  that  described  in  the  deft 
affidavit ;  and  the  next,  whether  it  is  not  shown  that  th 
were  ordered  and  supplied  in  the  jurisdiction  of  the  oourl 
wluch  the  defendant  dwells.  With  respect  to  the  first  pc 
say  no  such  court  exists  as  the  County  Court  of  SiCddlesej 
effect  of  the  1st  and  2nd  sections  of  9  &  10  YicL  c  95, 
with  that  of  an  Order  in  Coundl,  set  out  in  the  ptaintifiTs  a 
is  to  give  existence  to  certain  courts  in  the  metropolitaa  < 
for  the  recovery  of  debts  under  20iL,  which  are  to  be  called 
name  of  the  district  over  which  the  several  jurisdictims 
instance,  as  the  Brompton  County  Court  of  Middlesex ; 
say  there  is  no  such  court  as  the  County  Court  of  Middles 
any  such  court  as  the  Brompton  district  of  the  County  C 
Middlesex,  as  stated  in  the  affidavit  on  which  this  rule  was 
The  proper  name  should  have  been  **  The  Brompton  < 
Court  of  Middlesex."  The  defendant  must  show  that  1 
such  a  County  Court  as  he  has  described,  and  that  the  ] 
might  have  sued  there,  neither  of  which  has  here  been  do 
is  perfectly  consistent  with  this  affidavit  that  the  Br 
County  Court  of  Aliddlesex  includes  within  its  ambit  son 
not  within  the  jurisdiction  of  the  court,  and  the  defenda 
not  positively  show  that  he  lived  within  the  jurisdiction 
Brompton  County  Court  of  Middlesex.  But  assuming  tl 
description  of  the  Court  be  correct,  it  is  not  true  that  the  c 
action  arose  wholly  or  in  some  material  part  within  the  ji 
Uon  of  the  court  within  which  the  defendant  dwelt  or  car 
business  at  the  time  of  action  brought. 

Jervis,  C.  J. — That  is  matter  of  fact,  and  not  a  groa 
sug^^estion. 

Jtmesy  in  support  of  the  rule. — The  question  is,  whetb 
eause  of  action  arose  within  the  jurisdiction  of  the  ooort 
which  the  defendant  dwells.  We  have  stated  that  thsf 
County  Court  of  Middlesex,  that  plaintiff  resides  within  ils 
diction,  and  that  at  the  time  when  the  goods  were  ioldy  and 
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[^ement  of  the  suit,  the  defendant  dwelt  and  carried  on  his  Cuarlwood 
at  BroxnptOD,  in  the  county  of  Middlesex,  and  within  the 
ion  of  the  County  Court  of  Middlesex,  and  that  plaintiff 
38  than  twenty  miles  from  the  defendant.  That  is  surely 
[Cbesswell,  J. — You  have  to  show  that  the  jurisdiction 
to  the  part  where  the  defendant  dwells.  Bead  any  part  of 
Idavit  which  shows  that  the  goods  were  delivered  within 
npton  County  Court  of  Middlesex.]  The  affidavit  shows 
re  delivered  within  the  Brompton  district  of  the  County 
Middlesex.  It  also  states  that  the  cause  of  action  accrued 
e  within  the  County  Court  of  Middlesex,  which  must  com- 
Brompton  County  Court  of  Middlesex ;  for  it  must  be  taken 
jurisdiction  of  the  County  Court  of  Middlesex  is  oo-exten- 
1  the  ambit  of  the  court.  It  has  not  been  shown  by  the 
that  the  jurisdiction  is  not  co-extensive  with  the  ambit 
»urt,  and  the  court  will,  therefore,  presume  it  is.  No 
»eing  can  doubt  that  the  court  we  describe  is  the  same 
[escribed  in  the  Order  in  Council.  A  primd  facie  case  has 
lade  out  by  the  defendant's  affidavit,  and  that  is 
t  to  entitle  him  to  this  rule.  [Cresswell,  J. — Looking 
lant's  affidavit,  it  is  stated  that  the  plaintiff  and  defendant 
dded  within  the  jurisdiction  of  the  County  Court  of 
ix.1  I  shall  contend,  if  need  be,  that  all  these  district 
re  oranches  of  one  County  Court.  The  plaintiff  has  an 
tity  of  showing  that  there  is  a  district  within  the  Brompton 
Court  of  Middlesex,  which  is  not  within  the  jurisdiction. 
7ELL,  J. — The  question  is,  whether  we  are  able  to  take 
notice    that    the    jurisdiction   is  co-extensive    with  the 

If  it  can  reasonably  be  inferred  that  it  is  so,  the 
t  has  a  right  to  enter  a  suggestion.  The  plaintiff  would 
rejudiced  thereby ;  he  can  traverse  the  suggestion.  For 
sons  it  is  submitted  that  this  rule  should  be  made  absolute. 
s,  C.  J. — I  am  of  opinion  that  this  rule  should  be  made 

It  is  unnecessary  to  enter  on  a  discussion  of  the  last 
^ed  by  Mr.  Jones.  I  admit  that  during  the  discussion  I 
ed  considerable  doubt  whether  Mr.  Jones  was  entitled  to 
!  rule  absohite ;  but  he  has  convinced  me  to  the  contrary, 
ire  are  bound  only  to  take  a  fair,  proper,  and  common- 
w  of  the  statement  in  the  affidavit ;  and,  doing  so,  I  think 
ciently  certain  where  it  says  that  the  defendant  resided 
le  Brompton  district  of  the  County  Court  of  Middlesex, 
n^  no  averment  to  the  contrary  in  the  affidavit  filed  on 
the  plaintiff.  This  rule  for  a  suggestion  must,  therefore^ 
absolute. 

WELL,  J. — I  am  of  the  siame  opinion. 
LAMS,  J. — I  also  am  of  like  opinion.  It  is  much  to  be 
that  where  it  is  so  easy  to  irame  a  clear  and  certain 
the  court  should  be  compelled  to  resort  to  astuteness  in 
give  defendant  his  due.  The  only  way  in  which  it  can 
8  by  coupling  together  the  two  averments  on  which  the 
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Gbablwood  defendant  has  a  right  to  rely.     It  is  quite  coMuient  Ibl 
r!L«      reddenoo  of  the  defendant  may  be  withm  tbe  jn^kit  oi 
County  Coart,  and  yet  not  be  within  its  jnitadbttiioii.    Bd 
1851.       is  nqpitived  by  the  other  ayerment,  which  dbo#s'  that  &e< 
of  action  did  arise  within  the  joriadiotion  of  the  County  On 
Middlesex. 
£^aAm,       Talfoubd,  J.^  Concurred. 


AJUtvH 


OXFORD  CmCUIT. 

Gloucesteb  SPRiNa  Assizes^  1851. 

(Before  Talfoubd»  J.) 

BSG.  V.  DUTTON. 

Evidemce-^I^aeiiee'-'Subpcmttmff  ConaUjf  ComH  jmd^ 

There  is  nothing  to  exempi  a  judge  /rem  the  dmig  pfoUiyutg  a  em 
but  the  Superior  Courts  will  discourage  the  praeHee  cf  smkf( 
the  judges  of  the  County  Courts  to  produce  their  noter  to  prot 
tooh  place  before  them  on  the  hearing  of  any  pkumL  (a) 

JOSEPH  DUTTON,  a  butcher,  was  indicted  for  wflfi 
corrupt  peijury,  committed  in  the  County  Court  of  Cli 
ham,  on  the  16th  of  April  last 

Cooke  and  JMPMahon  appeared  for  the  prosecution. 
Symonds  and  Evans  for  the  defendant. 
When  the  case  was  called  on, 

Mr.  Francillon,  the  judge  of  the  Gloucestershire  County  i 
said  he  had  been  subpoenaed  in  this  case  to  ^ve  eridence  of 

t)a8sed  at  the  trial  before  him,  and  he  thought  it  his  duty  to  c 
ordship's  attention  to  the  circumstance,  as  it  would  be 
inconvenient  to  the  public  if  he  were  obliged  to  be  attendii 
assize  courts  when  possibly  he  ought  to  be  holding  lus  own  c 
Talfourd,  J. — There  can  be  only  one  opinion  on  the  an 
It  must  be  most  inconvenient  to  subpoena  the  judges  o 
County  Courts  for  the  purpose  of  supplying  evidence  wmdi  i 
be  equally  well  given  by  any  one  else  who  was  present.  If 
a  practice  were  to  grow  up  it  would  lead  to  great  incooTeo 
not  only  to  the  judges,  but  to  the  public  At  the  same 
being  aware  that  the  learned  judge  of  the  County  Court  ol 

(a)  AiidieeIxxdCampUU'iopi]ik>ii,ezprefl0edmhiajii4giiMnlml^  r.Ama§,mk, 
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itrict  had  an  objection  to  attending  here  as  a  witness,  I  have        Beo- 
oferred  with  my  brother  Patteson  on  the  subject,  and  we  are  of     d^j^^w 

inion  that  there  is  nothing  in  the  law  of  evidence  which  would        * 

smpt  the   learned   gentleman  from  the  dutv   of  obeying   the        1851. 
jpoena,  though  it  is  plain  that  if,  through  the  pressure  of  his     r«^IL_ 
icial  business,  he  had  been  unable  to  attend,  no  court  would     practke^ 
16   an  attachment  against  him.     As  he   is  here,  however,  in     Subptsnato 
dience  to  the  subpoena,  his  evidence  can  be  given ;  but  at  the  r^^cLrt 
e  time  I  must  add  that  I  had  the  entire  concurrence  of  my 
ther  Patteson  in  saying  that  this  must  not  be  drawn  into  a 
^ent.  The  very  same  principle  is  as  applicable  to  the  judges 
;he  Superior  Courts  as  to  the  judges  of  the  County  Courts. 
ire  is  no  principle  which  would  apply  to  Mr.  Francillon  that 
lid    not  equally  apply  to  myself  and  my  brother  Patteson. 
xrould   be   most  inconvenient  if  the  judges  of  the  Superior 
irts  or  the  County  Courts  were  to  be  obliged  to  attend  in 
Krent  parts  of  the  kingdom,  not  only  in  cases  of  perjury,  but  in 
iA  of  new  trial,  to  produce  their  notes  of  the  evidence  given 
ore  them ;  and  if  such  a  course  were  to  be  extensively  practised 
ould  be  the  duty  of  the  Legislature  to  provide  a  remedy. 
hoke  said,  that  several  cases  of  perjury  in  County  Courts  had 
irred  on  this  circuity  and  no  such  objection  was  made.     Indeed, 
judges  of  the  Shropshire  and  Herefordshire  Countv  Courts 
willingly  attended  on  several  occasions,  considering  that  they 
e  furthering  the  objects  of  the  County  Courts  and  mterests  of  * 

by  suppressing  peijuir  in  them.     As  other  judges  never 
he  thought  that  Mr.  Francillon  would  be  delighted  to 
But,  henceforth,  he  should  try,  in  this  county  at  leasts 

re  some  other  evidence ;  and  the  observations  which  had  just 
in  from  his  lordship  would  serve  as  an  excuse  for  not 
pnoning  the  judge  of  the  County  Court. 

If.  Francillon  said  he  had  protested  at  former  assizes  against 
Dg  called  to  prove  what  occurred  before  him  as  chairman  of 
Bons,  and  the  protest  prevailed.  In  the  present  case  he  had 
en  notes  only  of  the  evidence  of  the  plaintiff  and  of  the  defen- 
^  and  not  of  the  other  witnesses,  as  he  thought  it  more 
tortant  to  watch  the  demeanour  of  the  witnesses  tnan  to  take 
I  notes  of  their  evidence. 
in  a  short  time  afterwards, 

said,   that   in   consequence  of  the  intimation  from  his 

dp  as  to  the  inconvenience  of  calling  Mr.  Francillon,  and 
of  bearing  that  Mr.  Francillon  had  no  note  of  the  evidence  of 
'Other  persons  who  were  to  be  tried  for  perjury  on  the  hearing 
^  plunt  in  question,  he  would  release  Mr.  Francillon  from 
Ming. 
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COURT  OF  COMMON  BENCH. 
November  23,  1850. 
Bb  John  CNsill. 

County  Qmre^Order  ^  eommMimetU-^  4r  10  Viet  e.  95^ «.  91 

JBiabeoi  eorpui* 

liienoi  neeeeeary  that  ike  warrant  for  commitment  rf  a  d^ 
defauU  of  ptii^ment  of  a  debt  recovered  m  Ae  Qmmtg  Oomri,  e 
iseuedimmet&iiefy  after  the  date  of  the  Judat^eonkr /or  m^^ 

Where  the  order  ^commitment  in  drfamU^ papnemt  woe  amm 
1514  ef  Aprd^  but  the  warrant  for  arrett  and  impnaonment 
issued  till  the  9th  of  October  following  : 

Heldy  that  in  the  absence  ^  any  rule  cf  prad&ce^  limiting  tk 
within  which  a  warrant  must  issue^  such  lopee  of  time  ws 
sufficieni  ground  for  the  discharge  tf  a  drfasmmg  drfemdamt  \ 
so  been  arreted  and  imprisoned. 

THIS  was  a  motion  to  diachai^  a  prisoner,  wlio  was  1 
up  bj  habeas  corpus  from  the  custody  of  the  govemoi 
House  of  Correction  for  the  county  of  Middlesex.  The  re 
the  writ  set  out  a  warrant  dated  the  9th  of  October,  1850 
the  seal  of  the  Shoreditch  County  Court  of  Middlesex, 
stated  that  a  judgment  had  been  recovered  agiunst  the  prid 
the  Shoreditch  County  Court,  for  the  payment  of  a  sum  of 
by  certain  instalments;  that  having  made  default  in  parm 
was  summoned  to  appear  on  the  15th  of  April,  1850,  bef 
court,  under  the  9  &  10  Vict  c  95,  s.  98 ;  that  he  did  not 
or  allege  any  reason  for  non-attendance,  and  that  thereui 
judge  on  that  day  made  an  order  that  the  prisoner  she 
committed  for  fourteen  days  to  the  house  ot  correction,  i 
attending  according  to  the  summons.  The  prisoner  was  ai 
on  the  14th  of  November. 

Skinner  now  moved  that  the  prisoner  be  diachai^ged. 
satisfaction  of  the  debt  would  not,  as  the  case  stands^  relir 
prisoner  from  this  punishment.  The  warrant  was  issued  toi 
The  clause  authorizing  proceedings  in  such  cases  is  the  I 
which  enacts  that  **  when  an  order  of  commitment  is  made  h 
jud^e,  the  clerk  of  the  court  shall  make  out  a  warrant;"  i 
no  time  is  mentioned  within  which  he  must  do  this,  it  is  suba 
that  he  must  do  so  within  '^a  reasonable  time"  after  themiki 
the  order  by  the  judge.  If  the  clerk  omits  mitlni^g  out  the  wa 
for  a  great  length  of  time,  as  here,  the  right  to  issue  it  u 
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ogether.  If  I  were  the  judge  of  the  County  Court  makiug  the  Bb  Johh 
ler,  I  should  assume  the  warrant  was  made  out  directly  1  had  0*Nigix, 
aed  the  order.     It  appears  most  unreasonable  that  it  should  be        1950. 

the  power  of  the  clerk,   a  mere  ministerial  officer,  to  delay        

aing  the  warrant  during  his  pleasure.     On  the  ordinary  prin-      ^^[^-jJL 

les  of  justice,  if  the  punishment  is  reformatory,  the  warrant  ^^  qfittwng 

)ald  be  issued  at  once.     The  105th  section  prescribes  the  cases  habeMoorpm, 

ler  which  the  judge  may  suspend  an  order,  and  those  are  where 

ippears  to  him  that  the  defendant  is,  from  sickness,  or  some 

ler  sufficient  cause,  unable  to  pay  the  debt.    Unless  it  be  under 

h  circumstances,  the  judge  himself  has  no  power  to  suspend 

i  order ;  it  is  therefore  most  improbable  that  the  Legislature 

ended   that   the  clerk   should  have  a  discretionary  power  in 

ling  the  warrant,  when,   except  in  the  prescribed  cases,  the 

Ige  himself  is  allowed  no  such  power  in  the  instance  of  an  order 

commitment.     It  is  provided  by  rule  37  of  the  rules  issued  by 

i  judges  of  the  Supenor  Courts  for  the  practice  of  the  County 

Irts,  that  no  warrant  shall  be  in  force  for  more  than  two 

iths :  and  if  in  this  case  the  warrant  had  issued,  as  it  ought  to 

i«  immediately  on  the  making  of  the  order,  it  would  have 

pired  before  the  prisoner  was  arrested  and  sent  to  prison.     It 

per  could  have   oeen  intended  that  such  an  order  should  be 

Eluding  for  an  indefinite  time  over  a  delinquent  defendant.  It 
erefore  submitted  the  prisoner  should  be  discharged. 
]ebvi8,  C.  J. — We  wished  to  have  a  return  in  this  case,  because 
a  novel  point,  and  one  affecting  the  liberty  of  the  subject, 
warrant  complies  with  the  provisions  of  the  statute;  it  states 
lent  recovered,  default  in  payment,  a  judgment  summons, 
>r  non-appearance  to  that,  an  order  for  fourteen  days'  impri- 
mt,  to  run  from  the  day  of  the  prisoner's  capture.  There  is 
lie  made  by  the  judges  for  the  practice  of  the  Inferior  Courts 
ing  the  issue  of  a  warrant  within  a  limited  time  from  the 
of  the  order  to  prison.  Certainly  there  is  a  rule,  as  has  been 
which  says  that  the  warrant  shall  not  be  good  for  more 
two  months ;  but  it  is  consistent  with  what  appears  here  that 
r  antecedent  writs  were  issued.  It  would  be  improperly 
BIferinj?  with  the  act  of  Parliament,  if  we  acceded  to  this  appli- 
ioa.  The  prisoner,  therefore,  is  remanded. 
(Ai]rL£,  J. — It  would  be  well  if  some  rule  were  made  respecting 
te  as  referred  to  by  Mr.  Skinner ;  at  present,  there  being  no 
I  rule,  the  proceedings  must  be  held  sufficient. 
Williams  and  Talfoubd,  JJ.,  concurred. 

Prisoner  remanded* 
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BAIL  COURT. 

June  16,  1851. 

(Before  Mr.  Justice  Wightman.) 

Banks  and  another  v.  Rebbeck  and  Wife. 

County  Court — Jurisdiction — Prohilniion — TUle  to  land. 

On  a  rule  for  a  prohibition  to  the  judge  of  a  County  Courts  M 
ground  that  the  title  to  the  premises  sought  to  be  recovered  cam 
question^  it  appeared  that  the  defendants  occupied  the  premises,  ■ 
a  written  agreement  with  the  ovmer^  for  the  purchase  <^  the  pre 
for  160/.  The  sum  of  Ss,  per  week  was  to  be  paid  until  the  wk 
the  purchase^money  was  pcUd  up,  the  8«.  weekly  to  go  in  Hguidatk 
the  purchase-money : 

Held,  that  the  ordinary  relationship  of  landlord  and  tenant  did  not  < 
and  that  the  County  Court  had  no  jurisdiction. 

IN  this  case  a  rule  nisi  had  been  obtained  on  the  part  d 
defendant  for  a  proliibition  to  be  directed  to  the  judge  of 
County  Court  of  Whitechapel,  restraining  him  from  further 
ceeding  in  this  cause,  inasmuch  as  the  title  to  land  was  in  quesi 
This  was  a  plaint  under  sect.  122  of  the  9  &  10  Vict,  c  95, 
the  executors  of  one  Benjamin  Rebbeck,  the  father  of  defendao 
recover  possession  of  certain  premises;  and  in  support  of  the  app 
tion  it  was  alleged  that  the  deceased  Benjamin  Kebbeck,  in  Auj 
1846,  entered  into  an  agreement  to  let  the  premises  in  qucsi 
being  No.  3,  Rose-terrace,  to  one  Hannah  Miranda  Service,  a 
a  week;  that,  subsequently,  on  the  10th  of  December,  in  thee 
year,  a  fresh  agreement  was  entered  into  between  them,  whea 
it  was  agreed  that  Benjamin  Rebbeck  should  sell  the  house  to 
said  Hannah  M.  Service  for  the  sum  of  150/.,  and,  until  that 
was  paid,  she  should  pay  the  rent  of  Ss,  per  week,  which  was  t 
in  liquidation  of  the  purchase-money,  and  that  he  would,  upon  | 
ment  of  that  sum,  make  out  a  good  title,  and  execute  all  necea 
deeds.  On  the  day  following,  Hannah  M.  Service  married  these 
the  deceased,  he  (the  son)  being  the  present  defendant ;  that  ii 
present  year  Benjamin  Rebbeck  died,  leaving  the  present  plair 
his  executors,  who  gave  the  defendant  notice  to  quit,  and  institi 
the  proceedings  in  the  County  Court  to  recover  possession  of 
premises.  On  the  case  coming  on,  the  defendant  set  up  the  ag 
ment  of  the  10th  December,  1846,  alleging  that  the  full  anw 
of  150/.  had  been  satisfied  to  Benjamin  Rebbeck  before  hisde 
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ruing,  therefore,  that,  as  he  claimed  title  to  the  premises^       Bavks 

ge  had  no  jurisdiction.  Upon  this  the  plaintiffs  were  asked  if  ^"^  akothbb 

Imitted  the  a^reement^  which  they  declined  to  do;  where-     rkbbeck 

le  learned  judge  requested  to  look  at  the  agreement,  when    aivd  Wife. 

;rved  that  it  gave  the  defendant  only  an  equitable  and  not        "TT 

title,  and  he  thought  that  the  relation  of  landlord  and        ' 

had  been  put  an  end  to  between  the  parties  by  the  notice  JuritdidUm^ 

,  and  therefore  he  granted  a  warrant  of  possession,  but  not   y^'Jf^HZ 

xecuted  for  a  month,  to  give  the  defendant  an  opportunity 

ying  to  this  court. 

lard  now  showed  cause,  and  contended  that  the  agreement  in 

u  gave  the  defendant  no  rights,  it  not  being  ia  genuine 

lent,  and  that,  in  fact,  no  such  agreement  was  proved  at  the 

10  defendant  not  having  given  it  in  evidence. 

kinSf  in  support  of  the  rule,  argued  that  the  judge  had  no 

tion  :  1st,  because  the  tenancy  was  not  such  a  one  as  was 

plated  by  the  122nd  section  of  the  9  &  10  Vict.  c.  95 

V.  Owen,  1  Cox,  Mac.  &  Herts.  176);  (a)  and,  2ndly,  that 

e  to  land  came  into  question,  it  being  immaterial  whether 

the  title  was  well  or  ill  founded,  if  it  were  a  band  fide  claim; 

e  judge  dispensed  with  their  calling  evidence  to  prove  the 

ent,  by  deciding  that  the  instrument  itself  was  no  answer 

ipplication.     He  also  contended  that  it  is  now  sufficient  to 

lat  title  to  land  is  in  question.  rt        j        u 

^  Cur.  adv.  vulU 

HTMAN,  J. — An  application  was  made  to  this  court  for  a 
tion  to  the  judge  of  the  County  Court  of  Whitechapel,  on 
und  that  the  case  was  not  within  the  jurisdiction  of  the 
Court.  The  plaintiffs  sought  to  recover  possession  of  a 
rhich  the  defendant  occupied,  by  proceeding  in  the  County 
under  the  122nd  section  of  the  9  &  10  Vict.  c.  95,  by  which 
&cted,  that  when  and  so  soon  as  the  term  and  interest  of  the 
of  any  house,  &c.,  where  the  value  of  the  premises,  or  the 
yable  in  respedt  of  the  tenancy  did  not  exceed  50/.  by  the 
nd  upon  which  no  fine  shall  have  been  paid,  shall  have 
or  sliall  have  been  duly  determined  by  a  legal  notice  to 
id  the  tenant  shall  refuse  to  quit  the  premises,  the  landlord 
'oceed  in  the  County  Court  to  recover  possession.  The 
mt,  who  was  the  occupier  of  the  premises,  resisted  the  pro- 
;  on  the  ground  that  the  title  to  the  house  was  in  question, 
at  the  ordinary  relation  of  landlord  and  tenant  did  not 
between  the  plaintiff  and  the  defendant.  It  appeared  that 
iday,  the  10th  of  August,  1846,  the  father  of  the  defendant 
house  to  Hannah  Miranda  Service,  at  8^.  a  week,  to  com- 
on  that  day,  and  the  first  payment  to  become  due  on  the 
ig  Monday,  and  a  week's  notice  to  quit  to  be  given.  It 
appeared,  that  on  the  1 1th  December  the  defendant  married 

t  case  decided  that  the   122nd  section  of  the  Conntv  Court  Act  contemplates  the 
ktioo  of  iandlord  and  ten  mt,  and  not  that  of  mortgagor  and  mortgagee. 
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Bavu      Hannah  Ifinmda  Service,  and  it  was  stated  in  iheaffid 

im  jjfoiBEB  behalf  of  the  defendttit,  that  on  the  10th  of  Deoember  tiu 

BmacK     ^f  ^®  defendant  eaUbtei  into  another  agreement  with  '. 

AMD  Win.    Sfiranda  Sernce,  to  sell  her  the  honse  in  qoestion  fiyr  ISi 

ISM        ^P^^  payment  <tf  that  sum,  the  defendant  further  agreed 

^'       a  gooa  title  and  execute  the  proper  deeds,  ocmveying  the  1 

J^rMfefjbii—  Hannah  Miranda  Service ;  but  until  the  15011  was  paid,  i 

^fSI'j^kml  ^  P^^  ^^'^  father  Ss.  a  week  for  the  house,  but  the  8j.  a  ^ 
be  m  part  payment  of  the  150/.  This  agreement  was  said 
substitution  for  the  agreement  to  let,  and  it  was  stated  1 
150il  had  been  paid  by  so  many  weeUy  payments  as  amoi 
84il  It  also  appearea  that  the  defendant,  after  the  marriai 
8s.  a  week  to  the  father  down  to  his  death,  and  the  defend 
4s.  a  week  on  account  of  the  rent  to  the  mother.  The  j 
the  County  Court  was  of  opinion  that  the  title  did  not  i 
question.  It  appears  to  me  that,  under  the  droomstancei 
case,  after  the  making  of  the  second  agreement,  which  wai 
purchase,  the  occupation  was  under  that  agreement  and  nc 
the  first,  and  even  thouffh  the  purchase-money  had  been 
would  have  given  no  tiuey  but  when  it  was  paM  the  de 
would  be  in  the  occupation  not  as  tenant  but  as  purchaser, 
ordinanr  relation  of  landlord  and  tenant  would  not  subust  I 
the  plamtiff  and  defendant,  and  the  case  in  principle  falls 
that  of  Janes  v.  Owen^  wluch  was  cited.  In  that  case  n^ 
Patteson  said,  that  to  bring  the  case  within  the  jurismc 
the  County  Court,  the  ordmary  relation  of  landlord  and 
must  subsist  between  the  parties,  and  upon  that  case  it 
that  he  ought  not  to  be  turned  out ;  but  it  seems  to  me,  u 
proper  construction  of  the  statute  as  adopted  in  the  case 
to,  in  which  I  concur,  that  this  cose  is  not  within  the  juri 
of  the  County  Court,  and  the  rule  must  be  made  absolul 
prohibition.  Rub  ain 
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COURT  OF  EXCHEQUER 

April  16,  1851. 

Jones  v.  Harbison. 

Trent  jurisdiction  is  given  to  Superior  Courts  courts  or  judges 
may  he  exercised  as  to  costs —  The  word  **  may^  in  13  4r  14 
ly  s.  13,  permissive  only,  not  imperative. 

'  14  Vict,  c,  61,  s.  13  {County  Courts  Extension  Act\  it  is 
that  if  the  plaintiff^  shall  make  it  appear  to  the  satisfaction 
Turt  in  which  the  action  is  brought,  or  to  a  judge  at 
upon  summons,  that  the  action  was  brought  for  a  cause  in 
ficurrent  jurisdiction  is  given  to  the  Superior  Courts  by  the 
tion  of  the  previous  County  Courts  Act  (9  4-10  Vict.  c.  95), 
tich  no  plaint  could  have  been  entered  in  any  such  County 
•  that  the  said  cause  was  removed  from  a  County  Court  ^ 
r  then  and  in  any  of  such  cases  the  court  in  which  the  said 
brought,  or  the  said  judge  at  chambers,  may  thereupon,  by 
der,  direct  that  the  plaintiff  shall  receive  his  costs,  and  there* 
plaintiff  shall  have  the  same  judgment  to  recover  his  costs 
7uld  have  had  if  that  act  had  not  been  passed : 
he  word  "  may,**  in  the  above  section,  is  permissive  only,  and 
ative,  and  that  the  court  or  judge  can  exercise  a  discretion 
7ase  under  the  circumstances  as  brought  before  them.{a) 

'as  an  action  brought  in  this  court  upon  a  bill  of 
ige  for  a  sum  under  20/.  (12/.  1?*.)  12t  11*.  had  been 
iervice  of  the  writ,  and  6*.  were  subsequently  paid  into 
e  plaintiff  lived  and  carried  on  business  in  London^  and 
mt  lived  at  Doncaster, — more,  therefore,  than  twenty 
each  other.  An  application  had  been  made  to  Martin,  B. 
3  for  the  costs  of  the  action,  pursuant  to  the  13th  section 
&  14  Vict.  c.  61,  whereupon  he  made  the  following 
That  the  Master  tax  the  plaintiff's  bill  of  costs  in  this 
also  the  costs  of  and  occasioned  by  this  application,  but 
tion  herein  shall  be  stayed  until  Monday,  the  14th 
Sol."  This  was  done  for  the  purpose  of  giving  the 
in  opportunity  of  taking  the  opinion  of  the  court  upon 
ction  of  the  above  section,  and  a  rule  nisi  having  been 
rescind  that  order,  and  also  for  a  stay  of  proceedings 
lie  should  be  disposed  of, 
lowed   cause. — The   question   is  whether,  under   the 

the  case  of  Macdougall  v.  Paieraon,  post,  where  the  Co^irt  of  Common  Pleas, 
en  time  to  comider  their  judgment,  decided  that  the  court  or  judge  has  no 
rj  power,  but  is  bound  to  give  the  plaintiff  an  order  for  his  costs,  and  this 
he  statute  has  since  been  confirmed  by  the  Court  of  Queen's  Bench,  in  the  case 
veil  (Hilary  Term,  1852),  which  is  not  yet  reported. 

S   S 


490  COCHTT  GOOSIB  GAnS* 

Jo2rsi       Countj  Ckmrts  Extension  Act,  13  &  14  "^ct.  c  61»  ^  1S| 
habauo      <^^^<^  ^  given  to  the  judges,  and  to  be  ezeraned  by  A 

^'    allow  costs  on  sums  recovered  under  iOL  wbere  tbe  Sa 

1851.       Courts  have  concurrent  jurisdiction.    By  secL  11  of  thaii 

^~       provided,  that  plaintiffs  recovering  in  the  Saperior  Court 

j^SH^^  ^0^  exceeding  20/.  in  actions  of  contraet,  or  61  in  actiooi  ( 

C0tit—P&wer  over  which  the  County  Court  has  jurisdiction^  are  to  have  » 

q^A^Mripr    g^g^  ^2,  which  does  not  bear  upon  it,  says  that  the  judge 

^^'^^•^•W^  trial  may  certify  to  entitle  the  plaintiff  to  coata.    Thcij 

sect.  13,  which  enacts,  that  if  in  any  such  aotioin»  whether  t 

a  verdict  in  such  action  or  not,  the  plaintiff  shall  make  it  a{ 

the  satisfaction  of  the  court  in  which  such  actum  was  bm 

to  the  satisfaction  of  a  judge  at  chambers^  upon  gnminons,1 

said  action  was  brought  for  a  cause  in  which  ooneoxrent  j 

tion  is  given  to  the  Superior  Courts  by  the  128th  eectio 

said  recited  act  of  the  tenth  year  of  Her  Majesty*  or  for  n 

jdaint  could  have  been  entered  in  any  sudi  Ooimty  Court, 

the  said  cause  was  removed  from  a  County  Court  by  en 

tiien,  and  in  any  of  such  cases,  the  court  in  which  the  aai 

is  brought,  or  the  said  judge  at  chambers,  may,  tberei 

rule  or  order,  direct  that  the  plaintiff  shall  recover  his  ooi 

thereupon  the  pbuntiff  shall  nave  the  same  judgment  to 

his  costs  that  he  would  have  had  if  this  act  had  not  beei 

The  128th  section  of  the  9  &  10  Vict.  c.  95,  enacts,  that  al 

and  proceedings  which  before  the  pasung  of  this  act  mifl 

been  brought  m  any  of  Her  Majesty's  Superior  Courts  of 

where  the  plaintiff  dwells  more  than   twenty  miles  fi 

defendant,  or  where  the  cause  of  action  did  not  arise  who 

some   material  point  within  the  jurisdiction  of  the  cour 

which  the  defendant  dwells  or  carries  on  his  business  at  t 

of  the  action  brought,  or  where  any  officer  of  the  Count 

shall  be  a  party,  except  in  respect  of  any  claim  to  any  gi 

chattels  taKen  m  execution  of  the  process  of  the  court,  or 

ceeds  or  value  thereof,  may  be  brought  and  determinec 

such  Superior  Court  at  the  election  of  the  party  suini 

ceeding,  as  if  this  act  had  not  been  passed.   A  doubt  is  said 

in  Mr.  Justice  Williams's  mind  on  the  point  whether  1 

"  may  "  is  not  to  be  read  "  must,"  and  is  not  compulsory,  ai: 

judge's  discretion  is  given  only  by  express  enactment,  a 

only  is  he  to  be  satisfied,  and  to  exercise  a  discretion.     By 

there  appears  a  prohibition  clearly  expressed  i^inst  cos 

if  you  satisfy  a  judge  in  the  terms  of  the  13u  section, 

direct  that  the  plaintiff  shall  receive  his  costs;  but  that 

rative,  and  costs  must  be  ^ven.     The  words,  **  shall  have 

used  in  the  14  Car,  2,  c  12,  s.  18,  were  held  to  be  ol 

(jR.  V.  Barlofc,  2  Salk.  609) ;  the  words  there  were  stron| 

the  present  to  import  discretion,  and  yet  they  were  he 

obli^tory.     Agun,   upon  the  statute  as  to  the  auggc 

breaches.     [Parke,  B. — That  has  nothing  to  do  with  t& 

it  is  a  fallacy  in  arguing  upon  that.]     In  Rota  ▼.  Aomocff 
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»)  the  6tat  8  &  9  Will.  3,  c  11,  &  8,  which  enacts,  ''that  in       Joants 


ions  on  any  penal  sum  for  nonperformance  of  covenants,  &c., 
plaintiff  may  assign  as  many  breaches,  &c.,  and  if  judgment        ^^'* 

II  be  given  for  the  plaintiff  on  nihil  dicity  the  plaintiff  may        1851. 
{gest  on  the  roll  as  many  breaches,  &c.,  as  he  shall  think  fit,     ^"~ 

on  which  shall  issue  a  writ  to  the  sheriff  to  summon  a  jury  junMnioi^-' 
fore  the  justice  of  assize,  &c.,  to  inquire,  &c.,  and  to  assess  the  Cotu-— Power 
Bulges,'"  &C.,  was  held  to  be  compulsory  on  the  plaintiff;  and  c^^'^^^'i^ 
It  he  could  not  enter  up  judgment  for  the  whole  penalty  on  a  ^r'^- 
ijpnent  by  default  as  he  might  have  done  at  common  law ;  see 

0  Hardy  v.  Bem^  page  636,  S.  V.,  where  reasons  are  given  for  the 
(gment  come  to:  {Crisp  v.  Bunbury,  8  Bing.  399,  was  cited.) 
llBKE,  B. — All  the   cases  are  collected  upon  that   point  in 

1  case  of  Rey,  v.  The  Tithe  Commissioners  far  Enyland  and 
iia(19L.  J.  181,  Q.B.)] 

Watsanj  Q.  C,  conti^  in  support  of  the  case. — The  13th  section 
this  act  of  Parliament  is  to  be  construed  according  to  the  ordi* 
^  meaning  of  the  words  expressed  in  it,  and  unless  the  court 
tmctly  sees  that  the  word  may  is  to  be  read  as  musty  and  is  so 
ended  clearly  by  the  act,  they  will  not  thus  determine.  (He  was 
&  stopped.) 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  be  made 
riute  ;  the  rule  to  which  the  court  has  been  referred  as  to  the 
ittruction  of  statutes  must  be  here  acted  upon.  In  this  case,  by 
r  13th  section,  it  is  provided  [the  learned  judge  read  the  section.] 
kat,  then,  is  the  meaning  of  the  word  "  may?"  Is  the  judge  to 
tain  from  exercising  any  discretion  in  the  matter  as  to  giving 

III  in  the  cases  within  that  section  ?  or,  is  he  obliged^  is  it  com- 
pwry  upon  him,  to  direct  the  costs  without  exercising  any  dis- 
Eon  or  judgment  in  the  matter?  I  cannot  say  there  is  no  force 
itever  in  Mr.  Bovill's  argument,  that  the  word  "  may "  should 
eive  equal  force  throughout,  but  I  should  say  certainly  the 
id  *'  may "  must  here  be  intended  to  give  a  discretion  to  the 
Ige,  so  that  his  judgment  might  be  exercised  upon  it  as  to 
ether  the  party  should  recover  costs  or  not  according  to  the 
komstances  of  the  case  as  he  thinks  right. 

Parke,  B. — I  am  of  the  same  opinion  as  the  Lord  Chief  Baron. 
^  late  years,  the  court  acts  according  to  the  rule  generally 
Ipted  in  the  construction  of  a  statute,  which  is,  to  adhere  to  the 
U  and  ordinary  meaning  of  the  words  used,  unless  that  is  at 
lumce  with  the  intention  of  the  Lemslature  to  be  collected  from 

o 

statute  itself.  The  word  ^'  may,''  as  used  in  the  13th  section 
llie  act  which  has  been  referred  to,  is  clearly  permissive.  It  is 
read  in  its  ordinary  sense ;  and  that  being  so,  it  gives  a  dis- 
to  the  judge,  in  my  opinion,  to  be  exercised  by  him  as  he 
hib  right.  The  ingenious  argument  of  Mr.  Bovill  only  caused 
B  to  doubt ;  but  I  am  satisfied  it  was  not  well  founded. 
Kabtix^  B. — I  am  of  opinion  also  that  this  rule  should  be  made 
iMnte.  The  order  was  made  for  the  purpose  of  taking  the 
fadon  of  the  court  upon  it,  the  question  being  an  important  one. 

S82 
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Josn       The  rule  as  to  the  constmction  of  a  statute^  as  kid  down  I 

^'         brother  Parke  in  2  M«  &  W.  195,  is  a  very  nsefbl  one^  i 

**"*"''    which  I  entirelj  concur.    It  is,  to  adhere  to  the  or£naiy  IM 

1851.       of  the  words  used,  and  to  the  grammatical  coiistnictioii,  i 

Comemrmt    ^^  ^  ^^  TBriance  with  the  intention  of  the  L0gisIatore,  to  b 

jmritdi^M^  looted  from  the  statute  itself,  or  leads  to  wnj  manifest  sbn 

Cv§i$^Power  or  r^ugnance,  in  which  case  the  language  may  be  mi 

Cmw^^'^^w'    "^^'^^^  so  as  to  avoid  such  inconvenienee;  but  no  fii 

<**  J  9^  What  Mr.  Watson  has  said  as  to  the  meaning  of  the  word  * 

here  is  correct.    It  is,  in  my  opinion,  deariy  pemuanTei   1 

the  object  of  the  act  to  discourage  actions  in  the  Sapmor  ( 

for  amounts  under  20L ;  and  the  13th  section  gives  a  diserd 

the  judge  at  chambers,  to  be  exercised  by  him  in  referenoe 

costs  of  cases  within  that  section.    A  case  must  be  made  ' 

satisfy  the  judge  upon  it.    There  may  be  a  vast  variety  of  o 

which  such  actions  may  be  broudhit;  and  in  deference ' 

opinion  of  my  brother  Williams,  I  made  this  order,  tb 

judgment  of  the  court  might  be  taken  upon  it.     I  am  si 

however,  that  the  order  is  wrong,  and  the  rale  must  be  si 

to  rescind  it 


BAIL  COURT. 
Aprim,  1851. 
(Before  Mr.  Justice  Coleridge.) 
Reg.  v.  The  Judge  of  the  County  Court  of  Oswes 

Ex  parte  Harper  and  another. 

Interpleader  claim — Suffieiency  of  notice — Mandamus  to  a  judge  i 

IVhere  a  judge  of  a  County  Court  refuses  to  hear  an  appUeaiw 
an  erroneous  supposition  that  some  preliminary  requirement  i 
been  complied  with,  this  court  will  interfere  fy  mandamus  to  ( 
him  to  hear. 

Judgment  having  been  obtained  against  a  defendant  m  an  aetitm 
County  Court,  execution  issued,  and  certain  property  was  seized 
under,  A  claim  was  then  made  by  A.  and  B.  thai  suck 
were  theirs,  and  the  form  of  their  grounds  of  claim  was^  "iJ 
said  two  horses,  two  collars,  and  two  bridles  were  assigned  is  sf 
indenture,  dated  the  2Sth  day  of  May,  1850,  and  made  behno 
{stating  the  patties,)     Upon  an  objection  taken  at  ike  isud,  A 
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siaiemeni  was  not  a  compliance  with  Rule  39,  the  judge  held  the      Ex  parte 
objection  to  be  good^  and  refused  to  hear  the  claim.  Harper 

^on  an  application  to  this  court  for  a  mandamus  to  t/ie  judge  to  Jiear  ^^^  another. 
the  claim :  .  1851. 

M^  that  the  statement  of  the  ground  of  claim  was  sufficient,  and  the         

wuindamus  was  ordered  to  go.  Interpleader 

N  this  case  a  rule  nisi  had  been  obtained,  calling  upon  the  judge  —Mondatmu, 

of  the  County  Court  of  Oswestry,  Shropshire,  to  show  cause 
y  a  mandamus  should  not  issue  commanding  him  to  hear  and 
udicate  upon  a  claim  to  certain  goods  made  by  Harper  and 
aes.  It  appeared  that  a  plaint  had  been  entered  in  the  County 
nrt  in  a  cause  of  Davies  v.  Holbroohj  wherein  Davies  obtained 
^ment,  upon  which,  on  the  31st  of  October,  execution  issued. 
levy  was  made,  and  certain  goods  were  seized.  On  the  6th  of 
▼ember  following  a  claim  was  made  by  Harper  and  Jones  to 
li  goods,  under  a  deed  of  assignment  from  Holbrook,  executed 
the  May  preceding.  The  particulars  of  the  claim  were  as 
OW8 : — 

*  To  the  clerk  and  high  bailiff  of  the  County  Court  of  Shrop- 
re,  at  Oswestry,  and  to  whom  else  it  may  concern. — The  parti- 
urs  of  the  claim  made  by  us,  and  mentioned  in  the  interpleader 
nmons  issued  from  the  above  court  in  the  cause  of  Davies  v. 
Unrook,  dated  the  6th  day  of  November,  1850,  are  as  follows: — 
ro  horses,  two  collars,  and  two  bridles,  which  were  seized  in  a 
ble  at  Bagley,  in  the  parish  of  Hordley,  in  the  county  of  Salop, 
the  thirty-first  day  of  October,  in  the  year  of  our  Lord  1850: 
ground  of  our  claim  to  the  said  two  horses,  two  collars  and  two 
Pes,  is,  that  they  were  assigned  to  us  by  an  indenture,  dated  the 
latj -eighth  day  of  May,  in  the  year  of  our  Lord  1850,  and  made 
ireen  Thomas  Holbrook,  defendant  in  the  said  cause,  of  the 
part,  and  ourselves  of  the  other  part.  Dated  the  11th  day  of 
member,  1850. 

*^Geo.  Harper. 

''  R.  Parry  Jones." 

\X  the  hearing,  it  was  contended,  on  the  part  of  the  execution 
iitor,  that  the  notice  was  insufficient,  and  did  not  comply  with 
39th  Rule,  inasmuch  as  it  was  not  stated  what  was  the  con- 
sration  for  the  assignment.  The  judge,  thinking  the  objection 
the  claim  was  well  founded,   decided   upon   not   hearing  the 


^^acochj  Q.  C,  now  appeared  for  the  judge  of  the  County 

Kit,  and  contended  that  the  judge  was  right  in  his  decision, 

icnuch  as  the  notice  was  insufficient:    {Ex  parte  Tannery  19 

J.  318,  Q.  B.) 

iK>L£RiD6E,  J. — There  the  claim  was  merely  repeated,  but  here 

^  said  that  the  claim  is  founded  upon  a  deed. 

^^meock, — The  statement  should  have  shown  that  the  deed  was 

3e  for  a  valuable  consideration. 

-K>IJBBIDG£,  J. — Prima  facie  the  deed  imports  consideration. 
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1851. 


— JTi 


npoi] 


iftd|iidiciteb 


Your  oontention  ia  that  a  ckimant  shoiild  set  oat »  good  ciMi  Li 
Ex  parte  Tanner  the  daimant  merolj  and  the  goods  were  liij 
propertj^  which  was  not  saffident. 

Lush,  for  thcr  execution  creditor^  argued,  firat,  that  as  a 
tent  tribunal  had  abreadj  dedded  upon  the  insuflSdeiu^  of 
notice,  this  court  would  not  interfere;   secondy  that  the  no 
was  not  sufficient  in  form  for  not  stating  the  OQandeiatioa 
purposes  of  the  deed 

JonfM,  for  the  chumanty  submitted  that  the  notioe 
and  that  as  the  judge  had  declined  to  adjudicake  19011  die 
the  mandamui  ought  to  ga 

C0UBBIDGE9  J. — ^It  is  a  well-known  distinction  widi 
to  inferior  courts,  that  if  they  abstain  from  adljudicatiiig 
question  upon  any  erroneous  view  of  a  prdimini 
court  will  interfere  to  compel  them  to  proc^sed  and 
that  it  is  otherwise  where  they  enter  into  the  questioii  and  i 
it,  though  their  decision  is  unsatisfactory.      The  queetkij 
whether  there  has  been  an  adjudication  upon  the  merits;;; 
whether  the  court  abstained  on  account  of  tne  pmliminar 
Now,  I  must  take  it  that  the  claimant  has  been  refused  a 
on  account  of  not  having  given  a  sufficient  notioe ;  but  as  to 
it  really  seems  to  me  that  the  notice  was  quite  anffioient 
notice  need  not  set  out  a  good  ground  of  dium;  it  wiD  st311 
good  daim  if  it  describes  in  what  wot  the  Ptftj  dahnai 
judge  will  dedde  upon  the  vali^ty  of  the  cjaim  when  hai 
heard  the  case.     This  is  not  the  case  of  Ex  parte  Tanner. 
the  claimants  show  how  they  claim.    It  is  said  that  the 
not  sufficient,  as  the  deed  may  have  been  a  voluntary  oneb 
void  as  agfdnst  creditors.     So  it  may  be ;  still,  they  say  this  hi 
claim,  and  it  is  for  the  judge  to  adjudicate  upon  it.    The 
must  be  absolute. 

Rule 
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COURT  OF  QUEEN'S  BENCH. 

May  14,  1851. 

Watson  v.  The  Ambebgate,  Nottingham,  &c.,  Bailwat 

Company. 

Appeal — Liability  of  railway  company  as  carriers — Agent, 

Kjt  €ictionfor  not  duly  delivering  goods  at  C,  it  appeared  that  when 
fctf  goods  were  received  by  the  office-keeper  of  the  defendants,  properly 
hreciedfor  C,  the  plaintiff  wished  to  pay  the  carriage  for  the  entire 
mmey  ;  but  the  office-keeper  said  that  he  could  not  receive  the  money, 
m  he  had  no  rates  of  payment  for  a  greater  distance  than  N.,  where 
im  defendants^  line  joined  another  railway,  but  that  the  things  would 
R  well  e?iough.  The  goods  arrived  in  the  regular  course  at  N.,  but 
mre  cifterwards  delayed  upon  their  journey  between  N,  and  C. 
^  thai  as  the  office-keeper,  being  the  agent  of  the  company,  had  not 

Sressly  limited  their  liability,  they  were  responsible  for  the  proper 
very  of  the  goods  at  C,  confirming  Muschamp  v.  The  Lancaster 
md  Preston  Junction  Railway  Company  (8  M.S^  fF,42l.)  (a) 

rIS  was  an  appeal  from  the  County  Court  of  Lincolnshire, 
lielil  at  Grantnam. 
Ihe  plaint  was  brought  in  the  County  Court  to  recover  damages  Case. 
in  the  defendants,  as  common  carriers,  for  not  delivering  at 
cdiff  certain  plans  and  models  in  proper  time,  so  that  they  were 
•  late  to  compete  for  a  prize  of  100  guineas,  oflfered  by  the 
unorganshire  Canal  Company  for  the  best  plan  and  model  of  a 
Kel  or  machine  to  load  colliers  from  coal  barges:  the 
lintiff,  therefore,  brought  his  action;  damages  were  laid  at 
It  appeared  that  the  package  was  delivered  to  the 
keeper  of  the  defendants,  at  the  Grantham  railway 
,  properly  directed  for  Cardiff;  and  the  plaintifTs  servant 
delivered  them,  wished  to  pay  the  carriage  for  the  entire 
ey;  but  the  office-keeper  declined  to  receive  the  money, 
he  had  no  rates  of  payment  for  a  greater  distance  than 
ham,  where  the  defendants'  line  of  railway  joins  the 
I 

|(i)  Id  that  case  a  parcel  waa  delivered  at  Lancaster  to  the  Lancaster  and  Preston  Junction 
Pnij  Companj,  directed  to  a  person  at  a  place  in  Derbyshire.  The  person  who  broaght  it 
Pftistatkm  offca^  to  pay  the  carriage,  bat  the  bookkeeper  said  it  had  better  be  paid  by  the 
Nmi  to  whom  it  was  directed,  on  the  receipt  of  it.  The  Lancaster  and  Preston  Junction 
Mbij  Companj  were  known  to  be  proprietors  of  the  line  only  as  far  as  Preston,  where  the 
mnj  was  united  with  the  North  Union  line,  and  that  afterwards  with  another,  and  so  on  into 
Myihire.  The  parcel  having  been  lost  after  it  was  forwarded  from  Preston,  it  was  held 
rt  tbe  Trtimr^^  ud  PrestoD  Bailway  Compaiiy  were  liable  for  the  loss. 


496         oouNTr  coubtb  oasmb. 

Watmut     Midland  railway.      It  was  suegerted  that,  peiliapsy  a 

*'         messenger  should  be  sent  with  t£^  goods,  to  ensure  thdr 

Ambsmatb,  ^  time;  but  the  office-keeper  said  there  was  no  neoesdt; 

KormroHAK,  SO,  the  things  would  eo  well  enough.    The  oarriagei  the 

&a  Bailwat  ^gi^nB   pgifl   to    Nottiudiam,   but  no    further;    the  goodi 

oMFAaT.    ^eep^tched  in  the  usual  course,  but  were  dekjed  at  Brist 

1S51.       did  not  reach  Cardi£F  until  the  day  after  the  adjndicatioii 

~7       prize.    The  goods  had  since  been  returned  to  the  plaintiff 

jJS^^f  jodge  gave  judgment  for  the  plaintiff,  wbA  asseflsed  the  d 

nwZm^      at  202.,  as  beiiu^  the  amount  of  loss  occaooned  by  the  nond 

^om? "    of  the  plan  ana  models  in  time  to  compete  for  the  prixe. 

^'"^       questions  were  raised  by  the  case ;  first,  whether  the  defi 

were  liable  at  all  for  the  delivery  of  the  goods  beyond  Nottii 

secon^,  whetiier,  if  at  all,  for  more  than  nominal  damagee 

S.  Cf.  Dtnison  for  the  appellants. 

Lush,  contrsL — Muschamp  y.  Lanea$ter  and  Pftdom  1 
(8  M.  &  W.  421),  and  the  cases  there  cited,  were  referred  * 
Patteson,  J. — ^I  have  no  doubt  that  the  office-keeper  i 
defendants'  agent  for  this  purpose ;  and,  as  he  reoeivea  thf 
to  be  conyeyed  to  Cardiff  without  expressly  limiting  the  1 
of  the  company,  the  company  were  respondble  for  meir  a 

S roper  dehyery  there.  Then  as  to  the  damagea.  By  tl 
ehyery  in  time,  tiie  model,  which  was  valuable  fiir  a  pa 
Surpose,  lost  its  value  for  timt  purpose ;  the  learned  juc 
one  his  best  to  ascertain  the  amount  of  that  loss ;  and  I 
reason  to  be  dissatisfied  with  it 
Erle,  J.,  concurred. 

Judgment  cffirmedy  with 

(b)  TiiiB  case  was  drawn  bj  the  learned  jadge  of  the  County  €?oart»  and  aonw 
being  made  bj  the  appellant's  counsel  upon  the  mode  in  which  the  ikcts  were  stated,  1 
obserred,  that  the  case  onght  not  to  be  drawn  bj  the  judge  nnlaas  the  particf  an 
agree  upon  a  statement  <^  the  fiiets.    (See  sect  15  of  13  £  14  Viet  e.  61.) 
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COURT  OF  COMMON  BENCH. 

May  28,  1851. 
Wilson  r.  Franklin,  Executor,  &c. 

Excess  of  jurisdiction — Set-off — Prohibition, 

the  pUdntiff^s  (iccount  exceeded  the  limit  of  the  County  Court 
diction,  and  he  sought  to  bring  it  within,  by  proving  an  agreement 
crosS'€U!eounts  were  to  be  set  off  between  him  and  the  defendants  tes' 
'  {the  defendant  being  sued  as  executor),  and  the  judge  of  the  County 
'-t  proceeded  on  that  view  of  the  case,  and  found  for  the  plaintiff^ 
here  was  no  evidence  of  any  binding  agreement  to  that  effect,  this 
t  granted  a  prohibition  to  restrain  all  further  proceedings  in  the 
%ty  CowrL 

AY  showed  cause  against  a  rule  nin  for  a  prohibition  to  the 
udge  of  the  Shropshire  County  Court,  obtained  on  the  ground 
16  sum  claimed  exceeded  the  jurisdiction,  and  that  it  had 

been  brought  within  the  jurisdiction  by  a  set-off:  (Besunck 
per,  1  Cox,  Macrae  &  Herts.  243.)  It  appeared  that  the 
ant  was  sued  as  the  executor  of  George  Franklin,  and  the 
liars  attached  to  the  plaint  showed  a  sum  due  to  the  plaintiff 
.  I9s.  6d.y  and  at  the  foot  thereof  was  written,  **  1850, 
[).  Received  hy  cash,  5L ;  ditto  by  Mr.  Franklin's  bill, 
B*.  6dJ"  There  was  a  further  cnar^e  of  lOi  10*.  for 
uices,  but  that  amount  was  abandonea  to  bring  the  case 

the  jurisdiction.  The  defendant's  affidavit  stated  that  there 
had  been,  since  the  testator's  death,  nor  to  the  belief  of  the 
ant,  during  his  lifetime,  any  agreement  that  the  two  bills 

be  set  off,  nor  any  balance  struck ;  and  that  at  the  trial  the 
ff  admitted  that  no  balance  had  been  ascertained  or  agreed 
ind  proved  an  existing  debt  of  102/.  9*.  6d.  due  to  him.  It 
jected,  that  the  judge  of  the  County  Court  had  no  jurisdic- 

the  case,  and  that  the  debt  could  not  be  reduced  by  set-off, 
i  jurisdiction ;  but  the  judge  overruled  the  objection,  and 
idgment  for  40/.  17 s,  lliil  The  plaintiff  produced  affidavits 
^  that  there  had  been  a  previous  agreement  between  the 
Bf  and  the  testator  to  set  off  their  respective  accounts  against 
ther,  and  to  show  that  this  question  had  been  discussed 
the  judge,  and  that  he  had  determined  it  in  favour  of  the 
or,  and  that  his  adjudication  proceeded  upon  this  view  of  that 

}san,  in  support  of  the  rule. — The  argument  wad  mainly 
A  to  the  point  whether  the  affidavits  on  the  part  of  the 
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Wujov     plaintiff  ertablkhed  the  fact  of  an  aywenicnt  brtirwnfteA 
and  the  testator,  that  their  respeetiye  claima  agpinrt  em 
shoold  be  set  o£     The  case  of  TKommi  t.  AyHam  (I 
1851.       Macrae  &  Herts.  348^  was  cited. 
J~  ^        Jbbyis,  C.  J. — It  18  unnecessaiy  to  entwider  what  oo^ 
jurmdiciiSl^  the  role  where  the  jadge  of  a  Coon^  Court  haa  deteraum 
St^f--^     fact  of  the  existence  of  such  an  agreement  on  oonflieting  en 
PrMbiUom,   fQ^^  iq  |j|jg  ^1^3^  there  was  no  conflicting  evideDoe  at  alL 
idaintiff 's  account  exceeded  the  Ihnit  of  the  joitediBdon  • 
C!onnt^  Court,  and  there  was  no  CTklenoe  of  an j  binding 
ment  for  a  set-o£ 


COURT  OF  QUEEN'S 

M(^  12  md  29, 185L 
(Before  Lord  Campbell,  C.  J.,  Pattbsok  and  Wxohucas 

Lathoh  t^.  Speddino. 

JurMictUm--  Trupast^Hea  of  ''  Not  posseued  "—  7¥de— C 

The  13  Sp  14  Vtet  c.  61,  s.  13,  throws  the  onus  upom  the  plak 
showing  that  he  could  not  have  sued  m  a  County  Comrif  in  € 
entitle  him  to  costs,  and  does  not  apply  to  every  aetiom  of  tn!i\ 
which  the  defendant  has  pleaded  **  Not  possessed** 

In  order  to  oust  the  jurisdiction  of  the  County  Court,  Ae  plaintiji 
show  that  the  title  to  the  premises  did  bona  fids  in  the  ease  e 
question. 

A  RULE  had  been  obtained  to  rescind  an  CHrder  of  Fkttee 
directing  that  the  plaintiff  should  recover  hia  costs  i 
action,  under  sect  13  of  13  &  14  Vict  c.  61,  &  13.  This  w. 
action  of  trespass  for  breaking  and  entering  die  plaintiff's  dw< 
house,  to  which  the  defendant  had  pJeaded  **  Not  guilty,  bjite 
and  **  Not  possessed."  At  the  trial  before  Lora  Campbell  * 
at  the  sittings  in  Middlesex  after  Hilary  Term,  1851,  its)^ 
that  the  action  was  brought  for  a  trespass  all^^  to  have 
committed  in  distraining  for  rent,  on  certain  premises  in  tfaep 
sion  of  the  plaintiff.  A  replevin  had  been  Drought  in  the  Cfl 
Court,  and  judgment  had  been  received  by  the  pbdntiff  A 
trial  no  question  arose  as  to  the  title  to  the  premises  in  ^ 
The  plaintiff  obtained  a  verdict,  with  40s.  damages^  and  ^ta 
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;  refused  to  certify  for  costs,  under  the  County  Courts  Acts, 
equentlj,  application  was  made  to  Patteson,  J.^  at  chambers, 
r  the  above  section,  on  the  ground  that  this  was  a  cause  for 
li  no  plaint  could  have  been  entered  in  any  County  Court ; 
iiat  learned  judge  made  the  order,  considering  that  under  the 
section  he  had  no  discretion. 

May  12,  1851. 

\  Chambers  and  Wood  showed  cause. — This  court  will  not 
"ol  the  exercise  of  a  discretionary  power  given  to  a  judge. 
rxESON,  J. — I  cannot  say  I  exercised  any  discretion  in  this 

because  I  thought  the  statute  was  imperative  in  the  cases  to 
b  it  applied.  But  the  Court  of  Exchequer  has  since  held 
ently. J  Yes :  in  Jones  v.  Hamson ;  but  Martin,  B.,  there 
that  if  it  were  shown  that  the  action  could  not  be  brought  in 
[iferior  court,  every  judge  would  make  an  order  for  the  costs. 
:  the  jurisdiction  of  the  County  Court  was  ousted ;  the  defen- 

by  pleading  not  possessed,  cnose  to  put  the  title  in  issue, 
ding  to  Jones  v.  Chapman  (2  Ex.  Rep.  803),  and  he,  therefore, 
yt  complain,  if  s.  58  of  9  &  10  Vict  c.  95,  is  held  to  apply  to 
ase.  [LoBD  Campbell,  C.  J. — Because  title  may  come  in 
don,  does  it  follow  that  it  must  ?]  In  Timothy  v.  Farmer 
.  B.  814),  it  was  expressly  held,  under  the  original  County 
t  Act,  that  where  not  possessed  is  pleaded  to  an  action  of 
ass,  the  jurisdiction  of  the  County  Court  is  ousted. 
ish,  contrd — The  question  is,  is  this  a  case  in  which  no  plaint 
I  have  been  entered  in  a  County  Court,  whether,  in  fact,  the 
tiou  of  title  came  in  question  ?  and  this  cannot  be  ascertained 
"e  the  triaL  Here  upon  the  trial  there  was  no  question  of 
;  and  the  case  was  a  proper  one  for  the  County  Court :  {Lilley 
^survey,  1  Cox,  Macrae  &  Hertslet,  115.) 
be  onus  now  lies  on  the  plaintiff  to  prove  his  right  to  costs, 
he  must  show  that  the  title  really  did  come  in  question  to 
le  himself  to  costs. 

Cur.  adv,  vuU, 
May  29,  1851. 

OSD  Campbell,  C.  J.,  now  delivered  the  judgment  of  the 
t — This  was  a  case  respecting  the  jurisdiction  of  a  County 
rt  upon  which  arose  a  question  of  title  to  costs  where  the 
II 18  brought  in  this  court.  The  application  is  to  set  aside  an 
r  of  my  brother  Patteson,  allowing  the  plaintiff's  costs;  and 
ire  of  opinion  that  the  rule  must  be  made  absolute.  The 
led  judge  made  an  order  for  costs  on  the  plaintiff,  considering 
the  statute  13  &  14  Vict,  c  61,  s.  13,  was  imperative  on  him 
>  EO,  if  the  cause  was  one  which  could  not  have  been  brought 
re  a  County  Court ;  and  treating  the  plea  of  ^*  not  possessed  as 
lonve  upon  him  that  the  title  had  come  in  question,  and  there- 
tliAt  the  County  Court  could  not  have  entertained  jurisdiction 
iL  By  the  decision  in  the  case  of  Timothy  v.  Farmer,  it 
18  that  the  initiative  as  to  depriving  the  plaintiff  of  costs,  lies 


Lathom 

v. 
Sfeddiko. 

1S5L 


Tith-^Cotis, 
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Laxwmc     on  the  defendftnt,  by  the  9  &  10  Vict,  a  95,  and  m  tide  ■■ 
have  been  in  iasae,  by  pleading;  *^not  poflBened**  he  waecoMM 


from  userting  that  toe  title  did  not  come  in  qaeetioD;  bat  If  1 

1851.  kst  act»  the  onos  as  to  costa  for  the  plaintiff  la  thrown  qoai 
plainti^  and  we  think  it  dear  that  he  is  bonnd  to  akm  daft 
_  could  not  sue  in  the  County  Court,  by  establidung  that  tb  i 
trnT  C$itt.  did  reaUy  b<md  fide  come  in  question,  not  meidy  that  tibs  dd 
dant  has  pleaded  so  that  it  possibly  nught  have  oome  in  qaot 
The  wordB  of  the  58th  section  of  the  9  &  10  l^wt.  a  ]K>,« 
''that  the  court  shall  not  have  cogniaance  of  any  aetion  ind 
the  title  to  any  corporeal  or  incorporeal  hereditementa^  er  ts 
toll,  fair,  maiket,  or  franchise,  shall  be  in  queation."  We  1 
that  these  words  mean  shall  redly  hcmAfiie  be  in  questun.  li 
the  affidavits  in  this  case  clearly  show  that  the  title  was  n 
question.  The  plaintiff,  therefore,  might  have  sued  in  the  C« 
Court,  and  the  attempt  at  ousting  the  jurisdiction  of  the  ooai 
a  pretence  of  this  nature  must  fuL  Ihe  order,  therefiue,  es 
be  supported,  and  the  rule  will  be  absolute. 

BmkdMk 


EXCHEQUER  CHAMBER. 

ERROR  FROM  THE  EXCHEQUER. 
Jttll€21,  1851. 

(Before  Patteson,  Maule,  Wightman,  Cbesswell,  E] 

and  Talfoubd,  JJ.) 

Owens  v.  Bbeese. 

Actixm  under  20/.—  Writ  qftrial^-3  ^  4  WtU.  4,  c.42,  and  94*  10  VkLt 

TheS^4  mil.  4,  c.  42,  s.  17,  provides  that  m  any  aetion  imat^i 
Superior  Courts  far  a  demand  under  20/.,  the  court,  or  a  jmt^  i 
order  that  the  issue  joined  be  tried  before  the  sher^  of  the  eei 
where  the  action  is  brought^  or  any  judge  of  any  Court  ofBeeofd, 
the  recovery  of  debt  in  such  county.  The  County  Courts  Act,  Mt 
enacts  that  every  court  holden  under  that  act  shaU  be  a  GM 
Record. 

Held,  that  the  County  Courts  established  under  9  4r  10  VieL  e.  95.  < 
not  such  courts  as  are  contemplated  by  the  S  4^  i  WUL  4^  c  42^  < 
thaty  therefore,  a  writ  of  trial  under  that  statute  easmoi  be  Sredd 
a  judge  of  a  County  Court  established  under  9  4*  10  Fief,  c;  95. 

THIS  was  a  writ  of  error  to  the  judgment  of  the  CoiBt 
Exchequer.     It  appeared  that  the  action  was  farou^  fa 
sum  of  ZL  li.,  and  that  an  order  had  been  made  &r  a  wnt 
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1  under  3  &  4  Will.  4,  c.  42^  a.   17.     The  order  was  in  the  Owxn 

owing  form:—  ^  •• 
Creese  ^  Upon  hearing  the  attorneys  or  agents  on  both  sides,  I 
V.        >do  order  that  a  writ  issue  out  of  Her  Majesty's  Court        I85i. 

Dens.  )  of  Exchequer  of  Pleas  at  Westminster,  directed  to  the       _. . 

fe  of  the  County  Court  of  New  Town,  Montgomeiyshire,  ^/•JI23^rf4 
imanding  him  to  summon  a  jury  to  try  the  issue  joined  herein.  Will  4,  c  42, 
that  the  said  sheriff  return  such  writ,  with  the  finding  of  the  ».i7,<md9^ia 
'  indorsed  thereon,  to  the  said  court,  on  a  day  certain  to  be  ^     * 

led  on  such  writ,  pursuant  to  the  statute.    Dated  the  13th 
of  March,  1851. 

"  Wm.  Wightman," 

he  writ  was  afterwards  issued  directed  to  the  judge  of  the 
Dty  Court,  and  the  cause  was  tried  by  him  and  a  jury  of 
fe.  The  defendant  appeared  at  the  trifd  by  his  attorney,  and 
rdict  was  returned  tor  the  plaintifi^.  Subsequently  (May  9) 
Je  was  obtained,  calling  on  the  plaintiff  to  show  cause  why 
irder  of  Mr.  Justice  Wightman,  and  all  subsequent  proceedings, 
Id  not  be  rescinded  or  set  aside,  or  why  the  verdict 
i  for  the  plaintiffs,  and  all  subsequent  proceedings  thereon. 
Id  not  be  set  aside  with  costs,  and  all  proceedings  stayed  in 
aeantime,  on  the  ground  that  the  judge  had  no  power  under 
J  &  4  Will.  4,  c.  42,  s.  17,  to  direct  a  writ  of  trial  to  a  judse 
i  County  Court,  and  also  that  the  writ  itself  was  bad  m 
iting  the  sheriff  to  return  it.  That  rule,  on  its  coming  on  to 
rgued,  was  discharged,  and  the  defendant  now  brought  his 
of  error  against  that  decision  of  the  court  below. 
ush,  for  the  plaintiff  in  error,  having  stated  the  facts  of  the 
,  was  stopped  by  the  court,  and 

ramtoelly  for  the  defendant  in  error,  was  called  upon. — The 
(tion  is  not  as  to  the  constitution  of  the  court,  but  whether 
judge  is  a  judge  of  a  Court  of  Record,  trying  cases  not 
tedln^  20/.  The  jurisdiction  is  given  to  the  person,  not  to  the 
t.  If  the  act  is  read  as  merely  designating  the  person  bv 
rence  to  his  office,  all  difficulty  is  at  an  end.  The  writ  is 
o  to  the  judge,  and  to  command  him  to  summon  a  jury,  and 
judge  is  try  in  the  same  manner  the  sheriff  would  try. 
TTESON,  J. — The  72nd  section  of  the  9  &  10  Vict.  c.  95, 
ides  that  the  sheriff  shall  furnish  to  the  clerk  of  the  County 
rt  a  list  of  persons  qualified  and  liable  to  serve  as  jurors  within 
jurisdiction  of  the  court ;  and  when  the  cause  is  to  be  tried 
i  jury,  the  clerk  is  to  summon  them;  so  that  the  judge  has 
enals  for  trying  by  a  jury,  but  then,  the  act  says  he  shall  try 
Ive  jurymen-]  The  judge  of  the  County  Court  is  appointed 
er  the  9  &  10  Vict.,  and  is  required  to  act  in  precisely  the 
B  manner  as  the  judge  of  any  other  Court  of  Record  would  do 
writ  of  trial  were  sent  to  him;  it  then  becomes  his  duty  to 
tnon  a  jury,  and  to  proceed  to  try  the  cause.  The  17th 
on  of  the  3  &  4  Will.  4,  c.  42,  enacts,  that  in  any  action 
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OwBRs      depending  in  any  of  the  Superior  Courts  for  any  debt  or  demni^ 
Brusk.      ^^  which  the  sum  sought  to  be  recovered,  and  indorsed  on  Al 

writ  of  summons^  shall  not  exceed  20L,  it  shall  be  lawful  tat 

1851.       court  in  which  such  suit  shall  be  depending,  or  any  jn^e  of 
„         -,^  of  the  said  courts  (if  such  court  or  judge  shall  be  satisfied 

(^trtai—s^'A  the  trial  will  not  involve  any  difficult  question  of  hct  or 
mu.  4,  c  42,  and  such  court  or  judge  shall  think  fit  so  to  do),  to  orda 

••p^j^^J^^^  direct  that  the  issue  or  issues  joined  shall   be  iasd   before 
sheriff  of  the  county  where  the  action  is  bronglit,  or  any  ji 
of  any  Court  of  Record  for  the  recovery  of  dM  in  anch 
and  for  that  purpose  a  writ  shall  issue  directed  to  such 
commanding  him  to  try  such  issue  or  issues  by  a  jury  to 
summoned  by  him,  and  to  return  such  writ  with  the  finding  of  1 
jury    thereon,    indorsed,    at    a    day  certain    in    term    or 
vacation  to  be  named  in  such  writ ;  and  thereopon  such  sheriff] 
judge  shall  summon  a  jury,  and  shall  proceed  to  try  such  i 
or  issues.     The  judge  of  a  County  Court  has  power  to  try 
therefore,  under  that  section,  he  being  a  judge  of  a 
Record.     And  the  18th  section  of  the  above  act  fpyes  the  ji 
to  whom  the  writ  of  trial  is  directed,  all  the  powers  of  a  ju< 
Nisi  Prius.     The  County  Courts  are  expr^sly  made  Coi 
Record  by  the  3rd  section  of  the  9  &  10  Vict  c.  95,  which, 
defining  the  jurisdiction  of  the  Courts,  &c,  expressly  enacts 
every  court  holden  under  that  act  shall  be  a  Court  of  ~ 
This  action  was  for  the  recovery  of  a  debt  under  20/.,  and 
within  the  county,  consequently  it  is  within  the  statute,  and 
order  is  valid.     The  practice  is  now  to  direct  writs  of  trial 
such  circumstances  to  judges  of  the  County  Courts  instead  of^ 
sheriff  as   heretofore.      Such   orders  are   frequently   made; 
judges   of    the.se    courts    are   better   qualified   to    try  a 
than   the   sheriff  or   undershcriff,    and   there   is    no   reason 
the  practice  sliould  not  continue.     Fanner  v.  Mountford  (8  M.  4 
266)  was  cited  by  the  other  side,  to  show  that  a  writ  of 
directed  to  the  recorder  of  a  borough  commanding  him  to  si 
a   jury   of   his   county   was   irregular ;    and   in    the   same 
(9  M.  &  W.  100),  where   a   writ   of  trial  was   directed  to 
recorder  of  a  borougli,  directing  him  to  summon  a  jury  of 
borough  duly  qualified  according  to  law,  it  was  held  regular, 
that  it  was  not  necessary  under  the  3  &  4  Will.  4,  c  42,  a 
that  the  jury   should   be   taken   from   the   county.      That 
merely  decided   that   the   recorder  must   summon   a  jury 
his  own  jurisdiction,  not  that  he  had  no  authority  to  try  the 
Lord   Abinger   there   said,    *^  It   appears  to  me   that  the 
construction  of  the  statute  is,  that  tne  inferior  judge  to  wl 
writ  of  trial  is  directed  shall  summon  for  the  trial  such  a  yoj\ 
by  law  and  usage  he  is  entitled  to  summon." 

Lushy  for  the  plaintiff  in  error. — In  the  first  place  it 
necessary  to  see  what  courts  were  in  existence   at  the  time 
9  &  10  Vict.  c.  95  was  passed,  in  order  to  ascertain  whether  it 
the  intention  of  the  Legislature  that  these  County  Courts 


I 


passed,  all  the  then  existing  Courts  of  Kecord  proceeded 
ig  to  common  law,  and  tried  causes  by  a  jury  of  not  less 
elve  in  number.     The  object  of  the  statute  of  WilL  4  was 

assistance  to  the  judges  of  the  Superior  Courts,  by 
I  the  Inferior  Courts  of  Becord  to  try  certain  actions. 
th  and  17th  sections  of  that  act  assume  that  the  judge 
'^er  to  summon  a  jury,  which  is  not  the  case  with  the 
Courts.  If  it  were  intended  to  confer  new  powers,  there 
have  been  framed  special  provisions  for  carrying  out 
ention.     The  23rd  section  of  that  statute  allows  amend- 

0  be  made  in  the  record  in  certain  cases ;  but  how  can 
»ply   to  the  County  Court,  where,   in  fact,  there  is  no 

The  section  of  the  County  Court  Act  which  has  been 
to  as  making  those  courts  Courts  of  Kecord,  certainly 
>8e  general  words,  but  it  was  only  intended  that  they 
)e  Courts  of  Becord  for  certain  purposes.  Those  courts, 
itated,  cannot  carry  out  the  directions  of  the  writ.  The 
to  come  from  the  county  where  the  action  is  brought. 

1  of  the  County  Courts  Act  only  authorizes  the  summoning 
Tom  the  district.  What  jury  is  the  County  Court  judge 
Hon  under  this  writ  ?    What  number — five  or  twelve  ? 

from — ^from  the  county  or  only  from  the  district;  and 
to  be  the  qualification?  The  qualifications  of  jurors  are 
:.  Again,  under  3  &  4  Will.  4,  c.  42,  the  judges  could 
nine  the  parties,  yet  the  County  Court  judge  can. 
ESON,  J. — The  reading  of  these  acts  together  causes 
fficulty.  I  am  inclined  to  think  that  the  3  &  4  Will  4, 
}  applicable  to  Courts  of  Becord  whose  proceedings  are 
ed  according  to  the  common  law.  Then,  are  these  new 
Courts  such  Courts  of  Becord  ?  K  they  are«  and  a  writ 
can  be  sent  to  them  under  this  statute,  the  proceedings 
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EXCHEQUER  CHAMBER 

February  4,   May  15^  and  June  3. 

(Before  Parke,  B.,  Aldeeson,  B,,  Patteson,  J.,  Cousrid 
WiGHTMAN,  J.,  Erle,  J.,  and  PULTT,  R) 

Buchanan,  plaintiff  in  error,  v.  Kinnino,  defendant  in  e 

Small  Debts  Act,  8^9  Vict.  c.  127— CommitmerU  qfjudgmeni 
for  nonpayment — Liability  of  attorney — Pleading — H^at  in  ii 

Under  8  4r  9  Vict,  c,  127,  s.  1,  tokich  provides  that  a  debtor  agmm 
a  judgment  has  been  obtained  may  be  summoned  before  amy 
certain  inferior  courts,  and  that  if  he  appears  to  have  the  m 
paying  by  instalments,  and  shall  not  pay  at  such  times  as  the  coti 
order,  the  judge  may  commit  him  for  any  time  not  exceeding  fort^ 

Held,  affirming  the  decision  of  the  Court  of  Common  PUas,  i 
judgments  of  Patteson  and  Coleridge,  JJ.,  that  a  summons  > 
cause  why  the  debtor  should  not  be  committed  is  necessary  pre\ 
the  committal.     Erie,  J.,  and  Martin,  B.,  dissentieniibus. 

In  trespass  for  false  imprisonment,  the  defendant  pieaded  thai 
recovered  a  judgment  against  plaintiff;  that  the  plaintiff'  w 
moned  before  an  inferior  court  under  8^9  Viet,  c.  127,  #.  1,  « 
order  was  made  for  payment  by  instalments:  that  plaintifi 
default,  which,  being  proved  before  the  said  court,  the  judge  di 
according  to  t/ie  form  of  the  statute,  athd  at  the  request  cf  thi 
dant,  the  attorney  of  W.  T.  acting  upon  his  retainer,  ordet 
plaintiff  to  be  committed  to  prison  for  forty  days  ;  that  the  defi 
as  such  attorney,  delivered  the  warrant  to  an  officer  to  be  execuL 
arrested  the  plaintiff  and  detained  him  in  prison. 

JiepUcation,  that  the  said  judge  did  not  order  that  the  plaintiff  sk 
committed  modo  et  forma. 

Held,  reversing  the  decision  of  the  Court  of  Common  Pleas  t 
traverse  in  the  replication  put  in  issue  the  fact  of  the  making 
order  of  committal  only,  and  not  its  validity. 

Qutere —  fVhether,  although  the  plaintiff  below  was  entitled  to  < 
charge  on  habeas  corpus,  he  can  sue  under  the  circufnstances  i 
pass  for  an  erroneous  order  of  the  judge. 

But  if  he  can,  the  attorney  of  the  party  is  liable  for  ordering  the  w 
of  the  judge  to  be  put  in  execution. 

TRESPASS,  by  Thomas  Kinning  (the   plaintiff  belon 
assault  and  imprisonmeut. 
The  defendant  (below),   the  now  plainti£^  pleaded,  fini 
guilty.     Issue  thereon. 

Secondly,  that  before  the  said  time  when,  &c.  to  wit,  <m  tl 
day  of  October,  in  the  year  of  our  Lord,  1846,  Williain  Tot 
levied  his  certain  plaint  against  the  plaintiff  (L  e.  the  pk 
below)  in  the  court  of  our  Lady  the  Queen,  before  ThonuB  Cl 


%V     ttlC    VJI  UAXUUCUX     %Jt     tUV      OAAU     MlitY      VI     A^\fU\A\/Uf    tUlXX      WAI^iUU 

citj,  and  within  the  jurisdiction  of  the  said  court,  the  said 
L  Townley,  by  the  consideration  and  judgment  of  the  said 
ecovered  against  the  now  plaintiff,  as  w^  a  certain  debt  of 
,,  as  also  3^  12^.  QtL  for  his  costs  of  suit,  as  by  the  record 
seedings  thereof  still  remaining  in  the  said  court  appears^ 
ir  the  passing  of  an  act  of  Parliament,  parsed  in  the  9th 
the  reign  of  our  Lady  the  now  Queen,  entitled  An  Act  far 
r  securing  the  nayment  of  Small  Debts^  and  before  the  said 
hen,  &C.  to  wit,  on  the  5th  of  December,  in  the  year  last 
1,  the  plaintiff  then  being  indebted  to  the  said  William 
y  in  a  sum  not  exceeding  20^  besides  costs  of  suit  by  force 
adjudgment,  to  wit,  the  sum  of  19i!.  198,^  the  said  William 
Y  made  application  by  petition  and  note  in  writing,  accord- 
be  form  in  schedule  (B.)  to  the  said  act  of  Parliament 
I,  to  the  said  court,  the  same  being  an  inferior  Court  of 
for  the  recovery  of  debts  in  and  for  the  city  of  London, 
a  being  held  at  the  Guildhall  aforesaid,  in  the  said  city,  and 
the  Jurisdiction  of  the  said  court,  and  the  plaintiff  then 
within  the  jurisdiction  of  the  said  court,  to  wit,  within  the 
London,  and  the  said  court  then  having  a  judge,  who  was  a 
r-at-law  (that  is  to  say),  Edward  Bullock,  Esq.,  barrister- 
then  being  the  judge  of  the  said  court,  by  which  said 
and  note  in  writing  the  said  William  Townley  requested 
court  to  summon  the  plaintiff  to  answer  touching  the  debt 
the  said  William  Townley  by  the  judgment  of  the  said 
Q  bis,  the  said  William  Townley's  behalf;  and  thereupon 
court  afterwards,  to  wit,  on  the  7th  December,  1846,  upon 
application  of  the  said  William  Townley,  granted  to  the 
illiam  Townley  a  summons  according  to  the  form  in 
$  (A.)  unto  the  said  act  of  Parliament  annexed,  by  which 
imons  the  nlaintiff  was  rennired  to  annear  at  the  Sheriff's 
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nocEAMAM    order  notice  was  given  to  the  plaintifl^  who  ww  aliii  daiti 
with  a  copy  thereof,  and  the  original  order  was  at  the  m 

shown  to  nim.     lliat  the  plaintiff  did  not  pw  the  aid 

1951.  menta,  bnt  made  default  in  uie  {layinent  thereof  and  Ihw 
being  dolj  made  to  appear,  and  it  bang  provedf  to  the  n 
that  the  pkintiff  had  had  notice  of  the  oroer  and  been  een 
a  copy,  and  shown  the  oriffinal,  and  had  not  paid  the  sn 
Wkmim^mm,  ments,  the  said  court,  so  hoMen  asafiHresudtbcMnttt satf 
Bulkfck^  so  bein^sadi  judge  of  the  ssad  oout  and  aooh  h 
at^law  as  aforesaid,  before  the  said  time  when^  Aa^  to  wit 
day  and  year  kst  aforesaid,  at  London  afareaaid,  and  wi 
jurisdiction  of  the  said  court,  dmfy  and  aeecfdmg  fe  Aifn 
mod  MtaimU,  ordered  that  the  filah^  he  fommiiied  \ 

dayt  to  Her  SfMesty's  debtors'  pnson  ibr  London  and  It 
in  the  city  of  London,  being  tne  common  gaol  whenin 
under  jud^ent,  and  in  execution  of  Uie  Simrior  C 
Justice,  mig^ht  be  and  were  usually  confined  widiin  da 
London,  being  the  citj  in  which  the  pbdntiff  wa»  ikflB 
and  thereupon  the  said  Edward  BuUock,  so  bM^  and 
judge  of  the  said  court,  and  barristeivat-law^  tf  the  zeqne 
defendant,  then  beins  the  attorney  of  mtA  for  the  said 
Townley,  and  as  such  attorney,  and  ae&iff  upon  the  reti 
at  the  request  of  the  said  WiUiaoi  Towmej^  dnly  and  a 
to  the  form  of  the  statute  in  each  case  made  aiid  pnrrii 
and  there  made  his  warrant  in  writing,  under  hia  nand 
directed,  &a  The  plea  then  set  out  the  warrant,  and  a 
to  have  been  delivered  by  the  defendant,  as  aoch  att 
William  Townley,  to  the  seijeant-at-mace  to  be  exec 
virtue  of  which  warrant,  and  at  the  said  request  of  the  d 
as  such  attorney,  the  plaintiff  was  taken  and  arrested,  and  < 
to  the  debtors'  prison,  and  detained  therein  for  thurty-ni 
the  said  instalments  remaining  unpaid. 

Iteplication  to  tlie  second  plea, — **  That  the  said  Edward 
did  not  order  that  the  plaintiff  should  be  committed  for  fort 
Her  Majesty's  debtors  prison  for  London  and  Middlesex,  ii 
of  London,  m  manner  and  form  as  in  the  scond  plea  all^o 
ihereotu 

The  issue  was  tried  before  Wilde,  C.  J.,  and  the  dd 
counsel  tendered  a  bill  of  exceptions  to  the  ruling  of  the 
judge,  and  a  writ  of  error  was  thereupon  brought,  and  \ 
were  set  out  upon  the  record  in  error.  Li  the  first 
appeared  that  Lloyd  Simpson  was  called  as  a  witnesfl^ 
proved  that  he  was  serjeant-at-mace  at  the  ^^mff  *8  Cour^ '. 
and  that  the  warrant  of  commitment  against  TTiniiing  wasd 
to  him ;  and  then  it  was  also  proved  that  the  order  wai 
pay ;  *^  that  the  said  Thomas  Kinning  should  pay  the  si 
and  costs  aforesaid  to  the  said  William  To¥mley5  in  manna 
ing,  that  is  to  say,  the  sum  of  21  thereof  cm  the  Uth « 
then  next,"  and  the  rest  by  instalments :  ^  that  he,  the 
did  not  know  from  whom  he  received  the  warrant :  thai  he 
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■^  the  said  Thomas  Kinning,  and  could  not,  that  the  witness    BccHA2iAjf 
■Mw  a  person  named  Beard,  a  clerk  of  the  defendant  (Buchanan),     vrJ!^ 

lio  attended  to  the  defendant's  business  In  court,  and  had  done  so       ^ 

l^years :  that  the  said  Beard  likewise  attended  to  the  department  of       issi. 

Unness  concerning  warrants  in  the  defendant's  office ;  that  when-        

^  the  witness  applied  at  the  defendant's  office  about  such  things,  com^iefU^ 
b  the  witness,  was  referred  to  Beard  upon  them  generally ;  that    Pleading— 
md  attended  to  the  business  of  the  defendant  relative  to  the  ^^^^^  ^  ^•^' 
■ydl  Debts  Act ;  that  after  he,  the  witness,  had  searched  for  the 
fODtiff  two  or  three  days,  he,  the  witness,  saw   Beard,  who 
kred  him  not  to  execute  the  warrant :  that  he,  the  witness,  had 
bed  under  Beanl's  directions  on  a  former  occasion :  that  after- 
ads,  on  the  24th  of  April,  he  saw  Beard  at  the  defendant's 
iee,  and  that  Beard  then  and  there  told  the  witness  to  execute 
I  warrant  against  the  plaintiff  as  soon  as  he,  the  witness,  could; 
bonsequence  of  which  the  witness  went  to  seek  the  said  Thomas 
Uiing;  that  he  found  the  said   Thomas  Kinning,  who  asked 
i    to    let   him    the  said    Thomas  Kinning  go  to  the   defen- 
ily    and   the   witness  thereupon  took   him  to  the  defendant's 
ee^  where  the  defendant  then  was ;  that  they,  the  plaintiff  and 
I  witness,  saw  the  defendant  there ;  that  the  witness  then  said 
the  defendant,  ^  I  have  allowed  Kinning  (meaning  the  plaintiff) 
MMne  here  to  see  If  he  can  make  an  arrangement ;'  that  the  said 
Doias  Kinning  then  said  to  the  said  defendant,  ^  I  did  not  think 
I  would  have  served  me  so;'  that  the  defendant  said,  'I  could 
.help  it;  it  was  no  fault  of  mine:'  they  then  spoke  together. 
Ht  the  witness,  afler  waiting  five  or  six  minutes,  said,  ^  Are  you 
wj  to  come  to  any  arrangement?'  the  defendant  said  'No:' 
I  the   witness  then  said,  '  Mr.  Kinning,  you  must  accompany 
t^  that  the  plaintiff  accompanied  the  witness  to  W  hit ecross  Prison, 
ire  the  witness  left  him.     On  cross-examination  the  witness 
ly  he  believed  he  received  the  said  warrant  from  one  Hudson, 
oflEicer  of  the  said  court.     The   counsel  for  the  plaintiff  also 
led  one  William  White,  who,  being  sworn,  deposed  that  he  saw 
'said  Thomas  Kinning  in  prison,  when  he  was  there  under  the 
resaid    warrant;    that  in   consequence   of    what   he   told  the 
ness,  he,  the  witness,  went  to  the  defendant  at  his  office,  and 
1  the  defendant  that  he,  the  witness,  had  come  at  the  request  of 
;  Kinning,  to  make  some  arrangement   to  release  him   from 
Mm;  that   the  defendant  and  the  witness  arranged  that,   on 
fment  of  2/.  10^.  or  ZL  and  giving  security  for  the  rest,  Mr. 
unng  should  be  discharged  from  prison ;  that  the  defendant  said 
wouhl  discharge  the  plaintiff  on  payment  of  2/.  \0s.  or  Zh  and 
prity  for  costs :  that  he,  the  witness,  told  the  defendant  he  was 
nriaed^  because  the  plaintiff  (Townley)  in  the  action  against  the 
I  Thomas  Kinning,  had  become  a  bankrupt,  and  the  creditors 
I  AG  desire  to  keep  the  said  Thomas  Kinning  in  custody ;   that 
»-  defendant   then   said  to  the  said  witness,  ^but  you  know  I 
■I  have  my  costs ;  they  must  be  made  secure ;'  that  he,  the 
oaw  the  defendant  five  or  six  times,  while  the  plaintiff 
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remained  in  custody,  upon  the  subject  of  the  phdntiff ■  db 
and  offered^  upon  one  occasion^  to  pay  two  poaxidB  ten  shiDi 
three  pounds,  provided  defendrat  would  give  plaintiff  hia&( 
defendant  said  he  must  have  security  for  the  Mlanoe;  that' 
told  defendant  that  it  was  utterly  impossible,  from  the  sitiHl 
plaintiff  was  in,  for  him  to  give  security,  and  witness  thonj 
very  hard  thin^  for  Kinning,  the  plaintiff,  to  remain  in  prise 
the  then  plaintiff  in  the  suit  in  tne  said  Sheriff's  Conrt,  \ 
oflScial  assignee  and  the  trade  assignee  of  such  then  plaintii 
willins  that  Kinning  should  be  cbscharged;  and  thai  wita 
applied  to  them ;  that  upon  one  of  the  interviews  between 
and  defendant,  a  person  named  Austin,  the  solicitor  for  1 
trade  assignee,  and  agent  for  the  assignees  under  the  mSa 
ruptcy,  was  present,  and  that  Austin  then  said  his  clients  (i 
the  said  assignees)  were  willing  to  discharge  Kinning,  fa 
would  not  be  responsible  for  costs;  the  defendant  pern 
having  security  for  his  costs ;  that  he,  the  witness,  then  sui 
defendant,  '  It  appears  to  me  (meaning  himself  the  witne 
there  is  some  feeling  at  the  bottom  of  aU  this,  and  that  1 
would  never  eet  his  discharge  till  he  paid  the  whole :'  that 
witness,  had  tne  money  (22.  lOx.  or  SL)  wherewith  to  pay, ) 
offered  it  to  the  defendant  on  every  occasion  bat  the  &i 
the  defendant  said  he  had  no  objection  to  the  pl^^jntHT  be 
charged,  provided  he,  the  defendant,  was  paid  his,  the  deii 
costs."  And  the  said  counsel  then  further  proved  that 
Thomas  Kinning  was  imprisoned  and  in  prison  thirty-dg 
under  the  said  warrant.  The  counsel  for  the  defendant  the 
witnesses,  who  were  duly  sworn,  and  who  gave  evid< 
each  of  the  said  issues,  and  in  order  to  maintain  the  secon 
produced  and  gave  in  evidence  the  record  of  the  proceed 
the  Sheriff's  Court.  The  counsel  for  the  defendant  th 
contended  that  there  was  no  evidence  in  support  of  the  fin 
and  the  counsel  for  the  plaintiff  contended  that  there  was 
dence  to  support  the  second  issue.  The  Lord  Chief  Justi 
that  there  was  evidence  in  support  of  the  first  issue,  and  tb 
was  no  evidence  to  support  the  second  issue,  and  directed  1 
to  find  the  said  second  issue  in  favour  of  the  plaintiff,  an< 
whether  the  defendant  was  guilty  of  the  trespasses  in  th< 
ration  mentioned,  and  what  the  damages  were.  To  that 
was  a  bill  of  exceptions.  The  jury  found  both  issues  in  favou 
plaintiff,  with  20/.  damages,  whereupon  a  writ  of  error  was  b 

The  writ  of  error  was  argued  in  the  first  instance  (Fehi 
1851)  before  Patteson,  Coleridge,  Wightman,  Erie,  J  J.,  and 
Alderson,  and  Piatt,  BB. 

Bramwell  for  the  plaintiff  in  error. — First :  the  order  < 
mitment  was  valid.  It  is  submitted  that  the  decison  of  tb 
of  Common  Pleas  in  Kinning* s  case  (1  Cox,  Macrae  &  Hei 
and  the  judgments  of  Patteson  and  Coleridge,  JJ.,  in  tb 
case,  reported  in  the  same  volume,  pp.  7  and  9,  cannot  1 
tained.     Ahley  v.  Dale  (reported  as  Abdey  v.  Dahy  1  Cox, 
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.  416 ;  20  L.  J.  33,  C.  P0>  proceeded  upon  the  authority    Bugrahan 
ng^z  c€ue*    The  general  rule,  it  is  true,  is,  that  where  an     ^JJl^ 

arliament  imposes  a  penalty,  the  party  liable  shall  not  be       ^' 

1  without  an  opportunity  of  beii^  heard.     But  that  rule        I85i. 

'  construction  to  be  deduced  from  the  language  of  each     ^  r~ 

JT  statute,  and  is  not  an  abstract  proposition  of  law ;  and  caS^^nu^ 

dinute  consideration  of  the  9  &  10  Vict  c.  95,  ss.  98,  99,    P/bniN^— 

rill  be  found  that  in  a  case  like  the  present  the  judge  of  ^***  •*  ••■^ 

nty  Court  may  commit   a  defaulting  judgment-debtor 

summons  to  show  cause.     The  statutes  8  &  9  Vict,  c  127, 

8  Vict,  c  96,  were  referred  to  as  analogous,  and  as  show- 

a  party  might  be  committed  to  prison  upon  an  ex  parte 

on.     The  case  of  Re  Hammersmith  Rent  Charge  (19  Li.  J. 

was  also  cited.    (This  court  intimated  that  the  majority  of 

;  were  not  likely  to  overrule  the  decisions  cited,  and  that 

3sent  impression  was  that  the  decision  of  the  Court  of 

L  Pleas  was  correct,  and  Erie,  J.  was  the  only  judge 

who  dissented  from  that  view.)     Secondly.  The  ruling  of 

led  judge  that  there  was  no  evidence  in  support  of  the 

sue  was  wrong.     The  only  fact  in  issue  on  the  replication 

econd  plea  was  the  making  of  the  order,  and  not  the 

of  its  validity.  The  case  of  Dresser  v.  Stansfield  (14: 
^  822)^  which  will  be  relied  on  by  the  other  side,  has 

bearing  upon  this  point.  There  a  special  plea  showing 
ads  upon  which  it  was  intended  to  raise  the  question  of 
dity  of  an  award,  was  specnally  demurred  to  as  an 
tative  plea  of  nul  agard,  and  the  court  held  that  it  was  so, 

the  plea  of  no  award  meant  no  valid  award ;  but  here 
terms  of  the  traverse  limit  the  issue  to  the  fact  of  the 
>f  the  order^  and  do  not  raise  the  question  of  its  validity. 
s  V.  Germainey  7  B.  &  C.  468 ;  Everard  v.  Pater son^ 
645 ;   Cooke  v.  Blahe^  17  L.  J.  370,  Ex. ;  Adcock  v.  Wood^ 

552 ;  and  Kinning  v.  Buchanan^  1  Cox^  Macrae  &  Herts, 
e  cited  upon  this  point)  Thirdly.  The  defendant  is  not 
'  what  he  did,  and  is  entitled  to  have  the  verdict  entered 
upon  the  general  issue.  If  this  commitment  was  a 
roceeding,  what  has  the  defendant,  the  attorney  of 
,  done  to  make  him  liable  in  this  action  ?  As  the  defen- 
not  profess  to  act  on  his  own  behalf,  no  ratification  of  the 
ill  make  him  liable :  ( Wilson  v.  Tummon^  6  Sc  N.  C. 
C.  6  M.  &  G.  236.)  Process  of  contempt  differs  from  a 
ud  an  attorney  is  not  liable,  if  he  takes  no  steps  in  the 
1  of  the  warrant:  {Cooper  v.  Harding  7  Q.  B.  928; 
.  St.  Quintin,  12  M.  &  W.  441,  is  not  in  point;  Sedleyy. 
id,  3  Esp.  202 ;  Carratt  v.  Morlei/y  1  Q.  B.  18.)  The 
les  the  warranty  and  not  the  attorney,  and  the  clerk  of 
rt  hands  it  to  the  seijeant-at-mace ;  the  defendant, 
,  18  not  liable  for  the  issuing  of  this  invalid  warrant: 
\  V.  Rosher,  18  L.  J.  340,  Q.  B.)    Lastly,  this  was  a  case 

die  County  Court  had  jurisdiction  over  the  subject  of 
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BvcuAKAH    complaint,  and  the  defendant  is  protected  bj  the  prooeaB  of  dtt 
V*  court :   {Marshalsea  case,  10  Bep.  68  ;   and    Thomas  t.  JEMm^ 

^^'*-     14  M.  &  W.  353 ;  affirmed  in  error,  16  M.  &  W.  885.) 

l!!i*  May  15,  185L 

cJ!^dt^^a^      Argument  resumed  before  Parke,  B.,  Patteson,  J.,  Wij 
Pkadinff—    man,  J.,  Piatt,  B.,  Erie,  J.,  and  Martin,  B. 

What  m  Mine.      Pashley  (Henniker  with  him),  for  the  defendant  in  error. — ^Ail 
the  first  pomt,  the  decisions  in  the  Court  of  Common  Pleiir 
relied  upon,  and  also  the  intimation  of  opinion  of  the  maioritjof  I 
judges  of  this  court  already  given.     Secondly,  as  to  what  wai] 
in  issue  by  the  traverse  in  the  replication.     The  plea  alleges 
the  said  Edward  Bullock,  &c.,  duly  and  according  to  the  f<mt 
the  said  statute,  ordered  that  the  plaintiff  should  be 
for  forty  days,  and  the  replication  traverses  that  allegaticm  in 
terms: — '^ That  the  said  Edward  Bullock  did  not  order  thati 
pliuntiff  should  be  committed  for  forty  days,  &c.,  in  mamten 
form  as  in  the  said  plea  alleged."     That  traverse  involves  the 
making  of  the  order,  and  its  validity,  therefore,  as  well  as  the: 
of  its  being  made,  was  in  question,  and  the  direction  of  the  h 
judge  was  right:   {Datoes  v.  Papworihy  Willes,   408;    LaA^ 
Parkesy  3  M.  &  W.   133 ;    Dudhw  v.  Watchom,   15  East,  " 
Niffhtinffale  v.  fFilcoxon,  10  B.  &  C.  202 ;  Bep.  y.  TTie  Jkifmj 
Camwally  2  D.  &  L.  775 ;  1  Wms.  Saun.  376 ;   Cooke  v. 
1 7  L.  J.  370,  Ex.)     As  to  the  third  point,  the  following 
rities  were  referred  to :    Colder  v.  Halkety  3  Moore's  P.  G 
Smith  V.  Boucher,  Stra.  993 ;  S.  C,  Cunningham,  89,  127  ; 
V.  Howard,  10  Q.  B.  411  ;  Watson  v.  BodelU  14  AL  &  W.  57; 
V.   Hampshire,    9    Dowl.    171;    Andrews  v.  Morris^  1   Q*  R 
Cripps  V.  Durden,  Cowp.  640.  Cur.  adv.  xftA^ 

Judgment. — June  3. 

Parke,  B.,  delivered  the  judgment  of  the  court,  and, 
stating  the  pleadings  and  facts  as  above,  proceeded : — Thb 
was  argued  before  my  brothers  Patteson,  nightman,  Erie, '^ 
Martin,  and  myself.     On   the   argument   of  this  writ  of 
before  us,  three  exceptions  were  taken  to  the  direction  of 
Lord  Chief  Justice  Wilde  on  the  trial :  first,  that  the  order 
commitment  was  valid ;  secondly,  that  the  only  question  in  ii 
on  the  replication  to  the  plea  was  the  fact  of  the  order  hii 
been  made  to  the  effect  stated  in  the  plea,  and  not  the  "i-aliditf j 
that  order;    thirdly,   that   there  was   no   evidence  to  make 
defendant  responsible   for  putting   the  wairant   in   force;  > 
fourthly,  that  the  order  being  made  by  the  judge  of  a  Court 
Record,  although  invalid,  was   nevertheless   a  protection  to  '' 
officer  acting  under  it,  and  the  attorney  in  the  cause.    On 
first  question,  the  court  intimated  an  opinion  (except  my " 
Erie  and  Martin,  the  former   of  whom   has  given   his 
already  expressed  (See  1  Cox,  ]Macrae  &  Herts.  12),  and  the 
concurs  in  them),  that  they  consider  the  question  as  to  the  ' 
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;  entitled  to  his  discharge  on  the  habeas  corpus  to  be    Buoraxan 
that  to  make  the  order  of  commitment  yahd^  a  pre-         ^* 

ons  was  necessary.     On  the  third  question  also^  this       

ited  that  they  thought  there  was  evidence  for  the  jury  1851. 
rrant  was  originally  ordered  to  be  executed  so  as  to  n«ZZ^_ 
fendant,  as  uie  oider  of  his  clerk  to  execute  it  was  cvm^m^e— 
y  ratified  by  him.  On  the  second  and  fourth  questions  p/mkI^h- 
ok  time  to  consider.  On  the  second,  we  are  all  satisfied  ^^*  •*  ••'^ 
y  matter  in  question  in  issue  on  the  second  plea  was 
^he  order  having  been  made  as  alleged,  and  not  the 
it ;  and,  consequently,  that  the  Lord  Chief  Justice 
ve  directed  the  jury  to  find  a  verdict  on  that  issue  for 
nt  The  plea  states  a  great  number  of  facts  necessary 
Bullock  jurisdiction  over  the  cause,  and  to  make  the 
jly,  the  recovery  of  the  debt  by  Townley,  that  the 
n  inferior  Court  of  Record,  that  there  was  a  petition 
;;  a  summons;  service  of  summons,  appearance;  exami- 
rth,  Older  to  pay  by  iDstalmente ;  notice  thereof,  non- 
L  pursuance  of  the  order ;  and  that  it  was  duly  made 
nd  adjudicated  that  it  did  appear,  that  he  had  notice  of 
bat  it  was  served  upon  him,  demand  made,  and  that  the 
were  in  arrear ;  whereupon  the  court  duly,  and  accord- 
brm  of  the  statute,  made  the  order  of  commitment 
averse  in  the  replication  is  that  the  order  was  not  made 
ind  form ;  and  in  terms  it  denies  only  the  making  of 
id  the  manner  and  form  in  which  it  was  made,  not  that 
!  duly  and  according  to  the  form  of  the  statute,  that 
led  in  the  terms  of  the  issue.  If  it  was  the  intention 
ler  to  include  only  the  fact  of  the  order  being  made 
t,  more  apt  words  could  not  have  been  used ;  but,  sup- 
the  traverse  was  in  the  formal  terms  that  the  order 
le  duly  according  to  the  form  of  the  statute,  we  do  not 
3  replication  it  would  be  considered  as  including  the 
the  plaintiff  was  duly  summoned,  and  neglected  to 
Lswer  the  charge  of  not  paying  the  instalments.  It  is 
ed  that  this  traverse  would  not  put  in  issue  any  one 
merous  and  special  allegations;  for  admitting,  arffu- 
that  there  was  an  allegation,  simply,  that  the  order 
Illy  and  according  to  the  statute,  and  that  the  traverse 
L  order  was  not  made  duly  and  according  to  the  statute 
tdj  the  validity  of  the  order  would  be  mvolved  in  the 
clear  on  such  an  issue  as  this,  where  divers  facts  essen- 
alidity  of  the  order  are  stated,  and  an  opportunity  to 
h  is  afforded,  the  denial  of  the  making  of  the  order 
'olve  the  denial  of  any  one  of  those  facts,  as  where  it 
lat  one  was  seised  in  fee  and  demised,  the  plea  of  non 
not  involve  the  question  of  seising  in  fee,  as  was  fully 
I  the  case  of  Cooke  v.  Blake  (17  L.  J.  370,  Ex. ;  S.  C, 
All  these  facts  being  admitted,  and  the  order  alleged 
1  made  thereupon,  that  is,  on  the  happening  of  those 
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MooBJouM  dieomatanoei^  dolr  and  aooordiiig  to  the  font  of  1km  Mil 
cannot  poanUy  beuere  that  tlua  was  meant  to  be  s  tnmi 
imdEuAtion^  that  the  additional  &ct8  enated  wUoh  na  an 
1851.  to  oe  neceiaaij;  that  is,  that  the  debtor  waa  amaoMnadtc 
eanae^  and  neglected  to  appear^  or  wpeaied  and  Made  no  c 
and  that  therenpon  the  oraer  waa  made.  Tbe  anreoMntof  < 
fiutSy  and  that  the  order  was  made  on  a  oeortam  a^fadieii 

W^^^"^  fteta  br  the  oourt,  seems  to  us  inferentiallj  to  alate  tibal 
were  all  the  fiusts  on  which  the  order  waa  mMa^  and  dw  sf 
that  it  was  duly  made  means^  in  this  pLeai  that  it  waa  mad 
beoaose  the  premises  warranted  it,  not  that  the  ^oAer  o 
ciroomstanceB  existed.  We  are»  therefor^  of  opinion,  tl 
Jj(xti  Chief  Justice's  direction  was  wronff  upon  this  poii 
we  are  not  now  called  on  to  decide  whmier,  understand 
plea  or  not  as  containing  an  averment  that  diere  was  a  si 
aiMi  non-«ttendance,  or  attendance  and  no  ezeoae,  the  pie 
be  bad  or  not ;  that  wiU  be  open  hereafter,  whan  the  tc 
found  for  the  defendant  upon  tliis  plea.  If  the  fdain 
entitled  to  his  discharge  on  the  habeoM  corfUM,  as  fiiOowa  fin 
we  have  sud,  it  does  not,  therefore,  fbllowtl»t  %  person  so 
can  bring  an  action  of  traqmss.  The  case  of  Hammamd  y 
(1  Mod.  184),  shows  that  when  this  record  oomea  before  v 
that  point  will  be  discussed.  We  need  not  at  preaent  g 
opinion  upon  it.  Therefore,  the  judgment  will  be  reren 
a  venire  dk  noeo  awarded.  Vemre  dt 
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July  16,  1851. 

(Before  Pabke,  B.) 

Sharp  v.  Evebleigh. 

CosU. 

A  judge  at  chambers  has  jurisdiciion  under  the  ISA  eeeium  ef 
Fie/,  c.  61,  to  order  costs^  notwithstandrng  an  order  ef  n 
wherAy  the  arbitrators  had  the  safne  powers  to  eeri^  as  a  jm 

THIS  was  an  action  of  covenant,  which  came  on  for  tai 
last  &)ring  Assizes  for  Sussex,  at  Lewes,  when  As  i 
referred  unoer  the  usual  order.  There  were  two  issues  sB 
one  of  which  the  defendant  had  paid  20L  into  oonrt^  and 
issue  had  a  Terdict    The  plainl^BP  had  %  ToAofc  an  As 
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t  for  kss  than  20L    The  plaintiff  having  obtained  an      Sharp 
his  coats,  under  the  13th  section  of  13  &  14  Vict  c  61,         ^ 
dant  now  applied  to  set  that  order  aside,  on  the  ground     ^^**'*"^ 
same  was  made  without  jurisdiction,  the  arbitrator  having       issi. 
5sted  with  the  power  to  certify ;  and  he  not  having  certi-  ^^TTT  - 
judge  had  no  power  to  make  an  order  for  costs.  q^^'^ 

s,  B.,  said  he  considered  the  plaintiff  entitled  to  the  costs,    JirudMon. 
he  had  clearly  jurisdiction  to  make  the  order.    Therefore, 
nt  summons  must  be  dismissed  with  costs, 
ns,  counsel  for  the  plaintiff 
for  the  defendant 

Summons  dismissed  unth  costs. 


COURT  OF  EXCHEQUER. 

June  16,  1851. 

Hewitt  v.  Patebson. 

Suggestion-^London  Small  Debts  Act. 

whether  the  London  Small  Debts  Act  is  so  (effected  by  the 
Courts  Extension  Act  as  to  render  it  unnecessary  to  enter  a 
ion  on  the  roll  to  deprive  a  plaintiff'  of  costs  where  the  sum 
edy  in  an  action  on  contract^  is  less  man  201, 

\  case  a  rule  had  been  obtained  calling  upon  the  plaintiff 
how  cause  why  a  suggestion  should  not  be  entered  upon 
,o  deprive  hira  of  costs,  under  the  City  of  London  Small 
ct  (10  &  11  Vict  c  Ixxi.),  a  verdict  having  been  returned, 
ion  on  contract,  for  less  than  207. 

cell  now  showed  cause,  and  contended  that  the  general 
Courts  Extension  Act  (13  &  14  Vict  c.  61)  ha^  done 
th  the  necessity  of  entering  a  suggestion,  as  well  under 
Ion  as  under  the  General  County  Court  Act  (9  &  10  Vict 
Sect  11  of  the  Extension  Act  is  a  general  enactment 
dl  actions  in  the  Superior  Courts  where  less  than  20L  is 
1,  the  plaintiff  shall  have  judgment  for  the  sum  recovered 
I  no  costs.  Thus  a  suggestion  becomes  unnecessaiy. 
»,  in  support  of  the  rule. — The  whole  of  the  County 
Ixtension  Act  throughout  contemplates  County  Courts 
e  9  &  10  Vict  c.  95,  only.  This  is  seen  by  sects.  1,  2, 
13.  The  defendant  comes  here  for  a  suggestion  as  a 
r  riffht  under  the  London  Act  The  object  of  the  other 
ifliatuig  this  application  is  to  go  before  a  judge  under  the 
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13th  section  of  the  Extension  Act  to  get  costs  under  die  &» 
••  tionary  power  given  bjr  that  section. 

ATKBaoa.       gy  ^^  Court. — ^You  may  make  yonr  rule  abeolnte,  andkktt| 
1S51.       other  side,  if  they  think  fit,  demur;  vakat  qtumtMm. 
T^rrLyji  ^^^  absolute  to  enter  mggetSmu  (•) 


COURT  OF  COMMON  BENCH. 

June  16,  1851. 

Cawley  and  anoth£b,  Apps.,  Fubnell  and  anothsb^ 

Besps. 

Appeal — Jurisdiction  where  judge  tries  question  of  law  and  fact — 
of  Limitations^  9  Geo.  4,  c.  14,  s.  1 — (^ffer  to  pay  m  goods^  M 
tn  money — Costs  of  appeal, 

F.  brought  his  plaint  in  the  County  Court  to  recover  from  C  the  sum 
34/.  I2s.  Id.,  balance  due  for  goods  sold  and  delivered,  C  rvMi 
the  Statute  of  Limitations  to  defeat  the  claim.  The  goods  were 
1842  ;  and,  in  order  to  take  the  case  out  of  the  Statute  of  Umii 
F.  relied  mainly  on  a  letter  from  C.  dated  April  25,  1845»  the 
rial  parts  of  which  were  as  follow : — **  /  must  candidly  tell  yom 
for  ally  I  never  shall  be  able  to  pay  you  in  cash^  but  you  may 
any  of  the  goods  we  have  at  the  Pantechnicon,  by  paying  the 
incurred  thereon,  without  which  they  cannot  be  taken  out/*  A 
was  cdso  called  by  F,,  who  proved  that  in  1844  he  had  an 
with  C.  respecting  tlie  debt,  when  accounts  were  stated^  and  the 
now  sued  for  was  admitted  to  be  due  ;  and  that  in  Marchj  1 845,  U 
agreed  that  F,  should  take  goods  belonging  to  C  from  the  Fa 
nicon ;  that  goods  were  selected  for  that  purpose,  but  C,  failed 
forward  them. 

The  plaint  was  tried  without  a  jury ;  and  the  judge,  connderis§ 
letter  and  the  above  evidence  sufficient  to  bar  the  Statute  ef 
tions,  gave  judgment  for  F.  {the  plaintiff' below.) 

On  appeal,  the  court  reversed  the  decision,  and  gave  judgment  for  C  ( 
defendant  below),  with  costs  of  the  appeal. 

An  appeal  will  lie  from  the  County  Court  in  cases  where  neither 
calls  for  a  jury,  and  the  judge  is  left  to  decide  on  both  law  andJsA^ 

In  appeal  cases  from  the  County  Court  (the  Chief  Justice  being 
by  the  statute  from  the  hearing  of  them)  the  court  wiil  sisi^ . 
judgment,  without  stating  reasons  for  the  conclusion  it  has  arristi^ 
in  like  manner  as  in  cases  where  it  is  called  upon  to  remvs  A 
decisions  of  commissioners  of  taxes. 

(a)  It  was  ultimatelj  settled  on  the  pftjment  of  bL 
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'as  an  appeal  finom  the  decision  of  the  judge  of  the     Cawut 
ty  Court  of  DoT8etshire»  held  at  Poole.     The  special         *- 
by  the  judge  for  the  opinion  of  this  court  showed  that       ™^ 
nras  for  goods  sold  and  aelivered  by  the  plaintiffs  below        1851. 
^ndants  below,  in  the  year  1842,  to  the  amount  of     j~T 
L,  which,  after  giving  credit  to  the  defendants  for  goods  j^rSSSmif 
:m  to  the  plaintiffs,  to  the  amount  of  \9L  As.  Ad.  left  CamrtMow-^ 

plaintiffs  the  sum  of  34i  12*.  Id.     The  defendant,  ^^^^ 
awley,  not  being  duly  served  with  the  summons  to  cotuo/AmeaL 
action  proceeded  under  the  68th  section  of  the  County 

(which  provides  that  one  of  several  persons  liable  may 
gainst  Joseph  Cawley  alone.  The  defendants  admitt^ 
that  the  balance  of  342.  I2s.  Id.  was  owing  from  them 
itiffs,  but  relied  on  the  Statute  of  Limitations  to  defeat 
To  take  the  case  out  of  the  statute,  a  witness 
I)  was  called,  who  proved  that  as  the  agent  of  the 
e  had  an  interview  with  the  defendants  in  the  year 
1  accounts  were  stated  between  the  parties,  and  the 
ice  admitted  to  be  due  to  the  plaintifis ;  that  in  March, 
id  another  interview  with  the  defendants,  when  one  of 
ph  Cawley)  stated  that  it  would  be  more  convenient 
goods  than  in  money,  and  he  proposed  that  plaintiffs 
3  goods  of  the  defendants  out  of  the  Pantechnicon. 
;t  Joseph  Cawley  by  appointment  at  the  Pantechnicon 
wing  day,  when  the  goods  belonging  to  the  defendants 
Q  the  witness,  and  a  list  of  them,  with  the  prices, 
his  book  by  Joseph  Cawley ;  and  it  was  stated  that 
1  might  be  had  in  liquidation  of  the  balance  due  to  the 
That  he  (the  witness^  then  agreed  to  take  two  bed- 

for  20/.,  and  the  otner  for  15L  10^.,  subject  to  the 
pproval,  and  to  be  forwarded.  The  defendants  failed 
them,  upon  which  the  plaintiffs  wrote  the  following 

"  Poole,  Ist  April,  1845. 
Edward  Cawley, 

)ur  Mr.  FumeU  was  disappointed  at  your  not  meeting 

iirday  morning  as  you  promised,  and  that  you  did  not 

on  Monday  morning  at  Wood's  Hotel.     He,  however, 

3seph  Cawley  on  Saturday  at  the  Pantechnicon,  who 

forward   us  two  bedsteads,  as  a  set-off  against  our 

lounting  to  about  35L  (particulars  of  which  were  then 

»  one  a  half- tester  bedstead,  with  good  white  chintz 

larked  ISL;  the  other  a  spiral  four-post  bedstead,  with 

ksk  furniture,  and  a  mattrass,  marked  22L     These  you 

pack  carefully,  and  deliver  not  later  than  Thursday 

10th  instant  (earlier  if  possible),  at  Chamberlains 

be  forwarded    to  us  by  Messrs.  Wanhill's,  Poole, 

f   this  is  not  punctually  complied  with,  we  shall  at 

compelled    to   take  steps  unpleasant  to   all   parties. 

please  inform    your  brother  of  the  subject  of  this 
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Cawlby     letter,  and  advise  us  when  the  bedsteads  are  ddiyered  at  tb 
^   ^         wharf. 

FunmXi. 

"  We  are.  Sir,  your  obedient  servants, 

1851. 


'^FURNELL  AND  JoTCL" 

of     ^o  goods  being  sent,  the  pliuntiffib  applied  by  one  'Kj]MA,{ 

Comrihekm-'  attomev,  for  payment  of  the  debt.    In  the  month  of  ApriClM 
rMHHiimt     *^®  plaintiffs  received  by  post  a  letter,  which  was  jrat  in  evifcr 
O^mtfAfpmd,  hy  the  plaintiffs  at  the  trial,  and  proved  to  the  satisfaction  cf 
Connty  Court  judge  to  have  been  signed  by  the  defendantp  J< 
Cawley.     The  foUowing  is  a  copy  :— 

<<  25th  April,  184& 
**  Messrs.  Fumell  and  Joyce, 

**  Gentlemen, — I  was  much  surprised  at  receiving  a  letter 
Henry  Knight  this  morning,  for  the  recovery  of  your  dd)t 
must  candidly  tell  you  once  for  all,  I  never  sIuJI  be  able  to 
you  in  cash,  but  you  may  have  any  of  the  goods  we  have  iti 
i^antechnicon  by  paying  the  expenses  incurred  thereon,  wit' 
which  they  cannot  be  taken  out,  as  before  agreed,  when 
Fumell  was  in  town.     You  are  welcome  to  issue  as  many 
^ou  think  proper ;  but  if  you  continue  to  press  the  thing  I 
unmediately  put  myself  under  the  protection  of  the  court,  && 

**  J.  Cawlkt'I 

It  was  objected  at  the  trial,  that  this  letter  was  not  duly 
to  have  been  vrritten  by  the  defendant,  Joseph  Cawley. 
witnesses  for  the  plaintiffs,  who  knew  the  defendant's  hand 
swore  they  believed  the  signature  to  the  letter  to  have  been 
Joseph  Cawley,  one  of  the  defendants  thought  the  body  of 
letter  was  in  a  woman's  handwriting.     For  the  defence,  the 
fendant,  Joseph  Cawley,  swore  that  the  letter  and  signature 
in  his  wife's  handwriting,  that  he  did  not  know  there  was 
letter  in  existence,  and  he  never  knew  his  wife  write  letten 
business  before.     The  judge,  however,  held  the  letter  to  have 
sufficiently  proved  as  signed  by  Joseph  Cawley,  and  gave } 
ment  for  the  plaintiffs.     JVotice  of  appeal  was  immediately 
and  the  two  points  stated  for  the  opinion  of  this  court 
1st.  Whether  the  action  is  barred  by  the  Statute  of  Limittti 
or  whether  the  plaintiff  is  entitled  to  judgment  for  34/L  \%i> 
2nd.  Was  the  letter  of  the  25th  of  April,  1845,  sufficiently 
to  have  been  signed  by  the  defendant,  Joseph  Cawley,  so 
satisfy  the  words  in  the  Statute  of  Limitations,  9  Gea  4,  & 
s.  1,  namely,  "to  be  signed  by  the  party  chargeable  thereby?* 

(It  was  arranged  between  counsel  that  the  case  should  be 
before  the  full  court,  though  the  Chief  Justice  is  precluded  by 
statute  from  joining  in  the  judgment.) 

Udally  for  the  appellants. — The  first  question  in  this  csttifi 
whether  the  debt  is  barred  by  the  Statute  of  Limitations;  andtW 
second,  whether  sufficient  proof  was  given,  at  the  hearing  of  ^ 
plaint,  that  the  defendant,  Cawley,  wrote  the  letter  of  April  A  i 
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iBVis,  C.  J. — The  special  case  states  that  the  hand-     Cawlst 
I  proved  to  the  satisfaction  of  the  judge.    Maulb^  J. —        J^*^ 

>  ground  for  appeal  on  matter  of  fact.    This  letter  must       

IS  vnritten.     You  cannot,  therefore^  raise  the  second       issi. 

here  is  sufficient  matter  of  law  in  this  case  to  require 

0  entertain  it,  and  say  whether  the  letter  is  sufficient  to 

ebt  out  of  the  Statute  of  Limitations.     It  lies  on  the  Comi 

jlow  to  establish  the  affirmative;  he  must  show  that   r,^S!!?„!|f 

,  to  the  13th  of  November,  1844,  the  defendant  did  cmtttfifftli 

which  renders  him  liable  to  pay  this  debt.     There  must 

art  either  an  acknowledgment  of  the  debt  gwipUciter,  or 

on  of  it,  accompanied  by  a  promise  to  pay.     The  evi- 

iifficient  to  estaolish  this — the  letter  beug,  in  fact,  a 

pay.     [Mahle,  J. — The  letter  is  a  clear  acknowledg- 

e  debt]    Yes,  but  it  contains  no  promise  to  pay.  There 

oil  of  cases,  in  which  a  bare  acknowledgment  without 

to  pay  has  been  held  insufficient.     One  of  the  latest 

he  point  is  Hart  v.  Prendergast  (14  M.  &  W.  741.)  (6) 

se,  the  letter  set  up  as  containing  a  promise  to  pay  was 

Qger  than  this :  (  Tanner  v.  Smarts  6  B.  &  Cr.  603.)  (c) 

e,  there  was  a  clear  acknowledgment  of  the  debt,  and  tne 

idered  that  the  question  to  be  decided  was,  whether  it 

i  promise  to  pay.    This  case  is  similar  to  that  of  RouUege 

(8  A.  &  E.  221.)  The  defendant  here  says,  *' Will  you 
be  debt  in  goods,  first  paying  what  is  due  on  them  at 
dmicon  ?  if  so,  I  will  pay,  but  not  otherwise.''  This  was 
i  to  which  the  plaintiff  did  not  accede,  and  the  defendant 
e,  entitled  to  tne  benefit  of  the  statute:  {Morrell  Y.Frith^ 
.  403.) 

C.  J. — Is  this  a  case  where  an  appeal  lies  at  all  ? 

(interposing.) — I  submit  this  is  a  case  in  which  an 
»  not  ue.  [JsR^s,  C.  J.,  referred  to  a  case  in  this 
tt  Anglian  Railway  Company  v.  Lyihgoe  (1  Cox,  Mac. 
»80),  in  which  it  was  doubted  whether  an  appeal  lies  firom 
f  Court  in  a  case  where  there  has  not  been  a  trial  by  jury.] 
-This  is  a  clear  point  of  law  under  the  Statute  of  Limi- 
Bing  on  the  facts,  and,  as  such,  the  proper  ground  for 
The  question  is,  whether  the  statute  bars  the  claim  or 

is  certainly  a  question  of  law.  As  yet  there  has  been 
from  the  County  Court  in  a  case  where  there  had  been 
Maule,  J. — Have  not  the  parties  here  left  the  law  and 
B  judge  as  in  a  case  for  arbitration  ?]  It  is  submitted 
(ourt  should  not  favour  the  objection  that  it  has  not 
1,  for  by  so  doing  it  will  be  defeating  justice.  There  is 
T  of  law  forming  good  ground  of  appeal ;  and  it  is  con- 

csse  the  letter,  which  was  in  the  following  ternu,  was  held  insn£Sc!ent  to  defeat 
'1  will  not  &il  to  meet  Mr.  H.  (the  plaintiff)  on  fidr  terms,  and  haTe  now  a  hope 
hapa,  a  wedc  from  this  date,  I  shall  have  it  in  mj  power  to  paj  him,  at  all 
n  of  the  debt,  when  we  shall  settle  abont  the  liqaidation  of  the  balance." 
le  acknowledgment  was,  ^  I  cannot  paj  the  debt  at  present,  bat  I  will  as  lOOQ  as 
there  being  no  proof  of  defendant's  abili^  to  pay. 


518  caumT  ooubtb 

Caiomt     tended  that  as  the  plaintiff  haa  not  ahown  aSmstbrif  ti 

^_^     defendant  made  a  promise  snbaeqnent  to  Nonndwr,  IBM 

°""*    oient  to  teke  the  case  ont  of  the  operation  of  the  aftatvta^  Ih 

isfti.       should  hdd  this  appeal  well  brought,  «nd  dwt  the  npe 

r-.       entitled  to  jadgmeit  ^  ^^ 

jJSSSSm^     Aoivtffw  and ITIZZw^  for  the  i«8pondenta.-<--n 

Ciyirfwp    law  on  the  part  of  the  learned  judge  in  tina  eaaok    Ue  dd 

'^^^    might  haye.  had  a  jury  if  he  pleased,  and  in  that  way  hai 

^AffmL  T^^  matter  of  law  firom  matter  of  &ett  and  tlierafim  he 

now  have  his  appeal:  {EoMtAngUem  Rmhotqf  GmtfmigfiL'L 

Aa  to  the  Question  whether  the  letter  is  aufikaenl  to  da 

qperaliQa  ot  the  statute,  the  court  wiU  n^gaid  it  aa  an  a 

lodgment  iiwjiiMiliii,  and  if  so^  a  promiae  will  be  impfied 

evidence  was  suffiesant  to  bring  the  debt  within,  mx  yes 

1844  the  parties  met,  and  transactions  took  |ilaoe  which  an 

to  a  payment  of  part  of  the  aooount,  leavmg  due  tl»  a 

which  the  plaint  was  brought.    Aasuming  that  jfeo  be  ao^ 

cause  was  tried  in  1850,  that  is  snSoient,  unleas  the  de 

{rove  to  demonstmtion  that  six  years  haA  elapaed  befixe  tl 
[e  has  not  done  that.  All  we  know  by  the  eaacb  u  atated 
court,  is^  that  the  cause  was  tried  in  NoTrmliiai,  1850^  i 
it  ought  to  show  the  date  of  the  commencement  of  d 
^SBVis,  CLJ. — The  judge  haa  found  that  tiie  partiea  meftii 
X  ee;  but  it  is  not  shown  at  what  period  of  the  year  they  I 
meeting.  It  was  the  defendant's  duty  to  show  at  what  pa 
suit  commenced.  [Jebyis,  C.  J. — This  ia  not  a  plamt 
account  stated,  but  for  goods  sold  and  delivered;  tibi 
therefore,  lies  on  you  to  show  when  the  suit  coon 
Cresswell,  J. — As  the  case  stands  it  is  for  you  to  sho 
matively  that  something  has  been  done  taking  the  case  ont 
Statute  of  Limitations.]  With  submission,  that  ia  not 
that  objects  to  the  judgment  of  the  court  below  haa  to  sho 
The  transactions  at  the  meeting  in  1844  amounted  to  a  sU 
of  accounts ;  and  as  such^  the  debt  being  cut  down  from  a 
to  a  smaller  sum,  there  arises  a  new  cause  of  action  for  thi 
amount,  a  new  consideration  being  thus  created:  (^Ashfy  v.  Ji 
M.  &  W.  542 ;  Garke  v.  Alexander,  8  Scott,  N.  K  165;  fToH 
y.  Grinditch,  7  Q.  B.  484.)  It  is  not  disputed  that  the 
came  to  an  arrangement  in  1844.  This  bemg  so^  the  coi 
assume  that  the  date  when  the  suit  commenced  appeared 
County  Court  judge,  and  he  saw  that  it  was  such  as  did  a 
force  to  the  statute  to  bar  the  debt.  The  judge  having  I 
means  before  him  of  ascertaining  when  the  account  was 
between  the  parties,  how  can  this  court,  which  haa  no  ei 
when  the  suit  was  conmienced,  say  that  he  was  wroi^  in  p 
law,  when  he  ^ve  judgment  for  the  plaintiff?  This 
cannot  assume,  in  the  absence  of  a  statement  aa  to  wh 
arrangement  was  made  between  the  parties,  that  the  datevt 
as  to  give  force  to  the  statute.  Under  these  dzeamstaaoe 
submitted,  first,  that  the  appellants  have  no  loeuM  ifindlf  bdc 
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and,  secondly,  that  the  respondents  are  entitled  to  the  Cawuct 
it  of  the  court,  on  the  ground  that  the  admission  made  by  _    ** 
Qdant  was  within  six  years  of  the  commencement  of  this  ^''f!^ 
t  being  the  duty  of  the  appellants  to  supply  the  court  issi. 
brmation  as  to  dates.      But  if  the  court  should  think  ~7 
e,  this  date  being  uncertdn,  owing  to  non-mention  of  it,  jurSS£mof 
rt  will  not  assume  it  was  such  as  to  give  effect  to  the  Omrt  Mow- 
particularly  as  the  judge  of  the  County  Court  had  the  ^j^iMto^ 
P  ascertaining  the  dales,  and  he  mkd  iimt  the  Statute  ^  coa»t^App9aL 
ons  did  not  bar  tbe  daim. 

» ia  xeriy,  referred  to  Smith  t.  Page  (15  M.  &  W.  683.) 
[S,  C.  J. — As  the  court,  according  to  the  statute,  must  not 
3  judgment  in  Term,  let  the  case  stand  for  judgment  on 

r- 

Judgment. — June  21. 

js,  J.,  now  delivered  judgment. — This  case  came  before 
b  on  an  appeal  from  a  decision  of  the  judge  of  the  County 
I  Dorsetsnire,  upon  a  case  which  was  tried  by  him  without 
nd  he  has  stat^  a  special  case,  giving  judgment  for  the 
The  special  case,  as  stated,  shows  that  the  debt, 
ct  of  which  the  action  was  brought,  was  proved  or 
1,  and  that  the  defendant  pleaded  the  Statute  of  Limita- 
nd  the  question  argued  before  us  was,  whether  the  facts 
1  the  special  case  take  the  case  out  of  the  Statute  of 
ons  ?  The  judge  who  tried  the  cause  thought  that  they 
1  accordingly  gave  judgment  for  the  plaintiff.  A 
'  has  also  arisen,  which  was  argued  by  the  learned 
whether  an  appeal  lies  at  all  on  a  case  in  a  County 
here  the  parties  did  not  either  of  them  require  a  jury,  but 
the  judge  to  decide  both  the  law  and  the  facts  of  the  case? 
3ends  on  the  14th  and  15th  sections  of  the  last  County 
Let  (13  &  14  Vict,  c  61),  which  provides,  "That  if  either 
.  any  cause  of  the  amount  to  which  jurisdiction  is  given  to 
nty  Court  by  this  act,  shall  be  dissatisfied  with  the  deter- 
or  direction  of  the  said  court  in  point  of  law,  or  upon  the 
Q  or  rejection  of  any  evidence,  such  party  may  appeal  from 
!  to  any  of  the  Superior  Courts  of  Common  [Law  at  West- 
two  or  more  of  the  puisne  judges  whereof  shall  sit  out  of 
a  Court  of  Appeal  K>r  that  purpose."  The  question  then 
is  comprehended  within  the  terms  "  shall  be  dissatisfied 
determination  or  direction  of  the  said  court  in  point  of 
I  the  present  case  docs  not  arise  on  the  improper  admission 
ion  of  evidence.  The  natural  application  of  the  words 
early  mean  dissatisfaction  with  the  determination  of  the 
point  of  law,  when  the  court  had  nothing  but  a  question 
\  determine,  such  as  is  the  case  on  a  special  demurrer,  or 
iar  proceeding,  consistent  with  the  practice  of  the  court, 
ly  be  adopted,  and  where  the  judge  decided  a  matter  of 
either  party  was  dissatisfied  with  his  decision ;  as  if,  for 
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instance,  the  defendant  admitted  the  cause  of  action,  bat  seiipi 
a  defence  that  the  cause  of  action  did  not  arise  within  thm 
and  the  pkintifF  snccessfolly  contended  that  was  no 
That  would  be  a  determination  in  point  of  law.     80^  ak)^' 
the  judge  directs  the  jury^  on  a  point  of  law.  And  either  piij^i 

^  dissatisfied  with  his  direction,  an  appeal  is  given  to  the  couit  1 ' 

Cami  hthw—  But  where  the  parties  do  not  choose  to  separate  law  and  hmtM, 

rfSS&iSf  1®*^®  ^®  J^^R®  who  tries  the  cause  to  determine  both,  it  miy J 
Cotin^AppeaL  ^^U  i^^ch  doubted  whether  the  parties  do  not,  by  taking 
course,  except  themselves  from  the  words  of  the  enactment, 
its  spirit  also,  and  place  the  judge  in  the  position  of  an  arl ' 
whose  award  is  final.  It  may  be  sfdd  that  this  would  beam 
construction  to  say  that  the  statute  in  such  a  case  gives  no 
but  I  do  not  think  that  is  so,  by  any  means,  as  parties  very 
find  it  convenient  to  take  that  course,  which  clearly  exc 
such  an  appeal  So  it  may  be  possible  that  there  may 
line  drawn  which  will  not  exclude  every  possible  case 
appeal  in  which  the  judge  of  the  County  Court  has  tried 
cause  without  a  jury,  but  which  does  exdude  some  cases  of 
same  description.  After  a  very  attentive  conaderation  of 
case  we  are  of  opinion  that  the  judge  of  the  County  Court  1 
come  to  a  wrong  conclusion.  If  we  are  wrong  in  thus  givii 
ment  for  the  defendant,  it  is  some  satisfaction  to  know  1 
judgment  may  be  reviewed,  on  error,  or  by  action  brought; 
as  we  entertain  an  opinion  in  favour  of  the  appellants  in 
law,  our  judgment  must  be  for  them.  I  may  observe  that 
a  very  peculiar  court  The  act  of  Parliament  by  which  it  ii 
stitutea  says,  "  Two  or  more  of  the  puisne  judges  of  one  of  I 
Superior  Courts  shall  sit  out  of  Term  as  a  Court  of 
and  the  court  is  to  determine  the  appeal  as  it  thinks  fit, 
order  judgment  to  be  entered  for  either  party,  as  the  case 
and  may  make  such  order  as  to  costs  as  they  may  think 
such  order  shall  be  final  The  chief  justices  are  alt 
excluded^  and  the  court  is  incapable  of  sitting  in  Term 
The  thing  that  comes  nearest  to  this  court  is  the  power 
to  two  or  more  judges  to  review  the  decisions  of  the 
missioners  of  Taxes,  in  which  cases,  instead  of  giving  a  jud 
at  length,  it  is  customary  simply  to  state  that  the  judges 
opinion  that  the  decision  of  the  judges  below  are  right  or 
as  the  case  may  be.  The  Legislature  seems  to  have  very 
framed  the  act,  so  as  to  prevent  these  courts  deriving 
tage  which  they  otherwise  would  receive  from  the  higher 
judges,  namely,  the  chief  justices ;  but  the  custom  has  for< 
turies  prevailed,  when  the  judges  have  deliberated  upon  any 
of  sufficient  importance  as  to  require  a  grave  decision,  that 
have  given  their  reasons  for  the  opinions  they  entertain,  all 
the  actual  judgment  of  the  court  may  consist  of  only  a  few 
words.  But  as  the  Legislature  have  so  enacted,  thecomt 
abstain  from  giving  any  reasons  at  all  for  their  Judgment;  ai 
have  only  stated  the  reasons  I  have  expressed  ror  tbe  pnrpM^ 
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Dg  the  doubt  which  existed  in  our  minds  as  to  our  having 
urisdiction  at  all,  though  wc  have  assumed  that  we  have, 
earned  puisne  judges  think,  with  me,  that  the  judgment  below 
Tong,  and  we  order  judgment  to  be  entered  for  the  defendant; 
e  msike  an  order  for  the  costs  of  the  appeaL 

Judgment  for  tlie  appellant 
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BAIL  COURT. 

June  17,  1851. 
(Before  Mr.  Justice  Wxghtman.) 

Ex  parte  C  ABBEY. 

County  Court — Prohibition — Malicious  Prosecution, 

iared  by  die  plaint  and  particulars  in  an  action  in  the  County 
%  that  the  cause  of  action  was  stated  to  be  Jor  "having 
}tiied  the  wife  of  the  plaintiff,  and  maliciously  charged  her  with 
ing  a  shawly^ S^, : 

hat  this  was  a  proceeding  for  a  malicious  prosecutiony  and  not  an 
dtf  and  that  prohibition  ought  to  go, 

[S  was  a  rule  nisi  for  a  prohibition  to  the  judge  of  the  County 
ourt  of  Southwark,  to  prevent  him  from  further  proceeding 
certain  cause  of  JoTies  and  Wife  v.  Carrey  and  Wifey  on  the 
I  that  the  action  was  for  a  malicious  prosecution,  and,  there- 
ame  within  the  58th  section  of  9  &  10  Vict.  c.  95.  The 
ras  taken  before  the  judge  of  the  County  Court,  but  he 
hat  he  had  jurisdiction,  and  gave  judgment  for  the  plaintiff^ 
es,  lOiL 

summons  stated  that  the  defendant  was  summoned  ^^to 
*  the  plaintiff  in  an  action  of  tort;  for  that  your  wife 
ed  the  wife  of  the  plaintiff  on  the  25th  of  March,  1851, 
iliciously  caused  her  to  be  wrongfully  charged  with  stealing 
r\^  and  conveyed  her  from  her  house  to  the  station,  and 
her  to  be  locked  up  and  detained  in  custody  at  and  in  the 
sell  in  the  borough  of  Southwark,  &c.,  until  the  sitting  of 
ioe-court  on  the  26th ;  and  further  caused  the  said  plaintiff, 
Jones,  and  another  party,  to  be  bound  in  recognizances  for 

u  u 


M%  cooiriT  comnrs  camb« 

tlie  due  appeanmoe  of  the  said  M.  A.  Jones  al  Ike  nid 
oourt  OA  the  IStli  of  April,  1851,  to  await  anjr  iadiehBieat 
1851.       ^^^^  ^  fbimd  against  ner.*    ^  Wherebj/  && 
— .*  The  particalarB  were  omUar  to  the  wnnwMWML 

■■^f!!^  ^*  "'^"^  showed  cause,  and  oontended  that  iiia  siinaui 
^^pUSSoil  ^  ^"^  ^  8^^  dedaratkm  in  trespass  for  the^  aasault,  i 
ayerment  of  malice,  and,  therefore,  that  profaifaitioii  ooghl 
ff(>,  as  it  was  clear  the  judge  had  jorisdiction  over  the  asm 
toat  the  court  would  assume  that  his  judgment  was  ^Tcn 
plaintiff  for  the  assault,  and  not  the  fiSse  inq^riaonment 
was  merelj  charged  to  aggravate  the  damages. 

M»  DamoHy  in  support  of  the  nde»  contended  that  it  wi 
the  ps^  of  the  summons  was  the  maJidoua  proseoation,  ai 
no  assault  was  charged  but  a  constructiTe  one^  in  oodtcj 
plaintiff,  M.  A.  Jone^  to  the  police  station. 

WiOHTMAN,  J.y  said,  that  the  question  was^  whether  ib 
in  this  case  was  wholly  or  in  part  for  a  malidoiia  proeecotic 
upon<  readily  the  plaint,  it  certakd^  did  primA  ^wk  vpgf^ 
for  a  malicious  prosecution;  but  it  is  said^  that  an  as 
chamd  in  it,  and  that  it  is  to  be  taken  that  the  judg 
the  County  Court  went  upon  the  charge  of  assault^  and  I 
other  matters  were  merely  brought  before  the  ooort  hj 
enhancing  the  damages,  but  I  am  not  aware  of  any  groi 
which  that  can  be  supported.  The  judge  did  not  deoim  1 
case  was  not  one  of  malicioas  pvosecution,  hut  aim^y  1 
had  jurisdiction,  and  he  gave  a  sum  of  10^  as  damaiffes. 
upon  the  plaint  and  the  affidavit  it  seems  dear  to  me  that  1 
a  proceedmg  for  a  malicious  proeeeulioB,  and^  therefore,  1 
must  be  absolute  for  the  prohibition. 

RAnk 
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Dewes  v.  Riley. 

f  Pleading — Evidence  of  proceedings. 

order  of  a  judge,  on  a  judgment  summons,  to  pay  at  a  future  time, 
to  be  imprisoned,  is  bad, 

minute  of  the  proceedings  of  the  court  kept  by  the  clerk,  in  pursu- 

of  sect.  Ill  qf9S^  10  Vict.  c.  95,  or  a  copy  thereof,  is  conclusive 

*e,  and  cannot  be  contradicted  by  the  evidence  of  the  judge  of 

court, 

derk  of  the  County  Court  is  a  ministerial  officer,  and  is  not  liable 

trespass  for  imprisonment  on  a  warrant  made  in  pursuance  of  a 

order  of  the  court ;  and  in  an  action  of  trespass  against  him  he 

plead  the  general  issue,  and  give  the  special  matter  in  evidence, 

13  ^14  Viet.  c.  61,  s.  19. 

^ESPASS  for  false  imprisonment. 
Flea. — Not  guilty  by  statute. 

the  trial  before  Maule,  J.,  at  the  Middlesex  Sittings  in 
-  Term,  it  appeared  that  one  Davis  recovered,  in  the  ^  hite- 
County  Court,  3/.  17^.  debt,  and  14^.  4d.  costs,  against  the 
it  plaintiff,  which  sums  were  ordered  to  be  paid  by  monthly 
ients  of  5s.  each,  commencing  on  the  23nl  August,  1850. 
jment  summons  was  issued  upon  default  in  the  payments,  and 
plaintiff  not  appearing  to  it,  the  judge  (October  10)  made  an 
a  minute  of  which  was  entered  up  by  the  clerk,  and  after 
the  amount  claimed,  and  judgment,  it  proceeded,  under  the 
"Order": — *'0n  the  17th  October  instant,  or  thirty  days' 
^nment  for  not  attending."  Upon  noncompliance  with  this 
it,  the  present  plaintiff  was  arrested  on  the  5th  October,  1850, 
t  County  Court  bailiff,  upon  a  warrant  of  commitment  under  the 
of  the  court,  and  signed  by  the  defendant  as  clerk  of  the  court, 
warrant,  after  reciting  the  judgment  and  judgment  sum- 
IInis,  stated  that  ^^it  was  ordered  by  the  judge  of  the  said  court 
inA  the  said  defendant  should  pay  the  said  debt  and  costs,  to- 
■dier  with  the  costs  of  the  above-recited  summons,  and  the 
Uttii^  thereon,  amoimting  together  to  the  sum  of  5/.  2s.  Sd.y  on 
^  17th  October  then  instant,  or  be  committed  to,  &c.,  for  the 
■ttn  of  thirty  days,"  &c  The  judge  of  the  County  Court,  who 
^^  called  as  a  witness,  proved  from  a  private  memorandum  made 
ft  die  time  of  the  order,  that  he  intended  the  order  to  be  for 

u  u2 
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a  commitment  forthwith,  but  not  to  be  enforced  till  after  t 
17th  October.      A  verdict  was  directed   for   the  plaintiff  ▼ 
leave  reserved  to  the  defendant  to  move  to  enter  a  nonsuit 
April  30. — A  rule  jiisi  having  been  accordingly  obtained, 

Mat/  28,  1851. 

Humfrey  (with  him  Skinner)  showed  cause. — ^First,  the  on 
being  in  the  alternative  to  pay  on  a  future  day  or  to  be  impriaoi 
is  bad:  {Kinning  v.  Buchanan^  Cox,  Mac  &  Herts,  375;  A 
V.  Dalcy  Cox,  Mac.  &  Herts.  417.)  Secondly,  the  defendtnt, 
clerk  of  the  court,  is  liable  for  the  imprisonment.  The  clerk  m 
the  warrant  (9  &  10  Vict.  c.  95,  s.  102),  signs  it,  puts  the  seal  of ' 
court  to  it,  and  receives  a  fee  upon  it.  He  is  to  cause  a  note  of 
orders,  &c.,  to  be  entered  in  a  book,  for  the  purpose  of  evidei 
(sect.  111.)  Here  the  judge's  evidence  shows  that  he  iotod 
the  order  to  have  been  to  piiy  forthwith,  in  accordance  with  JBj 
Moule  (Cox,  Mac.  &  Herts.  408);  and  the  entry  by  the  defendtiil 
clerk,  differs  therefrom.  This  entry,  on  which  the  warrant  of  tf 
mitmeut  proceeded,  was  made  erroneously  by  the  clerk,  audi 
not,  in  fact,  the  order  of  the  court,  according  to  its  terms.  1 
clerk  cannot  shelter  himself  from  his  own  misconduct  in  this  ei 
(Andretcs  v.  Morris^  1  Q.  B.  3.)  [Jebvis,  C.  J. — In  that  case 
clerk  took  it  into  his  head  to  act  without  the  authority  of  the  a 
missioners.]  Here  the  judge  had  no  power  to  make  an  orda 
the  alternative,  and  the  clerk  cannot  justify  under  it :  (CZoH 
WoodSy  2  Ex.  395.)  The  act  of  the  bailiff  is  the  act  of  the  di 
by  whom  the  bailiff  was  put  in  motion:  (^Bryant  v.  CUk 
1  M.  &  W.  408 ;  Cohbeit  v.  Grey,  4  Ex.  729.)  Thirdly,  1 
defendant  was  not  entitled  to  plead  not  guilty  by  statute,  and| 
the  special  matters  in  evidence,  under  13  &  14  Vict.  c.  61,8.1 
but  he  should  have  pleaded  them  if  they  amount  to  a  justifictti 
That  clause  is  expressly  for  the  protection  of  the  high  bailifiEs,  \ 
there  is  nothing  to  bring  the  clerk  of  the  court  within  it. 

W,  H.  IVatson  and  Manisiy,  in  support  of  the  rule. — The  dd 
dant  is  not  liable.  If  the  judge  orders  an  imprisonment,  the  d 
is  bound  to  issue  his  warrant  upon  it,  and  if  the  judge  exceeds 
jurisdiction,  he  is  liable  as  a  trespasser,  but  not  the  clerk  of  t 
court,  who  is  only  a  ministerial  officer:  {Buron  v.  DenmoMyil 
167.)  The  imprisonment  is  the  act  of  the  court.  But  if  1 
judge  had  jurisdiction,  and  made  an  erroneous  order,  a  Jii 
enforcing  it  is  not  liable  as  a  trespasser :  {BushelFs  case,  1  « 
119 ;  Hammond  v.  Howell,  2  Mod.  218.)  If  the  entry  in  thisci 
is  erroneous,  it  does  not  follow  that  the  clerk  is  a  tresptf* 
{njiitelegye  v.  Richardson,  3  B.  &  B.  131;  Calder  \.  HJi, 
3  Mood.  C.  C.  28  ;  Cooper  v.  Harding,  7  Q.  B.  928.)  Seooo^ 
the  defendant  is  entitled  to  plead  the  general  issue  andgiteB 
special  matter  in  evidence. 

The  Court  intimated  that  they  were  of  that  opinion. 

Cur.  adv.  mt 
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Judgment. — June  17. 

8,  C.  J.5  now  delivered  the  judgment  of  the  court,  and, 
ting  the  facts  as  above,  proceeded  as  follows : — By  the 
iTict.  c  95,  s.  Ill,  the  clerk  is  directed  to  cause  a  note  of 
3  and  proceedings  of  the  court  to  be  fairly  entered  in  a 
d  a  copy  of  such  entry,  duly  authenticated,  is  at  all  times 
uitted,  and  evidence  of  such  entry,  and  of  the  proceedings 
to  by  such  entry,  and  of  the  regularity  thereof.  We  are 
herefore,  by  the  copy  of  the  entry  so  produced,  and  must 
contrary  to  the  evidence  given  by  the  judge,  that  the 
IS,  that  the  present  plaintiff  should  be  imprisoned  for 
ys  for  not  attending,  unless  he  paid  the  debt  and  costs  on 
!  the  17th  of  October.  According  to  the  decisions  of  the 
irmed  in  this  respect  by  the  Court  of  Error,  this  was  a 
r ;  but  it  is  correctly  stated  in  the  warrant  produced,  and 
tion  is,  whether  the  clerk  of  the  court  is  liable  in  trespass, 
^f  opinion  that  he  is  not.  By  the  102nd  section  of  the 
Courts  Act,  *^  where  any  order  of  committal  shall  have 
le,  as  aforesaid,  the  clerk  of  the  court  shall  issue,  under 
of  the  court,  a  warrant  of  commitment,"  &c  It  is  said 
words,  "  as  aforesaid,"  by  reference  to  the  preceding 
equire  that  the  order  should  be  in  compliance  with  the 
the  act,  and  that  this  section  is  not  obligatory  upon  the 
ere  the  order  is  bad,  and  cannot  be  sustained.  This  is 
ir  opinion,  the  correct  construction  of  the  act  It  would 
►on  the  clerk  the  duty  of  reviewing  the  decision  of  the 
3  superior  officer.  The  clerk  is  a  mere  ministerial  officer, 
into  effect  the  order  of  the  judge,  and  cannot  be  liable  in 
or  the  mere  performance  of  his  duty,  cast  upon  him  by  the 
anguage  of  the  act  of  Parliament.  The  case  of  Andrews 
r,  is  distinguishable  in  several  material  respects  from  the 
md  does  not  conffict  with  our  decision.  In  that  case,'  the 
t  empowered  the  Commissioners  of  the  Court  of 
,  if  they  made  an  order  or  decree  for  the  payment  of  a 
loney  forthwith,  to  award  execution  against  the  body  or 
the  defendant,  and  thereupon  the  act  required  the  clerk 
urt  to  issue  a  precept  under  his  hand  and  seal,  by  way 
&c.  If  the  commissioners  thought  fit  to  order  payment  by 
its,  they  might  do  so ;  and,  if  they  adopted  this  course, 
I  of  execution  was  to  be  made  only  in  case  of  failure  in 
of  an  instalment,  and  proof  of  that  failure,  upon  which 
nissioners  present  in  court  were  empowered  to  award 
.  in  manner  aforesaid  for  the  unpaid  residue  of  the  debt, 
mch  further  costs  as  to  them  should  seem  just  and 
B.  It  is  clear,  therefore,  that,  under  that  act,  execution 
;  lawfully  be  awarded,  after  an  order  to  pay  by  instal- 
ntil  proof  had  been  made  of  the  default  before  the 
►ners  present  in  court,  who  were  to  exercise  a  discretion 
s.     In  fact,  no  proof  of  default  had  been  made  before  the 
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fiS6  towsm  0OUBT8  csAfln. 

Dbwi      oommusioneray  and  the  j  had  made  no  award  of  exaentioii 

*•         words,  ''or  exeeution  to  issae,**  at  the  end  of  tin  oidei 

'      payment  hj  instaLnentfl^  are  dearly  no  award  of  eaeoatio 

1851.  fiilent  as  to  the  mode  of  executiony  and  the  amonni  of  e 
snm  of  money  or  the  costs  for  which  it  sboold  ianie^  hot 

to  no  more  than  a  warning  to  the  defendant,  that  in  d 

uuunuf^  obedience  to  die  order  execution  may  issoe  against  lu 
defendant,  Morris,  therefore,  in  issuing  the  preeqit,  aetec 
any  order  of  the  court  requiring  him  to  issne  H;  and  ah 
wpeared  that  a  practice  had  prevailed,  with  the  ooneoi 
the  coounisrioners,  that  the  derk  should  issue  a  precept  i 
case,  without  any  order,  the  defendant,  in  issuing  it,  was 
a  power  which  the  comnussioners  could  not  confer  upon 
AMtemi  ▼•  Morrii,  also^  the  precept  was  under  the  hand 
of  the  defendant,  and  \n  that  order  the  defendant  req 
Serjeant  to  arrest  the  plaintiff;  and  if  it  had  been  made, 
fessed  to  be  made,  by  order  of  the  court,  it  would  h 
correct;  but,  in  fiict,  there  ¥ras  no  sudi  order  of  the  o 
defendant,  therefore,  had,  in  terms,  ordered  the  arret 
plaintiff  without  any  authority  to  do  so.  In  the  preaeni 
order  of  the  court,  as  it  appears  by  the  nunnte^  is,  that  th 
shall  be  imprisoned  thirty  days  if  he  do  not  pay  4JL  lis; 
and  111.  4dL  costs,  on  the  17th  of  October.  The  wanranl 
the  seal  of  the  court,  and  purports  to  be  a  oommand  by 
in  strict  conformity  with  the  minute.  It  ifl^  indeed,  t 
the  defendant  as  clerk  of  the  said  court ;  but  this  seem 
mean  that  he  attests  in  that  capadty  that  the  warrant  i 
of  the  court  whose  seal  it  bears.  In  Andrews  t.  M 
defendant,  in  his  own  name,  ordered  the  arrest  of  the 
assuming  to  do  so  by  force  of  an  order  of  the  commissioi 
in  fact,  had  made  no  such  order.  In  the  present  case  i 
did,  in  fact,  order  the  arrest  of  the  plaintiff,  and  the  defe 
no  niore  than  authenticate  the  order  as  being  the  act  of  1 
But  it  was  said  that  the  clerk  must,  at  all  events,  produa 
of  the  order,  to  bring  him  within  the  102nd  section,  am 
that  purpose,  the  order  should  have  been  specially  pl< 
which  it  was  answered,  that  he  was  merdy  a  ministerii 
and  that  he  was  not  a  trespasser,  even  though  the  judge  i 
and  that  he  was  well  defended  under  the  general  issi 
unnecessary  to  decide  this  question.  The  plea  upon  the 
not  guilty  by  statute.  And  13  &  14  Vict  o.  61,  s.  1! 
to  this  case,  and  allows  the  defendant  to  plead  the  gene 
and  give  the  special  matter  in  evidence.  Altboueh  thi 
object  of  that  section  is  to  protect  high  bailiffi  and  thei 
it  applies  to  actions  brought  against  derks  j<nntly  n 
bailifis,  and  enacts  generally,  that  if  any  action  dudl  be 
the  defendant  or  defendants  shall  and  may  plead  the  gene 
and  give  the  spedal  matter  in  evidence.  For  these  it 
are  of  opinion  that  the  rule  for  a  nonsuit  should  be  made 

Mbikm 
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COURT  OF  QUEEN'S  BENCH. 
:ngs  at  insi  pbius  at  Westminster  after  trikitt  term. 

June  24,  1851. 

(Before  Lord  Campbell,  C.  J.) 

Estob  v.  Wright  and  others. 

'ice  of  ctction — *'Couri~^Cau9e  of  action — SpecuU  damage, 

'  eiction  to  the  clerk  and  haUWs  of  a  County  Court  stated  that 
ion  would  be  brought  in  the  Court  of  Common  Pleas : 
Dfmld  not  support  an  action  in  the  Court  of  Queen*s  Bench, 
ce   was  for  breaking  plaintiff's  hause^  and  taking  furniture 
without  expressly  claiming  the  furniture  as  belonging  to  the 

.i  a  would  not  support  an  action  for  breaking  the  plaintiffTs 

and  for  taking  her  goods. 

he  notice  should  state  the  special  damage,  \fany  is  to  be  claimed 

declaration. 

f  execution  issues  from  the  County  Court  against  the  goods  of 

d  the  goods  of  B,  are  taken^  and  his  house  is  broken  by  mistake, 

rk  and  bailiffs  are,  under  9  ^  10  Vict.  c.  95,  s.  138,  entitled  to 

of  action. 

•  was  an  action  of  trespass  for  breaking  and  entering  the 
aintiff's  house,  and  for  seizing  her  goo&  The  defendant 
pleaded)  not  guilty  hj  statute;  the  defendants  Golds- 
Mid  Pegler  pleaded  not  guilty,  not  possessed  of  the  goods, 
eased  c^'  the  doors,  and  a  justification  under  a  warrant  of 
nty  Court. 

bt  was  the  clerk  of  the  Bloomsbury  County  Court,  Golds- 
the  high  bsuliff,  and  Pegler  the  deputy  bailiff  of  the  same 
Execution  issued  from  that  court  against  the  goods  of  the 
's  father,  and  it  was  now  alleged  that  they  had  taken  the 
'  the  daughter  under  that  execution. 
rey^  Q.  C.,  objected  to  the  notice  of  action  which  was 
1  in  evidence  by  the  plaintiff,  in  the  first  place,  because  it 
tice  of  an  action  to  be  brought  in  the  Court  of  Common 
Qstead  of  the  Queen's  Bench.  Secondly,  9  &  10  Vict 
138,  required  notice  in  writing  of  such  action,  '^  and  of 
le  thereof,"  to  be  given ;  and,  doubtless,  the  object  was 
ier  of  amends  might,  under  the  same  section,  be  made 


5S8  couirnr  cN>i»n  oijum. 

EnoB      far  the  whole  cause  of  aotion.    Here  the  aetian  vw  iw  b 
«•         the  plaintiff's  house,  and  for  seiifaig  her  good%  dainriwgth 


as  tne  goods  of  the   plaintifl^  whereas  die  notiee  was  o 

brealdng  the  plaintiff's  noose  mnd  takii^  fnmitiirB  tliflrci%i 

^^*       olaiming  the  niniitore  as  beloi^jig  to  the  plaintiC     The 

NaUrn  i/Kitfiw  therefore^  no  notice  of  action  as  to  the  gooas^  and  tlie  dsli 

—CMt—    coold  no4  therefore,  tender  amends  in  remot  of  tlia  wU 

^^"^a^^jSS^  of  acti(»L    Thirdly,  in  the  declaration  aid  partioQlai8»  41 

Tiwip      claimed  as  special  damages  for  luring  oAtt  gooda  in  ^  ] 

those  seized,  for  the  consequent  loss  of  a  lodgiVy  and  A 

losses.    Bat  in  the  notice  no  special  damage  was  mfmtiwifw 

defendants  coold  not,  therefore,  with  effect  have  tendered  i 

On  these  groonds  tiie  notice  was  bad ;  it  most  be  oonataiedi 

{Lovelace  t.  Cfwrry,  7  T.  R  634.) 

Shee,  Serjt,  contriL — Hie  altenition  of  the  title  of  th 
¥ras  a  mere  accidental  omission  in  the  cc^pjing,  and  H  de 
not  mislead  the  defendants.  Hie  act  required  notice  of  thi 
and  of  the  caose  thereof,  to  be  given;  it  was  nut 
the  court,  and  though  stated  erroneously,  it  was  not 

Lord  Cahfbell,  C.  J. — You  are  to  pve  notice  o 
action'' — ^that  is  of  this  action.  Have  you  given  notice 
action  in  the  Court  of  Queen's  Bench?  There  nmj  be 
action  pending  in  the  Court  of  Common  Fleas  to  wh 
notice  applies. 

Shee,  Serjt. — ^The  statement  is  surplusage.  *  Tbe  ooo 
not  be  specified.  Then,  as  to  the  second  obfectimi,  sdb 
goods  is  stated  in  the  notice  of  action  to  be  part  of  tl 
of  action ;  it  will  be  intended  to  mean  the  goods  of  the  ph 

Lord  Campbell,  C.  J. —  That  also  appears  to  me 
serious  objection.    When  I  was  at  the  bar,  we  always 
make  the  notice  a  copy  of  the  declaration. 

Shee,  Serjt — A  snorter  form  is  now  in  use.  It  is  sta 
the  goods  were  in  the  plaintiff's  house.  Surely  it  will  be  i 
that  the  plaintiff  claimed  for  seizing  of  those  goods,  as  b< 
own.  As  to  the  special  damage,  it  is  not  necessary  to  st 
the  notice. 

Lord  Campbell,  C.  J. — Have  you  any  authority  for 
that  you  may  lay  special  damage  in  your  dedaration  whic 
mentioned  in  the  notice? 

Shee,  Seijt — Notice  is  required  only  of  "such  action, 
the  cause  thereof."  Special  damage  cannot  be  said  to 
*^  cause  of  action."  Jones  v.  Bird  (5  B.  &  Aid.  837),  shows  1 
notice  is  sufficient. 

Offk  and  Pearson,  on  the  same  side,  contended  that  tl 
object  of  the  notice  was  to  enable  the  defendants  to 
amends,  and  that  it  must,  therefore,  be  quite  immaterial  f 
the  action  was  in  the  Queen's  Bench  or  Common  Pless 
defendants  could  not  be  injured  by  the  mistake.  That  the 
the  goods  was  sufficiently  shown  in  the  notice.  If  so  set 
the  declaration,  it  would  have  been  good  on  general  dei 
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■d,  in  all  probability^  even  on  special  demurrer,  and  that  it  was       Esiob 
htnecessaiy  to  claim  in  the  notice  for  special  damage.     It  was         ^' 

Bit  cause  of  action,  but  a  consequence  of  the  cause  of  action.  akd^^Ls. 

kwis  not  stated  in  the  authorized  precedents.  

'^JPNtnan  further  contended  that  no  notice  was  necessary  in  this       ^^^^' 

■*^  •  .  ,  .  NotiMo/aeUon 

i^IiORD  Campbell,  C.  J. — There  is  an  issue  joined  upon  it.  _Coiire— 

^Aorjon. — It  is  an  immaterial  issue,  Munday  v.  Stubbs  (20  L.  J.  ^""^I^J^I^f^ 
^  C.  P.)was  in  point  "^^ 

RD  Campbell,  C.  J. — There  is  an  issue  to  be  tried,  whether 
or  not  is  not  now  in  question — that  will  be  a  matter  for 
subsequent  consideration  of   the  court.      I  am,  however, 
ly  of  opinion  that  it  is  material — and  if  due  attention  is 
to  sect.  138  of  the  statute,  it  seems  to  me  impossible  to  con- 
that  it  is  immaterial.   As  to  the  notice,  it  is  clearly  bad.   The 
is  in  Her  Majesty's  court,  before  Her  Majesty  herself,  at 
inster,  and  the  notice  is  of  an  action  in  Her  Majesty's 
of  Common  Pleas.     There  may  be  at  this  moment  such  an 
n.     At  any  rate  the  notice  cannot  apply  to  the  present  action. 
\  it  also  bad  because  it  studiously  avoids  claiming  the  goods 
as  the  goods  of  the  plaintiff,  whereas  the  declaration  daims 
a  different  cause  of  action  is,  therefore,  inserted,  and  a 
if  made  only  for  the  cause  of  action  stated  in  the  notice, 
for  breaking  the  house,  would  not  have  been  sufficient, 
is  also  much  in  the  objection  as  to  the  non-statement  of 
damage.     How  would  a  tender  be  made  ?    I  am  of  opinion 
this  is  not  such  a  notice  as  is  required  by  the  act.     The 
must  be  for  the  defendants.  ^ 

case,  notwithstanding,  proceeded,  in  order  to  ascertain  the 
of  the  other  issues,  and  the  jury  ultimately  found  for  the 
nts  on  all  the  issues. 

Seijt.,  OgUy  and  Pearson^  for  the  plaintiff. 
^aUan^  Q.  C,  and  Hugh  Hilly  for  the  defendant  Wright. 
rfrofi  Q.  C.,  and  Liishy  for  the  other  defendants. 
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COUBT  OF  EXCHBQUSB. 
Jufy  10, 1861. 

ClAT  9.^  GEtOFTB. 


66  Gm».  8,  c  184. 

The  pruUed  protpmiikm  qf  a  uhoolwtu  kamM  A»  Ci#  il|^&iidb 
lenM^Me  cimlratfl  kiwieieii  Jim  omI  ikt  pUmijfi  taectfi  i 
omoiifil  lo  AetHitiel  «MU  altered  •* 

i?eldl  <^  ii  Ad  noi  require  an  agreemetU  Mamp  wmdtr  86 
e.  184. 

THIS  WM  an  appeal  £rom  the  dedaum  of  die  ju^ip 
Coontjr  Court  of  Donmow,  in  Eases.  The  acd 
brought  to  recover  the  8om  of  Slil  lOt.,  and  waa  tried  I 
jury*    The  particulars  of  demand  were  as  foDowa  z*^ 

1850.  For  fee,  in  lieu  of  three  months  notiee  of  xe-  £ 

moval  of  his  eldest  son  at  Miohaelmaa  laat  -  IS 

For  ditto  of  his  younger  son  at  Chriatmaa  laat  Ifi 

Balance    of    booksy    for   younger    son,    from 

Michaelmas  to  Chriatmaa            -        *         •  2 

31 

It  appeared  that  in  1849,  a  Mr.  Fairer  called  upon  the  { 
to  inquire  the  terms  of  his  school,  as  he  said  the  defendant 
to  place  his  sons  there.  A  prospectus  was  handed  to  him, 
stated  that  the  terms,  includmg  laundress,  were  rixty  guin 
annum,  and  that  boys  were  admissible  at  eight  years  of  a 
payment  to  be  made  quarterly,  and  three  months'  notice,  < 
ment  required,  previously  to  the  removal  of  a  pupil;  but  a 
arrangement  was  made,  that  so  long  as  the  defendant's  tn 
remained  together  at  the  plaintiff's  school  they  were  to  be  d 
for  at  the  rate  of  fifty  gumeas  each.  The  uojb  were  sent 
school  on  those  terms^  and  in  1850  were  removed  without  i 
one  at  the  Michaelmas  quarter,  and  the  other  at  the  Cbr 
quarter.  The  plaintiff  stated  in  his  evidence  that  he  nude 
the  prospectus  to  represent  the  terms  of  the  agreemeot  m 
every  respect,  except  the  amount  to  be  paid.  The  defie 
objected  to  the  reception  of  the  prospectus  in  evidence,  o 
ground  that  it  requinsd  a  stamp.  The  judge  received  the  evic 
and  a  verdict  was  returned  for  the  plaintiff 
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he  question  for  the  opinion  of  the  court  was^  whether  the       Clay 
pectus  required  to  be  stamped  as  an  agreement.  ^' 

ush^  for  the  appellant,  contended  that  this  case  was  not  dis-        ^^"'' 
aishable  from  fFiUiams  v.  Stoughton  {2  Stark.  292) ;  that  case        1851. 
never  been  overruled,  and  it  decideoi  that  a  prospectus  is  the     aII^^ 
IS  of  the  agreement  between  the  parties,  and  that  it  requires  Pr^^-^ 
imp.     [Parke,  B. — This  is  a  proposal  merely.     Mabtin,  B.      Sum^. 
;  cannot  be  taken  as  more,  for  I  see  that  the  terms  were  after- 
Is  altered,  and  the  amount  ultimately  agreed  to  be  paid  was 
the  same  as  that  mentioned  it  the  prospectus.1     Edgar  y, 
k  (\  Stark.  464),  the  respondent  relies  on.     In  this  case  there 
strong  piece  of  evidence  which  is  wanting  in  that  case,  the 
pectus  was  here  actually  handed  to  the  defendant  as  the  terms 
le  contract     The  respondent  says  in  his  evidence,  '^  I  always 
(rstood    that    the    prospectus    contained  the  terms  of  our 
emcDt,  except  so  far  as  related  to  the  price.''    The  Stamp  Act 
ires  **  that  every  agreement,  or  any  minute  or  memorandum 
1  agreement,  where  the  value  thereof  shall  be  of  the  value  of 
or   upwards,"  shall  be  stamped.      [Martin,  B. — Yes,  but 
le^  J;  yerj  well  explains  that  clause  in  the  case  of  Vaughton 
ine  (a)  (1 S.  N.  R.  258)] ;  he  referred  also  to  Southgate  v.  Ibohny 
Knight  y.  Barber  (16  M.  &  W.  34,  66);  Drant  v.  Brown 
.  &  C.  665);  and  Beeching  v.  Westbrook  (8  M.  &  W.  411.) 
tiles,  contrfi,  was  not  called  upon. 

kKK^E,  B. — We  are  of  opinion  that  this  is  nothing  but  a  pro- 
for  an  agreement,  the  terms  of  which  were  afterwards  to  be 
iged  between  the  parties.  Notwithstanding  the  terms  of  the 
ip  Act  {p5  Geo.  3,  c  184),  which  says  that  any  minute  or 
orondnm  of  an  agreement  made  in  England  under  hand  only, 
her  the  same  shall  be  only  evidence  of  a  contract  or  obligatory 
.  the  parties  from  its  being  a  written  instrument,  &&  I  think 
that  applies  to  cases  not  only  where  the  document  is  signed, 
where  it  also  contains  the  actual  terms  of  the  agreement 
een  them.  Here  the  paper  is  not  signed,  and  the  terms  of 
igreement  were  altered  so  far  as  related  to  the  price  to  be 
The  judgment  will,  therefore,  be  affirmed  with  costs. 

Judgment  affirmedy  with  coits. 

Manle,  J.,  in  his  jadgnront  in  that  case,  after  reading  Uie  danae  referred  to,  said — 
» is  anj  minnte  or  oiemorandom  that  Bnbetantially  amounts  to  an  agreement** 
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BAIL  COUBT. 
November  17, 1851. 
(Before  Eble,  J.) 

MiLKEB  O.  BhOBEK. 

Mandamiu. 

fFkere  Ae  judge  i^a  Qmm^  Court,  after  kmmug  keard  ike  J 
ease,  nomnuit  the  plaini^,  om  the  ground  ikai  ke  kae  moi  jti 
thai  ii  suek  a  ^keuiom  on  tkefaeU  HUU  Amm  eomri  mB  mai  m 
mandamui,  even  though  tkejud^ewas  wrong  mkisfriew  eft 

Where  a  eon^pangii  formed,  ^u^i^UrwardtUk  agreed  tkaitk 
ef  the  eoamang  $haU  be  dumged  from  their  ar^gimd  ob^ 
wUl  not  entMe  a  diseenHeni  mmnber  to  recover  back  hee  dS^ 
aeUon. 

EENE  ALT  moved  for  a  role  calling  apon  the  judge  of  tl 
shire  County  Coort,  holden  at  fiadeley,  to  riiow  oaK 
mandamuM  should  not  issue,  commanding  him  to  hear  and  i 
a  plaint  wherein  Richard  Child  Milner  was  pbuntifi^  exa 
Khoden  was  defendant  It  appeared  that  in  the  year 
defendant  issued  a  prospectus,  for  the  purpose  of  foi 
benefit  society,  to  be  called  '*  The  Fountain  of  Friendshi] 
Society,"  ana  to  be  a  branch  of  the  Manchester  Unitj 
Fellows ;  which  last-named  society  has  branches  throujr 
whole  of  England,  and  has  the  peculiarity,  that  a  membe 
one  branch  of  the  said  Manchester  Unity  is  absolutely  ei 
the  benefit  money,  relief,  hospitality,  and  introduction  to 
from  any  branch  in  any  other  town  wherein  he  may  soj 
through  which  he  may  pass,  although  he  may  never  hav< 
way  subscribed  or  contnbuteil  money  to  the  said  branchy 
branches  of  the  said  unity  being  a  brotherhood,  and  b 
their  rules  and  ordinances  to  befriend  the  members  of  a 
branch  whatever,  who  may  solicit  their  aid  ;  that  the  ph 
the  faith  of  such  prospectus,  and  with  the  distinct  assunu 
the  siud  proposed  Odd  Fellow's  Club  should  be  a  branc 
said  Manchester  Unity,  paid  from  time  to  time  to  the  sti 
dant,  who  was  appointed  treasurer,  divers  sums  of 
amounting  to  the  sum  of  8/.  Is.  Sd. ;  that  the  said  dub  en 
for  several  years ;  that  in  the  year  1849  the  said  defendi 
other  members  of  the  club,  passed  a  resolution  that  the  a 
should  be  altogether  changed,  and  should  cease  to  be  tq 
connected  with  the  Manchester  Unity,  and  they  agreed 
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aid  be  a  private  benefit  club,  whereof  the  members  should  be      Milnbb 
itled  to  relief  in  the  town  of  Wenlock  only,  and  nowhere  else;  •• 

t  the  pliuntifF  was  not  a  party  to  the  resolution,  nor  did  he  ever         ^     ' 
r  of  it  until  after  it  had  passed,  there  being  ^upwards  of  twenty        I85i. 
jrs  in  the  same  situation  as  himself,  who,  with  himself,  went   r^^^T". 

protested  against  the  change,  and  withdrew  themselves  from  Mtmda9m§^ 
club,  claiming  that  their  subscriptions  should  be  returned,  or  Righi  <f  aeUom, 
Lteable  part  of  the  sum  of  337/.,  which  was  the  balance  then 
he  bank  to  the  credit  of  the  said  club ;  that  the  defendant 
sed  to  refund  any  part  of  the  said  sum,  and  that  the  club  is 
g  carried  on  upon  the  new  principle,  but  has  never  been 
illed  under  the  Friendly  Societies'  Acts.  It  further  appeared 
^  in  August  last,  the  plaintiff  took  out  a  summons  against  the 
odant  in  the  before-mentioned  County  Court  to  recover  the 
sum  of  8/.  Is.  Sd.  for  money  had  and  received ;  that  upon 
hearing  of  the  said  plaint,  the  foregoing  facts  have  been 
ed  in  evidence,  it  was  submitted  on  the  part  of  the  defendant 
the  judge  had  no  jurisdiction  to  try  the  question,  it  being  one 
jpity,  whereupon  it  was  argued  for  the  plaintiff  that  the 
u>€is  within  his  jurisdiction :  tne  judge,  however,  held  that  he 
DO  power  to  adjudicate,  that  no  liquidated  balance  had  ever 
,  struck,  and  that  the  question  could  be  determined  only  in  a 
rt  of  Cquity,  and  he  accordingly  nonsuited  the  plaintiff  with 
\,  postponing,  however,  their  payment  until  after  the  19th 
oity  to  give  time  to  make  the  present  application. 

was  now  contended  that  the  judge  was  wrong,  and  that  be 
jurisdiction  to  hear  the  plaint,  and  that  this  case  came  within 
principle  laid  down  in  Nockelh  v.  Crosby  (a)  (3  B.  &  C.  814) ; 
ttab  T.  Spottiswoade  (15  M.  &  W.  501);  and  Re^.  v.  Richards 
L.  J.  351,  Q.  B.) 

U^£,  J. — The  ground  upon  which  you  ask  for  this  rule  is 
tenable.  In  cases  where  the  Inferior  Court  has  had  all  the 
I  before  the  judge,  and  he  decides  upon  those  facts,  this  court 
not  interfere ;  and  even  assuming  that  he  was  wrong  in  point 
iiTy  I  could  not  interfere.  The  distinction  between  this  case 
that  of  Reg.  v.  Richards  is  this,  that  there  the  judge  decided 
dBt  the  party  upon  a  preliminary  point,  and  did  not  go  into 
Qieiits ;  and  where  that  is  the  case,  this  court  will  interpose 
ctthority  by  mandamus.  But  here  I  think  the  plaintiff  had  no 
t  of  action.  The  distinction  is  this, — when  a  company  is 
iemplated,  and  deposits  are  made  in  expectation  of  the  companv 
ing  into  existence,  the  depositor  has  a  right  to  recover  back 
ieposit  if  the  company  is  not  formed ;  that  is  the  effect  of  the 
s  <9ted.     Here  this  was  not  a  company  which  was  not  actually 

^  Ib  tbat  case  a  scheme  for  the  establishment  of  a  Tontine  was  put  forth,  stating  that 
mj  subacribed  was  to  be  laid  ont  at  interest,  and  after  some  subscriptions  had  been 
th0  direetors  in  whom  the  management  of  the  concern  was  vested,,  bat  before  any  part 
BMnej  was  laid  ont  at  interest,  the  directors  resolved  to  abandon  the  project.  And  it 
thai  each  sobscriber  might,  in  an  action  for  money  had  and  received,  recover  the 
*  «f  tbe  nxney  advanced  by  biro,  without  the  deduction  of  any  part  towards  the  payment 
iDcorrcd. 
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MiurcB      formed,  for  it  had  really  been  in  existence  from  1841  to  U 

^^  but  the  oompany  passed  a  resolution  which  defeated  the  pu 

°"'     for  which  the  plaintiff  had  become  a  manber;  therefore  there 

1851.       good  reason  for  saying  that  there  was  a  dispote  between 

TmiM^nm     P*^^^®'^     I  *™>  therefore,  clearly  of  opimon  that  if  the  j 

Ymtimuut      '^  gone  more  fully  into  the  question,  he  would  still  pro 

Sign  f^aetiom,  have  decided  against  the  plaintiff     The  rule,  therefore,  mv 

refused. 

Rukrefvi 
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November  25,  1851. 

Cross  v.  Seaman. 

Payment  into  court^Cost9—\Z  ^  14  VusU  c  61,  t.  11. 

The  plaintiff  recovered  1 8/.  hy  verdict^  and  took  OMi  of  court  % 

paid  in  on  a  plea  of  tender. 
Held,  that  the  plaintiff  having  recovered  more  than  201.  by  wtmi 

action^  was  not  deprived  of  his  costs  by  the  13  4*  14  Vict,  c.  61, « 

IX  this  case  a  rule  nisi  had  been  obtained  to  tax  the  phui 
costs. 

The  plaintiff  sued  in  debt  to  recover  the  amount  of  hif 
of  costs  as  a  proctor ;  the  defendant  pleaded  a  tender  as  to  7£ 
and  never  indebted  to  the  residue.  At  the  trial,  the  tenda 
admitted,  and  the  plaintiff  had  a  verdict  on  the  other  issue  but 
An  application  was  subsequently  made  by  the  defendu 
enter  a  suggestion  to  deprive  the  plaintiff  of  costs  under  the 
of  London  Small  Debts  Act,  and  refused.  (See  Cox,  Mae.  &B 
438.) 

Brewer  now  showed  cause,  and  cited  the  cases  of  Brooks  v.  J 
(2  A.  &  E.  21),  and  Robins  v.  Cresswell  (2  A.  &  K  23.) 

IVilleSy  in  support  of  the  rule,  was  stopped  by  the  court 

By  the  Court. — The  plaintiff  has  cot  more  than  20t,  ad 
it  by  the  action  only.     The  rule  must  be  absolute. 

RuleahsdbA 
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December  1,  1851. 
e  Maule,  Williams,  and  TalfoubDi  JJ.) 

NIELS,  Appellant,  Chabslet,  Respondent. 

2curityfar  cost^-^N&Uce — WUhdratoal — Fresh  notice — 
Jurisdiction  oj  court — Costs. 

ing  been  recovered  in  the  Comity  Court  on  the  17 th  January 
dejendanty  he^  on  the  22nd^  gave  the  plaint^  notice  of 
i  the  day  following  entered  into  a  bond  with  a  surety  to 
tts  qf  Oie  appeal,  whatever  the  event  might  be,  and  the 
he  judgment,  if  the  appeal  were  dismiss^.  On  the  24th 
w  the  notice,  and  subsequently^  on  the  last-mentioned  day, 
plaintiff  with  a  fresh  notice  of  appeal,  tneluding  severed 
^rounds  of  appeal,  but  no  fresh  security  uhu  given, 
is  court  had  jurisdiction  to  hear  the  etppeal,  and  judg* 
for  the  appellant  unih  costs,  notwithstanding  the  terms 

3  an  appeal  from  the  decision  of  the  judge  of  the 

^  Court  of  Chesham,  Bucks,  adjudging  the  appellant 

8.  damages  to  the  respondent. 

ndent  sued  the  appellant  in  the  County  Court  for 

breach  of  contract^ ^d  the  foUowing  was  the  state- 

daim  in  the  plaint : — 

of  the  defendant's  breach  of  contract  in  rendeiing 

0  other  persons  than  the  plaintiff  at  Amersham  and 

K>urhood  of  it,  between  the  9th  January,  1850,  and 

rch,  1850,  contrary  to  his  agreement  with  the  plaintiff; 

reason  of  the  defendant's  oreach  of  contract  in  not 

remaining  in  London  after  the  9th  January,  1850, 
re  met  with  another  engagement  according  to  his 

undertaking  to  the  plaintiff  so  to  do,  made  on  or 
th  January,  in  consideration  of  the  plaintiff  then 
\\L  5s.  for  his  salary  as  clerk  to  the  plaintiff  up  to  the 
f  of  March,  1850;  and  also  for  the  defendant's  not 
rrices  to  the  plaintiff  as  such  clerk  as  aforesaid,  whilst 
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Dimsj     the  defendant  renuuned  at  Amenham  after  the  aaid  25th  II 
j*^^     1850^  as  he  ought  to  have  done  under  hk  ptMiuae. 

'        After  the  hearing  of  the  plaint  and  decision  of  tiia  jod|p  € 

1851.  County  Court,  the  appnellant  gave  due  notice  of  asppeal^  ui 
gave  a  bond  to  the  plaintiff  for  the  oosta  of  tiia  a^eal,  m 
amount  of  the  ju<^ment  (13  &  14  Yict  c  61»  a.  14) 
condition  of  the  bond  was  as  follows: — **  And  wliereaa  dv 
Thomas  Daniels  has  given  notice  to  the  said  IVedendk  Ck 
of  his  intention  to  appeal  agunst  the  said  jo^mifiat — ^No 
condition  of  the  above  obligation  is  sudi,  tnaft  m  case  th 
T*  Daniek  shall  dul  j  pay  ike  eaUs  of  ihe  mad  appmi^  wk 
be  ihe  event  of  ihe  appeal^  and  the  amount  of  die  aaid  jod|| 
in  case  the  ajnpeal  be  oismissed,  then  this  oUintion  ahall  D 
and  of  none  efiect,  otherwise  to  remain  in  fnu  foiroe  and  i 
At  the  foot  of  the  bond  was  written, 

^  Approved  by  me,  J.  D.  F., 

'^  Clerk  of  the  Counhr  Court  of  Bnbkinghaii 

at  Ohediain*'* 

On  the  24th  of  January  the  defendant  gave  the  fbHowing 
of  countermand : — 

^I  hereby  withdraw  ihemotiee  of  appeal  given  by  me  to  j 
the  22nd  January  instant" 

And  on  the  same  24th  January  gave  a  fresh  notice  of  a 
stating  that  he  was  dissatisfied  with  the  determination  in  pc 
law  of  the  judge  of  the  said  County  Court,  and  dbat  he  int 
to  appeal  against  such  determination  on  the  above  ground 
also  on  the  ground  of  the  improper  admission  and  rejecti 
evidence  tendered  on  behalf  of  the  plaintiff  and  defe 
respectively. 

The  appellant  stated  his  case,  and  sent  it  to  the  respondc 
agree  to  it  (s.  15),  but  he  declined  to  do  so;  whereupoi 
appellant  sent  it  to  the  judge  to  settle  it.  The  respondeol 
tested  against  the  judge  settling  it,  on  the  ground  ths) 
appellant,  not  having  given  fresh  security  for  the  costs  d 
appeal  and  the  amount  of  the  judgment,  had  waived  his  rigl 
appeal  The  learned  judge,  however,  settled  the  case^ 
appended  the  following  memorandum  to  the  case : — 

''  This  case  was  sent  to  me  on  the  part  of  the  defendant^  the  p 
tiff  having  declined  to  concur  in  the  settlement  of  it,  and  hi 
served  me  with  two  protests  which  I  have  annex^  to  the< 
insisting  that  the  defendant  had  waived  or  abandoned  his  i 
to  appc^ ;  but  conceiving  that  to  be  a  matter  upon  which  it 
not  proper  for  me  to  decide,  I  have  made  some  iterations  ia 
case  as  sent  to  me  by  the  defendant,  and  signed  it 

''  J.  Hebbert  Eos, 
''  Judge  of  the  County  Court  held  at  CheriMS 
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shy  for  the  respondent. — There  is  a  preliminary  objection  to      Danibub 
ppeilant's  being  heard.     By  13  &  14  Vict  c.  61,  s.  14,  the     ,     «'• 
lant  is  to  give  notice  of  appeal  within  ten  days,  and  also  give    ^"^""''^' 
ty  for  the  costs  of  the  appeal,  whatever  be  the  event  of  the        I85i. 
1,  and  for  the  amount  of  the  judgment.     Here  the  notice  of       "TZn^wui 
I  was  given  on  the  22nd  January,  the  appellant  entered  into    ^f^NoUce^ 
>nd  on  the  23rd,  withdrew  the  notice  of  appeal  on  the  24th,  ^vitMrawai-^ 
ibsequently  gave  fresh  notice  of  appeal  on  the  24th,  together  f^Jl^i^Z 
dditional  grounds  of  appcaL    The  question  is,  whether  this  is       Oosts. 
»ilable  security,  and  whether  the  surety  is  liable,  the  condition 

bond  reciting  the  fact  of  the  first  notice  of  appeal,  and  that 
;  been  withdrawn.  The  grounds  of  appeal  are  now  different, 
e  surety  may  say  this  is  not  the  same  appeal  as  that  for  which 
ered  into  the  security.  He  may  be  unwilling  to  prosecute 
peal  on  the  grounds  alleged  in  the  subsequent  notice.  Here 
tice  of  appeal  was  absolutely  withdrawn,  and  the  bond  was 
ited. 

Chambers  {J,  A.  Russell  with  him)  for  the  appellant — It  is 
ted  that  this  court  has  no  jurisdiction  to  entertain  such  an 
on.  This  was  an  appeal,  of  which  notice  was  given  before 
ew  Rules  of  the  County  Courts,  and  the  notice  was  not 
3d  to  state  the  grounds  of  appeal.  This  is  just  like  a 
s  case,  and  all  that  is  required  is  notice,  and  the  abandon- 
►f  one  notice  of  appeal  does  not  destroy  the  security  given 
the  14th  section. 

JX.E,  J. — ^We  think  we  may  hear  the  appeal. 
Chambers  then  stated  the  following  grounds  of  appeal: — 
it  there  was  no  contract  between  the  parties  at  all,  or,  at  all 
,  no  contract  to  the  effect  set  forth  in  the  plaint  2.  That 
itract  was  bond  fide  performed  by  the  appellant  3.  That 
tie  the  respondent  to  recover  more  than  nominal  damages, 

bound  to  prove  that  some  damage  had  resulted  from  the 
of  contract,  whereas,  no  such  proof  was  given.  4.  On  the 
1  of  the  improper  admission  and  rejection  of  evidence, 
court,  however,  decided  upon  one  only, — viz.,  the  first  As 
bB  purely  one  of  evidence,  and  a  question  whether,  out  of  a 
by  of  evidence,  written  and  oral,  there  was  any  which  showed 
racty  it  is  useless  to  report  it ;  for  the  case  cannot  be  a 
ent 

\  was  heard  on  the  part  of  the  respondent. 
Chambers  applied  for  the  costs  of  appeal,  and  referred  to 
ciflion  of  the  Court  of  Exchequer  in  Robinson  v.  Lawrence 

>38.) 

\  opposed,  on  the  ground  that  the  bond  was  to  pay  the  costs 

appeal,  ^  whatever  be  the  event" 

THE  Court. — Judgment  to  be  entered  for  the  defendant, 

1  consideration  of  the  nature  of  the   action,  the  plaintiff, 

^>ondent,  to  pay  to  the  defendant,  the  appellant,  the  costs 

appeal. 

Judgment  for  the  appellant ,  with  costs, 

X    X 
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COURT  OP  EXCHEQUER 

SrmKGS  AFTER  TBDilTT  TEBM,  1851. 

BoBiKsoK  V.  Lawbenos. 


if  appeal 

An  actum  was  brought  in  the  Gnmtjf  Court  for  wum^  had  amd 
to  which  the  defendant  pleaded  a  plea  ofui^eff;  efiier  like  / 
taken  time  to  consider y  and  before  he  delivered  his  verdid,  the 
elected  to  be  n&nsuiied  : 

Heldy  that  there  was  nothing  in  the  Counijf  Courts  Aei  to  pir 
pXaintiff  exercising  the  common  law  right  he  has  to  wilkdn 
pleasesy  and  tikat^  consequently  he  mighi  be  mmsuiied,  and 
judge  was  right  in  permitting  him  to  be  mmsuited. 

The  costs  of  an  appeal  from  the  Countjf  Court  mmsi  foOaw  A 
and  the  party  succeeding  will  be  entided  to  the  costs, 

n[^HIS  was  an  appeal  from  the  decision  of  tlie  jndgi 
X  County  Court  of  Hertfordshire.  The  action  was  bn 
the  sum  of  50/.,  the  plaintiff  having  abandoned  the  exce 
claim.  The  defendant  pleaded  a  set-off.  The  cause  w 
without  a  jury,  and  after  taking  time  to  consider  the  judgi 
opinion  that  the  set-off  was  established,  and  he  inforn 
plaintiff  that  instead  of  having  a  verdict  entered  against 
might  if  he  pleased  be  nonsuited.  The  defendant  objec 
ultimately  the  judge  ordered  a  nonsuit  to  be  entered.  Unc 
circumstances,  the  defendant  appealed  from  the  judge's  de< 

Lushy  for  the  appellant  (July  10),  contended  that  the  J 
the  County  Court  had  no  power  to  nonsuit  the  plaintiff 
case  had  been  fully  heard.  No  such  power  is  given 
9  &  10  Vict.  c.  95,  or  the  subsequent  County  Court 
which  alone  are  the  proceedings  of  these  courts  regulate< 
important  for  the  defendant  inasmuch  as  if  he  has  judgme 
favour,  no  further  action  can  be  brought. 

No  one  appeared  for  the  respondent.  Cur.  adi 

JuDGAiENT. — December  1. 

Parke,  B. — This  was  an  appeal  from  the  decision  of  tl 
of  the  County  Court  of  Hertfordshire,  and  was  argued  be 
brother  Martin  and  myself  at  the  sittings  after  last  Trinit; 
it  was  a  question  whether  or  no  the  plaintiff,  in  an  action  foi 
had  and  received,  to  which  there  was  a  plea  of  set-off^  after  tl 
had  taken  time   to  consider,  and  when  the  judge  was  tl 
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rdict,  could  be  nonsuited  ?  The  second  question  was, 
udge  had  power  to  direct  a  nonsuit  according  to  the  act 
t,  which  regulates  the  County  Courts  ?  We  took  time 
or  the  purpose  of  investigating  the  question,  and  we 
through  the  County  Court  Act,  and,  in  our  opinion, 
ing  to  take  away  the  common  law  right  the  plaintiff 
raw,  if  he  pleases.  That  is  the  common  law  right  laid 
rd  Coke:  (Co.  Litt.  138  b,  and  139  a.)  At  every  time 
Dught  to  appear  he  may  be  at  liberty  to  withdraw, 
casion,  when  the  judge  was  about  to  deliver 
and,  indeed,  by  the  permission  of  the  judge,  the 
idrew.  We  do  not  find  any  clause  contained  in  the 
irts  Act  that  prohibits  the  plaintiff  exercising^ this 
right.  We  therefore  think  in  this  case  the  plaintiff 
isuited,  and  the  judge  was  right  in  permitting  him  to 
:ed.  Then  with  respect  to  the  costs  of  the  appeal, 
)n  that  point  also  into  our  consideration,  and  we  have 
Lie  of  the  members  of  the  court  and  other  judges,  and 
>f  all  of  them  is,  that  in  these  cases  the  costs  of  the 
;  to  follow  the  result ;  if  the  appeUant  succeeds,  he 
e  the  costs ;  if  the  respondent  succeeds,  he  ought  to 
If  the  appellant  is  not  to  have  costs  if  the  judge 


;s. 


;  effect  would  be  a  denial  of  justice,  the  costs  bearing 
er  a  proportion  to  the  debt  itself.  In  this  case  we 
n  that  the  respondent  is  entitled  to  costs. 

Appeal  dismissed  with  casts. 


BOBIMSOBI 
V. 

Lawbehos. 
1851. 

Cottsof 
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COURT  OP  EXCHEQUER 

SITTINGS  AFTER  TEBM. 

December  V,  1851. 

Watson^  appellant^  v.  Poulsok,  respondent. 

AUeged  fraud — Pott  dated  cheque — Coite  €^  appeal. 

A.  bought  ofB.  118  sheep,  and  being  unabietopayfar  ihewhob 
to  C,  and  agreed  to  eell  himfiflg  eheep  at  IL  eaeh^  (f,  agreeimg  to% 
the  eheep  to  A.  on  the  Thurtda^  fMowimgy  man  bek^ peSdAI^ 
received  from  C  a  ehecme,  pott  dated^  upon  kit  bankert,  for  A 
and  gave  the  tame  to  B.  {who  could  not  read)  at  part  pe^^mentj 
1 18  theq!f.  B.  pretented  it,  and  the  banhert  refuted  payutent,  at 
pott  datedy  and  the  day  of  ^  date  had  not  arrived,  A.notddivei 
C.  the  fifty  theepy  C,  stopped  payment  of  the  cheque,  B.  sued  j 
C.  in  tort  in  the  County  Court  for  defrauding  and  deceiving 
whereby  he  was  induced  to  deliver  up  his  118  sheep.  Verdict  J 
plaintiffs  46/.     C  appealed  from  this  decision : 

Heldy  there  was  no  ccue  against  C,  and  that  the  verdict  should 
asidcy  and  a  nonsuit  entered. 

The  unsuccessful  party  in  the  cotirt  above,  upon  County  Court  aj> 
must  pay  the  costs. 

THIS  was  an  action  of  tort  brought  in  the  County  Coi 
Wiltshire,  holden  at  Melksham,  bjPoulson  against  Watso 
one  James  Sartain.  It  was  tried  before  Joseph  Grace  Smith, 
(the  judge),  and  a  jury,  on  the  14th  July,  1851,  when  a  t( 
was  found  for  the  plaintiff,  damages  46/1  The  defendant,  Wi 
appealed  against  that  decision ;  and  the  foUowing  case  haviDg 
settled  by  the  learned  judge  of  the  County  Court,  was  state 
the  opinion  of  this  court  thereon. 

On  the  2nd  of  May,  1851,  the  defendant,  Sartain,  i^plie 
and  with  some  difficulty  prevailed  upon  the  plaintiff  ^the  respaan 
to  sell  him  120  sheep,  at  255.  a-head,  ready  money.  On  me  10 
the  same  month  he  called  at  the  plaintiff's  residence,  sayii^  k 
come  to  pay  for  the  sheep,  and  paid  lOOZ.  10^.  in  part.  On  tbe 
he  came  again,  and  objecting,  on  inspection  to  two  of  the  sheep 
agreement  was  concluded  for  the  purchase  of  118.  Upon  Us  j 
ceeding  to  drive  them  away  the  plaintiff  asked  for  the  teani^ 
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irchase-money,  upon  which  he  produced  a  cheque,  saying,      Watsoit 
homas  Wateon's  name,  and  was  for  46L     The  plaintiff         ^• 
jle  to  read  writing,  and    said   he  knew  nothing  about       ^^"^^* 
to    which   the  defendant  replied,  that  it  was  good  for        i85i. 
nd  that  if  the  plaintiff  took  it  to  the  North  Wilts  Bank  it  ^/fj^-.^ 
ood  as  money.     The  plaintiff  then  said,  that  if  it  was  J!!?09t  dated 
Watson's  he  would  take  it,  and  the  defendant  gave  him  a  cheow^Catu 
to  make  up  the  amount.     On  the  next  day  (Tuesday,    ^•'  '^^^^  ' 
I  the  defendant  presented  the  cheque  at  the  bank ;  pay- 
}  refused,  on  the  ground  of  its  being  post  dated,  and  he 
ed  to  call  on  the  following  Tuesday,  on  which  day  (the 
t  cheque  bore  date.  On  Monday,  the  26th,  the  defendant, 
called  again  on  the  plaintiff,  and  begged  him  to  hold  the 
)r  four  or  five  days,  or  a  week,  wnich  plaintiff  refused, 
hat  if  he  had  known  the  cheque  had  been  post  dated 
t  should  not  have  had  the  sheep.       On   the   27th  the 
igain  presented  the  cheque  at  the  bank  for  payment  and 
that  it  was  stopped  altogether.      On  the  9th  of  June 
tiff  saw  the  defendant  Watson  (the  appellant)  (having  pre- 
ot  a  friend  to  write  to  him),  and  asked  what  he  was  to  do 
cheque,  upon  which  the  defendant,  Watson,  pulled  a  paper 
i  pocket,  saying,  it  was  an  agreement  between  him  and 
Eirtain,  for  so  many  sheep.      The  plaintiff  said  he   had 
o  do  with  an  agreement  which  he  (Watson)  had  drawn 
his  (plaintiff's)  property.     Watson  said  he  might  do  as 
that  he  should  not  pay  him.     The  cheque  and  agreement 
luced  and  proved.    The  cheque  (written  upon  unstamped 
as  as  follows : 

"Melksham,  May  27th,  1851. 

N^orth  Wilts  Banking  Company,  Melksham.  Pay  Mr. 
rtain,  or  bearer,  forty-six  pounds. — 46/. 

*' Thomas  Watson." 

lowing  is  a  copy  of  the  agreement : 

«  Holt,  May  19th,  1851. 

ORANDUM. — I  do  agree  to  sell  Mr.  Thomas  Watson  fifty 
he  sum  of  1/.  per  head,  and  Mr.  Watson  do  agree  to 
le  sheep  to  me  by  my  paying  him  back  on  Thursday 
^-six  pounds. 

"  Jas.  Sartain." 

f  proved  that  defendant,  Watson,  had  been  acquainted 
for  several  years,  and  knew  that  he  was  no  scholar.  It 
d  that  defendant,  Sartain,  had  offered  the  sheep  for  sale, 
id  25^.  6d.  a  head.  Defendant,  Sartain,  did  not  deliver 
deep  to  Watson  according  to  his  agreement,  and  the  46L 
wholly  unpaid  to  plaintiff  Upon  the  trial  the  following 
were  raised  by  the  defendant  Watson's  attorney : 
;  the  summons  and  particulars  disclosed  an  indictable 
d  that  the  plaintiff  could  not  proceed  for  damages  in  an 
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WxTsoH     action  at  law  until  he  had  first  proeecuted  the  defimdants 

**  miction  in  a  crinunal  court 

FODuoir.        2^  rpj^^^  ^j^^  cheque  was  not  void,  as  allied  in  the  si 

1851.       and  particulars,  but  only  inadmissible  as  evidence  tost  wi 

'^-i^mS      3.  That  the  cheque  was  inadmisnble  in  evidence  fat  m 
^L*  P^^^  whatever,  for  want  of  a  stamp. 

4.  That  the  defendant,  Watson,  was  justified  in  stop] 
cheque,  the  consideration  for  which  it  was  given  having  ni 
Tdc  judge  overruled  the  objections^  and  directed  the 
consider  wnether  the  plaintiff  had  been  indnoed  by  fin 
contrivance  or  misrepresentation  to  part  with  hia  prop 
defendant,  Sartain,  for  an  illegal  and  vmd  instmment,  beu 
to  be  an  available  security,  and  equivalent  to  cash.  And 
the  attention  of  the  jury  to  the  evidence  as  applicable 
defendants  severally  presenting  a  case  of  gross  and  pren 
fraud  on  the  part  of  the  defendant  Sartain,  but  afifecting  t 
defendant  in  a  less  aggravated  form,  as  to  whom,  nevertii 
considered,  that  havmg  made  himself  a  perty,  firom  i 
motive,  to  a  fraudulent  transaction,  and  lent  his  aid  and 
the  other  defendant,  so  as  to  enable  him  to  eflfect  a  diahoi 
pose,  at  the  same  time  that  he  protected  himself  very  a 
from  risk,  he  also  must  be  held  answerable  for  the  loss  ai 
sustained  by  the  plaintiff;  that  if  the  scheme  for  obtaii 
sheep  had  been  explained  to  the  plaintifl^  the  defendant 
must  have  been  aware  that  he  would  not  have  parted  wi 
and  that  if  the  jury  were  of  that  opinion,  they  would 
verdict  for  the  plaintiff  as  against  both  defendants. 
The  questions  for  the  opinion  of  the  court  are: — 

1.  Whether  the  several  objections  taken  as  stated  on  I 
the  defendant  Watson  were  rightly  overruled  ? 

2.  Whether,  under  the  circumstances,  the  judge  was 
allowing  the  case  to  go  to  the  jury  as  against  the  d 
Watson  ? 

And  if  the  court  shall  be  of  opinion  that  the  said  several  ol 
or  such  of  them  as  were  material,  were  rightly  overruled, 
the  jury  were  rightly  directed  in  point  of  law,  then  the  v 
be  entered  for  the  plaintiff;  but  if  the  court  shall  be  of  a 
opinion,  then  a  nonsuit  to  be  entered. 

Hvffh  Hilly  Q.  C.  (  T.  W.  Saunders  with  him),  for  the  a 
— I  am  quite  at  a  loss  to  understand  what  is  here  the 
action,  or  what  the  plaint  was  for;  it  in  effect  cha 
appellant  with  some  desire  to  cheat  and  defraud  Poul 
plaintiff  in  the  court  below),  and  the  party  who  drew  it  m 
been  thinking  at  that  time  about  some  indictment  or  oi 
the  claim,  as  set  out  in  the  plaint  note,  partakes  rather 
supposed  criminal  charge  than  anything  else ;  there  b  no  < 
action  whatever,  [^Croiodery  Q.  C.,  contri,  for  the  respw 
It  charges  both  Watson  and  Sartain  with  fraudulentiy  oa 
and  concocting  this  post-dated  cheque  for  liie  veiy  pu 
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ving  Poulson  of  his  sheep.     Aldeuson,  B. — What  case  is      Watbom 
against  Watson?    Platt,  B. — Does  it  appear  who  stopped  *'• 

heque  ?     Crowder. — There  is  no  doubt  whatever  about  that ;       ^°"^*' 
not  disputed  that  it  was  Watson.     Mabtin^  B. — Watson^  it        i85i. 
8,   bought  some   sheep,  for  which  he  gave   his  cheque  in  ^f^"TI,_,^ 
lent,  and  post-dated  it,  that  he  might  be  quite  sure  of  having  the  -^^td^ed 
)  delivered  to  him  before  the  money  was  actuaUy  paid  over;  chemu—cotta 
the  sheep  not  having  been  delivered  in  the  meantime  to  him,     v^^pp^^' 
just   beiore  it  was  payable,   stopped  the    payment.]      The 
ted  judge  of  the  County  Court,  it  appears,  relied  upon  Polhill 
ter  (3  B.  &  AdoL  114^ ;  but  that  case,  upon  examination,  will 
bund   to    have    no    bearing   whatever    upon    the    present. 
ftKE,  B. — No ;  for  there  the  party  knew  he  had  no  authority, 
did  what  was  untrue.     Where  is  there  any  evidence  here 
Watson  knew  what  was  to  be  done  with  the  cheque  ?    We 
Id  like  to  hear  the  other  side.]     (He  was  then  stopped  by  the 

'owdevy  Q.  C.  (  Wise  with  him),  for  the  respondents,  was  then 
1  upon. — This  case  is  very  extraordinarily  stated,  and  not  at  all 
cordance  with  the  act  of  Parliament  giving  the  right  to  appeal, 
ease  says,  if  the  court  should  be  of  opinion  that  the  several 
iions,  or  such  of  them  as  were  material,  were  rightly  over- 
ly and  that  the  jury  were  rightly  directed  in  point  of  law,  the 
ct  is  to  be  entered  for  the  plaintiff ;  but  if  tne  court  should 
'  a  contrary  opinion,  then  a  nonsuit  is  to  be  entered.  How 
I  nonsuit  be  entered  when  there  is  a  verdict  clearly  against 
►f  the  two  defendants  unappealed  from  ?  [Pabke,  B. — We 
>ur8e  give  our  judgment  according  to  what  is  right  and 
stent  with  the  act  upon  the  case  as  submitted  to  us.]  The 
dant  Watson  was  guilty  of  the  fraud  as  charged  against  him, 
li  the  jury  found,  and  it  was  for  thjem  to  decide.  [Parke,  B. 
%  there  any  words  here  from  which  we  can  infer  fraud  as 
ist  Watson,  as  we  must  not  otherwise  infer  fraud  without 
statement  of  it?  Alderson,  B. — If  the  sheep  had  been 
ered  to  Watson,  no  doubt  the  cheque  would  have  been  duly 
]  Fraud  is  stated,  and  the  jury  believed  it  was  proved  by 
g  their  verdict  for  the  plaintiff.  Polhill  v.  Walter  was,  no 
t,  a  case  relied  upon  by  the  learned  judge,  and  it  appeared 
:  a  case  somewhat  resembling  the  present  in  respect  of  the 
[  charged.     (He  then  read  and  commented  upon  that  case 

lBKE,  B. — There  was  no  fraud,  it  appears  from  this  case,  in 
lansaction  as  against  Watson,  and  I  doubt  very  much  if 

was  any  whatever  against  Sartain ;  the  cheque  was  not  a 
le  upon  a  bank  where  Watson  had  no  account,  and  if  the 
\  had  been  delivered  to  him,  according  to  the  sale  and 
ite  for  which  he  gave  the  cheque,  no  doubt  it  would  have 

duly  paid;  the  action  should  have  been  for  goods  sold 
AeBvereid.     Polhill  v.  Walter  is  entirely  inapplicable  to  this 
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Wxnoar  Aldebson  and  Platt,  BR,  ooncarred. 

*•  Martin,  B. — I  am  also  of  the  same  opinion ;  there  wis  n 

^"'^°*'     whatever  here  upon  the  supposed  cause  of  action  set  out  in  d 

1851.       against  either  Watdon  or  Sartain ;  and,  according  to  the  n 

^_^"T-  have  hiid  down  in  County  Court  appeal  caaeiy  the  unsiia 

Jlj^'^Sed  party  must  pay  the  costs. 

ck^tm^CodM  The  verdict  to  be  set  aside,  md  a  mnumt  esh 
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November  24  and  December  5,  1851. 
Macdougall  v.  Patebson. 

Concurrent  jurisdiction — Dwelling  of  plainiiff- — Costs — Discrt 
judge^9  <$-  10  Vict.  c.  96,  s.  l2S—Constructiam  qf  13  f  I 
e.  61,  s.  13. 

7%e  court  or  a  judge  at  chambers  has  not  a  discretionary  pome 
13  4r  H  Vict.  c.  61,  s,  13,  but  an  authority  is  thereby  eon/erre 
they  are  bound  to  exercise  by  giving  the  plaintiff  an  order 
costs  in  either  of  the  three  cases  in  which^  by  that  section^  ajuri 
is  given  to  make  such  order;  overruling  Jones  v,  Harrison  (ante, 

Where  the  plaintiff  has  a  permanent  dwelling  more  than  ticeu 
from  the  defendant,  the  Superior  Courts  have  concurrent  juri 
under  the  9  Sf  \0  Vict,  c,  96,  s.  128,  although  the  plaintiff  k 
lodgings  for  a  temporary  purpose,  at  the  tiine  the  action  is  I 
within  twenty  miles  of  the  defendant. 

Semble,  that  if  a  plaintiff  has  two  dwellings,  ortc  within  ttceni 
of  the  defendant,  and  the  other  more  than  that  distance,  the  S 
Courts  have  concurrent  jurisdiction. 

THIS  was  an  action  against  the  maker  of  a  proniissor 
which  was  tried  before  the  uuder- sheriff  of  Middlesex  ii 
last,  when  the  plaintiff  obtained  a  verdict  for  a  sum  less  th 
An  ap[)lication  wns  made  to  Patteson,  J.,  at  chambers,  udc 
13  &  14  Vict.  c.  61,  s.  13,  for  an  order  directing  that  the  p 
might  recover  his  costs,  when  it  appeared  by  the  afiidavits  o; 
sides  that  the  plaintiff  resided  at  Inverness,  in  Scotland. 
Ills  permanent  dwelling  was,  but  that  every  year,  bet'oi 
sliooting  season,  he  came  to  London,  where  be  took  1(k 
for  his  business,  and  that  during  the  present  year,  ai 
the  time  the  action  was  brought,  he  had  a  stand  at  the  ' 
Exhibition,  and  resided  in  Golden-square,  London,  which  i 
also  for  a  place  of  business,  and  where  he  was  from  Mil 
October  last  The  learned  judge  at  chambers  thought  thi 
plaintiff  had  shown  that  he  dwelt  more  than  twenty  miles  froi 
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at,  and  that,  therefore,  the  case  was  within  the  concurrent  Macdouoall 
ion.     But,   considering  that   he  had  a  discretion  under  ^' 

[  Vict,  c  61,  8.  13,  he  refused  to  make  an  order  giving        

ntiif  his  costs,  and  indorsed  the  summons  as  follows: —        1851. 
ions  dismissed :  I  think  there  was  concurrent  jurisdiction,     ^ ^ 

suflScient  reason   given  why   the  plaintiff  sued  in  the  jurUdiction-' 
r  Court."     A  rule  nisi  having  afterwards  been  obtained  in   ru^^"  f 
rt,  calling  upon  the  defendant  to  show  cause  why  the  Master       jud^^ 
lot  tax,  and  allow  to  the  plaintiff  his  costs. 
(November  24)  showed  cause. — I.  The  court  or  judge  has 
tion  to  allow  or  disallow  costs.     The  case  of  Jones  v.  -fiTar- 
D  L.  J.  166,  Ex.,  ante^  p.  489)  is  an  express  decision  to  that 

That  case  was  followed  by  Palmer  v.  Richards  (20  L.  J. 
:.),  where  the  Court  of  Exchequer  held  to  their  previous 
.  Jones  V.  Harrison  was  also  approved  of  and  adopted  by 
irt  of  Queen's  Bench  in  Latham  v.  Spedding  (20  L.  J.  302, 

[Jervis,  C.  J. — That  was  not  a  decision  on  this  point.] 

plaintiff  dwelt,  at  the  time  the  action  was  brought,  less 
renty  miles  from  the  defendant,  for  he  was  then  dwelling 
en-square,  London,  and  it  mattered  not  that  at  another 
of  the  year  he  dwelt  in  Scotland. 

ley,  contrd. — With  respect  to  the  last  point,  the  learned 
:  chambers  was  of  opinion  that  the  pl^ntiff  had  sufficiently 
led  that  it  was  a  case  in  which  the  Superior  Courts  had 
tion.  The  question  is,  where  the  permanent  residence  of 
Intifl  is  ?  not  where  he  comes  for  a  short  time  to  suit  a 
iry  purpose :  (iV/o^  v.  Davisj  4  C.  B.  444.)  [Maule,  J. — 
3  a  man  has  two  dwellings,  a  dwelling  in  London  and  a 
r  in  Scotland,  he  does  not  less  dwell  more  than  twenty 
Dm  the  defendant,  because  he  also  dwells  less  than  twenty 
-om  him ;  and  may  he  not,  therefore,  be  entitled  to  the 
f  a  man  who  dwells  more  than  twenty  miles  from  the 
Qt,  although  he  also  dwells  less  than  twenty  miles  from 
As  to  the  other  point,  the  Statute  of  Gloucester  gives  the 
'  his  costs,  and  nothing  but  the  express  words  of  an  act  of 
ent  can  deprive  him  of  his  right.     The  words  of  13  &  14 

61,  s.  13,  do  not  amount  to  a  repeal  of  the  Statute  of 
ter,  and  the  plaintiff's  right  to  costs  still  exists :  (19  Viner's 
Statute,"  525 ;  R.  v.  Barlwoy  2  Salk.  609 ;  and  Alderman 
IPs  case,  1  Vern.  52,  were  cited.) 

Cur,  ctdv.  vulU 

Judgment. — December  5. 

IS,  C.  J. — The  first  question  in  this  case  is,  whether  this 
IS  a  concurrent  jurisdiction  with  the  County  Court,  under 
Uh  section  of  the  statute  9  &  10  Vict.  c.  95 ;  and  we  are 
ion  that  it  has.  The  defendant  contends,  that  at  the  time 
ction  brought,  the  plaintiff  dwelt  in  two  places,  in  Scotland 
Grolden-square,  and,  perhaps,  even  if  this  had  been  the  case, 
irt  would  have  had  concurrent  jurisdiction,  because  it  could 
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icacdodoall  not  in  that  case  have  been  suggcBted  on  the  roll  that  th 
«    *-  did  not  dwell  more  than  twenty  milea  bom,  the  defendant 

'    18  unnecessary  to  decide  that  qaestion,  beoanae  we  are  i 

1851.       that,  under  the  oircumstanceSy  the  plaintiff  did  not 
Q^^jj^j]^      Gholden-square.     Each    case    mn8t   depend  npon  its  ] 


jwmKetioi^-^  circumstances ;  but  where  a  party  has  a  permanent 

njS^!^  f  dwelling,  we  do  not  think  that  he  dwells^  m  the  sensi 

judg0,       word,  as  used  in  the  statute,  at  ajplaoe  where  be  has 

for  a  temporary  purpose  only.     The  second  question 

upon  the  true  construction  of  the  stat  13  A  14  Yv 

8.  13,  and  is  of  much  importance,  not  only  on  aoooa 

general  bearing  upon  the  practice  of  the  oourt,  but 

we    are    unfortunately    unable,    after    much    oonsideri 

concur  with    the    Court    of   Exchequer    in    the    viei 

they  have  taken  of  that  section.     We  are  not  disposed 

from  the  rule  of  construction  of  statutes  so  frequently  re 

by  my  brother  Parke.    We  consider  ourselves  bound  1 

to  the  ordinary  meanine  of  the  words  used,  and  to  the 

matical  construction,  unless  that  is  at  variance  with  the 

of  the  Legislature,  to  be  collected  from  the  statute  itself 

to  some  manifest  absurdity  or  repugnance.     The  real  pc 

upon  the  meaning  of  the  word  ''may.**    Does  it  neoessi 

the  courts  and  the  judges  a  discretion  in  the  three  cases  n 

in  the  13th  section  ?    Or  was  it  used,  and,  as  we  think,  i 

properly  used,  to  confer  upon  them  an  authority  in  1 

mentioned ;  or,  is  it  doubtful  in  which  of  these  two  sens 

used  by  the  Legislature?    If  the  second  is  the  true  met 

adhere  to  the  ordinary  meaning  of  the  words  used,  and 

grammatical  construction^  by  holding  that  the  courts  and  ju( 

no  discretion  when  either  of  the  three  cases  exist  upon  v 

authority  arises.    If  it  is  doubtful  in  which  sense  the  word ' 

we  must  consider  whether  it  would  not  lead  to  manifest  a 

and  repugnance  to  hold  that  the  word  "  may  "  conferred  i 

courts  and  the  judges  a  discretion  in  all  cases  mentioned 

section.  Before  the  passing  of  the  County  Coorts  Act,  this 

would  have  had  his  costs  by  the  statute  of  Gloucester;  ai 

that  act  (9  &  10  Vict.  c.  95,  s.  128),  he  would  have  had  h 

because  the  defendant  could  not  have  suggested  that  the 

did  not  dwell  more  than  twenty  miles  from  the  defendam 

time  of  the  action  brought.     In  this  state  of  the  law,  the 

13  &  14  Vict.  c.  61,  was  parsed,  the  11th,  r2th,  and  13th 

of  which  refer  to  costs.     The  principal  object  of  the  11th 

seems  to  have  been  to  get  rid  of  the  very  expensive  and 

proceeding  by  suggestion  necessary  under  tiie  former  i 

substance,  for  the  purposes  of  this  case,  it  enacts,  that  if, 

action  of  debt,  commenced  in  the  Superior  Courts,  the  ] 

shall  recover  a  sum  not  exceeding  20/1  he  shall  have  jodgi 

recover  such  sum  only,  and  no  costs,  except  in  the  cases  t 

after  provided ;  and  no  suggestion  shall  he  necessaiy  to  ( 

the  plaintiff  of  costs.    The  cases  thereinafter  provided  an 
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1  in  the  12th  and  13th  sections,  and  are  of  two  kinds — those  Macdouoall 

h  may  appear  at  the  trial  before  the  judge  or  other  presiding  ^- 

ar,  and  those  which  may  be  establbhed  by  afiSdavit  before  the      ^""^^* 

t  or  a  judge  at  chambers,  whether  there  be  a  verdict  in  the        I85i. 

n  or  not.     Of  the  former,  two  cases  are  provided  for  by  the     ^  ^ 

section— the  one,  where  it  appears  to  the  judge  or  presiding  jurisdiction^ 

jr  at  the  trial  that  the  cause  of  action  was  one  for  which  no  /^^J??^""  f 

it  could  have  been  entered  in  a  County  Court ;  the  other,       >t^^ 

'6  it  appears  to  the  judge  or  presiding  officer  at  the  trial  that 

\  was  a  sufficient  reason  for    bringmg   the    action   in    the 

lior  Court ;  and  in  either  of  these  cases,  if  the  judge  or  pre- 

^  officer  certifies  to  that  effect  upon  the  back  of  the  record, 

ilaintift  is  to  have  his  costs.     Or  the  latter,  three  cases,  and 

;  only,  are  provided  for  in  the  13th  section — where  there  is 

irrent  jurisdiction,  where  no  plaint  could  have  been  entered 

3  County  Court,  and  where  the  cause  has  been  removed  from 

County  Court  by  certiorari;    and  if  either  of  these  cases 

ITS  to  the  satisfaction  of  the  court  or  a  judge  at  chambers, 

court  or  judge  may  thereupon  direct  that  the  plaintiff  shall 

er  his  costs.      Is  there  to  be  added  to  these  three  cases, 

ssaly  mentioned  in  the  section,  a  fourth  inquiry,  independent 

id  possibly  unconnected  with,  the  specific  question  before  the 

.  or  judge;  viz.,  an  inquiry  into  the  general  conduct  of  the 

eSy  for  the  purpose  of  ascertaining  whether  the  plaintiff  is  in 

*e    entitled  to  his  costs?      No  power  to  institute    such  an 

xy  is  expressly  given  by  the  1 3th  section,  whereas  the  12th 

>ii   gives  the   judge  or    presiding  officer   a   discretion,  and 

Les  him  to   certify  that  there  was    a    sufficient  reason   for 

ring  the  action  in  the  Superior  Courts.     The  omission  from 

13th  section  of   an   authority  expressly  given  by  the  12th, 

d  seem  to  show  that  it  was  not  intended  to  confer  upon  the 

t  or  a  judge  at  chambers  a  discretion  to  inquire  whether  there 

sufficient  reason  for  bringing  the  action  in  a  Superior  Court. 

in,  it  could  not  be  intended  that  a  judge  at  chambers  should 

\  a  discretion  whether  the  plaintiff  should  have  his  costs  in  a 

where  no  plaint  could  have  been  entered  in  the  County 
rt,  and  that  a  judge  at  Nisi  Prius  should  have  no  such  dis- 
ion  in  the  same  case ;  and  yet  in  the  12th  section,  in  addition 
he  discretion  vested  thereby  in  the  judge  or  presiding  officer, 
ress  reference  is  made  to  the  case  where  no  plaint  could  have 
a  entered  in  the  County  Court,  which  would  have  been 
Lecessary  if  in  that  case  also  he  had  a  discretion,  for  then  the 

member  of  the  section  giving  a  general  discretion  would  have 
luded  all  cases.  To  take  the  instance  common  to  the  12th  and 
h,  sections,  the  11th  section  may  be  read  thus: — If  in  any 
urn  of  debt  the  plaintiff  shall  recover  in  a  Superior  Court  a 
o.  not  exceeding  202.,  he  shall  have  judgment  to  recover  such 
i&  only,  and  no  costs,  except  in  the  case  where  no  plaint  could 
v«been  entered  for  the  cause  of  action  in  the  County  Court; 
ivluch  case,  if  it  appear  to  a  judge  at  Nisi  Prius,  he  shsdl  certify 
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Ual-oouuai.i.  the  same  upon  the  back  of  the  recoixl,  or  tf  it  appear  i 

'■  faction  of  a  judge  at  chanibors,  he  mav,  that  ie,   he  ht 

Patmso!..     ^^^  ^j^^j  jji^j    jjj^    plaintiff   shall   have    his    coste. 

ISSI.        speaking,  the  word  "may"  is  correctly  used  to  descril 

of  authority  which  a.  judjie  has  in  such  cases.     He  is  ni 

juriidirtuM—  act  against  the  plaintiff's  wish;   but  ibe  fact  being 

Cmti—      which  {rives  the  authority,  he  may,  at  the  plaintitTs  req 

"jurigf!      the  order,  and  thus  the  costs  are  awarded  to  the  pi 

with  his  assent.     The  general  authorities  on  the  eubj 

fully  to  warrant  the  construction  which  we  have  though 

called  upon  to  put  on  the  statute.     An  early  case  was 

Mr,    Badely  (AUiermun  BlackicelFs  case),  from  1  Vem. 

also  reported  in  1  Eq.  Cas.  ,\br.  52,  and  2  Ch.  Cas.  ig" 

the   questions   there   raised   before    Lord    Keeper    J 

whether  a  commission  of  banknipt  could  be  denied  bj 

Chancellor,   or  whether  it  was  de  Jure.     And  the  Lo 

said  (2  Ch.  Cas.  191),  "  I  hold  that  the  commisiuon  i^  d 

the    statute    which    snith    that    the    Chancellor    ntay   ( 

is  as   if  it   had  been   shall  grant,  or   ought  to   gran 

cannot    grant    ex   officio,    but   on  request  of  persons  i 

And  he  added  (1  Vern.    l.l.l;    1  Kq.  Cas.  Abr.  52),  "I 

been  so  resolved  bv  all  the  jmlj^o.-'."     The  case  has  beei 

hy  others,  the  laat'of  them  being  Beff.  v.  J^  TltfAe  Cm 

(19  L.  J.,  N.  &  177,  Q.  B.).  which,  we  think,  eupport 

that  where  a  statute  confers  an  authority  to  do  a  judic 

certain  case,  it  is  imperative  on  those  so  authorized,  t 

the  authority  when  the  case  arises,  and  its  exercise  is  di 

for  by   a  party  interested,  and  having  the   right  to 

application.     For  these  reasons  we  are  of  opinion  that 

"  may  "  is  not  used  to  give  a  discretion,  but  to  confe 

upon  the  court  and  judges,  and  that  the  exercise  of  si 

depends,  not  upon  the  discretion  of  the  court  and  ji 

upon  the  proof  of  the  particular  case  out  of  which  si 

arises.     But  if  it  he  doubtful  in  which  sense  the  word  ' 

used,  we  should  be  justified,  by  the  rule  of  coustructioi: 

we  have  referred,  in  considering  whether  absurdity  or  re 

would  not  follow  from  holding  that  a  discretion  was  g 

might  accordingly  modify  the  word  so  as  to  avoid  that  con 

In  our  opinion  absurdity  and  repugnance  would  follow  i 

a  construction.     If  the   11th  section  was  intended  to  : 

expense  of  a  su^estion,  that  object  would  be  effectually 

by  giving  the  judges  a  discretion  under  the  13th  sectioi 

only  must  every  cause  be  re-tried   upon  affidavits,  but  1 

conduct  of  the  parties,  and,   perhaps,  of  the  witnesses, 

examined  for  the  purpose  of  enabling  the  judge  to  s 

plaintiff  should  have  his  costs.     The  judge  at  Jiisi  Prii 

exercise  of  the  discretion   expressly  given  to  him  by 

section,  must  be  governed  by  evidence  applicable  to  tl 

joined  between  the  parties;    but  a  judge  at  chambers 

subject  to  no  such  limitation,  and  maybe  led  into  any 
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liich  the  parties  may  think  fit  to  institute,  without  the  means  Hacdouoall 
P  enforcing  the  production  of  evidence.      This  further  conse-  ^' 

aence  womd  follow  from  holding  that  the  word  "  may  "  conferred      '^™«>»« 
-discretion.     Wherever  the  plaintiff  has  a  cause  of  action  for        I85i. 

Kkh  he  cannot  sue  in  the  County  Court,  and  in  respect  of  which    ^ 

mhMS  not  sustained  the  damage  necessary  to  give  costs,  his  right  jurisdietum— 
i^-eosts  may  depend,  not  upon  his  success  in  the  action,  but  upon  r^^^^^j" 
ip0  discretion  of  a  judge  to  be  exercised  at  chambers,  and,  as  it  is      judge, 
U,  without  control,  and  without  the  means  of  compelling  adverse 
Biiiesses  to  depose  to  facts  which  may  be  only  within  their  own 
■iowledge.     If  it  were  doubtful  whether  the  word  *^may"  was 
lad  to  give  a  discretion,  or  to  confer  an  authority,  we  should  not 
Htate  to  adopt  the  latter  meaning  to  avoid  the  consequences 
hiich  we  have  pointed  out     We  are  aware  that  this  decision 
laflicts  with  two  cases  which  have  been  decided  by  the  Court 

Exchequer,  and  to  which  reference    has    been   made.      We 
t  that  we  are  compelled,  after  full  consideration,  to  arrive  at 

conclusion.     The  case  of  Latham  v.  Speddinffy  in  the  Queen's 
,  does  not  touch  the  question;  for  that  was  decided  not  upon 

words  of  the  statute,  but  upon  the  ground  that  the  plea  of 

rt  possessed"  did  not,  as  was  erroneously  supposed,  put  in  issue 
question  of  title  only.     The  rule  must  be  absolute,  (a) 
Rule  absolute. 

I 
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COURT  OP  EXCHEQUER 

December  5,  1851. 

Isaacs  v.  Wtld. 

Clam  above  SOI.— fVhen  exeeu  ikamU  be  abamdamed. 

Where  a  party  tvei  in  a  Couniy  ComH  m  teepeei  ^aeemee  efoc 
a  greaier  amount  than  601^  the  abandommeni  of  the  eaeoeee  rtqn 
9  4r  10  Viet.  e.  96,  s.  63,  neednot  appear  on  the  face  0^  thefk 
itf  the  partieulart  of  demand,  hUmeq^  be  tnade  at  em^  time  hefi 
hearing. 

Thejudgee,  however,  recommend  thai  ii  ehotdd  be  made  w  theplm 

THIS  was  a  rule  for  a  prohibition  to  the  judge  of  the  G 
Court  of  ComwalL  The  plaint,  summons^  and  narticol 
the  court  below,  alleged  the  plaintifrB  cause  of  action  to 
respect  of  a  demand  tor  5021  tor  eoods  sold,  not  deecribiiq 
sum  as  parcel  of  any  other.  At  tne  trial,  it  appeared  tin 
plaiutin  8  entire  claim  against  the  defendant  amounted  to  981 
for  goods  supplied  at  different  times,  but  so  as  to  constitat 
demand,  and  the  judge  required  the  plaintiff  to  abandon  the  € 
above  50L  He  accordingly  wrote  on  the  particulars  a  n 
randum  that  the  50/.  sought  to  be  recovered  m  die  action  w 
full  satisfaction  of  the  larger  sum  claimed.  This  being  don( 
judge  gave  judgment  for  the  plaintiff  for  50il,  noticmg  ii 
judgment  the  abandonment  of  the  excess.  The  present  roll 
obtained  on  the  ground  that  the  court  had  no  jurisdictioD 
abandonment  having  been  made  too  late. 

Kingdon  (November  22)  showed  cause. — First,  supposiif 
objection  in  this  case  to  be  well  founded,  it  is  a  matter  of  pn 
and  not  of  jurisdiction,  and  a  prohibition  will  not  lie  for  a  w 
decision  on  points  of  practice :  (Ex  parte  Smyth,  3  A  A  &  E. ' 
Roberts  v.  Humify,  3  M.  &  W.  120;  Jolly  v.  Baines,  12  A( 
Ell.  201  ;  Mellish  v.  Richardson,  1  CL  &  Fin.  224.)  An 
Robinson  v.  Lenaghan  (1  Cox,  Macrae,  &  Herts.  97)  this  e 
refused  to  interfere  by  prohibition  with  the  decision  of  a  Cm 
Court  as  to  proof  of  the  service  of  a  sununona  in  that  00 
Secondly,  the  jud^e  was  right  in  the  course  he  adopted  ! 
statute  specifies  neither  the  time  when,  nor  the  manner  in  wk 
the  required  abandonment  is  to  be  made ;  so  that,  in  order  to  j 
the  County  Court  jurisdiction  over  the  cause,  nothing  fflon 
necessary  than   the  fact  of  abandonment      In  l^mes  r.An 
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acrae,  &  Herts.  320),  the  plaintiff  did  not  appear^  and      Ieaaob 
[)t.  therefore,  have  abandoned  the  excess,     fx  ateike,  B.  ^- 

Lsion  in  that  case  was  only  that  there  must  be  some  act  ' 

iment  in  court.]     Kimptan  v.  WHley  (1  Cox,  Macrae,  &        I85i. 
),  shows  that  it  may  be  done  at  the  trial,  or  even  by       rrr. 
Y  in  the  judgment.     BrunskiU  v.  Powell  (19  L.  J.  362,  j^^^^^S^ 
Apothecaries  Company  v.  Burt  (1  Cox,  Macrae,  &  Herts.  Abandanmmu 

also  cited.  ^^ 

ontnL — The  abandonment  of  the  excess  is  a  condition 
to  the  court  having  jurisdiction.  That  is  the  true 
m.     At  the  very  least,  it  ought  to  be  brought  to  the 

of  the  defendant  by  some  formal  act  before  the  triaL 

of  judgment  is  to  be  in  satis&ction  of  the  cause  of 
ed  in  the  plaint^  which  is  the  evident  meaning  of  the 

of  sect.  63.  The  whole  demand,  therefore,  should 
the  plaint  or  particulars,  together  with  an  abandonment 
^s. 

Cur,  adv.  vulL 

Judgment. 

B. — This  was  a  motion  for  a  prohibition  against  the 
uhe  County  Court  of  Cornwall,  to  prohibit  him  from 

on  a  plaint  for  50L  for  goods  delivered.  It  appeared 
Bdavits,  that  this  was  part  of  a  larger  sum  of  98/., 

supplied  at  different  times,  which  would  constitute 
demand,  on  the  principle  laid  down  in  Grimbley  v. 
Ex.  Rep.  479 ;  1  Cox,  Mac.  &  Herts.  79),  and  it  was 

that  the  judge  had  no  jurisdiction  to  try  a  plaint  for 
emand,  which  this  was,  unless  a  disclaimer  was  entered 
oceedings  of  the  court  at  the  time  of  the  plaint 
The  63rd  section  of  the  9  &  10  Vict.  c.  95,  provides 
}hall  not  be  lawful  for  any  plaintiff  to  divide  any  cause 
or  the  purpose  of  bringing  two  or  more  suits  in  any 
1  courts;  but  any  plaintiff  having  cause  of  action  for 
20/.,  for  which  a  plaint  might  be  entered  under  this  act, 
more  than  20/.,  may  abandon  the  excess,  and  thereupon 
ff  shall,  upon  proving  his  case,  recover  to  an  amount  not 
20/.,  and  the  judgment  of  the  court  upon  such  plaint 
full  discharge  of  all  demands  in  respect  of  such  causes 
and  entry  of  the  judgment  shall  be  made  accordingly." 
>nstruction  of  this  clause,  it  has  been  held  in  several 
les  V.  Amoldy  8  C.  B.  Rep.  632 ;  1  Cox,  Mac  &  Herts. 
nskill  V.  Powell,  19  L.  J.  362),  in  the  Exchequer,  that  the 
of  suing  for  a  portion  of  an  entire  demand  is  not  an 
ent  of  the  excess,  but  that  some  act  of  abandonment  in 
is  necessary,  and  it  seems  that  a  memorandum  of  such 
ent  ought  to  be  entered  on  the  proceedings  of  the  court ; 
3  not  clearly  appear,  from  the  wording  of  the  act,  nor 
n  decided  where  such  abandonment  must  take  place, 
tiff  may  abandon,  and,  thereupon,  on  proving  his  case, 
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recover  the  amount  to  the  extent  to  which  the  County  Cont  ki 
jurisdiction.    The  most  reasonable  course  ondonbtedly  is^  tktf 
abandonment  should  be  on  the  face  of  the  snmmonit,  or  the 
ticulars  annexed,  so  that  the  defendant  maj  at  once  aoqideneii 
he  is  so  minded,  instead  of  being  obliged  to  be  at  the  troobk 
expense  of  attending  the  County  Court  in  order  to  compd 
plaintiff  to  abandon  the  excess  above  60L  on  the  hearing. 
IS  no  express  provision  to  this  efiect  in  the  aet  of  Iw 
The  lan^age  of  the   63rd  section,  althoush  eqoivocil, 
rather  to  intend  that  the  abandonment  may  be  on  or  before 
hearing.    In  this  case  there  was  at  the  time  of  the 
formal  abandonment  of  46L,  the  excess  of  the  entire 
above  5021,  and  an  entry  or  minute  made  on  the  face  of  the 
ceedings ;  and  after  such  abandonment,  we  cannot  say  thit 
judge  of  the  County  Court  had  not  juriisdiction  to  ffive  ji 
and  to  grant  execution  for  50L    We  therefore  think  that  the 
should  be  discharged.  It  certainly  would  be  as  well  if  the 
Court  judges  should,  under  the  powers  of  the  12  &  13  Vict.  c. 
8.  12,  make  a  rule  to  require  the  dischumer  to  be  stated  on 
face  of  the  summons,  or  particulars  of  demand  annexed. 

Alderson,  B. — That  would  save  a  great  deal  of  expeme 
the  defendant,  I  think. 

Parke,  B. — As  it  was  a  doubtful  questknit  the  mle  shoiikl 
dischaiged,  without  costs. 

Martin,  B. — I  thought  the  abandonment  of  the 
be  inserted  in  the  summons. 

Rule  ditcharffed,  wUkovi 
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COURT  OF  COMMON  PLEAS. 

COUNTY  COURT  APPEAL. 

December  1,  1851. 
Maule,  Cresswell,  Williams,  and  Talfourd,  JJ.) 
Wedlake  and  others  v.  Sargent. 

Sufficiency  of  summons  and  particulars. 

immonSy  the  defendant  was  described  as  **  Yeoman'*  merely ,  and 
irticulars  annexed  to  the  plaint  toere,  **  To  the  sinking  of  a  shaft 
.. — to  putting  up  a  machine — to  cash  paid  for  turf  for  drying 
s" — and  the  cause  of  action  accrued  to  the  plaintiffs^  as  miners 
ed  by  the  captain  of  a  mine  in  which  the  defendant  was  a 
holder : 

\at  the  cause  of  action  was  sufficiendy  disclosed  in  the  summons 
mrticulars. 

S  was  an  appeal  against  the  decision  of  the  judge  of  the 
)ant7  Court  at  East  Stonehouse,  Devonshire,  adjudging  the 
mt  to  pay  40Z.  \Os.y  the  amount  sued  for. 
le  summons  the  defendant  was  described  as  ^^yeoman,"  and 
called  upon  to  answer  Wedlake,  Dunstone,  and  others, 
ners,  the  particulars  of  which  are  hereunto  annexed." 
following  were  the  particulars  annexed : — 
46: 

sinking  a  shaft  at   Ivy   Tor   Mine,    South      £ 
kwton,   3  fathoms       ...         ...         ... 

'Utting  up  a  machine 

ash  paid  for  turf  for  drying  clothes  ... 


• .  • 


ksh  on  account 


£    t. 

d. 

60    0 

0 

1     0 

0 

0  10 

0 

51  10 

0 

11     0 

0 

£40  10 

0 

be  hearing  of  the  summons  on  the  2nd  September,  1851,  the 
int  pleaded — 1.  The  general  issue;  2.  Payment;  3.  A 
of  all  causes  of  action  by  Dunstone,  one  of  the  plaintiffs, 
objected  that  the  summons  and  particulars  were  insuffi- 
»  explain  what  was  the  ground  of  action.  The  judge  held 
s  objection  was  too  late  after  pleading. 

Y  T 
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WsDULKB        At  the  close  of  the  phuntiff*8  case  the  defendmt  prodm 

AJKD  OTHKB8  relcasc  undet  seal,  and  proved  its  execution  by  DanBtone  on 

Sarokmt.    morning  of  the  day  of  the  trial  of  the  plaint.     In  cron-eniH 

tion  the  witness,  who  proved  its  execution,  said  he  wai  die  d 

^^^^'  of  the  defendant's  attorneys;  that  he  went  to  Menheniot  tol 
Smffieiaicy  of  for  Dunstone,  who  told  mm  he  was  no  party  to  the  action;  1 
parHadan,  he  explained  the  purpose  of  the  deed  to  him*  The  bond  vm 
out  in  the  case,  and  appeared  to  have  been  executed  hyjL  mi 
man,  and  did  not  show  any  consideration  for  it.  The  ji 
reserved  his  judgment,  and  on  the  15th  September,  gave  ju^ 
for  the  plaintiffs  for  the  full  amount,  remarking  that  the  rai 
was  evidently  a  trick. 

The  questions  for  this  court  were : 

1.  Whether  the  summons  and  particulars  sufficiently  diad 
and  explained  a  ground  of  action  against  the  defendant,  id 
not,  whether  the  objection  ought  not  to  have  been  allowed  i 
picadinc:. 

2.  Whether  the  judge  was  bound  to  give  effect  to  the  release 
whether  it  was  open  to  him,  upon  a  consideration  of  all  the 
cumstanccs  of  the  case,  and  a  general  view  of  all  the  evidena 
consider  it,  as  he  did,  fraudulent,  and  to  give  no  effect  to  it. 

Colliery  for  the  appellant  (the  defendant  below). — The  nami 
the  parties,  and  the  substance  of  the  action,  are  to  be  stated  b 
summons  and  plaint:  (9  &  10  Vict,  c  95,  s.  39.)  Here  it  ii 
stated  that  the  shaft  was  dug  for  the  defendant,  or  at  his  reqi 
or  upon  his  authority,  or  in  what  way  he  was  liable  to  the  deu 
the  defendant  is  merely  described  as  a  yeoman,  not  as  a  shareU 
or  adventurer  in  the  mine,  or  a  director.  [Maule,  J. — Can 
say  more  tlian  that  the  cause  of  action  is  stated  in  a  loose  mam 
This  is  something  like  a  special  demurrer  in  the  County  0 
after  verdict.  The  statement  will  do.]  2.  As  to  the  release, 
is  admitted  that,  if  there  was  any  evidence  at  all  of  fraud,  thd 
no  ground  of  appeal ;  but  it  is  submitted  that  there  was  no  evidi 
at  all  of  fraud. 

E.  U\  CoXy  for  the  respondents  (the  plaintiffs  below).—' 
real  question  intended  for  the  opinion  of  the  court  is  whed 
assuming  the  judge  to  be  satisfied  of  the  fact  of  fraud,  he  Imi 
right  to  treat  the  release  as  void  and  of  no  effect.  That  iii 
now  disputed,  and  the  point  that  has  been  argued  is,  that  the  jd 
was  not  justified  in  coming  to  the  conclusion  upon  the  endl) 
that  the  release  was  procured  by  a  fraud.  It  is  clear  that,  tf  f^ 
was  any  fact  which  was  evidence  of  the  fraud,  the  judge  ii 
proper  person  to  decide  upon  it,  and  this  court  will  not  inta 
with  his  decision.  The  bond  was  made  by  a  marksman,  9sA\ 
consideration  was  given,  and  from  those,  and  the  other 
stances  of  the  case,  the  judge  came  to  the  conclusion  thill 
release  was  a  trick  and  a  fraud. 

Maule,  J. — Here  the  releasing  plaintiff  and  the  othen 
good  c^iuse  of  action  against  the  defendant.     Then  the 
plaintiff  is  sought  out  by  the  clerk  of  the  defendants  attoia^i 
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ning  of  the  trial     The  clerk  states  that  he  explained  the    Wbdlakb 
him,  but  not  that  he  said  anything  about  his  cause  of  ^"^  othkrs 
Now,  when  the  defendant's  attorneys  sent  their  clerk  to     saii^kst. 

who  had  a  good  cause  of  action,  with  a  release  ready  drawn,        

consideration  appears  to  have  been  given,  I  cannot  say  that       ^^* 
nothing  from  wnich  to  infer  a  fraud.  ^mdmos  rf 

LIAM8,  J. — There  is  a  total  absence  of  explanation  how  the  iNirttbiOaft. 
ime  to  go  to  Dunstone  to  get  the  release ;  and  it  is  more 
le  absence  of  the  evidence  which  might  fairly  have  been 
d,  if  the  release  had  been  bon&fidey  than  from  the  evidence 
18  actually  given,  that  I  think  that  there  was  some  ground 
judge  presuming  that  it  was  a  fraud. 
POURD,  J. — I  do  not  wish  to  be  understood  as  saying  more 
at  there  was  some  evidence  of  fr^ud  in  this  case. 

Judgment  for  the  respondents. 


COURT  OF  QUEEN'S  BENCH. 

COUNTY  COURT  APPEAL. 
June  19,  1851. 
(Before  Patteson  and  Wightman,  JJ.) 

Jonas,  appellant,  v.  Adams,  respondent. 

Evidence — Appeal — New  trial, 

nifor  breach  of  covenant  was  tried  by  a  jury y  and  a  verdict  found 
fhe  plaintiff.  The  defendant  appealed^  on  the  ground  that  the 
e  had  improperly  received  certain  evidence.  The  court  was  of 
ion  that  the  evidence  had  been  improperly  received^  and  the 
utant  applied  that  judgment  might  be  entered  for  him : 
haty  under  13  4*  ^^  V^^  c,  61,  s,  14,  the  court  had  no  power  to 
side  the  verdict  of  the  jury^  and  to  direct  judgment  to  be  entered 
(he  defendant,  and  that  it  could  do  no  more  than  direct  a  new 
» 

[S  was  an  appeal  from  the  County  Court  of  Plymouth.  The 
iction  was  for  breach  of  covenant.  The  cause  was  tried  by  a 
rho  gave  a  verdict  for  the  plaintiff.  The  ground  of  appeal 
lat  evidence  of  a  conversation,  which  took  place  at  the  time 
mating  the  deed  containing  the  covenant  sued  upon^  had  been 
yerlj  received. 

TT  2 
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JoMAB  Collier  aopeared  for  the  appeUont  (the  defeiidaiilbekm)^ 

iJ^     court  callea  on — 

,   ■  Greenwood,  Q.  C,  for  the  respondent  (the  phintiff  bdm 

1801.  contended  that  the  evidence  was  admiiwibie;  for,  aldi 
would  have  been  inadmiBuble  for  the  puipoae  of  VBiyii^  t 
yet  it  might  be  received  as  bearing  upon  the  faraaidi  of  cov 

*M  £PATT£SONy  J. — It  is  quite  dear,  frcmi  the  caae^  that 

gave  thdr  verdict  entiiUy  on  the  sufqpoeed  nurol  agreei 
tempted  to  be  introduced  by  the  evidence  of  toe  oonvenat 
rule  of  law  is  more  dear  thEui  that  evidenee  of  oonversatii 
previous  to  an  agreement  being  reduced  into  writing 
admissible  to  vary  the  written  contract.  The  evidence 
this  case,  improperly  received.] 

CoUier  applied  to  the  court  to  order  judgment  to  be  enf 
the  defendant,  under  s.  14  of  13  &  14  Vict,  c  61,  which 
appeal  He  court  of  appeal  "  may  dther  order  a  new 
such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be 
for  either  party,  as  the  case  may  be,  and  may  make  su 
with  respect  to  the  costs  of  the  said  appeal,  as  such  co 
think  proper.^ 

Pattesok,  J. — It  seems  to  me  that,  under  this  section, 
no  power  to  set  aside  the  verdict,  and  direct  a  judgmei 
entered  for  the  defendant.  We  can  only  grant  a  new  trii 
discretionary  power,  contwied  in  the  last  aentenoe,  aj^ 
to  the  costs  or  the  appeal. 

WiGHTMAN,  J. — Had  the  case  been  a  decision  by  the 
the  County  Court  alone,  without  the  intervention  of  a , 
might  have  directed  judgment  to  be  entered  for  the  dc 
When  there  is  a  verdict  of  a  jury,  we  can  do  no  more  thai 
new  trial. 

Appeal  allowed  ;   new  trial  gi 
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COURT  OF  QUEEN'S  BENCH. 

COUNTY  COURT  APPEAL. 

Trinity  Term,  1851. 

(Before  Patteson  and  Wightman,  JJ.) 

June  19,  and  November  26,  1851. 

Bridges  v.  Hawksworth.  (a) 

rover — Property  in  lost  goods — Finder — Place  of  finding, 

ler  of  lost  goods  has  a  good  title  to  them  against  all  the  worlds 
the  true  owner;  and  that  right  is  not  affected  by  the  circumstance 
ey  toere  found  inside  the  shop  of  another  person^  and  hafided  over 
jTor  the  mere  purpose  of  delivering  them  to  the  true  owner,  if  he 
appear, 

i  was  an  appeal  firom  the  Westminster  County  Court.  The 
tion  was  brought  by  the  plaintiff  to  recover  from  the  de- 
the  value  of  several  bank  notes,  which  he  had  found  on  the 
the  defendant's  shop. 

facts  were,  that  in  October,  1847,  the  plaintiff  went  into 
nt's  shop  on  business,  and,  as  he  was  leaving,  picked  up 
3  floor  a  parcel  containing  bank  notes  to  the  amount  of  65L 
lediately  showed  it  to  the  shopman ;  and  thereupon  the  de- 
was  called  into  the  shop,  and  requested  by  the  plaintiff  to 
le  notes,  until  the  owner  appeared  to  claim  them.  The 
dt  did  so,  and  advertised  the  notes  in  the  newspapers;  but  no 
ame  to  claim  them.  Three  years  having  elapsed^  and  no 
ppcaring,  the  plaintiff  applied  to  the  defendant  to  return 
2S,  offering  to  pay  the  expenses  of  advertising,  and  to 
f J  the  defendant  in  case  the  real  owner  should  afterwards 
but  the  defendant  refused  to  do  so,  and,  consequently,  the 
action  was  brought.  The  judge  decided  in  favour  of  the 
the  defendant ;  but  it  was  found,  as  a  fact  in  the  case,  that 
DtifF,  when  he  handed  the  notes  over  to  the  defendant,  did 
ad  to  divest  himself  of  any  title  which  he  might  have  to  them. 

June  19. 

(with  him  Heath),  for  the  appellant. 
,  cootrd.  Cur,  adv,  vult, 

•E80N,   J.,  now  delivered   the  judgment  of  the  court. — 

I  ease,  relating  onlj  to  general  law,  and  not  to  that  of  the  County  Courts,  is  mnch 

I. 


Hawks- 


668  couinT  coubtb 

The  notes  which  are  the  sabiect  of  tlus  mo&m  were  dn] 

mere  aoddent  in  the  shop  of  the  defendant,  hj  the  owner  * 

The  facts  do  not  warrant  the  suppoution  that  they  had  be 

ated  there  intentionally,  nor  has  the  case  been  pat  at  all « 

^^*       sronivl     The  plaintiff  found  them  on  the  floor,  tluej  bdi 

Tn9trfir    lestly  lost  by  some  one.    The  general  rieht  of  liie  fiidc 

i9oda/amd-'  article  which  has  been  lost,  as  against  all  tne  wotld  ezoept 

^pt!^^    owner,  was  established  in  die  case  c£  Armumrjf'V.IMammi 

jh^      504),  which  has  never  been  disputed*  This  right  woaUde 

accrued  to  the  plaintiff  had  the  notes  been  pidced  op  by  \m 

the  shop  of  the  aefendant ;  and  if  he  once  haa  the  right,  the  < 

that  he  did  not  intend,  by  delivering  the  notes  to  the  d 

to  wuve  the  title  (if  any)  which  he  had  to  them,  but  t 

handed  to  the  defendant  merely  for  the  purpoae  of  delivex 

to  the  owner,  should  he  appear.  Nothing  that  was  done  a 

has  altered  the  state  of  tmngs;  the  advertuements  inserl 

news{Mpers  referring  to  the  defendant  had  the  same  ol 

Slaintiff  has  tendered  the  expense  of  these  advertisemei 
efendant,  and  offered  him  an  indemnity  against  any  cb 
nmde  by  the  real  owner,  and  has  demanaed  the  notes, 
therefore,  resolves  itself  into  the  single  point  on  which  i 
the  learned  judge  decided  it,  namely,  whether  the  circuD 
the  notes  being  found  in  the  defendant's  shop  ffives  hii 
fendant,  the  right  to  have  them,  as  against  the  ^aintiff  ^ 
them.  There  is  no  authority  in  our  law  to  be  fbond  direct!; 
Perhaps  the  nearest  case  is  that  of  Merry  v.  Chrtenn  M.  & 
but  it  differs  in  many  respects  from  the  present.  We  wen 
in  the  course  of  the  argument,  to  the  learned  work  of  Yon 
edited  by  Chief  Justice  Perry ;  but  even  this  work,  full 
subtle  distinctions  and  nice  reasoningef,  does  not  affi)rd  f 
of  the  present  questiou.  It  was  well  asked  on  the  argum^ 
defendant  has  the  right,  when  did  it  accrue  to  him  ?  I 
must  have  been  antecedeut  to  the  finding  bv  the  plaintif 
finding  could  not  give  the  defendant  any  right.  If  the  i 
been  accidentally  kicked  out  of  the  shop,  and  there  found 
one  passing  by,  could  it  be  contended  that  the  defendant 
tied  to  them  from  the  mere  fact  of  their  being  originaU; 
in  his  shop  ?  If  the  discovery  had  never  been  communica 
defendant^  could  the  real  owner  have  had  any  cause 
against  him  because  they  were  found  in  his  house?  Cert 
The  notes  never  were  in  the  custody  of  the  defendant,  s 
the  protection  of  his  house,  before  tney  were  found,  as  tl 
have  been  had  they  been  intentionally  depomted  there; 
defendant  has  come  under  no  responsibility,  except  from 
munication  made  to  him  by  the  plaintiff,  the  finoer,  and 
taken  by  way  of  advertisement.  These  steps  were  really 
the  defendant  as  the  agent  of  the  plaintiff,  and  he  has  be 
an  indemnity,  the  sufficiency  of  which  is  not  diaputed. 
therefore,  no  circumstances  in  this  case  to  take  it  oi 
general  rule  of  law  that  the  finder  of  a  lost  article  is  eat 
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inst  all  persons,  except  the  real  owner;  and  we  think  that     Bridobs 
lie  must  prevail^  and  that  the  learned  judge  was  mistaken  in      ^  ^* 
g  that  the  place  in  which  the^  were  found  makes  any  legal      worth. 

nee.  Our  juogment,  therefore,  is,  that  the  plaintiff  is  entitled        

le  notes  as  against  the  defendant;  that  the  judgment  of  the        ^^^^' 
3elow  must  be  reversed,  and  judgment  given  for  the  plaintiff 
I ;  plaintiff  to  have  the  costs  of  appeal 

Judgment  reversed^  with  coats. 


BAIL  COURT. 

Trinity  Term,  1851. 

(Before  Wightman,  J.) 

Jokes  and  Wife  v.  Curret  and  Wife. 

Prohibition^^wrisdictUm — Malicious  prosecution, 

nans  stated  the  cause  of  action  in  the  following  terms: — **For  that 
teife  assaulted  the  wife  of  the  plaintiffs  on^  Sfc,  and  maliciously 
id  her  to  be  wrongfully  charged  with  stealing^  jrc,  and  to  be  con^ 
I  through  the  streets,  and  to  be  locked  up  and  detained  in  custody, 
tchereby  the  plaintiff  was  put  to  expenses  in  producing  witnesses 
other  persons  in  clearing  the  plaintiffs  said  wife  from  the  said 
Twous  assatdt  and  charge,^  S^c.  Particulars  were  annexed  in  terms 
ar  to  the  summons,  claiming  for  damages  a  sum  of  lOL 
hat  this  was  an  action  for  a  malicious  prosecution,  and,  by  sect.  60 
e  County  Courts  Act,  the  County  Court  had  no  jurisdiction  to  en* 
in  a. 

lis  case,  a  rule  had  been  obtained  calling  upon  the  plaintiffs 
show  cause  why  a  writ  of  prohibition  should  not  issue  to 
1  proceedings  in  the  action. 

laint  had  been  entered  in  the  Southwark  County  Court  of 
r^  and  the  summons  stated  the  cause  of  action  as  follows : — 
that  your  wife  assaulted  the  wife  of  the  plaintiff  on  the  25th 
■ch,  1851,  and  maliciously  caused  the  plaintiff's  wife  to  be 
Fblly  chained  with  stealing  a  shawl,  and  conveyed  from  her 
through  the  streets  to  the  station,  and  caused  her  to  be  locked 
detained  in  custody  at  and  in  the  police  cell,  in  the  borough 
thwark,  from  eight  o'clock  at  night  of  the  said  25th  of  March 
ffittin^  of  the  police  court  of  the  26th ;  and^  further,  caused 
lintiff  Mary  Anne  Jones,  and  another  surety,  to  be  bound  in 
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joxks  and 
Wife 

V. 
CURRET  AND 
WlKK. 


1851. 


recognizances  for  the   due  appearance  of  the  wife  of  the  ■! 
plaintiff  at  the  said  police  court  on  Tuesday,  the  15th  dty  ii 
April,  1851,  to  await  any  indictment  which  might  be  foand 
the  wife  of  the  plaintiff;  whereby  the  plaintiff  was  put  to 
in  producing  witnesses  and  other  persons  on  clearing  the 
said  wife  from  the  said  malicious  assault  and  charge^  to  the 


pltint 


JurUdiction^  damage,"  &c 


Ilaliciovs 
prvtecativn. 


The  particulars  of  demand  contained  a  similar  statementyi 
claimed  10/.  15*.  2d.  damages. 

It  appeared  from  the  affidavits  on  which  the  motion  was 
that,  upon  the  hearing  of  the  plaint,  it  was  objected  on  the  pttt( 
the  defendants  that  the  judge  had  no  jurisdiction  to  try  the 
upon  the  ground  that  this  was  an  action  for  a  malicious  pi 
tion,  and,  consequently,  within  the  proviso  of  the  58th  sectkttt 
the  9  &  10  Vict,  c  95.     The  judge,  however,  decided  that  he 
jurisdiction,  and  proceeded  to  bear  and  determine  the  plaint,  gi! 
judgment  for  the  plaintiffs  for  the  amount  of  damages  sought  tol 
recovered.     It  also  appeared  that  the  giving  into  custodj  of 
plaintiff  Mary  Anne  Jones,  by  the  defendant  Cecilia  Currey, 
the  only  assault  proved  and  found  by  the  judge  to  have  been 
mitted,  nor  was  the  judgment  given  for  any  other  assault. 

T.  Jones  now  showed  cause. — The  only  question  was,  whether  I 
judge,  in  the  matter  before  him,  proceeded  as  on  a  plaint 
malicious  prosecution.     The  terms  of  this  plaint  would  coi 
a  good  declaration  in  trespass.     It  was  stated  that  the  wife  of  ( 
party  as^aulted  the  wife  of  the  other ;  and  the  words  *'  caused 
to  be  conveyed  from  her  house  through  the  street  to  the 
and  caused  her  to  be  locked  up  and  detained  in  custody  at  andl 
the  police  cell/'  were  the  ordinary  terms  of  a  declaration  in  ti 
for  fjilse  imprisonment.  The  judge  had  clearly  jurisdiction  ovff  I 
assault,  and  a  prohibition  will  not  go  where  the  judge  has  ji 
tion  over  any  part  of  the  complaint,  but  only  where  his  juris 
is  entirely  excluded. 

Massy  DawsoUy  in  support  of  the  rule. — We  show  that  the 
assault  proved  was  the  giving  into  custody ;  that  is  not  dispi 
The  judge,  therefore,  adjudicated  upon  all  the  other  circumsti 
involved  in  and  surrounding  that  act.  To  give  the  County  C< 
jurisdiction,  there  must  be  an  actual  assault,  and  not,  as  in  this 
a  merely  constructive  one,  by  giving  a  person  into  custody, 
plaint  might  be  taken  to  be  cither  in  trespass  or  case;  but  this' 
attributable  to  the  method  of  pleading  adopted  in  these  inter 
courts,  and  was  an  instance  of  the  confusion  created  by  depai 
from  old  and  well-established  rules.  Again,  by  the  practice  of  1 
County  Courts,  a  plaintiff  is  restricted  to  his  particulars  of  demii 
and,  looking  at  the  pai:ticulars  in  this  case,  it  clearly  appeared  th 
the  act  for  which  damages  were  claimed  was  the  maliciously  causi 
the  wife  of  the  plaintiff"  to  be  wrongfully  charged  with  stealing, 
can  only  be  gathered  from  the  summons  and  particulars  taken  tJHJ 
gether  that  the  action  was  one  for  a  malicious  prosecution;  and,il 
the  absence  of  any  express  rule  to  guide  the  court  in  its  const^l^ 
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d  of  those  documents,  the  old  rule  would  be  adopted,  and  the    Joinn  ahd 
■dings  would  be  construed  most  strongly  against  the  party        ^^ 

■ding.  CURBT    AHD 

E¥iOHTMAN,  J. — The  only  question  in  this  case  is,  whether  a        Wife. 
tut  in  a  County  Court  is  wholly  or  in  part  a  plaint  for  a  mali-        J[^ 

18  prosecution.      The   summons   states  that  the  wife  of  the        . 

sndant  assaulted  the  wife  of  the  plaintiff,  and  maliciously  caused  JurUdictum^ 

to  be  charged  with  stealing  a  shawl,  &c,  whereby  the  plaintiff  ^^^ff^c^^f^ 
I  put  to  expenses  in  clearing  the  plaintiff's  wife  from  the  said 
idoas  assault  and  charge.  Now,  it  is  contended  that  the  words 
eaulted  the  wife  of  the  plaintiff"  may  be  taken  to  mean  some- 
tg  more  than  a  constructive  assault,  and  that,  under  that  charge 
Lssault,  the  County  Court  Judge,  without  exceeding  his  juris- 
ion^  might  have  inquired  into  all  the  circumstances,  although 
r  may  seem  to  constitute  a  malicious  prosecution,  and  that  he 
hi  give  damages  for  those  circumstances  under  the  simple 
^ge  of  assault.  There  is  no  ground,  however,  upon  which  such 
urgument  can  be  supported.  The  charge  of  assault  simpliciter 
mrs  to  be  an  introduction  to  what  follows.  The  particulars  of 
and  are  also  brought  before  me,  and  there  again  the  words  of  the 
mons  are  repeated,  and  then  one  sum  of  10/.  15«.  2d.  is  clfumed 
ill  the  damages  sustained  by  the  assault  and  malicious  charge ; 
it  appears,  that  was  within  a  trifle  the  amount  the  judge  awarded. 

plaintiffs  do  not  claim  so  much  for  the  assault,  and  so  much 
Jie  circumstances  attending  the  as£ult,  but  put  it  altogether 
ae  sum.  The  objection  was  taken  before  judgment  was  given: 
judge5  however,  proceeded  to  hear  and  determine  the  plaint. 
[»ther  assault  was  before  the  judge  but  that  which  was  a  con- 
etive  assault,  viz.,  "  the  giving  into  custody.^  The  plaintiffs 
\  not  denied,  by  an  affldavit,  that  this  was  a  case  of  malicious  pro- 
Elion ;  but,  upon  the  whole  case,  as  represented^to  the  court  by 
iffidavit  of  the  defendants,  and  upon  looking  at  tne  summons  and 
iculars  of  demand,  it  does  sufficiently  appear  that  it  was  a  case 
laliinous  prosecution.  A  prohibition  will,  therefore,  be  granted, 
&e  ground  that  this  is  one  of  the  cases  excepted  from  the  juris- 
ion  of  the  County  Courts  by  the  58  th  section  of  the  statute. 

Rule  absolute. 
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EXCHEQUEB  CHAMBEB. 

July  20, 1851. 

Layet  v.  The  Queen. 

Pefjury  m  a  County  Court — Form  rfmdietmtnL 

An  indictment  for  perjury  averred  that  *'  on,  Ae^  m  tke 
County  Court  of  Middlesex^  holden  at  the  (Umrt'homm  in 
street^  Whitechapel,  in  the  parish  of  ifc^  in  the  Qnmty  of, 
before  J.  3f.,  serjeant-at-lawy  then  and  there  being  judge  of  On 
courty  a  certain  action  on  contractj  then  pending  in  the  mi  ' 
Courtj  between  A,  L,y  suing  cu  widow  and  executrix  ofH,  L^ 
and  R.  H.^  defendanty  came  on  to  be  tried,  and  was  then^  in  due^ 
of  law,  tried  and  heard  before  the  said  J.  M^  SfC.;  unom  wkUk\ 
the  said  A.  L.y  SfC.y  tendered  herself  as  a  witness  on  her  own  ' 
and  was  duly  sworn,  ^.,  before  the  said  J.  If.,  them  and  there 
judge  of  the  said  court  as  aforesaid,  and  then  and  there 
sufficient  and  competent  authority  to  administer  the  said  odi] 
her,**  ^.: 

Held,  upon  writ  of  error,  first,  that  the  court  was  sufficiently 
as  a  court  held  under  stat.  9  ^  10  Vict,  c.  95;  and,  secondbf,\ 
although  there  was  no  express  averment  that  the  oath  was  admii 
in  a  judicial  proceeding  over  which  the  court  had  jurisdiction^  i 
averment  was,  by  necessary  intendment,  involved  in  the  allegatitm^ 
the  judge  had  sufficient  atUhority  to  administer  the  said  oath. 

ERBOR  from  the  Court  of  Queen's  Bench,  upon  a  judgmailj 
imprisonment,  passed  by  Lord  Campbell  at  Nisi  Prius, 
the  following  indictment,  which  had  been  remoyed  bj  certiararis 
"  Central  Criminal  Court, )      The  iurors  for  our  Lady  the  ^ 

to  wit.  )  upon  their  oath  present,  that 

fore  and  at  the  time  of  the  committing  of  the  offence  hei 
mentioned,  to  wit,  on  the  ninth  day  of  April,  in  the  year  oft 
Lord,   1850,  in  the  Whitechapel   County  Court  of  Ali< 
holden  at  the  Court-house  in  Osbome-street,  Whitechapd,  in 
parish  of  St.  Mary,  Whitechapel,  in  the  county  of  MidmeseXi 
within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
James  Manning,  Serjeant-at-Law,  there  and  then  being  the  ji 
of  the  said  court,  a  certain  action  on  contract,  then  peiKlingiB 
said  County  Court  between  Ann  Layey,  suing  as  widow  m' 
cutrix  of  the  last  will  and  testament  of  Hyam  Layey,  d< 
plaintiff,  and  Robert  Hannah,  defendant,  came  on  to  be  trie^ 
was  then  and  there,  in  due  form  of  law,  heard  and  tried  hj 
before  the  said  James  Manning,  then  and  there  being  judge  of  ^ 
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jT  Court  as  aforesaid ;  upon  which  said  hearing  and  trial      Latxt 
in  Lavey,  of  the  pmah  of  St  Paul,  Shadwell^  in  the  «     ^mt 

Middlesex,  and  within  the  jurisdiction  of  the  said  Central     ™ 

k)urt,  widow,  appeared  and  tendered  herself  as  a  witness       i85i. 
L  behalf,  and  was  then  and  there,  within  the  jurisdiction    nT~. 
Central  Criminal  Court,  duly  sworn,  and  took  her  cor-  ^^^ 
before  the  said  James  Manning,  then  and  there  being 
le  said  court  as  aforesaid,  and  then  and  there  having 
nd  competent  authority  to  administer  the  said  oath  to 
id  Ann  Lavey,  in  that  behalf,  that  the  evidence  which 
d  Ann  Lavey,  should  give  to  the  court  then  and  there 
he  matter  then  and  there  in  question  between  her,  the 
Lavey,  and  the  said  Robert  Hannah,  should  be  the 
(vhole  truth,  and  nothing  but  the  truth.  And  the  jurors 
pon  their  oath  aforesaid,  do  further  present,  that  at  and 
learing  and  trial  of  the  said  action  as  aforesaid,  it  then 
became  and  was  a  material  question  in  the  said  action, 
e,  the  said  Ann  Lavey,  had  ever  been  tried  at  the  said 
iminal  Court  for  any  offence  whatever,  and  whether  the 
Lavey  had  ever  been  in  custody  at  the  Thames  Police 
Stepney,  in  the  said  county  of  Middlesex,  charged  with 
3  whatever.     And  the  jurors  aforesaid,  upon  their  oaths 
lo  further  present  that  the  said  Ann  Lavey,  being  so 
i  as  aforesaid,  and  not  having  the  fear  of  Grod  before  her 
egarding  the  laws  of  this  realm,  but  being  moved  and 
the  instigation  of  the  devil,  and  contriving  and  intending 
the  due  course  of  law  and  justice,  and  unjustly  to  oppress 
ve  the  said  Robert  Hannah,  and  to  subject  him  to  the 
f  divers  large  sums  of  money,  and  sundry  costs,  charges, 
»es,  then  and  there,  and  within  the  jurisdiction  of  the  said 
nminal  Court,  on  the  said  hearing  and  trial  of  the  said 
)n  her  oath  aforesaid,  falsely,  corruptly,  knowingly,  wil* 
maliciously,  before  the  said  James  Manning,  then  and 
y  such  judge  of  the  said  County  Court  as  aforesaid,  did 
[  swear,  and  amongst  other  things  in  substance  and  to 
following — that  is  to  say,  that  she,  the  said  Ann  Lavey, 
been  tried  at  the  said  Central  Criminal  Court,  on  an 
for  having  feloniously  uttered  a  forged  indorsement  to 
)ill  of  exchange,  well  knowing  it  to  have  been  forged, 
ntent  to  defraud  one  Adolphus  Brandt  and  another;  and 
id  Ann  Lavey  had  never  been  tried  at  the  said  Central 
yourt  for  any  offence  whatever ;  and  that  she,  the  said 
iy,  had  never  been  in  custody  at  the  Thames  Police 
Stepney,  in  the  said  county  of  Middlesex,  charged  with 
ered  the  said  forged  indorsement  as  aforesaid ;  and  that 
nn  Lavey  had  never  been  in  custody  at  the  said  Thames 
,tion,  charged  with  any  offence  whatever.     Whereas,  in 
fact,  the  said  Ann  Lavey  was,  to  wit,  at  a  session  of  the 
riminal  Court,  held  on  the  21st  day  of  August,  in  the 


.   ♦ 
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L4^n      year  of  oar  Lord  1843^  tried  in  dae  form  of  kir  Ar  a 
oflbnoe  on  an  indiotment  for  having  fSdoaioady  nttmd  i 

indomenient  to  a  certain  Ull  of  exchange,  well  knowiw  it 

1851.  been  forged,  with  intent  to  defiand  one  Adolphu  Bra 
t~  another;  and  whereas  also,  in  tmth  and  in  fiwl*  the  a 
SSffcJli  Lavey  was,  to  wit,  on  the  2l8t  day  of  Ansost,  in  the  yn 
^^  '  Lord  1843,  m  cnstody  at  the  ThaineB  Polioe  Stelioa  i 
chaiged  with  a  certein  ofiencci  to  wit,  with  lumiy  obtw 
means  of  a  forged  note,  the  sum  of  one  pound  fire  8faiDiii| 
intent  to  defrand  Thomas  Yates ;  and  so  die  jnraiv  aforesai 
their  oaths  aforesaid,  do  say  that  the  said  Ann  Lawy,  on 
9th  day  of  April,  in  the  y^r  of  our  Lord  IBM,  at  the  Whil 
County  Court  of  luGddlesex  aforesaid,  at  the  paziah  afores 
within  the  jurisdiction  of  the  said  Central  Ciiminal  Goort,  be 
said  James  Mannine,  then  and  there  hmig  suoh  jn^^  of 
County  Court  as  aforesud,  and  having  sodi  power  and  a 
as  aforesaid,  by  her  own  act  and  consent,  and  of  her  o^ 
wicked  and  corrupt  mind,  in  manner  and  form  aforesaid, 
wickedly,  wilfoUy,  and  corruptly  did  commit  wjlfbl  and 

i'ury,  to  the  great  displeasure,**  &c. 
lie  following  points  were  stated  for  aignment: — 
L  That  it  does  not  appear  from  the  incuctment  that  ih 
was  such  a  court  as  the  supposed  court  thermn  deeciibei 
Whiteohapel  Countr  County  Court  of  Middlesez,  or  tl 
court  was  ever  lawfully  created  or  established  under  stat 
Vict.  c.  95,  or  ever  lawfully  existed;  nor  does  it  appear  : 
indictment  whether  that  court  was  a  Court  of  Becord  c 
Record,  or  that  the  same  court  had  any  jurisdiction  to  hoi 
or  try  the  action  on  contract  mention^  in  the  indictment. 

2.  That  it  does  not  appear  from  the  said  indictment 
cause  of  action  for  which  the  action  on  contract  in  the  saic 
ment  mentioned  was  commenced  in  the  said  Whitechwel 
Court  of  Middlesex,  arose  or  accrued  within  the  junsd: 
that  court,  or  was  a  cause  of  action  over  or  in  respect  < 
that  court  had  jurisdiction^  or  that  the  sum  sought  to  be  n 
by  the  said  action  did  not  exceed  2021,  or  was  of  such  an 
as  to  be  recoverable  in  that  court.  And  it  is  in  the  said  inc 
alleged  that  Ann  Lavey  sued  in  the  said  action  as  widow  i 
cutrix  of  the  last  will  and  testament  of  Hyam  Lavey,  d 
whereas  the  said  Ann  Lavey  could  not  by  law  maint 
action  on  contract  in  the  capacity  of  or  as  such  wid 
executrix. 

3.  That  it  appears  from  the  indictment  that  some  i 
matter  of  fact  in  tne  said  action  came  on  to  be  tried  by  an 
James  Manning  in  the  said  indictment  mentioned,  imd  t 
said  Ann  Lavey  tendered  herself  as  a  witness  on  her  own 
but  it  does  not  appear  from  the  said  in^ctment  that  t 
James  Manning  had  any  power  or  authority  to  try  sodi  : 
matter  of  fact,  or  that  the  said  Ann  Lavey  coiud  lawf 
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examined  as  a  witness  on  her  own  behalf  in  a  cause  in  Lavst 

e  was  the  plaintiff.  *• 

it  though  the  indictment  states  that  Ann  Lavey  was  duly  °*^^'°^' 

d  took  her  corporal  oath  before  the  said  James  Manning  i85i. 

evidence  which  she  should  give  should  be  such  as  in  the  „  *:: — . 

itment  in  that  behalf  mentioned,  yet  the  said  indictment  c^tj'ccurt 
state  that  the  said  Ann  Lavey  took  her  corporal  oath  or 
m  upon  the  Holy  Gospel  of  God,  oc  in  any  other 

at  it  does  not  sufBciently  appear  from  the  indictment 
the  evidence  to  which  the  said  Ann  Lavey  was  sworn,  as 
lictment  mentioned,  was  to  be  given  by  her  in  the  said 
ipel  County  Court  of  Middlesex  or  in  the  Central  Cri- 
»urt  in  the  said  indictment  mentioned,  nor  does  the  said 
It  sufBciently  show  of  which  of  those  two  counts  James 
,  in  the  said  indictment  mentioned,  was  the  judge, 
it  the  indictment  alleges  that  Ann  Lavey  was  sworn  and 
corporal  oath  as  therein  mentioned  with  respect  to  the 
which  she  should  give  to  the  court  therein  in  that  behalf 
d ;  but  tlie  evidence  upon  which  the  perjury  is  assigned 
indictment  alleged  to  have  been  given  before  James 
,  and  the  indictment  does  not  allege  James  Manning  to 
n  the  court  to  which  was  to  be  given  the  evidence  with 
3  which  Ann  Lavey  was  sworn,  as  in  the  said  indictment 
d ;  and  it  does  not  sufficiently  appear  from  the  said  indict- 
vhich  of  the  two  courts  therein  mentioned  Ann  Lavey  was 
be  evidence  with  respect  to  which  she  was  sworn,  as  in  the 
it  mentioned. 

it  the  indictment  does  not  sufficiently  allege  or  show  the 
ty  of  the  evidence  upon  which  the  perjury  is  assigned  to 
-eference  to  the  question  or  matter  to  be  tried,  or  that  it 
3rial  with  reference  to  the  question  or  matter  to  be  tried ; 
averments  and  statements  introduced  into  and  contained 
id  indictment,  for  the  purpose  of  showing  the  materiality 
idence  upon  which  the  perjury  is  assigned,  are  not  sufficient 
>urpose ;  and  that  it  is  consistent  with  the  said  indictment 
evidence  upon  which  the  perjury  is  therein  assigned  was 
nmaterial,  and  was  evidence  upon  which  perjury  could  not 
be  assigned.  That  the  indictment  contains  the  following 
1,  that  IS  to  say:  ^' And  the  jurors  aforesaid,  upon  their 
esaid,  do  further  present,  that  upon  the  hearing  and  trial 
id  action  as  aforesaid,  it  then  and  there  became  and  was  a 
question  in  the  said  action."  And  such  allegation  is  im- 
f  followed  by  a  statement  of  divers  matters ;  and  it  does 
IT  from  the  said  indictment  to  which  of  those  matters  that 
1  applies  or  relates. 
It  the  indictment  ought  to  have  concluded  contra  formam 

,  for  the  plaintiff  in  error. 
Tff€ut,  contr^. 
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Latxt  The  following  authorities  dted :   R.  y.  Emnytm  (1  On:  ft  1 

••  319)  ;  R.  Y.  Overton  (4  Q.  B.) ;    Ryalb  ▼.  TTfe  Queen  (18  L.  J.I 

TbmQuemb.  j^  c^.  3  Inst  166;  3  Salk.  270.) 

1861.  CftTm  am»  mL 

Perim^k^  a  JUDGMENT. 

Omuji  Comi,      p^j^gjg^  B, — In  this  case  I  have  now  to  deliver  tiie  Jod^oMU 

the  court.     It  was  an  indictment  for  perjury  oominit'      ~  ' 

County  Courty  and  the  averment  is,  *^that  in  the 

County  Court  of  Middlesex,  holden  at  the  Court-house  in  < 

street,  Whitechapel,  in  the  parish  of  St  Mary,  Whitechaipel,  iii 

county  of  Middlesex,  and  within  the  jurisdiction  of  the  sud  Col 

Criminal  Court,  before  James  Manning,  Serjeant-ftt-Law,  theai 

there  bein^  the  judge  of  the  said  court,  a  certain  action  on 

then  pending  in  the  said  County  Court  between  Ann  Laver,! 

as  widow  and  executrix  of  the  last  will  and  testament  of  7 

Lavey,  deceased,  plaintiff,  and  Robert  Hannah,  defendant,  cmei 

to  be  tried,  and  was  then  and  there  in  due  form  of  law  heard  i 

tried  by  and  before  the  said  James  Manning,  then  and  there 

judge  of  the  said  County  Court  as  aforesaid,  upon  which 

hearing  and  trial  the  said  Ann  Lavey,  of  the  pariah  of  St  * 

Shadwell,  in  the  county  of  Middlesex,  and  witmn  the  ji 

of  the  said  Central  Criminal  Court,  widow,  appeared  and 

herself  as  a  witness  on  her  own  behalf,  and  was  then  and 

within  the  jurisdiction  of  the  said  Central  Criminal  Court 

sworn,  and  took  her  corporal  oath  before  the  said  James  il 

then  and  there  being  judge  of  the  said  court  as  aforesaid^  and  ikaa 

there  having  sufficient  and  competent  authority  to  admtnister  the 

oath  to  her,  the  said  Ann  Lavey,  in  that  behalf,  that  the  ei 

which  she,,  the  said  Ann  Lavey,  should  give  to  the  court  theai 

there  touching  the  matter  then  and  tliere  in  question  between 

the  said  Ann  Lavey,  and  the  said  Robert  Hannah,  should  be 

truth,  the  whole  truth,  and  nothing  but  the  truth."   Then  thq 

out  the  evidence,  and  aver  that  the  question  was  material,  and 

what  she  swore  in  answer  thereto  was  false.  She  pleaded  not 

and  sentence  was  passed  at  Nisi  Prius  of  twelve  months'  imj 

ment,  on  which  she  has  brought  a  writ  of  error.     Two  obji 

were  stated  to  this  indictment     The  first  was,  that  the  cooii| 

which  the  proceedings  took  place,  in  the  course  of  which  the] 

jury  was  committed,  was  not  properly  described.     We  inl 

our  opinion  in  the  course  of  the  argument  that  that  objectioQ 

not  to  prevail.    We  think  it  does  sufficiently  appear  that  the 

was  held  in  pursuance  of  the  9  &  10  Vict.  c.  94,  as  it  is  allq 

have  been  a  County  Court,  and  held  before  a  single  judges 

second  objection  was,  that  there  was  no  averment  that  4e 

of  contract  stated  in  the  indictment  was  one  over  which  the 

Court  had  jurisdiction ;  and  further,  that  no  intendment  ciB 

made  in  favour  of  an  inferior  court  that  the  action  pending  ii 

was  one  over  which  the  court  had  jurisdiction.     If  it  had  not,4f 

perjury  could  could  not  have  been  committed  in  giving  erideBce* 
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3.     For  the  Crown  it  was  contended  that  the  court  might      Latst 
thority  to  put  the  question^  and  have  it  answered,  although         ^ 
LO  junadiction  over  the  case ;  but  that,  even  assuming  that  ^^^°*'"' 
lecessary  that  the  suit  should  be  one  for  a  oause  of  action       issi* 
)le  in  a  County  Court,  in  order  to  render  the  witness  liable        7~. 
lictment  for  perjury,  there  was  a  sufficient  averment  that  omS^^mf, 
ttch  a  suit  involved  in  the  averment  that  the  judge  had 
t  and  competent  authority  to  administer  the  said  oath,  for 
d  have  no  such  authority  (on  the  supposition  that  it  was 
y  that  he  should  have  jurisdiction  over  the  suit,  in  order 
the  oath  binding),  unless  that  very  oath  was  administered 
^urse  of  such  a  suit ;  and  that  the  meaning  of  the  averment 
rity  to  administer  the  oath  was  that  it  was  administered  by 
>erson  in  such  a  proceeding  as  to  make  that  oath  valid  and 
For  the  plaintiff  in  error,  Mr.  Willes  argued  that  it  was 
igh  to  make  that  averment,  but  that  the  statute  23  Geo.  2, 
liired  something  more ;  and  that,  in  setting  forth  the  sub- 
f  the  offence,  it  was  not  enough  to  set  out  the  substance  of 
ter  sworn  to^  and  to  aver  that  it  was  false,  and  the  authority 
udge  to  administer  the  oath,  and  to  show  expressly,  or  by 
ion,  that  the  matter  deposed  to  was  material;  but  that  it 
3  shown  by  an  independent  averment  that  the  oath  was 
bered  in  a  judicial  proceeding  of  which  the  court  had  cog- 

induding  in  that  term  all  proceedings  in  which  wilful 
is  committed  bv  a  false  oath,  because  there  were  several 
proceedings  which  are  meant  to  be  comprised  under  that 
iommissions  of  inquiry  from  the  Crown^  and  others ;  and  for 
i  judgment  of  the  Court  of  Queen's  Bench  delivered  by 
enman,  4  Q.  B.  83  (Reg.  v.  Overton)y  was  cited.  If  it  were 
y  for  us  to  sav  how  we  should  decide  the  present  case,  if  it 
t  distinguishable  from  that,  we  should  require  further  con- 
>n :  but  in  this  case  it  is  expressly  averred  that  an  action 
iding  in  that  court,  presided  over  by  the  judge  who  admi- 

the  oath,  and  that  such  action  was  one  of  contract,  a 
:>f  action  of  which  the  court  may  have  cognizance ;  that  the 
ae  on  to  be  tried  before  him ;  that  the  plaintiff  in  error  was 
^d  as  a  witness  upon  the  hearing,  and  sworn  by  the  judee ; 
a  follows  the  averment  of  a  competence  of  authority  m  £at 
»  administer  the  oath.  It  appears,  therefore,  on  the  present 
that  the  oath  was  administered  in  the  course  of  a  judicial 
ing,  whereas,  in  the  case  of  Reg.  v.  Overton,  the  court  con- 
that  there  was  no  averment  that  the  oath  was  administered 
K>ur8e  of  any  judicial  proceeding;  there  the  alleged  defect 
although  it  was  administered  in  a  judicial  proceeding,  it 
ft  appear  expressly  that  it  was  one  over  which  the  judge 
nimstered  it  had  cognizance.  We  think  it  does  so  appear 
flsary  implication,  for  unless  he  had,  he  could  not  have  had 
to  administer  tiie  said  oath  so  as  to  be  valid  and  binding, 
I  the  true  meaning  of  it.  We  therefore  think  that  in  this 
s  allied  defect  in  the  averment  of  the  substance  of  the 
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Lkm      dhttge  IB  supplied  by  neoesBuy  im^Urmtiai^  br  tlie  ami 

g' the  oompetenqjr  of  authoritj  in  the  judge  to  ranuuBterlh 

?ir~"  and  we  must  infer  that  it  was  prored  at  the  trial  tint 
166L       lawftd  joriadietbn  over  the  proceedings^  and  tlieie  was  an 
*""       avennent  in  the  indictment  that  the  matter  dcpoaed  to  wm 
rial;  thoreforej  the  jodgment  moat  be  aflBrmeA 
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Mkhadmoi  Term,  1851. 
Rb£8  v.  Whxiaxs. 


Ceriiarari — I^raeHee. 

To  preveni  ike  removal  of  a  plaint  from  the  Coun^  Court  by  et 
on  the  ground  of  want  of  jurisdiction  in  the  Superior  Court 
tain  the  action  if  removed,  the  plaint  ought  to  be  eo  franu 
disclose  a  cause  of  action  over  which  the  Superior  Court 
jurisdiction. 

Where  a  plaint  was  removed  from  the  County  Court  by  certio 
the  affidavit  of  the  defendant's  attorney  thai  difficult  guestioni 
would  arise,  the  court  refused  to  quash  the  certiorari,  tho 
affidavit  of  the   plaintiff's  attorney  averred  that  no  such 
questions  of  law  would  arise, 

IN  this  case  a  plaint  bad  been  entered  in  the  County  C 
Merionethshire^  at  Dolgelley^  for  ^*  50/1,  money  had  and  i 
by  the  defendant  for  the  use  of  the  plaintiff,  for  the  lea 
mine,  and  on  an  account  stated.*' 

The  plaint  was  removed  into  this  court  by  certiorari^ 
application  of  the  defendant.  The  ground  of  the  remoTal 
in  the  affidavit  of  the  defendant's  attorney  (on  which  the  n 
granted)  was,  that  difficult  questions  of  law  would  arise  & 
construction  of  a  certain  agreement,  and  as  to  the  admissit 
evidence. 

Morgan  Lhyd  now  moved,  on  behalf  of  the  plaintiff,  to 
the^  certiorari  on  an  affidavit  made  by   the    plaintiff's  at 
which  stated  that  the  sum  sought  to  be  recovered  was 
unliquidated  balance  of  a  partnership  account,  the  phunl 
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t  haying  been  carr3ring  on  the  mine  as  partners,  and  which 
verred  that  no  difficult  questions  of  law  would  arise  at 
There  are  two  grounds  for  this  motion ;  first,  the  plaint 
ause  of  action  over  which  the  Superior  Courts  of  Common 
e  no  jurisdiction,  and  as  this  court  cannot  do  justice  after 
yal  of  the  plaint,  the  certiorari  must  be  quashed ;  and, 
,  as  the  affidavit  of  the  plaintiff's  attorney  denies  that  any 
questions  of  law  will  arise,  the  ground  on  which  the 
was  granted  has  failed. 

B,  B. — If  the  plaint  had  been  really  for  the  unliquidated 
»f  a  partnership  account,  this  court  would  have  quashed 
trarL  But  the  plaint  discloses  a  mere  liquidated  demand, 
herefore,  is  within  the  jurisdiction  of  this  court  If  the 
I  demand  be  really  an  unliquidated  partnership  demand, 
ibandon  the  present  plaint  and  enter  a  fresh  one  in  the 
Court,  describing  it  as  an  unliquidated  balance  of  a 
lip  account,  and  such  a  plaint  could  not  be  removed. 
RSON,  B. — If  the  plaintiff  enters  a  fresh  plaint,  describing 
ad  as  an  unliquidated  partnership  claim,  a  certiorari  wifl 
-anted.  I  am  not  so  sure,  however,  that  a  court  of  equity 
t  grant  it. 
[N,  B.,  concurred. 

CK,  C.  B.,  concurred,  and  added,  ^*  As  to  the  other  point, 
)t  try  on  affidavits,  whether  difficult  points  of  law  are 
.rise  at  the  triaL  The  defendant's  attorney  has  sworn  that 
Id  be  the  case,  and  that  is  a  sufficient  ground  of  removal." 

Ruk  refused. 


WnxiAMB. 

1S51. 


Z   Z 
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BAIL    COURT. 

Mtchaebnoi  Term,  185U 

(Before  Mr.  Justice  WxaHTMAir.) 

Heslop  o.  McGbobgb. 

MomdamuM — JkUrpteader  tmmmum^^NaliM  rfparimilan  of 

Chodskamng  been  eeited  under  an  exeeuiiomaui  of  a  Comi^ 
third  party  claimed  ihem  under  an  amignmeni,  wkereuponik 
took  aui  an  interpleader  sutnmone.   The  eiaimamt  •»  due  Hme  < 
a  partieuiar  of  ike  goode  he  claimed,  eeuHmg  {eriAami  epeetfy 

and  eeUing  forth  kit  ade.    On  the  hearing  it  woe  cifeeied  thai  i 
VHU  bad,  in  not  epee^ying  the  goode  or  including  mni  iiem  bg 
tckeduU,  wkiek  objeetian  thejudgeheUto  be  good,  mmdrefium 
thecaee.     Upon  a  motion  for  a  mOTdamns  to  cou^ifel  kim  to  h 
Heidy  thai  the  particulare  of  daim  were  eufideni,  and  ike 
granted  accordingly. 

THIS  was  a  rule  calling  upon  the  judge  of  the  Count 
of  Durham,  holden  at  Darlington,  to  show  caase  wh\ 
damns  should  not  issue,  comman£ng  him  to  proceed  to  1 
determine  an  interpleader  summons. 

The  facts  of  the  case  were  these :  a  plaint  had  been  enters 
Durham  County  Court,  at  Barnard  Castle,  by  one  Helmarj 
the  defendant,  upon  which  judgment  was  given  for  the  ] 
whereupon,  on  the  16th  of  April  last,  execution  was  leyi 
certain  goods  in  the  possession  of  the  defendant.  To  thee 
the  present  plaintiff  (Heslop)  claimed  to  be  entitled ;  upo 
the  bailiff  who  seized  took  out  an  interpleader  sunmions. 
suance  of  the  rule  upon  the  subject,  which  directs  that  the  ( 
shall,  five  clear  days  before  the  day  on  which  the  summo 
returnable,  deliver  to  the  officer,  &c.  *^  a  particular  of  an 
or  chattels  allied  to  be  the  property  of  the  claimant,  i 
ground  of  his  claim,''  he  gave  the  foUo  wing  notice  of  partici 

"  Take  notice,  that  bv  indenture  bearing  date  the  5tl 
February,  1851,  made  between  James  Henderson  McGre 
Darlington,  in  the  county  of  Durham,  innkeeper,  of  the  o 
and  me,  the  undersized  Robert  Heslop,  of  DarUngtoD,  ei 
spirit  merchant,  of  the  other  part,  all  the  househoM  goods 
ture,  plate,  linen,  and  china,  carts,  carriages,  horses,  casks,! 
personal  estate  and  effects  whatsoever,  of  him  the  s^ 
Henderson  McGeorge,  then  or  at  any  time  thereafter  din 
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uancc  of  the  said  indentnre,  in  or  about  his  houses,  brewery,      Hcstofp 
-emiscs  at  Darlington  aforesaid,  and  at  Ferry  hill,  in  the  said    w^*' 
7  of  Durham  or  elsewhere ;  and  all  the  estate  and  interest        J^!^' 

said  James  Henderson  McGeorge  therein,  were  assigned        1851. 
Dnveyed  unto  me,  the  said  Robert  Heslop,  my  executors,        •"•"" 
istrators  and  assigns,  upon  trust,  on  demand  by  ssdeof  the  said  rntenkadet-^ 
ics  to  raise  the  sum  of  348/.  7s.  lOd.  then  due  and  owing  to  ParttetOanqf 
le  said  Robert  Heslop,  from  the  said  James  Henderson  Mc       **■**• 
e,  as  in  the  said  indenture  is  mentioned,  and  the  interest  to 

due  for  the  same ;  and  further  take  notice,  that  such  de- 
has  been  made,  but  that  the  said  sum  of  348/1  7s.  lOd.  and 
terest  thereon,  still  remains  due  to  me  and  unpaid ;  and  that 
;laim  to  all  and  singular  the  household  goods  and  other  effects 
eing  in  the  dwelling-houses,  and  brewery,  and  premises  in 
cupation  of  the  said  James  Henderson  McGeorge  at  Dar- 
1  and  Ferry  hill  aforesaid. — Dated  this  16th  day  of  April, 

•*R.  Heslop. 

George  Taylor,  Esq.,  high  bailiff  of  the 
mty  Court  of  Durham,  at  Darlington,  and 
Mr.  Oliver,  bailiff  of  the  said  court  at 
lington.*' 

en  the  interpleader  smntnons  came  on  forbearing,  it  was 
3d  on  the  part  of  the  execution  cveditor,  that  the  foregoing 
of  particalars  was  not  sufficient,  inasmuch  as  the  particular 
ougnt  to  have  been  set  forth  in  an  inventory.  After  hearing 
lestion  argued,  the  judge  held  the  notice  of  particular^  to  be 
(nent,  and  refused  to  hear  the  case. 

insan  now  showed  cause. — The  question  is  simply  as  to  the  in- 
3I1C7  of  the  notice ;  and  it  is  submitted  that  this  notice  is  not 
ttxt  for  the  reason  assigned  at  the  hearing  before  the  County 

judge*  The  deed  purports  to  assi^,  not  only  all  the 
which  the  defendant  possessed  at  the  time  of  its  execution, 
1  future-*acquired  ^oods,  and  as  to  these  latter  the  assignment 

be  inoperative :  it  was,  therefore,  necessary  to  name  the 
specifically,  to  see  if  any,  or  what  of  them,  were  those  which 
ly  passed  by  the  assignment. 

BHTMAN,  J. — The  judge,  no  doubt,  might  have  directed  better 
liars  to  have  been  given,  if  he  thought  those  delivered  wer6 
flBlciently  specific,  but  here  he  has  refused  to  hear.  He  says 
tioe  b  insufiScient  because  there  is  no  schedule  of  the  goods. 
huan, — As  there  were  after-acquired  goods  taken,  it  was 
:  that  the  articles  should  be  specified,  that  the  bailiff  might 
what  to  seize. 

GHTMAN,  J.— That  would  be  a  matter  of  proof  upon  the 
ig;  At  present  the  party  claims  the  whole  goods.  It  might 
ity  upon  investigation,  it  might  turn  out  that  the  deed  did 
elude  all  the  goods  seized,  but  that  is  a  matter  for  proof. 
"ery  reason  for  an  interpleader  summons  is,  that  the  bailiff 
i  teU  whose  goods  they  are  that  he  has  seized. 

z  z  2 
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HssLOP  Lush. — The  case  of  Reg.  y.  Richards,  20  Ij.  J.  351,  Q.  &(« 

^^**  also  \Rea.  y.  T/ie  County  Court  Judge  of  Owe^ry^  ante,  492]|i 

precisely  m  point. 

1851.  Atkinson. — After  that  case,  I  find  it  difficult  to  reost  tlib  idk 

v"T"  Lush,  in  support  of  the  rule,  was  not  called  upon. 

Interpleader^  J8«fclltofcfc 

PametJanof 


BAIL  COUBT. 

Michaelmas  Term,  1851- 

(Before  Mr.  Justice  Wiohtman.) 

Ex  parte  The  Overseers  of  Christchubch. 

< 

Mandamus — Execution  for  costs  in  the  Counig  Court — FVaeOte, 

A  debt  was  recovered  by  the  judgment  of  the  County  Court  with 

The  debt  alone  having  been  paid^  the  clerh  of  the  County  Court 

to  issue  executions  for  the  costs, 
Held^  that  before  coming  to  this  court  for  a  mandamus  to  the  clerk, 

cation  should  be  made  to  the  judge  of  the  County  Court  to  ordtr 

clerk  to  issue  execution. 

THIS  was  an  application  for  a  rule  calling  upon  the  clerk  of 
South wark  County  Court  of  Surrey  to  show  cause  why  a 
damns  should  not  issue,  commanding  him  to  issue  execution 
the  goods  of  John  Gore,  for  the  sum  of  5^  2^.  Sd.     A 
having  been  entered  in  the  Southwark  County  Court,  in  wl 
the  overseers  of  the  parish  of  Christchurch,    Surrey,  were 
plaintiffs,  and  John  Gore  the  defendant,  judgment  was 
for  the  amount  claimed,  and  5L  2s.  Sd.  costs.     The  amount 
yered  was  paid  to  the  plaintiffs,  but  not  the  costs.     Appli 
was  made  to  the  clerk  of  the  County  Court  to  issue  executioi 
the  costs  only,  but  he  refused  to  do  so,  on  the  ground  thai} 
analogy  to  the  proceedings  in  the  Superior  Courts,  the  w* 
execution  must  follow  the  judgment.     The  affidavit  in  8up[ 
the  rule,  did  not  state  that  any  application  had  been  made  to 
judge  of  the  County  Court  to  order  the  clerk  to  issue  execution 
Collier,  in  support  of  the  motion. — The  clerk  of  the  Cou 
Court  acted  wrongly  in  refusing  to  issue  execution,  and  this 
will  compel  him  to  do  so  by  mandamus.     The  9  &  10  Vict,  c 
s.  94,  enacts  that,  ^Svhenevcr  the  judge  shall  have  made  an 
for  the  payment  of  money,  the  amount  shall  be  recoverable, 
case  o^  default  or  failure  of  payment  thereof  forthwith,  or  at  th 
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lies,  and  in  the  manner  thereby  directed,  by  execution     Ba  paru 
!  goods,"  &c.,  "  of  the  party  against  whom  such  order  Ovbesbbbs  or 
.de ;  and  the  clerk  of  the  said  court,  at  the  request  of  the   ""^""^^^^ 
cuting  such  order,  shall  issue,  under  the  seal  of  the  court,        issi. 
^facias  as  a  warrant  of  execution  to  the  high  bailiff  of  ^  "T"" 
irho,  by  such  warrant,  shaU  be  empowered  to  levy  or  ^nrnfiffw  for 

levied  by  distress  and  sale  of  the  goods,"  &a,  "such«»<»— ^Vocficn. 
ley  as  shall  be  so  ordered/'  &c.     That  section  imposes 
3on  the  clerk  of  the  court  of  issuing  execution  for  any 
he  sum  which  remtuns  unpaid.     The  form  of  execution 

goods  of  the  defendant,  contdned  in  the  appendix  to 
les,  after  reciting  the  judgment  of  the  court  ordering 
be  paid,  recites  also: — **  And  whereas  the  said  sum  of 
or  the  sum  of  £  ,  being  part  of  the  said  sum  of 

las  not  been  paid  pursuant  to  the  said  judgment.''  Both 

and  the  form  contemplate  execution  issuing  for  a  less 
that  named  in  the  judgment.     There  is  no  analogy 

execution  in  the  County  Court,  and  one  in  the  Supe- 
,  where  the  writ  of  execution  must  closely  foUow  the 
le  judgment,  the  amount  to  be  levied  being  indorsed 
[n  the  County  Court  the  execution  issues  under  the 
ers,  and  in  the  form  provided  by  the  act.  [Wight- 
])ught  you  not  to  have  applied  to  the  judge  of  the 
urt  in  the  first  instance  to  order  his  officer  to  issue 
I  There  is  no  power  given  by  the  act  to  authorize  the 
ike  such  an  order.  [Wiqhtman,  J. — Surely  there  must 
»ower  incident  to  his  office.]  On  examinine  carefully 
)ns  of  the  act,  there  seem  to  be  separate  duties  cast 
udge  and  the  clerk.  The  judge  is  to  adjudicate  upon 
and  to  make  the  order  for  payment ;  but  he  has  no 
(ue  execution.  That  power  seems  to  be  taken  out  of 
hands,  and  vested  in  the  derk. 

Cur.  adv.  vuU. 
,  delivered  the  following  judgment  for 
AN,  J. — The  rule  for  a  mandamus  must  be  refused, 
ts  are  not  satisfactory ;  as,  before  the  clerk  is  called 
is  court  to  issue  execution,  application  should  have 
^o  the  judge  of  the  County  Court  to  direct  him  to  issue 
.nd  the  result  of  that  application  been  made  known  to 

It  is  to  be  presumed  that,  if  such  an  application  were 
>fficer  of  the  court  would  obey  the  direction  of  the 

Ruk  refused. 
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COURT  OF  QUEEirS  BENCH. 
couirrr  ooubt  appjuj.. 

November  26,  1851. 
(Before  Colsbidob  and  Ebu^  JJ.) 

ElLHAM  V.  COXXTBB. 
Incomimg  and  omigmmg  turpejfor  afkiakwa^e^^RemetfyJbr  Aaln 

5^6  ma.  4,  c.  5a 

Aia  veeirp  meeHmg  io  examine  ike  aeeamUe  of  am  mrtjfouig 
ceriam  items  were  objecUd  to,  and  am  oppoeiiiom  Aroitemed 
justicei.  Upon  iku^  he  offered  to paif  i&.if  no  oppoeUkm  M 
whichoffervHit  aeceptedf  and  a  mmuie  fnade  io  inai  effiei  \ 
by  thepkdniiff  and  other  vesirymeny  together  twA  afirdker 
the  foot  of  3U  account  thai  Ae  SOL  mutt  be  paid  io  ike  d 
euecemor  m  qffiee.  The  aeconnH  mere  aeeordmgfy  paee^ 
oppoeitiony  bni  the  defendant  did  not  pay  the  MML,  ami  ike 
having  been  appointed  the  meeeeemr  of  tie  drfkmiantim  offioi 
for  Ae  amoam  in  the  Coanty  Qmrt 

Hekiythat  there  mae  no  evidence  of  a  eoniraeibeimeom  ike  pla 
defendant  to  entitle  the  former  to  maintain  an  aoOon  alone  ft 
and  thaty  if  the  60/.  was  to  be  considered  as  a  balance  in  dU 
an  outgoing  surveyor^  the  proper  proceeding  would  be  under 
section  of  6  ^  6  WUl  4,  c.  60. 

THIS  was  an  appeal  from  the  decisioQ  of  the  jodg 
County  Court  of  Lincolnshire.  The  plaint  was  on 
and  stated  that  the  defendant  (Ealham)  was  indebtec 
plaintiff  (Collyer)  in  50^^  agreed  to  be  paid  by  the  d 
to  the  plaintiff)  the  surveyor  of  highways  in  the  parisii 
St.  Mary,  in  dischai^e  of  all  claims  upon  the  def(» 
respect  of  the  l^al  charges  of  Messrs.  Sturton  and  Ke; 
the  parish  of  Tyd  St.  Mary  aforesaid  between  the  6th  < 
1649,  and  the  6th  of  April,  1850;  or  in  respect  of  anj 
appearing  due  from  the  defendant  to  the  said  CoUyer, 
surveyor,  on  the  passing  of  the  accounts  of  the  said  Ki 
surveyor  of  the  highways  of  the  said  parish  for  the  yeai 
the  26th  of  March,  1850,  and,  in  consideration  of  the  wil 
of  all  opposition  by  the  said  Collyer  and  by  other  parishi 
Tyd  St.  Mary  to  the  passing  of  the  accounts  of  the  said 
as  such  surveyor  of  highways  as  aforesaid  by  the  jostioc 
peace  having  jurisdiction  therein,  the  particulars  of  whi 
thereto  annexed.  The  i)articulars  of  the  plaintiff's  demand  y 
"  To  amount  offered  by  you  at  a  vestry  meeting  of  the  p 
Tyd  St.  Mary,  held  on  the  10th  of  April,  1850,  to  be  pud 
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of  Messrs.  Sturton  and  Key,  provided  that  no  opposition      Kslbam 
fered  to  passing  the  accounts  when  presented  to  the  magis-         ^* 

or  their  approval^  and   which  offer  was  by  such  vestry        

d,  50/."  1851. 

facts  were  these: — The  defendant  was  surveyor  of  the  ^^~"  . 
^s  of  the  parish  of  Tyd  St.  Mary,  in  the  county  of  Lincoln,  ^hmqif^ 
year  ending  the  26th  of  March,  1850.  At  a  vestry-  /Zmed^/of* 
I  of  the  sfud  parish,  on  the  24th  of  March,  1850,  in  which  ^°^^.5^ 
endant's  accounts  as  surveyor  were  examined,  objections 
ade  to  an  item  of  106/.  7s.  for  law  expenses  paid  to  Messrs. 
I  and  Key,  being  the  extra  costs  of  certain  appeak  against 
for  stopping  up  and  diverting  certain  highways  in  the 
which  appeiSs  had  been  defend^  by  the  defendant  without 
first  obtiuned  the  sanction  of  a  meeting  of  the  parishioners. 
;  meetings  the  accounts  were  not  passed  and  allowed  in  the 
ay,  but  an  adjournment  took  place  to  the  10th  of  April,  and 
itimated  that  an  opposition  to  the  pasmng  of  the  accounts 
:he  justices  would  be  made, 
he  adjourned  vestry  meeting  on  the  10th  of  April,  the 

*  was  present,  and  the  defendant,  by  his  attorney,  offered  to 

•  himself  towards  Messrs.  Sturton  and  Ke^'s  bill,  if  the 
on  to  the  passing  of  his  accounts  were  withdrawn;  and 
resolved  by  a  majority  that  this  offer  be  accepted.  A 
to  that  effect  was  entered,  and  signed  by  the  plaintiff 

lost  all  the  parishioners  present.  At  the  same  meeting,  at 
;  of  the  de^ndant's  account,  after  the  balance  against  him 
lOs,  2€Ly  the  defendant's  attorney,  in  his  presence,  added 
ords: — ^^To  be  contributed  bv  Mr.  Kilham,  pursuant  to  his 
1,  50L  Actual  balance,  including  rates  in  arrear, 
1^.  2d.^  The  following  entry  was  also  made  and  ogned  by 
Qtiff  and  all  the  parishioners  who  had  signed  the  minute  :~- 
bregoing  accounts  approved  by  us  in  vestry  assembled, 
1  the  sum  agreed  to  be  contributed  by  Mr.  Kilham,  be  paid 

to  his  successor  in  office  at  the  time  of  his  passing  his 
8  before  the  ma^strates."  The  plaintiff  had  been  appointed 
vr  to  the  defen£uit  as  surveyor  of  the  highways,  at  a  vestry 
;  held  on  the  25th  of  March  previous.  No  opposition  was 
t>efore  the  magistrates,  who  accordingly  passed  the  accounts, 
fendant  did  not  pay  the  50^  at  the  passing  of  the  accountSr 
uently  the  plaintiff  demanded  it,  but  the  defendant  refused 
it,  and  this  action  was  thereupon  brought  in  the  Ck)uaty 

On  the  hearing,  the  County  Court  judge  decided  that  in 
r  law  the  plaintm  was  entitled  to  recover  the  50L,  and  gave 
nt  accordingly. 

alley f  {JPhipsan  with  him)  for  the  appellant,  the  defendant 
—The  phuntiff  below,  as  the  newly-appointed  survevor  of  the 

E,  haa  no  right  to  maintain  this  action  against  the  aefendant 
lessor  in  office.  The  action,  if  maintainable  at  all,  ought  to 
en  brought  by  all  the  members  of  the  vestry  who  were  present, 
rties  to  the  arrangement  with  the  defendant.     Th^re  was  no 
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oontraot  between  the  parties  to  this  pliinl  akme^  if  the] 
as  the  new  sonreyor  claiais  the  60L  as  part  of  the  baka 
from  the  defendant^  it  is  submitted  that  no  actioii  will  lie  c 
1S51.       an  account,  but  the  proper  proceeding  for  enfordngpajBeal 

^  be  by  the  summary  method  pointed  out  by  the  ataiate  5  ft  S^ 

I  c  30,  &  103.  The  case  of  UnderhiU  r.  EOiemmie^  U*Ck 
450,  is  on  all  fours  with  the  present.  Their  debt  for  oor|i 
Y  money  for  highway  rates  was  ndd  not  to  lie^  inaamiMh  as  th 
was  given  by  a  statute  which  provided  a  particular  remedj 
was  stopped  by  the  court;  he  also  dtea  Lomgnig^  ▼•  i 
6  B.  i&  Aid  122.) 

J.  Brawn  for  the  respondent  (the  plaintiff  below.) — ^Thea 
ment  made  was,  that  jtbe  vestrymen  would  not  oppose  the 
of  the  defendant's  accounts,  and  that  the  defendant  should 
the  plaintiff  the  &0L ;  the  intention  being  to  pai  the  dab 
the  defendant  in  the  same  situation  as  if  the  5CML  agreed  to 
were  part  of  the  balance  due  from  the  defendant.  The  vei 
never  contemplated  entering  into  any  personal  contract, 
intention  of  tne  parties  at  the  time  of  the  arrangement 
consideration  by  which  the  court  will  be  governed:  {Jmc 
Frtwer,  2  Bing.  361;  Wallaeev.KdsaU,  7  M.&W.2M.)  I 
question  of  fillet  for  the  judge  of  the  County  Court,  whether 
tract  was  made  with  the  plaintiff  alone  or  with  all  the  vestryi 
this  court  wiU  not  review  his  deciaon  on  a  question  of  nic 
plaintiff  is  acting  as  a  sort  of  trustee  for  the  puish.  Where  a 
ment  depends  partiy  upon  written  documents^  and  partiy  on  ( 
circumstances,  what  that  contract  is,  is  a  question  of  fac 
jury,  and  not  of  law  for  the  judge :  {Moore  v.  GanooodyA  Ex 
681.)  [Coleridge,  J. — The  judge  never  says  that  there  wj 
tract  with  the  plaintiff  alone ;  he  says  that  there  was  a  pn 
pay  him,  but  the  consideration  for  that  promise  moves  i 
the  plaintiff  but  from  the  vestry.]  It  has  been  held,  t 
party  for  whose  benefit  the  promise  is  made  may  bring  the 
[Coleridge,  J.  — If  the  plaintiff  be  as  to  this  matter  a 
officer,  he  falls  within  the  provisions  of  the  statute,  and  o 
pursue  the  course  therein  provided.]  There  is  no  objec 
point  of  law,  to  the  old  surveyor  making  a  contract  with  1 
surveyor  to  pay  him  a  sum  of  money,  and  on  such  a  conti 
new  surveyor  might  sue;  this  is  not  an  action  for  a  { 
and  there  is  nothing  contrary  to  public  policy  in  the  arram 
[Coleridge,  J. — I  quite  agree  that  if  there  be  any  evia 
this  case  as  the  judge  filled  the  situation  of  jury,  it  won 
been  for  him  to  determine  what  weight  was  due  to  it.  I 
simply  to  the  facts  of  this  case,  I  can  see  no  evidence  what 
any  contract  made  or  intended  to  be  made  between  the  { 
and  the  defendant  The  real  contracting  parties  were  the 
dant  on  the  one  hand,  and  the  vestry  on  the  other.  The  inl 
of  the  vestrymen  was,  that  they  should  see  the  money  fin 
and  if  it  were  not  paid,  that  they  should  object  to  the  ao( 
They  made  no  distinction  between  themselves  and  thephuntil 
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laL  The  Judge  did  not  look  at  the  case  in  the  view  suggested 
counsel  for  the  respondent,  but  he  seems  to  have  thought 
iction  might  well  be  brought  upon  the  promise  made  by  the 
nt  to  the  Testry,  that  he  would  pay  his  successor  in  office, 
reforcy  there  was  no  evidence  of  any  contract  between  the 
ut  and  the  plaintiff  alone,  the  action  brought  by  the  latter 
mnot  be  maintained.] 

£,  J. — None  of  the  legal  requisites  of  a  contract  appear  in 
e.  A  contract  consists  of  a  consideration  moving  from  the 
^king  to  enforce  it,  and  a  promise  from  the  other  party 
I  on  that  consideration.  Now  there  is  no  condderation 
le  plaintiff  in  this  case.  What  induced  the  defendant  to 
le  promise  to  pay  the  plaintiff  did  noj;  move  from  the  plain- 
from  the  vestry  ;  it  was  also  urged,  that  the  action  might 
orted  on  the  ground  that  the  incoming  surveyor  can  main- 
action  against  the  outgoing  surveyor  for  the  balance  due, 
answer  is,  that  the  remedy  is  not  by  action  but  by  sum- 
^plication  under  the  statute. 

Judgment  reversed. 
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COURT  OF  QUEEN'S  BENCH. 
November  26,  1851. 


MOUSLEY  t?.  LUDLAM. 


d  and  tenant — Outgoing  tenant — Farm    draining — Custom  of 

country. 

r  nothing  unreasonable  in  a  custom  that  the  landlord  should  be 
to  the  outgoing  tenant  of  a  farm  for  a  certain  proportion  of  the 
$es  incurred  in  draining^  whether  the  expenses  were  incurred  with 
jndlord's  consent  or  not,  if  they  were  incurred  properly  and 
iing  to  the  rules  of  good  husbandry. 

S  was  an  appeal  against  a  decision  of  the  judge  of  the 
mnty  Court  of  Derbyshire,  in  an  action  brought  by  the  out- 
enant  of  a  farm  against  the  landlord,  to  recover  the  sum  of 
»r  or  in  respect  of  the  plaintiff  having  relinquished  and 
p  to  and  in  favour  of  the  defendant,  and  at  his  request,  a 
farm,  lands  and  premises,  with  the  appurtenances,  and  the 
and  advantages  of  work  done,  manure,  sowing,  tiles,  and 
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other  materiala^  expended  and  bestowed  hr  fhb  fkisA 

^         abont  the  oaltivation  and  improvements  thereof  tmel 

^^"''^'^     Btone»  poets,  grasa^  herbage,  crops,  chattels  and  em 

1851.       growing  and  bSng  thereon.    It  appeared  that  the  defei 

a  yearl J  tenant  to  the  defendant  oip  a  fiurm  in  Deiiiyshire^ 

bj  his  agreement  with  his  landlord  he  was  bound  to  eel 

/«r  d^vMy  if  hmd  according  to  the  rules  of  good  hnsbandrf^  and  aoc 
•■*^  ^"""^  the  enstom  of  the  country.  The  tenancy  had  been  in 
by  a  six  months'  notice  from  the  hmdlord,  and  the  phi 
quitted  possesrion  at  Lady-day •  1847.  The  pluntiff,  c 
occupation  of  the  farm,  had  executed  some  tile  and  brick 
without  the  consent  or  knowledge  of  the  defendant,  and  tl 
claim  included  charges  under  each  of  the  heads  mentioiK 
plaint.  For  draining  which  had  been  done  two  years  th 
charged  the  defendant  with  five-seyenths,  and  m  that  i 
been  done  one  year  only  he  charged  nxHserenths  of  the  c 
plaintiff  gave  evidence  to  show  that  the  custom  of  th 
was,  that  an  out-going  tenant  on  quitting  the  fiurm  was  € 
claim  from  the  landlord  compensation  for  crops,  and  othc 
mentioned  in  the  claim,  and  that  where  a  tenant  had 
money  in  tile-drainage,  tiie  landlord  was  liable  to  repay 
sevenths  of  that  expense,  whether  incurred  with  his  k 
and  consent  or  not.  For  the  defendant,  proof  was  offere 
landlord  was  not  to  pay  such  proportion  of  the  expene 
they  wero  incurred  with  his  consent.  The  learned  jndg 
jury  that  what  was  the  custom  of  the  country  was  in  t 
matter  of  evidence,  which  depended  on  the  credit  they  gi 
witnesses  on  one  side  or  the  other.  The  verdict  was  giv< 
plaintiff.     The  appeal  was  against  the  above  direction. 

JPhipsariy  for  the  appellant  (the  defendant  below.) — 1 
misdirected  the  jury ;  for,  though  the  actual  existence  of 
which  is  clearly  legal  and  reasonable  is  to  be  decided  as 
of  fact  by  the  jury,  it  is  for  the  judge  to  say,  in  the  first 
whether  the  custom  set  up  is  reasonable ;  and  here  he 
have  told  the  jury  that  the  enstom  allied  by  the  plai 
unreasonable  and  void :  {Dalhy  v.  Hirst^  1  B.  &  B.  224 
unreasonable  to  say  that,  by  custom  a  tenant  may  be  at ! 
do  as  much  tile-draining  as  he  pleases,  at  the  expense : 
his  landlord.  [Col£RID6E,  J. — Is  that  involved  m  this 
The  tenant  is  bound  to  cultivate  according  to  the  rule 
husbandry ;  and  it  is  fairly  to  be  implied  that  this  drainii 
done.  The  defendant's  case  here  is,  that  however  pi 
draining  may  be  be  is  not  to  pay  for  it,  unless  it  is  done 
knowledge  and  consent]  The  custom,  as  found,  is  not  w 
[Erle,  J. — It  must  mean  such  tile-dnuning  as  a  tenan* 
under  those  terms  may  lawfully  do.  It  was  not  sugge 
this  druning  was  superfluous  waste.] 

TomHnsany  contri,  was  not  called  upon. 

CoL£&iDO£,  J.^ — Here  the  tenant  was,  by  the  tenn 
tenancy,  to  cidtivate  according  to  the  mles  of  good  bo 
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;ood  hosbaiidry,  especially  at  the  present  time,  might  be     Momunr 

ered  to  indude  draining.     Is  it  then  an  unreasonable  thing 

le  custom  should  exist  of  the  landlord  making  an  aUowanoe 

r  or  less,  according  to  circumstances^  to  reimburse  the  tenant        1S52. 

le  has  expended  in  that  way  ?    Surely  such  a  custom  cannot 

1  on  the  noe  of  it  to  be  unreasonable,  and  if  not,  then  the  

m  of  fiM^t  was  very  properly  left  to  the  jury.  for  drammg  bg 

sK,  J.,  concurred.  ««^9<*v  <««rt. 

Judgment  affirmed,  with  eoets. 
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COURT  OF  QUEEN'S  BENCH. 

Hilary  Term,  1852. 

Orchard  v.  Moxhat. 

Practice —  Costs — Laches, 

ition  was  made  on  the  26^  May  to  a  judge  at  chambers  to  allow 
plaintiff  his  costs  under  13  <!Jr  14  Vict.  c.  61,  5.  13;  the  summons 
dismissed^  and  the  plaintiff's  attorney  accepted  the  damages^  hut 
d  that  he  did  so  wUhout  prejudice  to  his  right  to  costs.  On  the 
December  foUowingy  notice  was  given,  and  in  January  the  appU" 
n  was  again  made  to  the  court : 
held  to  be  too  late, 

TERSON,  in  this  term  (January  13th),  obtained  a  rule 
[ling  on  the  defendant  to  show  cause  why  the  plaintiff's  costs 
i  not  be  taxed,  and  why  the  defendant  should  not  pay  the 
iU  The  action  was  for  false  imprisonment ;  and  the  verdict 
.  for  the  plaintiff  with  40«.  damages.  The  pldntiff  resided 
I  the  district  of  the  Clerkeuwell  County  Court,  and  the 
lant  within  that  of  the  Whitechapel  County  Court ;  and  the 
of  action  arose  wholly  within  the  Clerkenwell  district.  On 
th  May,  1851,  a  summons  was  taken  out  before  Patteson,  J., 
unbers,  to  show  cause  why  the  plaintiff's  costs  should  not 
;ed  and  pud  by  the  defendant.  Tnat  summons  was  dismissed ; 
e  defendant's  attorney  then  offered  to  the  plaintiff's  attorney 
lount  of  the  damages  in  this  and  another  action;  for  which 
Ipt  was  given  in  these  terms: — *^ Received  the  40s,  in  each 
f  without  prejudice  to  the  right  of  the  plaintiff  to  costs." 
efendant's  attorney  in  his  affidavit,  stated  that  he  considered 
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matarials,  expended  and  bcato**^.      ^ 
;  the  oultiTation  »nd  improvem^^      "^ 


Mot»i.«     other  mata 
•■■  iibout  the 

Lui»L*H.     gtdQp^   poAts,   grass,  herbage,   crop*,;.  ,   ^ 
1861.        growing  and  being  thereon.     It  apf  ^  V  * 

a  yearly  tenant  to  the  defendant  «  %  ^  ^*. 

^^cHl  by  hU  agreement  with  his  landk    ..%%  V\ 
/.T  dn.i«t<9  bg  land  according  to  the  mles  o^  la*''*  4  ^^  *^ 
iw/fsCT^  lewui.  tlie  custom  M  the  coontiy.  ^  E-^  4*v^  *^' 
by  a  six  months'  notice  fiw    f^R.  P*!^  \  If 
quitted  poseeieion  »t  Jj^S-    |  ^  "&  »  t  V?,. 
occupation  of  the  ferm, '  ♦    '   ^   ^^VT\V 
without  the  consent  or '    jt 
cWm  iDcliided  obu^        i, 
plunt.     For  drunir 
chained  the  deftn* 
been  done  one  ye 


plaintiff  gftve  r 
was,  that  an  v 
claim  trom  tf 


money  in 

sevenths 

and  cor 

landlo 

they 

jur  •  discretion. 

.D  Cakpbell,  C.  J.- 


^ort  noir  be  tr^^^  ' 

tppeal  from  the  dooiii^^  ' 

appUoation.     The  zigfat  np-^^ 

before  that  learned  fngq/lj^** 


-I  think  tlikt 


this 


.  ,.  The  plaintiff's  attorney  has  aoecnted.tli^j 
,( 18  true,  the  right  to  make  this  ^qtuoatioii  •  i, 
10  make  it  within  a  reasonable  tune.  Now  < 
paid  in  ^lay,  and  the  plaintiff  lies  l^  till  D_^ 
becuuse  there  has  been  a  decision  (tf  one  of  tht 
way,  he  a^ks  us  subBtantially  to  reverse  the  deci 
judges  of  thb  court.  It  seems  to  me  that  tha 
mitted ;  and  that  if  it  were,  the  greatest  ino^ 
follow.  IF  this  applieation  mii^t  be  made  at  au] 
a  party  might  find  himself  suddenly  involved  in 
for  costs,  &om  which  be  had  considered  himsel 
charged,  aad  which  he  might  be  unable  to  pay 
the  ajifilication  had  been  made  within  a  reasonali 
have  been  in  a  aitiiatioD  to  pay. 

Patteson,  J.,  concurreo. 

Coleridge,  J. — We  must  act  upon  general  i 
no  rule  can  be  more  important  than  this,  tiliat  i 
pltuns  of  an  act  done  by  a  judge  at  dumbers  shou 
Mr.  Pflteraon  was  compelled  to  contend  that  tl 
oomc  at  any  time  ;  and  I  think  that  the  admisai 
sity  put  him  out  of  court. 

WiGHTMAiT,  J.,  concurred. 

J 
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ToDOB      Court  for  some  1^1  difficulty,  bnt  here  tlieie  is  no  do 
.  *-         secondary  has  acted  nnder  the  impremon  that  he  eould  o 
^^**^*'       a  case  of  concurrent  jurisdiction. 

1S5S.  By  the  Court. — We  can  only  look  at  the  certificate.  ^ 

2Zt^  m  presume  that  the  learned  judge  has  exercised  a  proper  fii 
^IreSiB.  <^^  ^^  reasons  to  justify  him  in  grantins^  the  certificate, 
the  ground  of  there  being  concurrent  jonadietioDs  wiA 
had  notlung  to  da 

Rmkft 
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SUary  Term,  1852. 

Cbowlrt  «.  VlTTT. 

jnrokibUkm^A(freemetU-^  4r  10  VioL  c  95,  «.  122. 

A.  aUertd  into  a  written  agreement  with  B.  to  take  certiam  prem 
rent  of  20ff.  a  week,  payable  on  demandyfimr  weeU  ftotiee 
portjf  to  be  a  valid  and  legal  notice:  subseqmentfy  tkerentwoi 
bjf  a  fferbal  arrangemerUy  to  I6s.  a  week :  and  a  piaitU  was  aji 
entered  in  the  County  Courts  under  the  I22nd  section  €>f  tki 
Court  Aetf  to  eject  the  tenant.  It  was  $wom  by  the  tenant 
yearly  value  W€u  more  than  SOL 

Heldf  that  the  verbal  arrangement  did  not  ^Recharge  the  arigim 
ment ;  that  there  uxu  no  fresh  demise  ;  and  a  writ  ofprokSn 
granted  accordingly  to  restrain  the  proceedings  in  the  Gnmty  i 

PRENTICE  moved  for  a  writ  of  prohibition  to  be  din 
the  judge  of  the  County  Court  of  Surrey,  to  restrain  hi 
proceedmg  with  the  above  plaint,  under  the  122nd  section 
County  Courts  Act,  which  enacts,  that  when  the  term 
tenant  of  any  house,  land,  or  other  corporeal  hereditament 
the  value  of  the  premises,  or  the  rent  payable  in  respect  < 
tenancy,  did  not  exceed  the  sum  of  50L  a  year,  and  upoi 
no  fine  shall  have  been  paid,  shall  have  ended,  or  shall  hai 
determined  by  a  l^al  notice  to  quit,  and  such  tenant  shall 
to  deliver  up  possession  of  the  premises,  the  landlord  may 
plaint  in  the  County  Court  This  is  a  question  of  value,  a 
submitted  that  in  this  case  the  value  and  the  rent  of  the  proB 
more  than  50/.  a  year.  The  defendant  entered  into  an  agn 
with  the  plaintiff  to  take  the   premises.  No.  54,  Lowe^ 
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mbeth,  on  the  following  terms,  which  were  contained  in  a  me-  Gbowlet 
fandum  of  agreement,  dated  15th  January,  1849 : — '^  Bent  at 
i  rate  of  20s.  per  week,  payable  on  demand  by  Meesrs.  Crowley." 
tty  agreed  to  take  bis  beer  of  Messrs.  Crowley,  and  four  weeks'  1852. 
ioe  to  quit  from  anjr  day  and  by  either  of  the  parties,  to  be  a  ^ttt 
■1  and  sufficient  notice.  The  defendant  by  his  exertions,  made  Agrtemmtfar 
pod  business,  and  he  now  swore  that  the  premises  were  worth  uttm^, 
.  a  year  rent  and  100/.  premium  for  the  goodwilL  The  rent 
I  always  been  paid,  and  there  was  nothing  due  for  beer.  At 
hearing  it  wIeis  objected  that  the  County  Court  judge  had  no 
adiction  when  the  premises  were  worth  more  than  50/.  a  year, 
the  case  was  adjourned,  but  later  in  the  day  judgment  was 
sn  for  the  plaintiff.  Plaintiff  will  now  contend  that  there  was 
ibeequent  verbal  aCTeement  between  the  parties  to  hold  the 
tnises  at  16«.  a  wees  rent,  which  created  a  new  parole  demise, 
acted  so  as  to  discharge  the  original  written  agreement :  {Lyon 
teed,  13  M.  &  W.  285 ;  I/ickelU  y.  Atherstone,  10  Q.  B.  944 ; 
man  v.  Hartley,  19  L.  J.  323,  C.  P.)  [Pabkb,  B.~But  this 
lid  be  a  fresh  demise  to  the  same  tenant,  and  thoae  oases  do 
apply.]  You  may  gLYe  evidence  to  diachai^.an  a^ement, 
not  to  alter  it:  {Marshall  v.  Lynn,  6  M.  &  W.  1090(a)  To 
late  as  a  discharge,  it  must  act  by  way  of  estoppel ;  here  there 
io  estoppel.  ''The  acts  in  pais  which  bind  parties  by  way 
estoppel  are  acts  of  notoriety ;  not  less  fonnal  and  solemn 
a  the  execution  of  a  deed ;  as  for  instance,  livery,  entry,  accept- 
e  of  an  estate,  and  the  Uke:"  {Lyon  v.  Reed.)  This  does  not 
Lt  to  a  reletting ;  there  is  no  consideration  for  a  second  agree- 
neither  does  it  operate  as  a  surrender  in  pdnt  of  law.  The 
*  surrender,"  by  operation  of  law,  is  properly  applied  to  cases 
liie  owner  of  a  particular  estate  has  been  a  party  to  some 
le  validity  of  which  he  is  by  law  afterwards  estopped  firom 
J,  and  which  would  not  be  valid  if  his  particular  estate 
Lued  to  exist  It  must  be  some  act  which  the  party  is  estop- 
from  denying.  The  first  objection  is,  that  in  this  case  there 
no  reletting.  Nothing  but  a  verbal  agreement,  without 
leration  ;  and,  secondly,  if  there  is  sufficient  to  show  the 
.1  agreement,  it  does  not  operate  as  a  surrender  by  operation 
^w  of  the  preceding  written  agreement.  He  referred  also  to 
\%  L.  C.  459rf,  459/:  The  Courts  of  Queen's  Bench  and 
juer  are  at  variance  on  the  point,  and,  under  any  circum- 
I,  the  case  is  one  of  fair  and  reasonable  doubt,  sufficient  to 
the  court  to  grant  a  prohibition,  in  order  that  the  matter 
be  discussed. 

'son  showed  cause  in  the  first  instance. — First,  then,  there 
a  surrender  by  operation  of  law  within  the  principle  laid 
Wk  in  Lyon  v.  Reed.  A  new  tenancy  has  been  created.  The 
Itaidant  paid  the  reduced  rent  of  16«.  a  week  on  three  occasions, 

A  Tbat  case  decided  that  where  a  contract  for  the  bargain  and  sale  of  goods  is  made, 
fir  a  time  for  the  ddiTery  of  them,  an  agreement  to  substitute  another  day  for  that  purpose 
^m  Older  to  be  Ttlid,  be  in  writing. 
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Cbowuet    and  he  also  sobmitted  to  a  distresB  for  that  amomit;  aiM 


y  **         were  acts  of  such  notoriety  as  to  oome  within  the  principle 

"^^       case.     JSickeJh  y.  Atherstcne  is  in  my  favonr.     He  dted  I 

ISUL       MoHck  T.  Geekie  (5  Q.  B.   841 ;  {Clarke  t.  Moort  (1  J 

rvBitaiifow      lAtonehe,  723),  is  in  point.  There  it  was  held  that  a  yerfaa! 

jfrtwmMfwv  mcnt  to  accept  a  lesser  rent  than  that  mentioned  in  an  agi 

kumg.       to  grant  a  lease,  followed  by  acceptance  thereof,  is  not  fi 

ammdonment  of  the  former  contract ;  nor  does  it  openi 

substitution  of  a  new  agreement  for  the  fonner  one,  or 

creation  of  a  new  tenancy,  in  which  the  old  one  meiged 

consideration  for  the  abatement  of  the  rent  la  the  oontmn 

the  relation  of  landlord  and  tenant :  {Buekmorik  t.  8mp 

Benner,  1  C.  M.  &  B.  834.)     There  is  ample  evidence  t: 

premises  were  not  worth  50L  a  year.     [Mabtik  B. — ^1 

swear  they  are  worth  less  than  50L]    Asnlfee — No;  w< 

they  are  worth  60/.,  and  100/.  for  goodwill:  {Gore  t.  fFri^i 

&  £.  118.)   It  is  for  the  County  Court  judge  to  use  his  ow 

ment  of  the  value,  and,  if  I  can  suggest  any  state  of  foots 

he  might  decide  upon,  that  vrill  be  sufficient     [  Albsbsoi 

What  do  you  say  to  a  case  of  this  sort?    Suppose  a  man 

K'ece  of  land  and  pays  25L  a-year  ground-rent^  and  he  ] 
rase  on  it  worth  500il  a»year,  do  you  mean  to  say  the  o 
the  land  could  in  such  a  case  go  to  the  County  CSonrt  un 
section  to  turn  out  his  tenant]  No ;  in  that  case  the  p 
would  be  made  instead  of  a  fine,  and  would  not  come  wit 
section. 

Pollock,  C.  B. — We  must  read  the  act  as  we  find  it; 
the  word  '*  fine,"  and  you  want  us  to  read  it  something  else 

Martin,  B. — I  have  thought  it  over,  and  cannot  see  b 
second  agreement  could  prevent  the  landlord  recovering  the 
amount  of  rent 

Parke,  B. — It  only  amounts  to  this;  the  landlord  sa 
may,  if  you  please,  hold  it  at  a  lower  rent ;  there  is  no  ooi 
tion,  and  no  clear  intention  to  make  a  fresh  demise. 

By  the  Court. — Sule  absolute  for  a  prohibition. 
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COURT  OF  QUEEN'S  BENCH. 
January  SOy  1852. 
Reg.  v.  Pollock. 

Jurisdiction — Seamen^ s  wages. 

imfor  seamen^ s  wages,  which  involved  a  question  of  the  master's 
kt  to  disrate  the  claimant,  had  been  adjudicated  upon  by  a  justice 
the  peace,  under  stat  7^8  Vict,  c.  112,  s.  15.  The  claimant  did 
'  draw  up  or  serve  the  magistrate's  order; 

that  a  judge  of  a   County  Court  was  right  in  refusing  to  try  an  , 
ion  of  debt  for  the  balance  of  wages  brought  in  respect  ^  the  same 
tier. 

IIS  was  a  rule  calling  upon  the  judge  of  the  County  Court  of 
Lancashire,  held  at  Liverpool,  to  show  cause  why  a  man- 
!S  should  not  issue,  requiring  him  to  enter  adjournments,  and 
a  cause  of  Williams  v.  Mclntyre,  in  which  it  was  at  first  sug- 
d  the  judge  had  nonsuited  the  plaintiff,  but  which,  as  it  now 
ired,  the  judge  had  struck  out  upon  the  ground  that  he  had 
iirisdiction.  The  particulars  annexed  to  the  plaint  (which 
8sed  to  be  on  contract)  were  '*  for  18/.  5s.  as  a  balance  of 
8  due  to  the  plaintiff,  and  upon  an  account  stated."  It 
ired  that  the  plaintiff,  having  been  mate,  was  disrated  and 
^d  to  a  common  seaman  by  the  captain.  The  legality  of  this 
ting  was  questioned  by  the  plaintiff,  who  claimed  the  whole 
18  wages  as  mate  from  the  defendant,  who  was  the  owner  of 
/essel.  The  plaintiff  had  previously  taken  out  a  summons 
e  a  justice  of  the  peace,  under  stat.  7  &  8  Vict.  c.  112,  s.  15, 
having  heard  the  case  expressed  his  opinion  that  the  plaintiff 
entitled  to  his  full  wages  as  mate  down  to  the  time  when  he 
iisrated,  and  as  seaman  from  that  time.  The  plaintiff  had  not 
n  up  or  served  the  magistrate's  order. 

jmlinson  now  showed  cause,  and  contended  that  the  judge  of 
bounty  Court  had  rightly  declined  to  try  the  claim.  He  con- 
j<l  that,  by  the  stat.  7  &  8  Vict.  c.  112,  s.  15,  a  justice  of  the 
3  alone  had  jurisdiction  over  questions  that  arose  upon  a  claim 
i^aniau's  wages,  and  that  at  all  events  the  matter  had  been 
dy  adjudiciited  upon  by  a  competent  tribunal  before  the 
e^  came  to  the  County  Court. 

fwlin;/,  contra,  contended  that  the  action  in  the  County  Court 
not  a  mere  claim  for  balance  of  wages,  but  for  a  breach  of 
-act>  in  which  the  question  was,  whether  the  captain  was  jus- 

3  A 
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Bma.       tified  in  disrating  the  plaintiff,  which  question  the  judge  ou^ 
*•         haye  tried. 

LOBD  Campbsll,  C.  J. — ^I  am  of  opinion  that  tins  mk  o 

185S.  to  be  discharged,  and  with  costs.  The  wpUcaticm  appetn  t 
to  be  wholly  ¥nthoat  foundation ;  and,  if  tne  court  haa  been  i 
of  the  real  facts  of  the  case,  the  rule  would  neyer  have 
ffranted.  The  plaintiff  first  went  before  a  ma^»trate,  who  I 
the  complaint,  and  adjudicated  upon  it;  but,  not  bdi^  sil 
with  that  adjudication,  he  went  before  the  judge  of  the  0 
Court  When  before  the  County  Court,  he  still  treated  i 
claim  for  a  balance  of  wages,  both  in  his  plaint  and  when  he 
before  the  judge.  The  learned  judffe  then  said  he  had  no  jm 
tion  because  the  Legislature  bad  confined  such  matterB 
magistrate  who  had  already  heard  and  acQudieated  upcm  the 
The  court  will  not,  in  such  cases,  call  upon  judges  to  send  ui 
notes,  and  justify  what  they  had  done.  If  they  refuse  to  pc 
their  duty,  this  court  will  issue  a  ma$idamut  to  compel  then 
if  they  exceed  their  powers,  the  court  will  iasoe  a  prohibit 
restrain  them.  But  where  they  appear  to  hare  acted  a 
Pollock  has  done,  in  declining  jurisdictioa  with  perfect  pm 
they  are  entitled  to  the  protection  of  this  court*  which  wu 
with  the  highest  respect  on  their  honourable  pomtion. 
The  rest  of  the  court  concurred. 

Bmk  ditetarfed^  wiik  o 
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COURT  OF  QUEEFS  BENCH. 
January  31  and  FAruary  10, 1852. 

Crake  v.  Powell. 


irreni  jurisdiction — Costs — Discretion  of  the  court  or  judge — 

13^14  Victc.6i,s.  13. 

court  or  a  judge  cU  chambers  has  not  a  discretionary  power  under 

13/A  section  of  13  ^r  14  Vict,  c.  61,  which  provides  that  where  less 

201,  is  recovered  in  an  action  in  the  superior  courts,  and  it  shall 

made  to  appear  to  the  satisfaction  of  the  court  or  a  judge  at  cham- 

that  the  action  was  of  the  description   therein  specified,  such 

*t  or  judge  "  mat  thereupon  by  rule  or  order  direct  that  the  plain- 

'shall  recover  his  costs,**  out  that  section  confers  an  authority  upon 

court  or  judge  to  grant  costs  which  is  imperative  in  cases  falling 

that  section, 

nng  Maodougall  v.  Paterson,  ante,  644. 

IS  was  an  action  for  goods  sold  and  delivered,  tried  before 
the  Secondary  of  London,  when  a  verdict  passed  for  the 
iff  fur  Al  \2s,  6rf. 

rale  was  afterwards  obtained  calling  upon  the  defendant  to 
cause  why  the  Master  should  not  tax  and  allow  to  the  plain- 
bis  costs  of  the  trial,  on  the  ground  that  the  plaintiff  and 
lant  resided  more  than  twenty  miles  from  each  other. 
\h  showed  cause. — This  is  the  same  question  as  was  raised  in 
laugall  v.  Paterson  {ante,  544),  where  the  Court  of  Common 
overruled  the  cases  of  Jones  v.  Harrison  {ante,  489),  and 
V.  Richards  (20  L.  J.  323,  Ex.)  It  turns  entirely  upon  the 
iction  to  be  put  upon  the  13th  section  of  13  &  14  Vict. 
[,  which  provides  that  if  the  plaintiff  in  an  action  in  a  Superior 
irt,  in  which  less  than  20/.  is  recovered,  shall  make  it  appear  to 
itisfaction  of  the  court  or  a  judge  at  chambers  that  the  action 
ft  brought  for  a  cause  in  which  concurrent  jurisdiction  is  given 
■  tike  Superior  Courts  by  the  9  &  10  Vict.  95,  s.  128,  or  for 
ieh  no  plaint  could  have  been  entered  in  any  such  County 
iBit,  or  that  the  said  cause  was  removed  from  a  County  Court 
certiorari,  in  any  of  such  cases  the  court  or  the  judge  may 
Breupon,  by  rule  or  order,  direct  that  the  plaintiff  shall  recover 
I  costs.  Sect.  1 1  absolutely  prevents  the  plaintiff  from  recovering 
rtB  where  the  verdict  is  under  20/.,  unless,  under  sect  12,  the 
Ige  certifies  that  no  plaint  could  have  been  entered  in  any 
maty  Court,  or  that  there  was  sufficient  reason  for  bringing  the 
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Cbau  action  in  the  Superior  Court ;  but  it  is  not  pretended 

V-  claufle  ie  imperative.     The  juiige  at  Nisi  Prius  baa  a  dbi 

Pownx.  ^j^^YiiBe,  and  may  refuse  to  certify ;   and  vet  it  is^  c 

I8ft2.  that,  under  sect  13,  the  court  or  a  ju^ge  at  ohmmben  is 

— :  allow  the  pluntifiTs  costs,  upon  its  h&ng  proved  that 

^]J^— SL  could  have  been  entered  in  a  Ck>unty  Court.    The  tme 

tion  is,  that  the  cases  excepted  from  sect  11  are  those 


ii^!ir?Li  ^^  J^^K^  certifies  under  sect.  12. 

tellto orrfT      Griffiihs*  contriL— There  is  no  doubt  that  the  word  « 

often  been  held  as  importing  an  obligation^  and  not  on 

Krmission  merely;  and  it  must  be  so  eonstmed  in 
cause  sect  11  excepts  all  the  cases  afterwards  men 
sect  12  and  sect  13;  and  so  the  right  which  the  plaim 
his  costs  under  the  statute  of  Gloucester  is  not  tak 
(Upon  the  effect  of  the  word  **  may,**  he  cited  Alderman 
case  (1  Vern.  152);  R.  v.  Barlow  (2  Salk.  609);  Pama 
Lancaster  Canal  Company  (S  Nev.  &  P.  523) ;  R.  y.  1 
missioners  (19  L.  J.  177,  Q.  R)  He  referred  also  to  B 
Steward  of  Havering-^Ute^Bcwer^  5  B.  &  Aid.  691. 

Cur.  m 
Lord  Campbell,  C.  J.,  now  delivered  the  judgme 
court — In  this  case  we  are  for  the  first  time  to  decide 
under  section  13  of  the  13  &  14  Vict  a  61,  it  is  discre 
the  court  or  judge  at  chambers  to  direct  that  the  pial 
recover  his  costs  where  it  is  made  to  appear  to  the  satif 
the  court  or  judge  that  the  action  was  brought  for  a  caus< 
concurrent  jurisdiction  is  given  to  the  Superior  Courts 
County  Courts,  for  which  no  plaint  could  have  been  entei 
•  County  Court,  or  that  the  cau8e  was  removed  from  x 

Court  by  certioraru  We  have  the  advantage  of  finding 
question  has  also  been  decided  by  the  Court  of  Exchequc 
Court  of  Common  Bench,  and  decided  in  two  ways.  H 
the  dischai-ge  of  our  duty,  considered  very  attentively  the 
the  statute,  and  the  reasons  given  by  the  learned  judge 
courts,  we  u^ree  with  the  reasons  of  the  latter,  the  sul 
which,  therefore,  we  need  not  repeat.  We  will  only  obs 
in  looking  to  discover  in  what  sense  the  word  **  may  "  is 
to  be  used  by  the  Legislature,  we  are  struck  by  the  com 
that  the  lltii  section  of  the  13  &  14  Vict,  c  61,  taking 
right  to  costs  which  before  existed,  exempts  from  its  opei 
cases  "hereinafter  mentioned.''  It  therefore  seems  ex| 
declare  that  in  the  three  cases  provided  for  in  sect.  13  th* 
shall  still  be  entitled  to  costs,  and  he  shall  recover  those 
or  order  for  that  purpose.  It  the  plaintiff  be  entitled  to  i 
ihe  court  or  judge  decline  to  make  a  rule  for  that  purpose 
jvatiticB  he  may  call  upon  the  court  for  judgment  Mr.  Lu 
a  new  argument,  <roni  this  being  left  discretionary  by  sect 
the  judge  at  the  trial  in  a  cause  in  which  the  action  w« 
which  a  plaint  could  not  have  been  entered  in  a  Couotj 
but  however  strange  it  may  seem  that  this  case  should  com 
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12  as  well  as  sect.  13,  it  could  hardly  have  been  the  intention       Crau 
the  Legislature  to  expose  the  plaintiff  to  the  peril  of  ultimately  ^' 

log  his  costs  when  he  had  no  choice,  and  was  driven  to  seek  lus      ^^"^^^^ 
■nedy  in  one  of  the  Superior  Courts.     In  this  case,   it  being        i852. 
Mvred  to  our  satisfaction  that  the  action  was  brought  in  a  case  in         -7-7 
■ooh  concurrent  jurisdiction  is  given   by  reason  of  the  parties  ^^^^^^'j^ 
Ipiding  at  a  distance,  we  are  of  opinion  that  we  are  bound  to  cretumo/fiuiff$ 
Elect  that  the  plaintiff  shall  recover  his  costs,  and  the  rule  will    of  Superior 
fcwefore  be  absolute.  ^*^  ^  f^ 

„    ,       -     -  to  mahe  order, 

m  liule  aosoluie. 
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COURT  OF  QUEEN'S  BENCH. 

February  10,  1852. 

JEx  parte  W.  Ramshay,  Esq. 

Court  judge — Power  of  dismissal — Inability  or  misbehaviour,  how 
be  tried — Quo  warranto — ^9  4r  10  Vict,  c,  95,  s,  18 — Construction. 

9  S^  ]0  Vict.  c.  95,  «  18,  the  Lord  Chancellor  has  power  to  remove 
his  office  a  County  Court  judge,  on  the  ground  of  inability  or  mis- 

wiour  ;  and  where  the  party  complained  against  has  had  a  fair 
"tUTiity  of  being  heard,  where  the  charges,  if  true,  amount  to  ina^ 
or  misbehaviour,  and  evidence  has  been  given  in  support  of  them, 

court  cannot  inquire  upon  affidavits  into  the  amount  or  balance 
evidence ;  and  will  not  grant  a  quo  warranto  in  order  that  the 
question  of  fact  may  be  submitted  to  a  jury. 

F«  KELLY,  on  the  last  day  of  Hilary  Term,  moved  for  a  rule 
.CftUiug  upon  Joseph  Pollix^k,  Esq.,  to  show  cause  why  an  in- 
Mtion  m  the  nature  of  a  quo  warranto  should  not  issue,  requiring 
to  show  by  what  authority  he  exercised  the  office  of  judge  of 
Coanty  Court  of  Lancashire,  held  at  Liverpool.  It  appeared 
'le  affidavits,  that  Mr.  Ramshay  was  appointed  judge  of  the 
ity  Court  of  Lancashire,  held  at  Liverpool,  by  the  Earl  of 
lie,  as  chancellor  of  the  Duchy  of  Lancaster,  early  in  1850, 
that  he  continued  to  hold  the  office  and  discharge  the 
of  it  down  to  November,  1851,  when  he  was  removed  under 
(circumstances  mentioned  in  the  affidavits.  The  affidavits  also 
the  highest  testimony  to  the  character  and  conduct  of  Mr. 
^  ihay  whilst  he  continued  in  that  office.  [Lord  Campbell,  C.  J. 
^^e  cannot  enter  into  the  merits  of  the  case.  It  is  competent 
^'Mt.  Bamshay  to  raise  by  this  proceeding  the  question  of  his 
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^  vnri%     inability  or  miBbehaYiour»  80  that  H  may  be  triad  bj  a 
'^^■™^^'    [L<>&D  Campbell,  C J.— Can  we  gnmt  •  fiio 


I85i.  ground  that  the  Earl  of  Carlisle,  havisjg  kem  faoliipailia 
"T"".  ^  come  to  a  wrong  conduaion  ?]  The  decidoii  of  tka  CLuMi 
y«d^e_  not  leas  open  to  ^neation  than  that  of  a  reeter  vka  mm 
<^MrraHto.  parish  olerk  for  miaconduot ;  and  it  ia  a  cnmmmi  pnwiioe  la 
a  momdamMM  to  the  rector  to  admit  a  derk,  wkm  the  rfi 
rMse  a  fair  question  whether  he  faaa  been  ri^ktfy  diHU«e& 
doe  cause  of  diamiaaal  ia  a  queation  for  the  ioiT  :  (JL  v.  U 
CowjK  370.)  In  the  preaent  caae,  the  authonty  of  the  E 
Carlisle  dependa  upon  aect  18  of  9  &  10  Vict.  e.  95^  wluck 
that  '*  it  ahall  be  lawful  for  the  said  Lord  Chancellor,  or 
the  whole  of  the  district  ia  within  the  Duchy  of  Lancaster,  \ 
Chancellor  of  the  aaid  duchy,  if  he  ahall  think  fit,  to  ream 
inabilitjf  or  misbe/utmowr  any  auch  ju(^  already  appointed  oi 
after  to  be  appointed."  Similar  wor£  are  uae^  in  aecL  84, 
authorizea  the  judge  of  the  County  Court  to  remove  tlM 
**  in  caae  of  inability  or  misbehaviour,"  subject  to  the  vppt 
the  Lord  Chancellor.  In  both  caaea,  the  jurisdiction  to  i 
dependa  upon  the  exiatence  of  the  fact.  Unlees  there  is  in 
or  misbehaviour,  there  is  no  power  to  remove;  and  upo 
question  of  fact,  the  decision  of  the  Chancellor  or  the  ji 
open  to  review.  In  IL  v.  Owen  (eaUe,  Z6B\  this  co 
etfect  so  held,  because  there  a  quo  warramio  waa  granted ;  s 
issue  of  inability  or  no  inability  was  raised  before  a  juiy.  [ 
the  only  course  consistent  with  justice ;  because  tins  act  of 
uient  has  not  furnished  the  Chancellor  or  the  judge  with  any 
of  instituting  judicial  inquiry  into  the  conduct  of  the  office 
removed ;  there  is  no  power  to  administer  an  oath ;  the  mo 
can  be  done  is  to  institute  a  species  of  domestic  investigatioi 
as  a  master  might  institute  mto  the  conduct  of  his  appn 
and  it  is  highly  improbable  that  the  Legislature  should 
intended  such  an  inquiry  to  be  final  and  conclusive,  wh 
fortune  and  character  of  important  functionaries  is  at 
[Lord  Campbell,  C.J. — In  R.  v.  Oirfw,  it  was  made  to 
to  the  court  that  the  single  complaint  against  the  clerk  w) 
he  could  not  pay  his  debts.  It  was  admitted  that  he  ex 
his  office  well  in  eveiy  respect;  and  the  sinele  queetioi 
whether  in  point  of  law  insolvency  amounted  to  inability.  ] 
can  show  that  nothing  was  imputed  to  Mr.  Ramshay,  wh 
point  of  law,  amounts  to  inability  or  misbehaviour,  then 
Owen  will  be  an  authority  for  you^  but  not  otherwise.  Y< 
us  to  grant  a  new  trial  before  a  jury.]  In  what  other  way 
fact  to  be  ascertained  ?  The  decision  upon  the  fnot  may  b 
peached,  as  well  as  the  decision  in  point  of  law.  In  J2L  v.  i 
the  decision  was  impeached  on  the  ground  that  there  wis  ii 
no  inability,  and  the  judgment  of  Erie,  J.  is  clear  and  eq 
**  The  judge  of  a  County  Court  may  discharge  the  clerk  in  oi 
inability ;  out  the  clerk  has  a  right  to  raise  the  questioD  da 
that  inability  exists,  and  that  question  is  for  a  jury  to  ded 
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RD  Campbell,  C.J. — That  language  was  used  after  the  quo  Ex  parte 
rmto  had  issued ;  and  when  the  learned  judge  was  considering,  Rahshay. 
khe  materials  to  be  presented  to  the  court  on  the  application       jTTI 

he  writ,  but  the  effect  of  the  special  verdict.]     The  judge  was       

idering  the  effect  of  the  act  of  Parliament,  which  makes  the  i>i*mmaiof 
diction  depend  upon  the  fact.  The  judge  or  the  Chancellor,  Qa^J^^Z*^ 
16  case  may  be,  is  unquestionably  the  sole  judge  of  the  degree 
ibility  or  misconduct  which  will  render  dismissal  necessary  or 
IT,  and  he  must  of  course,  in  the  first  instance,  decide  whether 
)  is  any  inability  or  misbehaviour,  which  will  give  him  jurisdic- 
;  but  if  it  can  be  shown  that  he  is  wrong  upon  that  point, 
his  authority  to  remove  is  altogether  gone.  The  court  there- 
tnast  look  into  the  affidavits,  to  see  whether  they  raise  a  fair 
don  for  a  jury,  whether  there  was  any  inability  or  any  mis- 
rioar.  In  IL  v.  Owen^  the  argument  turned  upon  the  ques- 
whether  the  tieu^t  of  inability  was  not  a  condition  precedent  to 
ight  to  remove.  [Patteson,  J. — On  the  motion  for  the  quo 
tmto  there  was  no  such  argument  It  was  admitted  then  that 
nly  ground  of  removal  was  insolvency,  and  the  question  was 
her  that  was  inability  within  the  meaning  of  the  act.  Lord 
PBELL,  C.J. — Without  that  admission  I  do  not  think  that 
no  warranto  would  have  been  granted  in  that  case.]  There 
ither  grounds  for  this  application.  The  inquiry  before  the 
of  Carlisle  at  Preston,  was  founded  upon  a  memorial  stating 
Msific  complaint  against  Mr.  Ramshay  with  reference  to  the 
isonment  of  Mr.  Whitty  ;  but  the  inquiry  itself  was  extended 
l>etween  thirty  and  forty  other  charges,  of  which  Mr.Kamshay 
lad  no  legal  notice,  and  the  Earl  of  Carlisle  had  received  no 
oas  complaint.  The  investigation  lasted  about  a  fortnight, 
m  application  for  further  time,  made  by  Mr.  Ramshay,  was 
ed.  About  a  month  afterwards,  without  any  further  notice, 
vithont  any  adjournment  of  the  inquiry,  the  Earl  of  Carlisle 
to  Mr.  J^amshay  the  formal  instrument  of  dismissal  for 
lity  and  misbehaviour,  accompanied  with  a  letter  expressing 
i  at  the  conclusion  at  which  he  had  been  compelled  to  arrive, 
intimating  his  opinion  that  Mr.  Ramshay  had  not  the  degree 
f-command  necessary  to  enable  him  to  discharge  the  duties  of 
flSce.  It  is  impossible,  therefore,  to  know  the  preciseground 
missal.  It  may  have  been  the  commitment  of  Mr.  Whitty ; 
ly  have  been  other  matters  of  which  Mr.  Ramshay  had  no 
3;  it  may  have  been  inability,  or  it  may  have  been  misbe- 
ur ;  and  if  it  was  inability,  then,  assuming  all  the  charges 
to  have  been  true,  there  is  no  pretence  for  the  dismissal  on 
ground.  Further,  before  the  judgment  was  pronounced 
St  him,  he  ought,  at  all  events,  to  have  had  the  opportunity 
Qg  heard  again,  as  even  then  he  might  have  cause  to  show 
he  should  not  be  removed:  (£x  parte  Kinniny^  ante,  16.) 
proceedings  cannot  be  blended  into  one.  Here  a  single 
e  was  made.  Upon  the  inquiry  into  that,  other  charges  are 
,  and  evidence  received  in  support  of  them,  and  then  without 
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Ex  parte 
Raxshay. 

1852. 

DitmtMsalqf 

Judge — 
Quo  icarrwUo. 


more,  there  is  a  general  sentence  of  dismissal,  simply 
words  of  the  act  of  Parliament. 

Oar. 

JUDGMENT. 

Lord  Campbell,  C.  J. — This  was  a  motion  for  a  role  to 

cause  why  an  information  in  the  nature  of  a  quo  warranto 

not  be  filed  against  Joseph  Pollock,  Esq.,  calling  upcm  him  to 

by  what  authority  he  exercises  the  ofiSce  of  ju^e  of  the 

Court  for   Lancashire,   held   at   Liverpool,     inbe  ground  of 

application  is,  that  when  he  was  appointed  to  the  oflSce  it  was 

vacant,  William  Ramshay,  Esq.,  who  before  filled  it,  not 

been  lawfully  removed  from  it:  the  question  which  we  have 

consider,  therefore,  is  whether,  upon  the  affidavits  laid  before 

Mr.  Ramshay  is  entitled  to  question  the  legality  of  his  remordi 

a  quo  warranto  against  his  successor  ?     This  depends  upon  the 

construction  of  the  9  &  10  Vict.  c.  95,  s.  18,  whereby  it  is  ci 

— "  That  it  shall  be  lawful  for  the  Lord  Chancellor,  or,  where 

whole  of  the  district  is  within  the  Duchy  of  Lancaster,  fori 

chancellor  of  the  said  duchy,  if  he  shall  think  fit,  to  remove  I 

inability  or  misbehaviour  any  such  judge  already  appointe^^ 

hereafter  to  be  appointed."     By  a  formal  instrument,  under l| 

hand  and  seal  of  George  Frederick,  Earl  of  Carlisle,  Chaiiod| 

of  the  Duchy  of  Lancaster,  within  w^hich  the  whole  of  the  disbi 

of  this  County  Court  lies,  Mr.  Ramshay,  before  the  a[qKMntBrf 

of  Mr.  Pollock,  was  removed  for  inability  and  misbehaviour.    1 

are  of  opinion  that  this  instrument  is  not  absolutely  concluad 

that  the  Chancellor,  in  the  exercise  of  the  authority  to  diani 

from  the  office,  is,  in  the  language  of  the  judges,  in  R.  v.  Wan^ 

"subject  to  the  control  of  this  court,"  and  that  (as  is  there fld 

we  may  inquire  into  ''  the  cause  and  manner  of  a  motion."'    ^ 

cannot  insisst  that  the  instrument  of  removal  shall   set  out  all  ll 

])roceedings  instituted  in   order  to  the  removal,  with  the  sped 

charges  showing  inability  or  misbehaviour,  or  the  evidence  addoei 

to  support  these  charges.     The  instrument  being  drawn  up  in  d 

words  of  the  act  of  Parliament,  we  may  presume  that  the  Cha 

cellor  has  duly  exercised  his  jurisdiction  till  the  contrary  i?  profH 

But  we  think  that  it  would  have  been  open  to  Mr.  Ramsliiv,! 

show  that  he  was  removed  without  notice  of  any  charges  agaiii 

him,  or  without  an  op[)ortunity  of  being  heard  in  his  defe 

or  that  no  evidence  was  adduced  to  support  the  chains,  ortl 

the  complaints  against  him  were  not  for  inability  or  misbehnnr 

in  his  office,  and  were  of  such  a  nature  that,  if  proved  or  admiti 

they    would   not    disqualify  him  for    his    office,   or    amoont 

"  inability"  or  *^  misbehaviour"  within  the  meaning  of  the  9Xi% 

Parliament.     Upon  such  affidavits  we  think  we  shonld  haTeb 

bound  to  grant  a  rule  to  show  cause  for  a  quo  trarranlOy  witkl 

view  to  his  being  afterwards  restored  to  his  office,  from  whidijj 

had  been  illegally  removed.     We   have   to  see   that  judge*  ^| 

functionaries  vested  with  judicial  authority  do  not  exceed  twf 
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y.  The  Chancellor  has  authority  to  remove  a  judge  of  a  County  Ex  parte 
art  only  on  the  implied  condition  prescribed  by  theprinciples  Ramshat. 
eternal  justice^  that  he  hears  the  party  accused.     He  cannot        ^352. 

ally  act  upon  such  an  occasion  without  some  evidence  being        

loced  to  support  the  charges,  and  he  has  no  authority  to  remove  ^^j^^ 
matters  unconnected  with  inability  or  misbehaviour  in  his  office  QMotAMrmito. 
County  Court  judge.  Where  the  party  complained  against  has 
I  a  fair  opportunity  of  being  heard,  where  tne  charges,  if  true, 
Mint  to  inability  or  misbehaviour,  and  where  evidence  has  been 
en  in  support  of  them,  we  think  we  cannot  inquire  into  the 
mnt  of  evidence,  or  the  balance  of  the  evidence,  the  Chancellor, 
ing  within  his  jurisdiction,  being  the  constituted  judge  upon 
subject.  Looking  to  the  affidavits  on  which  this  motion  was 
ie,  they  appeared  to  us  to  be  insufficient  to  rebut  the  pre- 
iption  that  the  removal  was  regular  and  legal.  The  affidavits 
Y  strongly  assert  Mr.  Kamshav's  uniform  good  conduct  as  a 
ge,  as  well  as  his  ability,  and  they  particularly  seek  to  justify 
conduct  on  some  occasions,  when  he  was  supposed  to  have  acted 
itoperly,  as  in  fining  the  editor  of  a  newspaper  for  contempt  of 
It.  But  Mr.  Kamshay  does  not  say  tnat  grave  charges  of 
behaviour  as  a  judge  were  not  brought  against  him,  or  that  he 
i  no  notice  of  those  charges,  or  that  he  had  not  a  fair  oppor- 
ity  of  being  heard  upon  them,  or  that  evidence  was  not  adduced 
npport  them.  Consistently  with  these  affidavits,  the  proceed- 
i  may  have  been  regularly  conducted,  and  there  may  have  been 
ience  before  Lord  Carlisle  sufficient  to  support  the  charges, 
[  to  warrant  the  judgment.  Sir  Fitzroy  Kelly  contended  that, 
■I  the  just  construction  of  the  statute,  this  court  is  bound  to 
at  a  quo  warranto^  so  that  the  merits  of  the  case  may  be  ulti- 
lely  determined  by  a  jury.  But  we  are  of  opinion  that  when 
(Chancellor  has  duly  acted  within  his  jurisdiction  in  the  exercise 
his  authority,  giving  notice  to  the  party  accused  of  the  charges 
linst  him,  those  charges,  if  true,  amounting  to  inability  or  mis- 
biviour  in  his  office,  inquiring  by  evidence  into  the  truth  of 
I  charges,  and  hearing  the  party  accused — the  Legislature 
iBiided  the  Chancellor's  sentence  of  removal  should  be  final  and 
idusive.  Much  stress  has  been  laid  upon  the  hardship  which, 
in  this  construction  of  the  statute,  would  arise  to  County  Court 
kes,  who  certainly  fill  an  office  of  great  dignity  and  importance 
ttbe  administration  of  justice.  But  such  an  argument  can  only 
'legitimately  used  to  assist  us  in  getting  at  the  real  meaning  of 
*  Li^slature ;  when  that  is  ascertained,  we  are  not  at  liberty  to 
governed  by  any  opinion  which  we  may  entertain  as  to  the 
iCy,  or  even  the  justice  of  the  enactment.  But  it  may  not  be 
f  improbable  that  the  Legislature,  amidst  a  choice  of  difficulties, 
itided  to  confer  this  power  of  removal,  without  an  appeal  to  a 
%  upon  the  Lord  Chancellor,  or  upon  the  Chancellor  of  the 
^y  of  Lancaster.  These  are  high  functionaries  under  the 
ti^ni,  and  directly  responsible  to  Parliament  for  the  due  exercise 
^  authority  committed  to   them.     There  must  be  a  power 
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lodwed  somewliere  of  remoYing  Coanty  Oomi  jB%e% 

inability  and  misbehaviour.    FraoticaIly»  thii  power  ooa 

iMi.       ^  ezeroioed  by  the  Crown  on  the  addresB  ef  the  two  1 

Parliament,  according  to  the  oonrae  prescribed  tor  Ae  n 

^^^J^^^  the  judges  of  the  Signer  Courts  of  Westminatar  Hall 
c^\Li—iL.  Appoal  to  a  raiT,  which  it  is  supposed  that  die  IimiJst 
"^"""^^  KkVecontei^^ 

due  deference  for  juries  in  the  ezennse  of  their  propv  i 

the  Legislature  may  have  thought  that  the  Ijoid  jffi^  01 

of  Great  Britain,  or  the  Charcellor  of  the  Dnehy  of  L 

is  likely  to  form  quite  as  impartial  and  enliglitaMd  an 

after  hearing  evidence  on  the  subject,  as  to  the  ability  and  I 

of  a  Judge  in  his  office.   Nor  can  we  overlook  the  obrtructifl 

would  arise  to  the  administration  of  justice  in  the  oountiy 

doctrine  contended  for.   If,  upon  removal  after  an  inquiry  c 

ducted,  the  appcontment  oiF  a  successor  may  be  questioned 

warrmni0,  then,  in  every  case  in  wUdi  aSdavita  can  be 

denying  the  charges  and  falsifying  the  evidence  by  wl 

were  supported,  a  qno  wamnUo  may  be  (^itained^  and  i 

doubtful  for  many  months  whether  all  the  prooeedinga  b 

successor  are  not  coram  nammdhe,  and  void.    This  period 

ma^  be  prolonged  for  years  oy  new  trials^  biUa  of  except 

writs  of  error;  all  the  expenses  of  this  litintkm  may  b 

upon  the  successor  who  has  accepted  the  cmee,  httriii^  ] 

believe  that  it  was  vacant ;  and,  having  done  the  duties  of  i 

with  ability  and  intemty,  he  may  be  called  upon  to  re 

salary  upon  which  he  has  been  subsisting,  and  he  may  be 

actions  at  the  suit  of  those  whom  aptimd  fide  he  had,  as 

the  County  Court,  ordered  to  be  imprisoned,  or  whose 

had  directed  to  be  taken  in  execution  on  a  judgment.    B 

all,  we  must  look  to  the    language  which  the   L^iala 

employed,  and  pat  upon  it  its  natural  and  grammatical  i 

nothing  appeanng  to  show  that  it  is  used  in  any  extra 

sense.     '^  It  shall  be  lawful  for  the  Lord  Chancdilor,  if 

think  fit,  to  remove  for  inability  or   misbehaviour  any 

Court  judge.  '*    Is  not  the  natural  and  grammatical  met 

the  language,  that  if  the  Chancellor  proceeds  duly,  he  may, 

appeal,  remove  for  inability  or  misbenaviour,  and  that,  havii 

evidence,  he  is  to  determine  whether  inability  or  misbehi 

made  out.     He  is  clearly  constituted  judge  of  the  inability 

behaviour  in  the  first  instance,  and,  if  no  appeal  is  given,  e 

or  impliedly,  his  judgment  must  be  final.     No  appeal  is  e: 

given,  and  we  think,  to  imply  an  appeal  would  be  to  h 

to  construe  the  language  of  the  Legislature.     Sir  F. 

much    on    the   case   of    Reg.  v.    Owen   {ante^   36b )^  ba 

that  case  is  examined,  it  will  be  found  to  be  no  autbori^ 

Although   it   proceeds   on  sect  24    of  the  act,  respeoti 

removal  of  a  clerk  by  a  judge,  it  would  have  been  strongly  i 

if  the  quo  warranto  had  been  there  granted  after  the  jnd 

alleged  against  the  clerk  charges,  which,  if  true;,  proved  insb 
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OBOonduot^  and,  after  due  inquiry,  and  giving  tbe  derk  the  Empmis 
pjpwtunity  of  being  heard,  had  dismiasea  the  clerk  upon  the  Kamhat 
jtmind  tint  the  charges  were  subetantiated.    But,  on  inquiring       ^^^ 

ibit  todk  i^ace  when  the  qno  warranto  was  granted,  we  find  that       

liWia  made  out  to  the  court  that,  instead  of  misbehaviour  beinff  i>mmmid</ 
l[|oted  to  the  derk,  it  was  admitted  that  he  had  always  performed  oiH^^^^i^, 
|B  duties  of  his  office  honestly,  and  the  only  inability  imputed 
an  inability  to  jpay  all  his  debts,  without  any  suggestion  that 
had  affected  his  mind^  or  in  any  dqgree  disabled  him  from 
the  duties  6i  derk.  Therefore  there  was  no  imputation  of 
or  misbehaviour  in  his  office ;  and^  admitting  tne  truth  of 
that  was  imputed,  no  inability  or  misbehaviour  in  his  office 
When  the  special  verdict  was  argued,  no  question  was 
as  to  the  right  to  the  quo  warranto,  and  the  observations  of 
learned  judges  then  must  be  taken  with  reference  to  the  facts 
points  then  before  the  court  Sir  F.  Kelly  likewise  relied  on 
ot'  cases  respecting  the  removal  of  a  parish  clerk  by  an  in- 
it*  But,  supposing  the  Chancellor  here  has  only  the  same 
of  removing  the  County  Court  judge  which  the  incumbent 
of  removing  the  derk  at  common  law,  no  case  has  been  dted 
the  incumbent  havimi^  proceeded  re^ubrly  against  the  parish 
bringing  charges  against  him  of  misbdiaviour  in  his  office, 
him  notice  of  those  charges,  and,  after  hearing  evidence  to 
itiate  them,  and  hearing  the  defence,  dismissed  the  derk 
ground  that  the  charges  were  proved,  this  court  interposed 
>re  him  by  mandamus  on  affidavit,  that  he  was  innocent, 
the  evidence  against  him  was  false.  The  case  of  J3.  v.  H^arren 
p.  320),  which  was  mainly  relied  on,  is  not,  by  any  means,  to 
effect.  The  report  is  short  and  unsatisfactory,  but  the  rule 
iw  cause  seems  to  have  been  granted  on  the  ground  that  the 
was  in  prison  when  he  was  removed,  and  that  be  could  not 
been  heard  in  his  defence ;  that  he  had  appointed  a  deputy, 
that  no  misconduct  in  his  office  had  been  imputed  to  him.  When 
was  eliowny  tbe  court  said, — **  There  is  no  sufficient  reason 
led  ia  the  affidavits  that  have  been  read  upon  which  the  court 
exercise  their  judgment,  nor  is  there  any  instance  produced  of 
misbehaviour  in  his  office."  Therefore^  supposing  the  derk  had 
heard  in  that  case  as  in  the  case  of  Reff.  v.  Oweuy  no  inability 
flbehsviour  in  the  office  was  imputed,  and  the  incumbent  had  no 
lUiority  to  remove  him.  Lord  Mansfield  there  uses  the  expres- 
1*1  which  we  adopt: — "He  can  never  be  the  sole  judge,  and 
^tove  him  ad  Ubituniy  without  being  subject  to  the  control  of  this 
*Ut ;"  and  **  the  court  may  inquire  into  the  cause  and  manner  of 
•tetion."  But  from  the  language  of  the  judges,  and  the  course 
^lie  proceedings,  there  can  be  little  doubt  that  if  the  affidavits 
^  shown  that  acts  of  misconduct  in  his  office  were  imputed  to  the 
^E^^  that  he  had  been  heard  upon  them,  and  that  the  incumbent 
^Qeeded  on  the  belief  of  the  evidence  in  support  of  the  charges, 
^  rule  never  would  have  been  granted,  and  that,  too,  however 
•^^lerous  or  strong  might  have  been  the  affidavits  to  show  that 
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Sm  parte     the  derk  wa^  Innocent    We  are  therefore  of  c^nnioii,  tl 

^^^^^*    oonstmction  of  the  act  of  Parliament  contended  for,  neither : 

istt.       principle  nor  on  authority,  and  that,  unleea  some  defect  ib  ] 

--^        out  in  the  manner  in  which  the  proceedinffs  were  condncted 

"^^^^y^  case,  we  are  not  entitled  to  interfere.    Sir  F.  Kelly  conq 

QmmSrrmia.  ^^^  ^®  chargee  having  originated  in  a  manorial  of  a  80c 

Liyerpool,  caUed  the   ''Guardian  Society,'*    for  mificond 

fining  a  nerson  of  the  name  of  Whitty,  for  a  sapposed  insult 

iudge»  other  charges  not  contained  in  the  memorial  were  afte 

brought  forward.  But  such  an  inquiry  is  to  be  ocmducted  aa 

to  the  substantial  rules  of  justice,  not  according  to  technical 

of  special  pleading.    It  is  conducted  as  an  inquiry  befe 

bendiers  of  an  inn  of  court,  with  respect  to  chaivea  upon  n 

barrister  may  be  disbarred,  and  can  be  condncted  in  no  othc 

the  L^^ature  not  having  prescribed  any  formalities,  ai 

having  conferred  the  power  of  administeiing  an  oath.    It 

allq^  by  Mr.  Bamshay  in  his  affidavits  that  he  was  noi 

heara  on  all  the  charges  brought  against  him*    Comjdaint  t 

made  of  the  time  which  elapsed  between  the  dose,  of  the  i 

and  the  sentence  of  remova),  and  that  no  further  notice  was 

to  Mr.  Bamshay  to  show  cause  why  he  should  not  be  ra 

But  the  fair  inference  from  the  affidavits  is,  that  the  inqun 

known  to  all  parties  to  be  finally  closed^  and  that  the  CImu 

of  the  duchy  only  took  time  ddilieratety  to  connder  the  evi 

and  to  consider  his  judgment    Last  of  all,  it  is  said  th 

solemn  judgment,  under  his  hand  and  seal,  is  restricted  by  a  | 

letter  of  the  same  date,  written  by  Lord  Carlisle  to  Mr.  Ban 

But,  although  a  general  liberty  is  given  to  Mr.  Bamshay  to 

what  use  of  it  he  pleased,  one  can  hardly  think  that  this  ext 

to  the  use  of  it  in  a  court  of  justice,  for  the  purpose  of  null 

the  dismissaL     It  was  evidently  written  with  a  view  of  soA 

as  much  as  possible  the  pain  to  be  inflicted  in  the  dischai^ 

public  duty,  and  the  sentiments  there  expressed  are  perfect)^ 

sistent  with  the  tenor  of  the  sentence  of  removal ;  for  it  is  po 

that  a  man  may  have  valuable  qualities,  and  may  be  amuil 

Erivate  life,  and  yet  may  be  justly  removed  for  inability  and 
ehaviour  as  a  judge.     For  these  reasons  we  are  of  opinion  t 
rule  nisi  in  this  case  ought  not  to  be  granted. 

Rulerefiu 
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COURT  OF  QUEEN'S  BENCH. 

COUNTY  COURT  APPEAL. 

February  1 1,  1852. 

(Before  Patteson  and  Wightman,  JJ.) 

jtreat  Northern  Railway  Company,  Apps.,  v. 

Hawcroft,  Reap. 

Carrier — LiabUity —  Construction  of  contract. 

granted  an  excursion  ticket  in  thefottowing  form  ; — ^^  Bams* 
Ing'S'CToss  and  back.  Excursion  ticket^  to  return  by  the  trains 
dfor  that  purpose  on  any  day  not  beyond  fourteen  days  after 
hereof^  At  the  Bamsley  station  a  btU  was  posted  up^ 
ing  the  hours  of  departure  of  excursion  trains  from  Doncaster 
don.  The  Railway  Compantfs  line  went  from  London  to  Don^ 
and  from  Doncaster  another  railway  conveyed  passengers  to 
f.  The  plaintiffl  within  the  time  limited^  presented  himself  for 
ice  from  London  to  Barnsley  by  one  of  the  trains  advertised; 
rejused  for  want  of  room  ;  on  the  evening  of  the  same  day  he 
leyed  to  Doncaster  by  another  of  the  culvertised  trains  ;  but  the 
,  being  Sunday,  there  was  no  train  to  carry  him  on  from  Don- 
Bamsley, 

the  company  had  broken  their  contrctct  with  the  pkUntiffl^rsty 
ng  to  take  him  by  the  earlier  train  ;  secondly ,  by  not  carrying 
'rom  Doncaster  to  Bamsley, 

was  an  appeal  from  a  decision  of  the  judge  of  the 
nty  Court  of  Yorkshire,  holden  at  Bamsley.  The 
3  of  the  plaintiffs  claim  were,  in  substance,  that  the 
3  had  contracted  with  him  to  cany  him  from  JBarnslej  to 
and  from  London  back  to  Bamsley,  as  a  third-class 
,  within  fourteen  days  from  the  date  of  his  ticket.  He 
within  that  period  on  the  9th  of  August  last,  to  the 
»sd  station  of  the  company,  at  six  o'clock  in  the  morning, 
re  two  trains  advertised  to  go  to  Barnsley  on  that  day, 
L5  in  the  morning,  and  the  other  at  9.15  in  the  evening, 
rain  was  so  full  that  the  plaintiff  could  not  get  a  seat  in 
though  a  special  excursion  train  was  started  by  the 
n  the  middle  of  the  day,  he  was  not  allowed  to  go  by  it. 
ore  had  to  wait  for  the  9.15  train,  which  arrived  at 
at  six  o'clock  on  the  Sunday  morning.  The  defendants' 
aated  at  Doncaster,  but  pjwsengers  were  usually  sent  to 
by  another  line,  belonging  to  the  South  Yorkshire 
Company.     The   South  Yorkshire  Company,  however. 


598 


COUVTT  C0UBT8  CASES. 


Hawoboft 

V 

The  Great 

NoRTHBfUr 

Railway. 


1852. 


Bailwtof — 


did  not  run  any  trains  on  a  Sunday,  and  the  pkuntiff  wm  tliere- 
fore  obliged  to  take  carriage  from  Uoncaster  to  Bamaley,  for  the 
cost  of  which  he  brought  the  present  action.  The  ticket  was  hi 
the  following  terms : — "  Great  Exhibition.  Bamdey  to  Eing'i* 
cross  and  back.  Third  class."  On  the  back  was  this  notice:-! 
*^  Excursion  ticket,  to  return  by  the  trains  advertised  for 
purpose,  on  any  day  not  beyond  fourteen  days  after  the 
^^****'^*^  nereof."  At  the  Bamsley  station  a  bill  was  posted  op,  stating 
ComS^Zim  q^time  that  the  excursion  trains  would  leave  Doncasterand  Lioi 
and  among  them  were  the  6.45  and  the  9.15  tnuna.  The  1( 
judge  held  that  there  was  a  special  contract  between  the 
and  that  the  company  were  bound  to  carry  the  plaintiJ 
London  to  Bamsley  by  the  6.45  train,  if  he  wished  to  go  by  itj 
but  even  if  they  had  the  option  of  taking  him  by  the  9.15 
that  they  had  broken  their  contract  by  not  taking  him  on 
Doncaster  to  Bamsley. 

Phipson,  on  the  part  of  the  appellants  (the  defendants 
submitted — ^first,  that  the  company  had  the  option  of  taking 
plaintiff  by  any  train  they  thought  fit ;  and,  secondly,  that 
were  not  bound  to  carry  him  on  to  Bamsley,  because  the 
referred  him  to  the  advertised  trains,  from  which  he  might 
seen  that  the  train  ran  from  Doncaster  to  Bamsley  on  a  Si 

HaU,  for  the  respondent  (the  plaintiff  belowY  was  not  called 

Pattesok,  J. — I  am  of  opinion  that  the  juogment  of  the  O 
Court  below  must  be  confirmed*  The  advertisements  referred  tai 
nothing  about  the  time  of  arrival  beyond  Doncaater ;   but 
clearly  refer  to  the  Doncaster  trains  as  the  mode  of  retui 
Bamsley.     If  there  had  been  an  advertisement  specifying  at 
times  the  Doncaster  trains  were  to  be  met  by  the  Bamsley  traiiH^] 
Phipson's  argument  might  have  been  good,  but  that  is  not  so; 
I  think,  moreover,  that  by  this  contract  the  plaintiff  had  the 
to  say  by  what  train  he  would  go.     Here  the  plaintiff  wished 
go  by  the  morning  train,  but  the  defendants  very  properly,  all 
unfortunately  for  themselves,  refused  to  take  him  by  it,  as  it 
have  been  dangerous  to  put  on  any  more  carriages ;  they  did 
carry  him  on  to  Bamsley  by  the  evening  train,  and  thereforo 
was  entitled  to  recover  against  them. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  Even  if  the 
had  waived  his  right  to  go  by  the  morning  train,  at  least  he  oi 
to  have  been  earned  on  to  Biamsley  when  he  went  by  the  e^ 
train. 

Jtidffment  qffirmeJL 
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COURT  OP  QUEEN'S  BENCH. 

COUNTY   COURT  APPEAL. 

February  11,  1852. 

(Before  Patteson  and  Wightman,  J  J.) 

Weaver,  App.,  r.  Floyd,  Besp. 

Truck  Act  1^2  WUL  4,  e,  87 — Artificer  and  workman,  or 

sub-contractor. 

K  employed  and  working  as  a  collier  in  a  coal  mine,  dismisMle  at 
miKi  notice,  and  paid  at  a  certain  rate  per  ton  of  coals  got  by  him^ 
not  bound  to  work  any  fixed  number  qf  hours,  and  being  at  liberty 
employ  men  to  assist  kirn,  is  an  artificer  or  workman  within  the 
ing  of  the  Truck  Act,  and  his  wages  must  be  paid  in  money,  not 
goods,  if  by  the  contract  he  is  bound  to  give  his  personal  labour  in 
performance  of  the  work. 

!S  was  an  appeal  from  the  County  Court  of  Monmouthshire^ 
lield  at  Tredegar,  and  the  case  stated  by  the  judge  for  the 
of  the  court  above  veas  as  follows: — This  is  an  action 
;ht  to  recover  the  sum  of  38/L  \\s.  5d  for  wages.  The  defen- 
is  a  contractor  under  the  Tredegar  Iron  Company,  for  the 
of  coal  and  iron,  and  resides  at  Tredegar,  in  the  county 
imouth.  About  the  30th  of  May,  1850,  he  employed  the 
to  work  in  what  is  called  a  stall  in  a  coalpit  belonging  to 
ipany  at  the  following  rates,  viz.: — 9s.  6d.  a  dozen  tor  iron 
.,  Is.  d^d,  per  ton  for  large  coal,  and  Is.  2^  for  mixed  coal; 
Uie  plaintiff  forthwith  entered  upon  his  work,  and  continued 
ting  thereunder  till  the  month  of  August  last.  The  workings 
coal  mine  consist  of  the  main  roads  leading  into  the  work  and 
workings,  whence  the  chief  part  of  the  coal  is  worked.  The 
i  roads  are  called  ^headings,"  the  side  workings  ** stalls." 
■ing  the  period  of  his  employment,  the  plaintiff  earned  altoge- 
■r  the  sum  of  582.  ISs.  2d.y  and  he  received  207.  Is.  9d.  in  cash ; 
B  balance,  amounting  to  38/.  11^.  5d.,  was  received  in  goods, 
m  the  credit  of  the  defendant  at  a  shop  kept  by  Mr.  Fothergill, 
the  profits  of  which  shop  the  Tredegar  Iron  Company  have  an 
terest,  in  the  shape  of  a  percentage  on  the  business  done;  and 
■t  balance  formed  the  subject  of  this  action.  The  defendant 
Kve  notice  of  set-off  for  the  whole  amount  of  such  goods;  and  the 
ibtiff  contended  that  the  defendant  was  not  entitled  to  deduct, 
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Wbavbb     as  a  set-offj  the  price  of  such  goods  from  his  wagcfc    1 

.  **         agreement,  the  plaintiff  was  entitled  to  be  paid  month] 

]f^'      draw  money  on  account  at  the  end  of  eveiy  week.    0 

1S5S.       night  after  the  pUintiff  went  to  work  he  asked  the  deft 

,-^TT^_  5#.  in  cash,  and  the  defendant  gave  him  an  onto  for  5&« 

Artyher.     ^  ^«  John  Davics,  the  bookkeeper  at  Mr.  Fotheig 

The  amount  of  this  order  he  reoeiyed  in  goods  at  the  shop 

following  Saturday  he  received  3$.  as  '^draw^**  that  is^  s 

of  money  on  account;  and,  on  the  following  Monday  dm 

asked  the  defendant  to  put  orders  in  the  shop;  aad^  from 

till  the  termination  of  his  engagement,  orders  were  regu 

in  every  week  on  his  account,  proportionate  to  the  amo 

estimated  earnings,  and  he  received  the  amount  of  so 

from  time  to  time,  as  thev  were  pot  in,  in  gooda.     The 

had  a  pass-book  from  the  shopkeeper,  in  wluofa  the  vali 

goods  were  entered  as  so  much  ''cash.'*      The  goods 

specified,  nor  any  particulars  given.     The  entries  say, — ] 

10,  cash,  5t.;   t)ecember  15,  cash,  4m.  3d,,  and  so  on. 

monthly  pay,  a  statement  of  the  account  between  the  p 

delivered  to  the  plaintiff;  this  statement,  which  ia  called 

ticket,  credits  the  plaintiff  with  the  amount  of  his  eamin 

the  past  month,  and  debits  him  with  the  money  pud  bin 

with  the  amount  of  the  orders  put  into  the  snop,  whid 

scribed  as  cash  advanced,  and  with  the  usual  charges  fb 

fund,  &C.;  and  the  balance,  if  in  his  &vour,  was  paid  hit 

and  if  i^inst  him,  was  carried  to  his  debit  in  the  next 

account ;   and,  during  the  period  of  his  contract,  it  was  e 

on  one  side,  and  sometimes  on  the  other;  but  more  freqi 

balance  was  against  the  plaintiff.     The  plaintiff,  in  his 

stated  that  he  frequently  expressed  dissatis&ction  at  bein 

this  manner,  and  that  he  went  to  the  shop  under  compulsi 

defendant,  on  the  other  hand,  deposed  that  it  was  in  c< 

with  the  plaintiff's  express  request  that  the  orders  were  ] 

shop ;  that  he  was  perfectly  at  liberty  to  deal  where  he 

and   that  he  had  been  told  if  he   would  do   without  1 

he    should  regularly   have   10^.  a  week  as  draw  ;   and, 

roboration  of  this  statement,  it  was  shown  that  several 

in  the  defendant's  employ  were  paid  the  amount  of  their 

cash,  and  that  the  defendant  put  no  orders  in  the  shop 

accounts,  but  always  paid  them  in  cash;  and  two  of  the  i 

swore  that  they  had  heard  the  plaintiff  ask  the  defendant  t 

on  the  shop.     The  defendant  has  no  interest  in  the  si 

derives  no  benefit  either  directly  or  indirectly  from  th 

which  he  puts  in  on  account  of  the  men  in  his  employ.     Tli 

dant,  however,  was  a  contractor  under  the  Trcd^ar  Iw 

pany,  and  it  was  proved  that  the  Tredegar  Iron  Company  i 

from  Mr.  Fothergill,  the  owner  of  the  shop  a  per-centage  b 

business  of  the  shop,  which  included  the  goods  delivered 

flaintiff.     Mr.  Fothergill  was  paid  for  these  goods  by  the  T 
ron  Company^  and  not  by  the  defendant,  the  Tredegar  Iro 
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at  the  time  deducting  their  per-centagei  and  the  Tred^ar 
CompanjT  only  paid  the  defenaant  the  cash  balance  wluch  was 

0  the  plaintiff  after  deducting  the  value  of  the  goods.  This 
proved  to  be  the  course  of  proceeding  with  regard  to  a  large 
»er  of  workmen  besides  the  plaintiff.  The  plamtiff  was  not, 
e  terms  of  the  agreement,  bound  to  work  any  stated  number 
nrsy  or  to  do  any  fixed  amount  of  work,  and  he  was  at  liberty 
aploy  men  to  assist  him,  if  he  thought  proper  to  do  so;  and 
dingly  he  did  employ,  during  four  months  ot  his  service,  one 
and  during  one  monUi  two  men,  who  were  paid  their  wages 
e  plaintiff  m  a  similar  manner,  that  is  to  say,  by  orders  on 
lop  put  in  by  the  defendant  in  the  plaintiff's  name.  The 
in  was  a  working  collier,  working  personally  during  the 
\  time  of  his  service  in  the  same  way  as  other  colliers  in  the 
^t  are  in  the  habit  of  working.     He  'Was  subject  to  be  dis- 

1  or  to  leave  his  service  on  a  month's  notice,  and  his  service 
etermined  by  a  month's  notice  given  on  the  22nd  July  last 
ihalf  of  the  plaintiff  it  was  contended  that  this  mode  of  settling 
the  plaintiff  for  his  wages  was  altogedier  illegal  and  void 

the  Truck  Act,  and  that  he  was  entitled  to  recover  the 
it  of  wages  which  he  had  received  in  goods.  On  behalf 
»  defendant  it  was  contended,  first,  that  the  plaintiff  was  not 
tificer  within  the  meaning  of  the  1  &  2  Will.  4,  c  37,  he 
^  taken  a  piece  of  work  caUed  a  ^^  stall "  to  get  coals  by  the 
ad  iron  mme  by  the  dozen,  and  having  command  of  his  own 
nd  by  reason  of  his  employing  men  under  him  who  were  paid 
^  plaintiff  in  the  same  manner  as  the  defendant  paid  him; 
at,  therefore,  he  was  a  sub-contractor.  Secondly.  That  at  the 
he  contract  was  made  between  the  plaintiff  and  the  defen- 
t  was  agreed  that  the  plaintiff  should  be  paid  in  weekly 
r  draws  and  monthly  settlements;  that  the  orders  having 
>ut  in  for  the  plaintiff  before  there  was  anything  due  to  him 

his  contract,  this  was  not  a  payment  of  goods  in  lieu  of 
y  as  the  wages  must  be  earned  and  payable  at  the  time  such 

were  delivered,  to  bring  it  within  the  operation  of  the  act. 
ly.  That  the  defendant,  having  no  interest  in  the  shop,  and 
I  rendered  himself  liable  for  the  amount  of  the  goods  supplied 

plaintiff,  was  entitled  to  set  off  the  amount  as  money  paid 
plaintiff's  request,  and  was  not  precluded  from  setting  off'  the 
it  by  sect.  5 ;  and,  fourthly,  that  the  plaintiff  was  now  pre- 
[  fi-om  disturbing  the  settlement  which  had  taken  place  from 
i  to  month  between  them,  by  reason  of  his  acquiescence 
D,  the  pkuntiff  never  having  disputed  the  monthly  accounts 

had  been  delivered  to  him  by  the  defendant  before  ac- 
irought.  The  case  having  been  tried  before  the  judge  of 
loanty  Court,  without  the  assistance  of  a  jury,  the  judge 
Srst,  that  the  plaintiff  was  an  artificer  within  the  meaning  of 
t ;  and,  seconuly,  that  the  delivery  of  the  goods  so  supplied 
I  plaintiff  was  payment,  and  not  matter  of  set-off;  and  that 
lyment  having  been  made  in  goods,  and  not  in  the  current 
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coin  of  the  realm,  was  illegal,  null^  and  Toid;  and  gm  As  vUill 
JQJ^gment  for  the  whde  amoimt  daimed.  The  qoeBtioi^  tMS,fir , 
the  Coartof  Qaeen'sBcosohisjhthereedptof  f»odabjtiiepk» 
^  iander  the  oircomstanoes  above  stated,  aTulule  aa  a  drfeaoel 
diis  action,  dther  as  payment  or  matter  oif  aet-oflFP 

IToHm,  for  the  Mpeilant  (the  defendant  below.) — ^Ihe 
tnms  npon  1  &  8  WilL  4,  e.  87,  which  reamroB  duit  woA 
artificers  in  certain  trades  shall  not  be  mid  otherwise  thsn  ii 
current  coin  of  the  realm;  bnt  the  {daintiiF  waa  not  a  wodoMad 
artificer  within  that  act    He  was  a  kind  of  aob-oontiaeUir,  ur 
BOev  Y.  Warden  (2  Ex.  59),  where  the  phmtiff  waahaldnottil 
workman  witlun  the  act    [PATmoir,  J.^— The  oontnet  ' 
was  Terjr  difRsrent  firom  this.    It  was  a  contxaol  to  exeents  s| 
tienlar  work,  which  the  plaintiff  oonld  not  neifmm  bj  hii 
labour  alone;  and  he  was  not  dismisrible,  aa  nsceu]    The 
snes  here  for  the  woik  of  others  as  well  aa  hia  own  woik; 
contract  is  clearly  not  one  finr  mere  penonal  aerrioe^  ha 
the  1st,  3rd,  19th,  and  25th  sections  of  the  aet 

Keatimf^  contrji,  was  not  called  upon. 

Pattkson,  J.— l%is  would  be  like  tiie  caseof  £%▼.  Wk 
unless,  hv  the  contract,  the  plsintiflP  was  to  woilc  penoml^i 
if  the  ju^ge  had  tiuit  case  before  Um,  henmalhinne 
conclusion  in  point  of  foct    The  plaintiff  was  to  be  psil  ssi 
per  ton;  but  that  would  not  alter  the  case  if  the  eoBrtfaetva. 
for  personal  service;  and  I  see  nothing  ineonsiatenl  witii  tiiati 
of  the  case.    If  it  was  a  contract  for  personal  sernos^  die 
applies;  if  it  was  not,  but  a  contract  to  work  aportion  of  tiisi 
by  the  labour  of  others^  then  it  does  not  apply.     The 
not  very  satisfactorily  stated;  but  the  judge  must  have 
upon  the  ground  that  it  was  a  contract  for  personal  s 

WiGHTMAN,  J. — I  am  of  the  same  opimon.    It  is  imj 
say  upon  this  case  that  the  judge  has  wron^y 
plaintiff  was  to  be  at  liberty  to  employ  men  to  assist  him; 
was  to  be  pud  at  so  much  per  ton;   but  that  is  not  h 
with  a  contract  for  personal  service;   and  the  provincns 
wholesome  statute  cannot  be  evaded  by  adoptii^  any 
mode  of  paying  the  workman's  wages.    This  case  does  not 
to  fall  within  tne  rule  stated  in  Kky  v.  Warden^  becaas 

Ehuntiff  was  really  a  sub-contractor,  who  mij^t  have  ^ 
is  contract  altogether  by  the  labour  of  others,    mie  oUeet 
statute  was  certainly  to  protect  those  who  contracted  ftr 
personal  labour;  and  the  plaintiff  here  appears  to  have  doasi 

Judgmemi  affbrmtd  wA 
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COURT  OF  COMMON  BENCH. 
April  22,  1852. 

Hates  v.  Keene. 

hientUm  of  prisoner  after  expiration  of  warrant  of  commitment — 
Demurrer — Construction  of  Rule  131. 

\Z\st  rule  of  the  ^^  Practice  and  Proceedings  of  the  County  Courts'* 
reels  that  '*  Warrants  for  commitment^  whenever  issued^  shall 
9r  date  on  the  day  on  which  the  order  for  commitment  was  made,  and 
M  continue  in  force  for  three  calendar  months  from  such  date,  and 

longer  J*  A  debtor  having  judgment  against  him  in  a  County  Court, 
d  an  order  made  on  him  to  pay  the  debt  and  costs  by  instalments. 
tde  default,  whereupon  a  judgment'Summons  was  issued,  and,  on  his 
nHippearance  thereto,  a  warrant  of  commitment  was  issued  against 
n.  The  warrant  authorized  the  arrest  of  the  debtor,  and  his  com' 
iment  to  prison  *^for  the  term  of  ten  days  from  the  date  of  the 
r€MtJ*     The  warrant  bore  date  on  the  I9th  of  September,  1851,  and 

the  \6th  of  December  following  the  debtor  was  arrested  and 
}ivered  into  the  custody  of  the  keeper  of  the  prison  to  whom  it  was 
wdedy  who  detained  the  debtor  until  the  25th  of  the  same  month,  being 
ISM  €iays  beyond  the  three  months  during  which  the  warrant  was  to 
of  fM  force  and  effect, 

^kbior  brought  his  action  of  trespass  against  the  gaoler  for  assault 
d  false  imprisonment,  and  the  latter  pleaded  a  justification  under 
f  warrant.  To  this  plea  the  plaintiff  replied  that  the  warrant,  by 
\l3\st  rule  of  the  "  Practice  and  Proceedings  of  the  County  Courts,^ 
M  to  continue  in  force  three  calendar  months,  and  no  longer,  and 
U  although  he  was  arrested  within  that  period,  and  was  imprisoned 
der  colour  thereof  ten  days,  yet  he  was  unlawfully  detained  in  prison 
ms  days  beyond  the  three  calendar  months  during  which  the  warrant 
i  to  run: 

,  en  general  demurrer,  that  the  replication  wcu  no  answer  to  the 
m  ;  for  that,  although  the  warrant  was  to  remain  in  force  only  three 
mtiksfrom  tike  date  of  the  order  of  commitment,  the  debtor,  having 
m  arrested  within  that  period,  w<u  to  be  imprisoned  for  the  number 
days  specified  in  the  warrant,  notwithstanding  the  three  months 
ring  which  it  had  force  were  expired  before  die  debtor  had  com^ 
ied  the  term  of  imprisonment  which  the  County  Court  judge  had 
fered. 

lESPASS  for  assault  and  false  imprisonment  The  declara* 
tioQ  stated  that  on  the  16th  of  December,  1851»  the  defendant 
died  the  plaintiff,  and  seized  and  laid  hold  of  the  plaintiff  and 
isoned  him  in  a  certain  gaol  or  prison  for  ten  days  then  next 

3  B  2 
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Hatu      following,  contrary  to  law,  and  against  the  wQl  of  the  { 


The  defendant  pleaded  that  before  the  eommitting  of  Ae 
1858.       trespasses  in  the  aedaration  mentioned,  and  after  die  penn 
9  &  10  "Vict  c.  95,  to  wit,  on,  &a,  a  County  Court  od 
County  Court  of  Surrey  was  duly  constituted  to  be  k 
iM0  amiiatth  Wandsworth,  in  the  siud  county,  and  from  tfaenoe  luthal 

j!^i!rf7^£!fr.  ^  ^"^^  holden  there  under  the  said  act  of  P^tfiiaiDent ;  m 
^  the  constitution  of  the  court,  and  before  the  ttemiBWi 
declaration  mentioned,  to  wit,  on,  Ac.,  one  Peter  nnmie 
beiuj;  the  clerk  of  the  said  oour^  duly  iflsned^  under  1 
of  the  said  court  a  warrant  of  oommitmenty  intitaled— * 
County  Court  of  Surrey,  holden  at  Wandsworth,  betweei 
BosUnff,  plaintiff,  and  William  Hayes,  defendant,*  and  cEr 
the  high  bailiff  and  others  the  baihflb  of  the  said  court,  tn 
goyemor  or  keeper  of  the  common  gaol  at  Ebmemoi^er-] 
which  said  warrant,  after  reciting  that  ataconrt  holden  at 
worth  on  the  2nd  of  May,  1850,  the  sud  Alfred  BoaUng 
ju^ment  of  the  said  court  in  a  certoin  suit  wherein  the  si 
haa  jurisdiction,  recovered  against  the  now  pluntiff  the 
6t  17<.  IdL  for  his  the  sud  Alfred  Bosling^s  debt,  and  i 
of  2iL  3«.  U.  the  costs  of  the  sud  suit,  amount!]^  \x% 
9L  Of.  2d.,  and  that,  therefore,  it  was  then  and  there  or£ 
the  now  plaintiff  should  pay  to  the  derk  of  the  sud  i 
Wandsworth  the  said  sum  of  9L  0$.  2d.,  by  instalments  of 
of  8s.  every  four  weeks;  and  reciting  that  the  now  phb 
having  paid  the  same  pursuant  to  the  sud  order,  a  snmmonsn 
application  of  the  said  Alfred  Rosling,  duly  issued  from  an 
tne  said  court  against  the  now  plaintiff,  by  which  summoni 
required  to  appear  at  the  said  County  Court  holden  at  Wane 
on  the  6th  of  March,  185 1,  to  answer  such  questions  as  mkt 
to  him  touching  his  estate  and  effects,  and  the  manner  and 
stances  under  which  he  contracted  the  said  debt,  and  ss 
means  and  expectations  he  then  had,  and  as  to  the  propc 
means  he  still  had,  of  discharging  the  said  debt,  and  as 
disposal  he  had  made  of  any  property ;  and  reciting  that 
duly  proved  on  oath  at  the  said  mentioned  court,  that  t 
plaintiff  was  personally  served  with  the  said  summons;  and 
that  the  now  plaintiff  did  not  attend  as  required  by  such  so 
or  allege  any  sufficient  excuse  for  not  so  attending;  and  th 
it  was  ordered  by  the  judge  of  the  said  court  that  the  now  j 
should  be  committed  for  tne  term  of  ten  days  to  the  comm 
at  Horsemonger-lanc,  in  the  said  county  of  Surrey,  aoeor 
the  form  of  the  statute  in  such  case  made  and  provided,  i 
he  should  be  discharged  by  due  course  of  law,  the  said  bi^ 
bailiffs,  and  others,  were  thereby  required  to  take  the  now  | 
and  deliver  him  to  the  governor  or  keeper  of  the  common  | 
Horsemonger-lane,  and  the  said  governor  or  keeper  wast 
required  to  receive  the  now  plaintiff,  and  him  safely  keep 
said  gaol  for  the  term  of  ten  days  from  the  arrest  under  i 
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mt,  or  until  he  should  sooner  be  dischai^ed  by  due  course  of      Hatu 
for  which  that  warrant  should  be  a  sufficient  warrant  to  the      „  ^' 


high   bailiff)  bailiffs,  and  others,  and  to  the  governor  and 
ir  of  the  said  common  gaol,  which  said  warrant  bears  date,  to  wit,        1852. 
9th  September,  1851,  and  was  duly  signed  and  sealed,  which     vp^ZZLg  f 
srarrant  afterwards,  whilst  the  same  was  in  force,  and  before  commitmttSL 
littin^  of  the  said  trespasses,  &c.,  to  wit,  &c,  was  delivered  Dau  and  dmu- 
e  said  clerk  to  one  William  Goff,  then  being  one  of  the  bailiffs  -^^^"2jL 
3  said  court,  to  be  executed  in  due  form  of  law,  by  virtue  of 
1  said  warrant  afterwards,  and  before  three  calendar-  months 

the  date  thereof,  &c,  and  before  committing,  &c.,  and  whilst 
ud  warrant  was  in  force,  to  wit,  on  the  1 6th  December,  1851, 
iid  William  Goff,  &c,  did  then,  within  the  jurisdiction  of  the 
^urt,  take  and  arrest  the  now  plaintiff  by  his  body,  and  did 
Forthwith  convey  him  to  the  said  common  gaol  at  Horsemon^er- 
and  did  then,  under  and  by  virtue  of  the  said  warrant,  dehver 
tow  plaintiff  to  the  defendant,  who  then  was,  and  still  is, 
nor  and  keeper  of  the  said  gaol,  and  the  defendant  did  then 
re  the  now  plaintiff  into  the  said  gaol  into  his  custody,  as  such 
nor  and  keeper;   and  the  defendant  further  says,  that  he 

such  governor  and  keeper  of  the  said  common  gaol,  under 
:>y  virtue  of  the  said  warrant,  safely  kept  and  detained  the 
plaintiff  in  prison  in  the  said  common  saol  from  the  time 

he  receivea  the  now  plaintiff  into  the  said  common  gaol  as 
iaid,  until  he,  the  now  plaintiff,  was  discharged  from  prison 
le  course  of  law»  to  wit,  for  the  said  time  in  the  declaration 
ioned,  as  the  defendant  lawfully  might  for  the  cause  afore- 
which  are  the  said  several  trespasses  in  the  declaration  men- 
i,  &C. 

plication. — That  after  the  passing  of  the  County  Courts 
adment  Act  (12  &  13  Vict.  c.  101,  s.  12),  and  before  the 
ig  of  the  warrant  in  the  said  plea  mentioned,  to  wit,  on  the 
February,  1850,  Charles  Lord  Cottenham  then  being  Lord 
cellor,  duly  authorized  and  appointed  five  judges  of  the 
ity   Courts  to  frame  such  general  rules  and   orders  as  to 

should  seem  expedient  for  and  concerning  the  practice 
proceedings  of  the  County  Courts,  and  for  the  execution 
e  process  of  such  courts,  &c,  which  said  judges  afterwards, 
before  the  issuing  of  the  said  warrant  under  and  in  pur- 
se of  the  said  appointment  and  authority,  framed  divers 
ral  rules  and  orders  ;  and,  amongst  others,  the  following 
ral  rule  and  order  ^rule  131),  that  is  to  say : — "  Warnmts  of 
tutment,  whenever  issued,  shall  bear  date  on  the  day  on  which 
rder  of  commitment  was  made,  and  shall  continue  in  force  for 
(calendar  months,  and  no  longer,  but  no  order  for  commitment 

be  drawn  up  or  served,"  which  said  rule  or  order  was  after- 
8  duly  certified  to  Thomas  Lord  Truro,  then  being  Lord 
iceUor,  under  the  hands  of  the  said  five  judges,  and  was  then 
dtted  by  the  Lord  Chancellor  to  three  of  the  judges  of  the 
trior  Courts  of  Common  Law,  which  said  three  judges  then 
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•m.wm      approrad  of  the  aud  nile,  ind  the  and  rule  waa  fortliirifii  laj 
*  bOTire  Ute  two  Hooties  of  FkrHameot,  utd  became  of  tiie  (amt  4 

law.     And  the  plundff  farther  sud  tlart,  altboagh  he  waummi 

■ML        under  the  said  wanant  within  throe  ealntdor  months  from  tbeil| 
y~~^  .  thereof,  to  wit,  on  the  16th  December,  1851,  and  was  infdn 

-niii  ■     under  ooloor  thereof  hj  the  defendant  for  a  teim  not  exeaeC 

JM*  Mi  «br«- ten  dayafhm  the  said  arrest,  to  wit,  ocltl  the  SdthdajrfE 
*|'^  ii?!L  CB^^t)^'  ™  ^^  jetx  albreeaid,  yet  the  defendant  imptuoDed  I 
*^  plaintiff  and  detained  him  in  priaon  in  the  etiid  gaol  and  on 
onder  and  b;  ooloar  of  the  said  wamat  after  the  expiniDn 
three  calendar  months  from  the  date  thereof,  to  wit,  firomaodlt 
the  19th  doT  of  December,  until  and  upon  the  85th  ixj  of  I 
oember,  in  the  year  last  aforesaid,  wludi  is  the  iin|«isoameot  l 
trespass  in  the  deolaiation  mentdoned,  &&  '-' 

To  this  replication  the  defendant  demnrred  generally. 

Jcnnder  in  demurrer. 

At  the  foot  of  the  warrant,  set  oot  above  in  theJ[del^  then 
this  notice : — "  N.B.  This  warrant  reoiains  in  fwoe  far  "* 
calendar  months  from  the  date  thereof." 

Chtumdl,  Seijt,  and  D.  T.  Svaiu,  in  suwort  of  iho  JMl  ^ 
ooDteuded  that  as  the  plaintiff  ma  aneeted  and  reetsYed  If 
fendant  into  gaol  nnder  the  warrant  witUn  three  eakodar  m 
tmm  the  date  of  the  warrant,  the  deftedant  wae  thereby  JhI 
as  keeper  (^  the  prison,  acting  nnder  the  wamat,  in  fce^bq 
idaiutiff  in  prison  for  the  space  of  ten  days,  beii^  the  ton 
imprisonment  mentioned  in  the  warrant,  notwithstanding  tt 
calendar  months  from  the  date  of  the  warrant  aa  limited  oy  t 
131  of  the  Rules  and  Orders  concemit^  the  Practice  and  P 
ceedtngs  of  the  County  Courts,  had  expin.'d  before  the  tenn  of  d 
plaintiff's  impriaonment  mentioned  in  the  warrant — thatbtoS 
before  the  ten  days'  imprisonment  bad  expired. 

Jebtis,  C>  J. — Have  we  not  conudered  this  case  on  J 
corpus f 

Giffard.—mo. 

jBRTtSi  C.  J.— There  was  a  case  in  which  a  similar  qn 
was  raised ;   I  mean  Re  O'Neill,  ante  484. 

Crgsswell,  J. — What  plaintiff  has  to  contend  for  is  veiy 
like  saying  that  after  the  expiration  of  a  writ  of  summons  thel 
is  at  an  end. 

Giffard,  in  support  of  the  replication. — It  is  submitted  that  i 
ment  on  this  demurrer  should  go  for  the  plaintiff.  The  I 
out  in  the  replication  is  both  clear  and  explicit.  It  proridei 
the  warrant  of  commitment  shall  be  of  force  and  ef^t  ftr  I 
calendar  months,  Irom  the  date  of  the  order  of  commiDB 
no  longer.  Here  the  justiGcation  is  that  defendant  was  \ 
by  a  warrant,  the  force  of  which  had  exfnred ;  for  he  was  i 
seren  days  after  expiration  of  three  months  from  the  day  (»■ 
the  order  of  commitment  was  made.  The  warrant  is  DotO"*" 
warrant  for  capture,  but  also  the  warrant  for  detentioo; 
fi»oe,  nnder  the  rule  recited,  had  expired  before  the  i'  ' 
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itiff  ftom  prison.   [Wii^liams,  J. — ^The  warrant  of  deten-      Hayvi 
that  of  oonnnitment  are  different]   Not  in  this  case.    The         ^- 
hority  the  keeper  of  the  gaol  has  is  the  judge's  warrant  of       ^^!^ 
ient»  which  also  is  the  warrantof  detainer.   [Cresswell,  J.       1858. 
your  Tiew  of  the  point,  the  man,  though  taken  only  three    —""L  r 
ore  the  expiration  of  the  warrant,  cannot  be  imprisoned  for  J^lSC 
)d  directed  by  the  judge,  except  by  fresh  warrant]    The  Dais  and  thtrm- 
it  might  have  gone  to  the  joogo  under  the  135th  rule  for  J^J^^J^ 
warrant     [C&esswell,  J. — How  can  you  have  a  second 
of  commitment,  the  first  having  expired?]     If  the  judge 
he  can  grant  successive  warrants.    *[j£BVis,  C. J. — Yes ; 
is  for  a  fresh  offence :  a  manifest  absurdity  follows  the  argu- 
he  man  is  held  by  reason  of  the  judgment,  and  the  purpose 
arrant  is  to  apprise  the  gaoler  of  the  judgment  and  subse- 
roceedings,  and  to  authorize  him  to  bold.]     The  only 
in  which  the  gaoler  can  justify  is  by  the  warrant,  which 
before  the  release  of  the  prisoner.     As  far  as  the  gaoler  is 
d,  this  is  a  warrant  of  detention^  and  that  only;  he  has 
to  do  with  the  capture  of  the  plaintiff;  he  has  only  to 
lim  and  detain  him  during  the  period  in  which  the  warrant 
litment  has  force.     There  is   out  one  order  or  warrant, 
herefore,  serves  for  the  commitment  and  detainer.     [Tal- 
J. — There  is  the  judgment  of  the  County  Court]     Yes. 
,  C.J. — A  summons  issues^  judgment  follows,  and  then  the 
The  judge  says — ^*  Commit  the  debtor  for  ten  days," 
the  authority  for  the  warrant,  and  the  clerk,  acting  under 
10  Vict  c  95,  8.  Ill,  makes  a  minute  of  the  order,  and 
rant  issues.     Williams,  J. — You  say  this  is  the  only 
Y  for  detention?]     Yes;   there  is  no  other,  unless  the 
>f  the  order  of  the  judge,  made  by  the  clerk  in  the  court 
n  be  said  to  be  such.  [ Jervis,  C.J. — What  is  the  authority 
[uitment  under  the  statute?]    It  is  given  in  the  I02nd 
>f  9  &  10  Vict  c  95.    [Jervis,  C.J. — As  I  understand 
ise,  it  means  that  the  gaoler  shall  be  bound  to  receive  and 
;  defendant  until  the  period  for  which  he  was  committed 
by  effluxion  of  time,  or  by  habeas  corpus.     There  is  here 
ound  for  justification.]    This  case  is  different  from  one 
capias,  because  these  arc  words  imported  in  this  warrant — 
ball  not  be  of  force  and  effect  beyond  three  months — which 
does  not  contain. 

is,  C.J. — 1  should  be  very  sorry  if  the  court  felt  con- 
by  any  technical  construction  to  give  judgment  for  the 
on  this  demurrer,  because,  in  fact,  by  so  doing,  the  court 
>e  impeding  the  operation  of  the  County  Courts  Act,  and 
ecision  would  necessarily  have  the  effect  of  obstructing  the 
cution  of  all  warrants  where  a  defendant  kept  out  of  the 
il  the  term  of  the  warrant  was  nearlv  expired.  Either  he 
t  be  taken  at  all,  or,  if  taken,  must  be  discharged  without 
mdergone  the  term  of  imprisonment  awarded  by  the  County 
idge.     I  am  happy,  however,  to  say  that,  in  the  opinion  of 
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the  ooort^  it  is  not  noceoMury  to  adopt  that 
in^;  the  rale  in  the  atrictert  waj^— uin^ 
mitment  ehoold  bear  date  fran  the  dajr  Aat  die  older  rf 
ment  was  made,  and  should  oontiniie  in  ftioe  ftr  Ane 
months,  and  no  lonm,  haying  reoflifed  die  wanaiit  wUA 
^  him  to  keep  the  deren^mt  for  the  term  of  ten  daja  ftom  Ae 
the  gaoler  was  bound  to  keep  the  plaintiff  fiir  the  tens  sobsi 
in  the  warrant.  Those  whomade  the  rnle  had  wdlcoindenl 
neoesmty  of  it ;  and  the  neeessity  was^  that  a  partj*  sh 
obtain  a  warrant  of  oommitment,  and  keep  H  enapended 
head  of  a  defendant  fbran  indefinite  perioaof  tane^fiDrthe 
of  harassment  and  intimidation,  but  there  is  no  foason  w 
when  the  warrant  was  once  ezeooted  within  duee  calendar 
as  prescribed  hj  the  role,  whj  die  judgment  redted  in  i 
not  be  fiillj  carried  oat.  The  defendant^  thenlbn^  is  entidc 
thejndgment  of  the  court  on  this  demurrer. 

CbbsswblLi  J.,  concurred. 

WiLLiAXS,  J.^ — ^I  am  of  the  same  opimon.  I  tiunk  ihsl 
meaning  of  the  ISlst  rnle  is^  diat  whm  onoe  the  waiimut « 
into  operation,  it  is  to  <q)erate  faSij  aa  to  the  tenna  oontniedii 

Talfoubd,  J.,  assented. 
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COURT  OF  COMMON  BENCH.  < 

COUNTY  COUBT  APPEAL* 

Before  Maule,  Williams,  and  Talfoubd,  JJ.) 

February  24,  1852. 
Justice,  app.,  Gosling  and  Othebs,  reaps. 

and  false  imprUonmen^^Arreei  by  police  constable — Conviction 
for  furious  driving — 2  Sf  3  Vict,  c,  47,  ss.  64  and  63. 

nHff  having  been  arrested  and  imprisoned  by  the  defimdantSy  who 
wlice  constables^  on  a  charge  of  furious  driving^  brought  an 
of  tort  against  them  in  the  County  Court  At  the  trial  the 
ffy  in  opening  his  ease^  stated  that  the  defendants  had  taken  him 
tstodyy  and  detained  him  for  some  time  in  a  station'house  on  a 
ind  unfounded  charge  of  Jurious  driving^  and  that  on  their 
ce  he  had  been  convicted  of  the  offisnce  by  two  justices  of  the 
and  fined  20s.  For  the  defendants,  it  was  thereupon  otgected 
I  that  admission  the  plainti^  had  put  himself  out  of  court  A 
f  the  conviction  was  put  in  evidence;  the  plaintiff^ admitted  he 
lid  the  penalty  y  and  had  not  appealed  against  the  decision  of  the 
rates ;  and  the  County  Court  judge^  considering  that  the  con' 
was  a  conclusive  answer  to  the  actiimy  so  direcUd  the  jury^  and 
ict  was  accordingly  found  for  the  defendants.  The  judge  stated 
e  for  this  appealy  but  it  did  not  show  that  the  plaintiff  com- 
the  offence  of  furious  driving  within  view  of  the  defendants,  so 
\utify  the  arrest  of  plaintiff  under  2  Sf  Z  Vict  c.  47,  s.  64  : 
appedly  that  the  decision  of  the  County  Court  judge  was  wrong, 
e  judgment  must  be  reversed. 

aly  die  court  will  not  send  bach  a  badly  drawn  eau  tobere^ 
but  wiU  dismiss  the  appeal  with  costs. 

•  was  an  action  brought  in  the  County  Court  of  Herts, 
len  at  Barnet,  before  the  deputy  judge  of  that  court,  and 
le  before  this  court  by  appeal  from  the  direction  of  the 
the  trial  of  the  cause. 

ase  was  settled  by  the  deputy  judge,  the  parties  themselves 
table  to  agree  as  to  the  statement  of  the  same.  The  plain- 
^ht  hifi  plaint  in  the  abovementioned  County  Court  against 
^ndants.  Gosling,  Sumner,  and  Suriman,  for  a  tort  in 
im  into  custody  and  detaining  him  at  the  police  station  at 
»n  (as  he  alleged  in  his  particulars)  a  false  and  unfounded 
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Jinfici,Aiim  ohar^  of  fimoualy  driTuigahone  ^>^jpcr  to  dia 

Qo«^^^^  gers  in  the  pablic  highway*  The  plmtiff  drinwifl  95L 

"*'  ^^  cause  was  tried  in  Uie  County  Court  befine  a  jury  on  Ae  1 

isao.       August,  1851.    On  the  heuinj^  the  plaintiff  stated  Ihiiti 

_ defendants  first  named  arrested  hun  between  ten  and  ckma 

AfrmihgpMM^  night  on  the  charge  above  mentioned;  that  the  chn; 

— ^ww ohoii^ fiJse  and  unfounded;  that  before  they  took  hia  iaio  chI 
informed  them  of  his  name  and  rendenoe,  gave  ibam  his  ea 
oflfiared  to  verify  his  statement  by  a  perscm  in  tiia  aei^bhoi 
that  the  two  defendanti^  notwithstanfin^  took  him  inlo  c 
and  delivered  him  to  the  third  defendant,  who^  at  iSbm  i 
detuned  him  in  the  police  statioa  at  fianei  until  ka  gaia 
answer  the  chaige;  that  the  chaip^  was  afterwards  Esard 
the  magistrates,  who  convicted  hun  of  the  offiBnoa  ohaiged 
him,  and  fined  him  20t.  Thereupon  the  attonwy  for  tiic 
dants  inristed  that  by  his  statement  the  plaintiff  kad  pot 
out  of  court  Hie  judge  then  aeked  if  the  defendants  cod 
the  conviction,  on  which  an  examined  copy  of  tke  foUoiwi] 
viction  was  proved  and  put  in  by  the  defondanta  :-** 

<<  Metropolitan  Police  District  and 
of  l^fiddleaez,  to  wit. 

**  Be  it  remembered,  that  on  the  28di  daj  of  Ap^  aa 
Walter  Justice,  of  Bernard-street,  witiiin  the  aaid  mctr 
pofice  district  and  county  of  Middlesex,  senator,  is  brou^ 
us,  James  Dickens,  Esq.,  and  Charles  Heri>ert  Cottrell,  £ 
of  Her  M^esty's  justices  of  the  peace,  for  the  ssid  county 
dlesex  and  county  of  Hertford,  sitting  at  the  Bamet 
Seasons  Court  within  the  metropolitan  police  district  and 
county  of  Hertford,  and  is  charged  before  us  with  hai 
the  22nd  of  April,  A.D.  1851,  at  the  parish  of  Unchley, 
said  district  or  county  of  Middlesex,  in  the  pablic  thoro 
there  situate,  there  and  then  furiously  driven  a  hone  and  gi 
such  thoroughfare  to  the  common  dwger  of  the  passengers 
tfaoronghfore ;  and  it  appearing  to  us,  James  Dickens,  Ei 
Charles  Herbert  Cottrell,  Esq.,  upon  the  oath  of  William  < 
and  John  Sumner,  credible  witnesses,  that  the  said  Walter 
18  guilty  of  the  said  offence,  we  do  hereby  adjudge  the  said 
Justice  to  forfeit  and  pay  for  his  said  offence  the  penalty  of 
shillings,  to  be  applied  as  the  statute  in  this  case  maae  ai 
vided  directs.  Given  under  our  hands  the  day  and  yc 
mentioned. 

^^  James  Dickens. 

^'Charles  Herbert  Cottbxi 

The  plaintiff  admitted  he  had  paid  the  penalty  so  sd 
agunst  him,  and  had  not  appealed  from  the  conviction  of 
any  other  stei)8  to  impeach  its  validity.  The  case  coaelw 
stating  '^  that  thereupon  the  said  deputy  judge  beinf  of  c 
that»  under  the  circumstances  hereinbefore  mentioMdi  d 
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was  an  answer  to  the  plaintiff's  daim  for  damages,  Jmmom^Ap^ 
le  jury  to  find  a  verdict  for  the  defendants.  The  plain^  c^BimMTftm. 
dissatisfied  with  the  said  determination  and  direction  in  ^^"'"^  ^"^ 
w^  appeals  against  the  same."  185S. 

rf,  for  the  plaintiff  (the  appellant.) — The  direction  of  j."~,_ 
Y  Court  judge  to  the  jurj,  that  they  should  find  for  the  Arruil^poUoe 
;,  was  manifestly  wrong.  The  judge  never  allowed —cMoimi  ^ 
»  go  into  his  case ;  but  the  moment  evidence  of  the  con-  '—^ 
ore  magistrates  of  furious  driving  was  admitted  by  the 
le  seemed  to  think  there  was  an  end  of  the  case,  and- 
d  the  jury  to  find  for  the  defendants.  The  conviction 
kdmissible  in  evidence,  so  as  to  put  the  plaintiff  out  of 
VB3  here  done.  The  conviction  before  ma^strates  was 
Sc  3  Vict.  c.  47,  ss.  64  and  63.  [Williams,  J.— The 
r  was  similar  to  an  ordinary  case  at  Nisi  Prius,  where 
directs  a  nonsuit.  Maule,  J. — It  comes  to  this, — the 
3  taken  in  custody  on  a  chaige  of  furious  driving,  and 
before  a  magistrate,  as  he  says,  on  a  false  charge ;  the 
;hen  is,  was  he  ever  convicted?!  A  conviction  of  an 
10  evidence  against  a  party  in  a  civil  action ;  it  is  not  a  pro- 
itween  the  same  parties.  It  is  also  inadmissible,  because 
tion  might  possibly  have  gone  upon  the  evidence  of  the 
)  themselves :  (2  Phil.  Ev.  23 ;  520,  8th  ed.)  Secondly, 
on  for  furious  driving  cannot  be  evidence  where  the 
3  not  whether  plaintiff  was  furiously  driving,  but  a  ques- 
se  imprisonment.  The  conviction,  therefore,  as  regards 
was  wholly  irrelevant.  Thirdly,  if  the  conviction  was 
ant,  and  was  conclusive  as  to  furious  driving,  it  was  not 

evidence  in  a  question  of  false  imprisonment.  Supposing 
ction  exonerated  the  defendants  from  punishment  for 
the  plaintiff,  it  would  not  justify  their  assaulting  the 
md  keeping  him  in  custody  for  a  length  of  time.  The 
as  not  allowed  to  state  his  case  in  full,  but  was  cut  short 
Ige  directing  a  verdict  for  defendants.  There  is  nothing 
:ute  to  justify  this  arrest.  The  2  &  3  Vict,  c  47,  autho- 
e  constables  to  arrest  individuals  in  certain  cases,  but  H 
»rotect  them  in  an  arbitrary  proceeding  such  as  this.  By 
3lice  constables  are  authorized  to  arrest  persons  who,  in 
,  are  guilty  of  furious  driving  in  a  public  thoroughfare ; 
ower  is  limited  by  sect.  63,  which  enables  a  constable  to 
custody  any  person  committing  offences  within  his  view, 
hat  person  does  not  give  the  constable  his  true  name  and 

In  this  case  the  plaintiff  gave  the  police  constables  his 
aining  both.  [Maule,  J. — I  observe  sect.  54  ap- 
.rticular  offences  therein  specified.  If  a  person  commits 
these  within  view  of  the  constable,  whether  he  gives 
lot,  the  constable  may  take  him  into  custody.]  It  was 
efendants  to  show  that  they  had  good  cause  for  im- 
the  plaintiff,  and  that  the  offence  was  committed  within 
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Jamam,App^     JElUi,  interponng.— The  case  does  not  uiTwlMve  Aom  tk 
^**™^j^  ofienoe  wu  not  eommitted  within  the  view  of  the  oonrtMblct 
f^  therefore,  cannot  enter  on  that  objection.    It  was  nottaken 
last.       court  below,  and  cannot  now  be  entered  into  on  appeaL 

iZoymondL — ^I  reply  to  that  by  reference  to  a  oaae  of  Sam 


jtmSl^fotm  MUmifien,  2  C.  &  524.  The  part  of  the  marginal  note 
■■^eiyfiAiiV'niaterial  ia  this; — ''In  treapaaa  by  A.  aoainatB.  fbrfidBenni 
"^  ment,  K  jnatified,  on  the  ground  of  A.  u?iiq;  wiUqUt  and  V 
excuse,  within  view  of  the  constable  who  apprehended  her,  an 
and  disturbed  the  plaintiff  and  his  family  by  ^f'*'^^?^^'^  and  r 
at  his  door.  Held,  that  to  support  thia  plea  under  aecta  S 
62  of  2  A  8  Vict  c  47»  it  was  necessary  to  prove  the  oAi 
luive  been  ccMnmitted  within  Tiew  of  the  constahle*  A  jn 
tion  for  trespasc^  where  it  rests  upon  a  statute^  must  be  i 
followed:  (MaUhewi  y.  BidUMpkj  8  M.  &  G.  39a)  0 
statement  of  this  case  as  settled  by^  the  deputy-jodlgeb  it  is  i 
rible  to  say  how  ^aintiff  opened  his  caae. 

Mauler  J. — There  is  a  statement  in  the  ease  that  tha 
the  ju^  was  of  opinion  that  ^under  the  eironmstanoes 
mentioned  the  conyiction  was  an  answer  to  tlie  phuntiff'a  i 
By  thia  the  judge  must  be  talron  to  mean  under  tlie  dieoiBi 
mentioned  in  the  phuntiff's  opening* 

jEZfi^  for  the  respondents,  was  tnen  called  oow^Tlie  opsi 
the  phontiff  is  analogous  to  a  dedbiation  in  oaae  fiir  mi 
arrest  and  taking  into  custody  on  a  fidse  cbaige.  Tlie  ban 
I>roof  lay  on  the  phuntiffi  [Mauls,  J. — ^The  present  is ; 
tion  of  trespass  for  assault  and  fidse  imprisonment.  If  yd 
hold  of  a  man  and  convey  him  to  a  police  office,  that  is  a  tn 
and  you  must  justify  it.]  I  rely  on  sects.  54  and  63 
statute.  The  latter  clause  not  only  empowers  a  constable  t 
into  custody  persons  who  conmiit  offences  within  view,  bn 
one  suspected  of  having  committed  or  being  about  to  con 
breach  of  the  peace.  In  the  present  case  the  defendsnt 
strong  reasons  for  believing  that  the  plaintiff  had  committed 
an  o&nce.  [Maule,  J. — They  did  not  say  so ;  or,  at  all  e 
it  is  not  shown  by  the  statement  of  the  case.]  As  the  csM 
complete,  perhaps  the  court  will  allow  it  to  be  re-stated. 

Maulb,  J.— We  cannot  order  that.  The  deciaon  of  the 
below  must  be  reversed  with  costs.  There  will  be  a  new 
with  costs  of  appeal  to  the  appellant 

JudgmaU  reom 
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COURT  OP  QUEEN'S  BENCH. 
May  1,  1852. 
\  The  Clerk  op  the  County  Court  op  Surrey. 

meiU  ofdAi  out  of  court — Execution  far  coits — Mandamus. 

iff  who  has  obtained  judgment  for  debt  and  costs,  in  the  County 
and  has  received  from  the  defendant,  out  of  court,  either  the 
yr  part  of  the  debt,  is  entitled  to  a  warrant  of  execution  for  the 
'  if  the  debt  and  the  costs,  or  for  the  costs  alone,  as  the  case  may 
lough  inform  the  judgment  is  to  pay  the  money  into  court;  and 
urt  of  Queen's  Bench  will  grant  a  mandamus  to  the  clerh  of  the 
f  Court,  commanding  him  to  issue  such  writ  of  execution. 

I  case  a  rule  had  been  obtained,  calling  upon  the  clerk  of 
County  Court  of  Surrey  to  show  cause  why  a  writ  of 
us  should  not  issue  directed  to  him,  commanding  him  to 
ider  the  seal  of  the  court,  a  warrant  of  execution  to  the 
lift,  to  levy  the  sum  of  5L  Is.  2d.  upon  the  goods  of  one 
syer,  pursuant  to  sect.  94  of  9  &  10  Vict.  c.  95.  It  ap- 
>y  the  affidavit  that  the  overseers  of  Christchurch  had 
a  jud^ent  against  Meyer  in  the  County  Court  for 
\6d.  debt,  and  51.  Is.  2d.  costs.  The  judgment  was  in 
d  form  requiring  the  defendant  to  pay  the  amount  into 
ut,  instead  of  so  doing,  the  defendant  paid  to  the  plaintiff 
utof  court,  and  the  plamtiff  received  the  sum  of  34t  lO^.  \0d. 
9,  however,  were  not  paid,  and  the  plaintiffs  applied,  first 
lerk  and  then  to  the  judge  of  the  court,  for  a  writ  of 
n  to  levy  the  costs  only ;  but  they  thought  that,  under  the 
Courts  Acts  and  the  rules  framed  thereunder,  they  had, 
le  circumstances,  no   power  to  issue   execution  for  the 

AprU  26. 

welly    and    C   Clarhy    showed    cause. — The  difficulty    in 

arises  from  the  payment  having  taken  place  out  of  court, 

not  contemplated  by  the  statute.    The  Legislature  clearly 

these  courts  to  be  self-supporting,  and  the  different  steps 

•oceedings  are  to  be  conducted  through  the  intervention  of 

t,  and  upon  payment  of  certain  fees.     Consequently  there 

vision  for  issuing  execution  for  a  part  under  circumstances 

sxist  in  this  case.    There  may  be  a  partial  execution  where 

is  made  payable  by  instalments  (sect  95) ;  and  there  is 
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Rao.       alsos  remedy  upon  any  unsatisfied  ju^ment  by  wlial  is  te 
Q^L        judgment  summons  under  sect  98  of  tbe  first  iet ;  but  As 
Cmiwn^    auwority  givto  by  the  act  to  issue  the  wamnt  of  ezecal 
Gomrr  or    less  than  the  wh(He  amount  ordered  to  be  naid:  (mcL  9L) 
^^'***^'     warrant  was  issued  for  less,  there  woula  appear  vpaa  i 
issi.       oeedings  in  court  no  satis&ction  of  the  jommeiit;  beoi 
--—       payment  out  of  court  would  never  be  reeordea  in  any  waj. 
^Tluf/  ^^^^  ^^®  ^^^^^  ^^  security  against  the  phmtHf  efaonu 
mn—EaSL-  future  time  the  sum   received.     [WiOHTifAH»  J« — ^lli| 
ikmjbrcofti  the  plaintiff  apply  and  get  an  order  for  coats  only»  ond 
^  "         loot]    That  section  applies  only  to  cases  where  there  I 
nonpayment  under  an  order.    It  does  not  provide  for  ez 
If  there  were  any  ground  for  tUs  application^  it  should  be 
the  judge  himseif,  and  not  M;ainst  the  derL    (They  refei 
to  s&  109,  110;  12  &  13  V^  c  101,  s.  7 ;  Webber  v.  1 
8  M.  &  W.  319 ;  and  to  the  rules  (cxiz.  to  oxxiv.)  and  i 
proceedings  sanctioned  by  the  judgck 
Brewer,  contr&. — One  of  the  forms  is  applicable  to  the  c 
remaining  unpaid ;  and  unless  there  can  be  partia 
tion  in  a  case  like  tiiis,  the  plaintiff  has  no  remedy. 

Cur.  adz 

JUDGMENT. 

JadifiiMnt  LoBD  CAMPBELL,  C.  J.,  now  delivered  the  jud^eni 

court,  (a)— Upon  this  rule  a  question  has  been  raised- 
important  question — whether  a  plaintiff  who  has  recovered 
ment  in  a  County  Court  for  deot  and  costs,  and  has  rece 
debt  out  of  the  court,  is  entitled  to  a  writ  of  execution 
costs.  For  the  defendant  it  was  contended,  that  according 
statute  and  the  form  of  jud^cnt,  and  the  rules  and  pra 
the  County  Court,  the  whole  of  the  sum  recovered  ough 
paid  into  court,  or  to  the  officer  of  the  court,  and  if  the  ] 
received  any  part  himself,  he  lost  the  right  to  an  execution 
residue.  But  we  find  nothing  in  the  statute  or  the  rules  to 
this  view.  Provisions  are  made  in  both  for  execution 
residue  after  part  satisfaction  (see  section  95  of  the  act,  ai 
120,  121,  and  122), — and  no  provision  is  found  prohibiti 
satis&ction  to  a  plaintiff  without  the  intervention  of  the 
The  order  to  the  defendant,  in  the  form  of  the  judgment, 
the  money  into  court  is  directory,  and  for  the  benefit  of  the 
dant,  if  he  chooses  to  adopt  that  mode  of  payment.  The 
dant  further  alleges  that  the  Legislature  intended  to  se 
sufficiency  of  fees  for  the  support  of  the  County  Courts,  ai 
the  bringing  of  all  moneys  recovered  into  court  is  import 
this  purpose.  This  part  of  the  argument  seemed  to  indica 
the  County  Courts  were  instituted  merely  as  machines  for  gi 
costs,  and  raising  revenue  for  the  Chancellor  of  the  £x3i 
But  we  think  that  there  was  not  any  intention  to  create  i 
costs.     Plaintiffs  generally  in  our  courts  are  entitied  to  pro 

(a)  Lord  Cimpben,  C.  J.,  Wigfatman,  Erie,  and  GRNnptaii,  JJ. 
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eir  suits  as  they  choose,  and  we  see  no  reason  for  con-  Bbo. 

e  County  Courts  to  stand  in  a  different  situation  in  this  n^J^ 

m  the  other  tribunals  of  the  country.    It  is  obvious  that  couhtt 

ff's  power  of  settling  with  the  defendant    without  an  Coubt  or 

nay  be  the  means  of  saving  expense ;  by  so  settling  for  Subbet. 

does  not,  in  our  judgment,  incur  any  incapacity  in  1352. 

)btaining  execution  for  the  remainder.     As  the  judge,  - — 

ed  to,  declined  to  order  a  writ,  we  think  the  rule  against  ^^f^  5^ 

ught  not  to  be  drawn  up,  if  within  a  week  he  issues  the  ixmrt^EauL- 

as  prayed,  otherwise  the  rule  will  be  absolute.     I  wish  Uon/or  ctnu 

iderstood  that  it  is  our  clear  opinion  that  if  the  whole  of  — -^'i""*'""^- 
is  been  paid  there  may  be  execution  for  the  costs,  and  if 
been  paid  there  may  be  execution  for  the  residue  and 
its.                           Rule  absolute,  unless  execution  issued. 
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COURT  OP  QUEEN'S  BENCH. 

COUNTY  COURT  APPEAL. 

May  10,  1852. 

The  Great  Northern  Railway  Ck>]fPANY9  app^ 

MoRYiLLE,  resp. 

Carrier — Liability  Jor  negligence — Notice — Special  eomtraet^ 

Carriers^  Act 

A  common  carrier  for  hire  received  a  horse  to  be  comveyedjrom  A.  #] 
At  the  time  of  the  receipt  of  the  horse^  the  owner  was  required  Is  i 
a  tichetf  whichy  after  stating  the  amount  pitid  for  the  conveyance  tfl 
horse  and  the  termini  of  the  journey,  contained  the  foiUlowmg  wonsi 
**  7%is  tichet  is  issued,  subject  to  the  oumcf's  underiakimg  to  hssri 
the  rish  of  injury  by  conveyance  and  other  contingeneies ;  asii 
owner  is  required  to  see  to  the  efficiency  of  the  carriage  before  het 
his  horses  or  live  stock  to  be  placed  therein.  The  charge  beinf^ 
the  use  of  the  carriages  and  locomotive  power  only,  the  eompangi 
not  be  responsible  for  any  alleged  defects  in  their  carriages 
complaint  be  made  at  the  time  of  booking,  ^.,  nor  for  any 
however  caused,  to  horses,  cattle,  or  live  stock  of  any 
travelling  upon  the  railway,  ^.  I  have  examined  the  carriages, 
am  satisfied  with  their  sufficiency,  and  safety/*  Then  followed 
signature  of  the  owner : 

Held,  that  this  was  not  a  mere  notice  which  would  be  void  under  ffdL^ 

but  a  special  contract  within  the  6th  section  of  the  Carrier^  A 

(11   Geo,  4  ^  1   fFilL  4,  c,  68),  and  protected  the  carrier  from  Haiti 

for  damage  done  to  the  horse  through  his  negligence  in  the  eowmi 

its  journey. 

THIS  was  an  appeal  from  the  County  Court  of  Yorkalil 
holden  at  Pontefract.  The  following  case  was  stated  ibrdi 
opinion  of  the  court : — 

This  is  an  action  brought  to  recover  the  sum  of  27t,  theamow 
of  damages  alleged  to  have  been  sustained  by  the  plaintiff  in  eflil 
sequence  of  the  negligence  and  carelessness  of  the  defendanto*  rt 
vants,  whereby  the  plaintiff's  horse  was  injured.  On  the  trill  tj 
the  cause  in  the  said  County  Court  on  Tuesday,  the  25th  dif  ■ 
November  last,  before  the  judge  of  the  court,  without  a  jury,  d* 
following  facts  appeared  in  evidence : — 

The  plaintiff  is  a  veterinary  surgeon  and  dealer  in  bonfl^ 
residing  at  Wakefield,  and  the  defendants  are  common  cirrieft 
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ly  for  hire,  from  (among  other  places)  Hirkstead,  in  the       Great 

Lincoln,  to  Wakefield,  in  the  county  of  York.  Northewi 

I  14th  day  of  August,  1851,  the  plaintiff;  who  had  been     (^^mpImt, 
)rnca8tle  horse  fair,  brought  a  horse  which  he  had  there        Apps. 
I,  to  the  Hirkstead  station  of  the  Great  Northern  Bailway  *• 

,  for  the  purpose  of  having  it  conveyed  from  thence  by       ^^m^^ 
>  Wakefield,  and  on  the  arrival  of  the  down  train  from        — ■ 
it  was  safely  placed  and  tied  up  in  a  horse-box.     The        ^^* 
hen  went  into  the  company's  ofiSce  and  paid  the  charge     carrkr— 
I  for  the  carriage  of  the  horse  to  Wakefield,  and  upon  Notitx^Speaial 
nent  signed  in  a  book  kept  by  the  clerk  at  the  station,  a   J'*^*^*^ 
lum  or  ticket,  an  exact  copy  of  which  is  annexed  to  this     ^"^'^^  ^^ 

is  marked  with  the  letter  A.  The  clerk  then  handed  to 
iff  what  he  f  the  plaintiff^)  understood  to  be  a  duplicate  of 

signed  by  him  in  the  book,  but  which  does  not  contain 
in  Italics  relating  to  the  sufficiencyof  the  carriages.  The 
.)  hereunto  annexed,  is  an  exact  copy  of  the  ticket  so 
lie  plaintifil 

arrival  of  the  train  at  Kjiottinffley,  the  horse-box,  con- 
e  plaintiff^s  horse  within  it,  was  detached  from  the  London 
shunted  upon  the  Wakefield  line  by  the  servants  of  the 
8,  in  order  to  be  attached  to  another  train  proceeding  to 
I,  and  in  so  doing  a  concussion  took  place  between  the 

and  a  truck  or  carriage  on  the  latter  line,  which  caused 
'  which,  on  the  arrival  of  the  horse  at  Wakefield,  it  was 
mve  sustained, 
insel  for  the  defendants  contended  that  the  accident  had 

either  from  gross  negligence  or  misfeazance  on  the  part 
rvants,  and  that  the  ticket  signed  by  the  plaintiff*  was  a 
itract  entered  into  by  him,  disclosing  the  precise  terms 
ch  the  defendants  undertook  to  convey  the  plaintiff**s 
I  that  it  was  a  bar  to  the  plaintiff's  recovering  in  the 
id  he  cited  amongst  other  cases  in  support  of  his  position. 
The  Manchester^    Sheffield,  and  Lincolnshire  Railway 

20  L.  J.  R.,  N.  S.,  440,  Q.  B. ;  and  Chippendale  v.  The 
e  and  Yorkshire  Railway  Company ,  21  L.  J.  R.,  N.  S., 
The  plaintiff's  attorney  contended  that  the  ticket  above 
vas  only  a  special  contract  as  to  the  sufficiency  and  safety  • 
riage  or  horse-box,  and  that  the  preceding  paragraph  did 
rt  to  be,  and  was  not  in  effect  any  contract  or  agreement 
between  the  plaintiff  and  defendants,  but  was  a  mere 
restriction  of  the  common  law  liability  of  the  defendants 
^  and  as  such  was  void  under  the  4th  section  of  the  stat. 

&  1  WilL  4,  c.  68.    The  judge  took  time  to  consider  his 

and  on  the  20th  of  January  last,  at  Pontefract,  gave 
nent  in  favour  of  the  plaintifif,  ordering  the  verdict  to  be 
r  him,  and  assessing  the  damages  at  21^ ;  "but  the  judge 
found  that  the  injury  done  to  the  horse  had  not  been 
any  misfeazance,  wilful  misconduct,  or  gross  negligence 
t  of  the  defendants  or  their  servants,  but  was  the  result 

3  c: 
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^Q«BAT  of  the  want  of  due  oare  only  in  diunting  the  hoMeliox  at  I 
^B™™"  tineley^  as  above  stated.  The  question  for  the  opiniaii  of  the< 
OoMPJurr,  ^  Queen's  Bench  is,  whether  the  defendants  upon  die  eoniln 
AfifB.  '  of  the  said  ticket  signed  by  the  phuntiff  as  above  menlionwl. 
>,  *"  upon  the  finding  of  the  said  County  Coort  jiid«L  aienol 
''"S;^    fi^  theu-liabiirty  to  pay  the  damajge  occasion^^ 

The  following  is  a  copy  of  the  ticket  mentioned  in  Aecan 

1S5S.  marked  A.  The  ticket  marked  B.  was  sobstentiallT  a  di^ 
tiiat  marked  A.,  except  that  it  did  not  cootam  the  laat  peia| 
^  I  have  examined  the  carriages,"  &c.  :— 


Otrrkr^Ad.         «<The  Great  Northern  and  East  LinooInflluEe  Bulva; 

Company. 

'*  locket  for  horses,  cattie,  sheep,  p^  dogs,  and  live  A 

every  description. 

''No.  71.  Date.  August  15,  U 

<<From  Hirkstead  to  Wakefield. 

I  Horse  ...  ...  ...  at  0    19 

Catde      •••  •••  ...  at 

•••  ...  ••.  ••«  a* 

P 
**  This  ticket  is  issued  subject  to  the  owner^s  andertakinei 
all  the  risk  of  injury  by  conveyance  and  other  contingencief 
the  owner  is  requii^  to  see  to  the  efficiency  of  the  carriage 
he  allows  his  horses  or  live  stock  to  be  placed  therein ;  the  < 
being  for  the  use  of  the  railway  carriages  and  locomotive 
only,  the  company  will  not  be  respoDsibie  for  any  allied  del 
their  carriages  or  trucks,  unless  complaint  be  made  at  the  ti 
booking,  or  before  the  same  leaves  the  station ;  nor  for  any  ch 
however  caused,  to  horses,  cattle,  or  live  stock  of  any  desci 
travelling  upon  their  railway,  or  in  their  vehicles. 

'*  /  have  examined  the  carriages^  and  am  MoHrfied  with  theb 
ciency  and  safetyi 

"(Signed)  John  Morville, 

'^  Owner,  or  on  the  owner's  beb 

Phipson,  for  the  appellants  (the  defendants  below),  coott 
that  the  ticket  signed  by  the  plaintiff  constituted  a  special  con 
and  tberefore  fell  under  the  6th,  and  not  under  the  4th  secti 
the  Carriers'  Act.  By  the  4th  section  no  mere  public  notiee  j 
by  carriers  can  limit  their  liability ;  but  the  6th  section  pro 
that  that  act  is  not  to  affect  any  special  agreement  made  M 
the  parties.  A  mere  notice  woula  not  require  the  plaintVi 
nature ;  but  the  company  required  that  in  order  to  coostitote 
sj>ecial  agreement,  and  the  terms  of  it  clearly  exempt  then  i 
hability  for  the  loss  of  which  the  plaintiff  complains,  llifl  ^ 
was  before  the  Court  of  Exchequer  on  Saturday,  and  thit  a 
held,  that  a  ticket  thus  signed  constituted  a  special  contnct 
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d  Shaw  y.  The  York  and  North  Midland  Railway  Company       Grbat 

r.  181,  Q.  B.),  and  the  cases  above  mentioned.  ^kthbrh 

ng^  coDtnL,  contended  that  this  ticket  was  not  a  contract  compaht 

the  parties,  but  a  mere  notice,  and  that  the  plaintiff's       Apps. 

e  was  required  as  an  acknowledgment  that  he  had  received  ^    ^* 
3e,  so  as  to  dispense  with  proof,  which  would  otherwise  be       ^S^"^ 

y.     In  the  Court  of  Exchequer,  on  Saturday,  Piatt,  B.,        

a  from  the  judgment  in  the  case  of  Carr  v.  The  Lancashire       |^^- 

kshire  Railway  Company  (19  L.  T.  124),  and  it  is  submitted  Carriar— 
t  judgment  cannot  be  sustained,  if  the  facts  were  the  same  Notice— Spedai 

in  the  present  case.  Cmi^^ci 

BiDGE,  J. — I  am  of  opinion  that  the  judgment  of  the  judge 
/ounty  Court  in  this  case  was  wrong.  It  appears  to  me, 
\  ticket  was  not  a  mere  notice,  but  a  contract,  and  was, 
e,  not  within  the  4th,  but  was  within  the  6th  section  of  the 
i'  Act.  As  a  mere  notice  the  plaintiff  would  have 
and  by  it  when  it  was  shown  him,  without  signing  it;  but 
pany  wished  to  make  it  more  than  a  notice,  and,  therefore, 
equired  to  sign  it.  He  did  sign  it,  and  then  it  became  a 
,  and  by  the  very  extensive  terms  introduced  into  it,  the 
f  are  protected  from  liability. 
;,  J.,  concurred. 

Judgment  reversed. 


3  c  2 


620  couimr  courts  casks. 


COURT  OP  QUEEN'S  BENCH. 


COUNTY  COUBT  APPSAX*. 


May  10,  1852. 
Oldino  o.  Smith. 

Tryck  Act — Payment  in  current  com  of  the  realm — Evasion  cjf 
— Pay-office  adjoining  shop — Iniimuiatkm — JSmdemee  to  e^ 
employer,  , 

In  an  actum  for  toages,  by  a  cottier^  iiwas  proved  Aai  kekadrea 
amount  due  to  him,  in  the  current  coin  of  Ae  raobm^  at  ape 
adjoining  a  shop  kept  by  his  employers  (a  jomi-^stoek  tron  em 
far  the  sale  of  goods  to  their  own  workmen^  and  oiherpeopte;  < 
he  had  spent  the  money  in  the  mastet^s  shop  immidkUelyt 
receipt  of  it.  In  order  to  show  that  he  had  dealt  ai  the  she 
compulsion,  evidence  was  offered  of  a  conversation  between  die\ 
and  the  overlooker  under  whom  he  worked.  The  overlooker 
authority  to  employ  or  dismiss  the  men  under  him,  which  was  \ 
of  the  coal  agent,  but  he  stated  that  he  had  received  a  papet 
clerk  in  the  office  of  the  coal  agent,  whose  principal  duty  was  i 
tain  the  amount  of  work  done  by  the  men,  containing  a  list  cf  \ 
sons  whom  he  was  to  remember  as  not  dealing  ai  the  shop,  i 
paper  contained  the  plaititijff^s  name,  and  that  he  produced  k 
time  of  the  conversation  above  mentioned.  In  that  conversm 
overlooker  threatened  the  plaintiff  with  his  employers^  dispUasu 
did  not  deal  more  largely  at  the  shop : 

Held,  that  that  statement  was  not  admissible  in  evidence  aga 
plaintiffs  employers : 

Quare,  if  the  evidejice  had  been  admissible,  whether  ii  would  ks 
deted  subsequent  payments  of  money  spent  at  the  shop  cMi 
contrary  to  the  Truck  Act. 

UPON  appeal  from  the  decision  of  the  judge  of  the  C 
Court  of  Monmouthshire  holden  at  Tredegar,  the  k 
judge  stated  the  following  case : — 

This  action  is  brought  to  recover  the  sum  of  S9L  19s,  Ui 
balance  of  wages  due  to  the  plaintiff  from  the  RhyniDef 
Company  for  cutting  coaL  The  defendant  is  the  chumum  o 
directors  of  that  company.  The  plaintiff  has  been  a  collieri 
employ  of  that  company  for  several  years  down  to  the  iw* 
November  last.     The   particulars  of  demand  embrace  »  P 
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ending  back  from  November,  1851,  to  the  month  of  January, 
K) ;  during  that  time  it  was  admitted  on  both  sides  that  the 
intiff  had  earned  altogether  the  sum  of  64/.  1 5s.  dcL,  and  that  he 
I  received  of  this  amount  the  sum  of  24/.  IQs.  6d.y  either  in  cash 
3ne  of  the  company's  pay  offices,  or  in  the  ordinary  monthly 
ppages  for  doctor  and  fund,  and  such  like.  The  remaining  sum 
(92.  I9s.  3d.  was  the  amount  in  dispute,  the  plaintiff  contending 
t  the  payment  to  him  of  this  sum  of  39/.  I9s.  3d.  was  a  pay- 
Dt  in  goods  and  not  in  cash,  and  therefore  void  under  the  act  of 
1  &  2  Will  4,  c  37,  commonljr  called  the  Truck  Act  [The 
section  of  that  act  was  set  out  in  the  case.] 
rhe  Rhymney  Iron  Company  is  a  joint-stock  company,  having 
1  works  at  Rhymney,  in  Monmouth,  where  they  employ  about 
DO  colliers,  miners,  and  other  workmen.  They  have  an  office 
re  at  which  the  general  business  of  the  works  is  transacted,  the 
oants  kept,  and  wages  paid,  which  is  hereinafter  referred  to 
ler  the  name  of  "  the  company's  monthly  pay-office,"  and  the 
bier  at  such  office  is  hereinafter  referred  to  as  *'  the  company's 
kjer." 

Chere  is  a  general  shop  at  the  works  which  is  kept  by  Mr. 
lan,  in  partnership  with  the  Rhymney  Iron  Company,  under 
Irm  of  Andrew  Buchan  and  Co. ;  adjoining  this  shop  is  an 
where  a  portion  of  the  workmen  are  paid  their  advances  by 
tw  Buchan  and  Co.,  under  orders  from  the  Rhymney  Iron 
iny  in  the  manner  hereinafter  mentioned,  and  which  is 
fter  referred  to  as  the  pay-office  adjoining  the  shop  of 
\w  Buchan  and  Co.  The  cashier  employed  there  was,  during 
period  comprised  in  the  plaintifTs  account,  employed  by 
iw  Buchan  and  Co.,  and  is  hereinafter  referred  to  as  "  the 
r  in  the  office  adjoining  the  shop."  This  office  is  divided 
the  shop,  and  though  having  an  internal  communication  with 
irshop,  has  a  different  outer  entrance,  so  that  persons  having 
Ibess  there,  and  also  at  the  shop,  must  so  out  into  the  thorough- 
I  in  passing  from  one  to  the  other.  The  colliers  employed  in 
%  pit  or  level,  work  under  the  superintendence  of  an  overman  or 
Itoer,  who  acts  under  the  directions  of  the  coal  agent,  and  has 
mng  to  do  of  his  own  authority  with  the  hiring  or  discharge  of 
I  colliers,  nor  with  the  payment  of  their  wages,  or  even  calcu- 
iig  the  amount  of  them.  It  is  the  province  of  the  coal  clerk  to 
Krtain  the  amount  of  each  man's  earnings,  which  he  does  from 
weigher's  daily  account  of  the  quantity  of  coal  cut  by  the  party, 
from  the  overman's  monthly  account  of  "  dead  work"  done  by 
^  by  which  is  meant  the  opening  of  stalls  and  headings,  and 
sr  works  necessary  to  the  getting  of  coal,  but  not  the  cutting 
:ie  coal  itself. 

lie  duty  of  the  overman  is  to  overlook  the  colliers,  and  see  that 
work  is  properly  performed.  He  reports  any  instance  of  mis- 
luct,  and  discharges  the  offending  parties  when  authorized 
the  coal  agent,  and  conveys  requests  to  the  coal  agent  or 
clerk^  when  any  men   are  desirous  of  having  advances  on 
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OuNsw      aoooant  of  their  coirent  earnings  out  of  the  iuimI  eaanL 
g^L^      instances  the  overman  informs  the  coal  agents  or  the  eo 

abont  how  much  ''  dead  work"  the  partjr  is  entitled  to  be 

185S.       before  it  is  actually  measured^  and  the  ooal  mg&at  de 
whether  an  advance  shall  be  made  or  not 

The  system  of  payment  which  the  oomnanj  adopCa  is  as 
— The  workmen  m  their  employ  are  settled  with  montU; 
company's  monthly  pay-office,  up  to  the  last  Satuday 
month,  when  a  pay  ticket  is  deliyered  to  each  worionaiiy 
him  with  the  amount  of  his  earnings  duriw  the  maa&s 
bitmg  him  with  the  balance  due  from  himatme  yreeeJiiij 
settlement  (if  any)  with  the  cash  adfaneed  at  both  p 
during  the  month,  and  with  the  amount  of  the  nsoal 
stoppages.  A  balance  is  struck  at  the  foot  of  the  p 
whidi,  if  against  the  workman,  is  carried  to  the  ddbh  of 
month's  account,  and  if  in  his  favour,  is  paid  him  in  oash. 
the  monthly  settlement,  the  worknum  is  allowed  to  dn 
end  of  every  week  such  an  amount  as  the  eoel  deik  1 
having  r^ard  to  the  estimated  amount  of  his  earnings  d 
week,  and  whidb  he  enters  in  a  book  kept  at  the  oompany'i 
pay-office,  where  such  draw  is  also  piud  in  cash.  Ben 
payments,  advances  are  also  made  on  account  of  ^^>gcs  at 
office,  adjoining  the  shop  of  Andrew  Buchan  and  Ca,  i 
lowing  manner : — The  coal  derk  makes  up  evety  wee! 
odled  the  *' Advance  Book,"  in  which  is  entereo^  ags 
man's  name,  a  certain  sum  calculated  by  reference  to  his 
earnings,  and  which  book  is  carried  down  to  the  cashii 
office  adjoining  the  shop  of  Andrew  Buchan  and  Co.,  as  I 
rity  for  the  payment  of  the  said  advances.  The  workmi 
liberty  to  draw  the  amount  of  the  orders  entered  in  the 
book  in  cash,  without  having  any  dealing  whatever  with 
for  goods;  and  it  was  shown  that  the  cashier  in  the  office 
the  shop  of  Andrew  Buchan  and  Co.  had  paid,  durin| 
months  ending  June  1851,  an  average  per  month  of  280L 
workmen  in  the  company's  employ,  no  part  of  which  wa< 
the  shop.  The  plaintiff  had  in  this  way  received  numer 
sums,  amounting  to  IL  9^.,  forming  part  of  the  above-o 
claim  of  39^  19^.  3c/.,  and  expendea  the  remaining  par 
sum  in  goods  at  the  shop  of  Andrew  Buchan  and  Co. 

When  the  workman  determines  on  dealing  at  the  i 
mode  of  dealing  is  as  follows : — The  workman  first  proci 
the  shop  a  small  pass-book,  at  his  own  cost,  and  whe 
wishes  to  draw  anything  on  account  of  the  sum  authorize 
advance-book,  he  either  takes  or  sends  the  pass-book  to  tb 
in  the  office  adjoining  the  shop  of  Andrew  Buchan  and  * 
refers  to  the  advance-book,  and  enters  in  the  left-hand  a 
the  pass-book  the  amount  for  which  he  then  finds  that  tl 
man  is  entitled  to  draw.  The  bearer  of  the  book,  who  b  { 
the  wife  or  one  of  the  family  of  the  workman,  then  takes ' 
into  the  shop  and  gives  it  to  the  shopman,  who  permits  a 
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Hit  any  goods  to  an  amount  not  exceeding  the  amount  so      Olduio 
After  the  goods  have  been  selected^  the  shopman  enters  •' 

ley  column  of  the  pass-book,  "  cash,'^  being  the  amount        '"™' 
ds  selected,  and  the  book  is  then  taken  by  the  bearer  to        1852. 
r  in  the  office  adjoining  the  shop  of  Andrew  Buchan  and        "iTAei^ 
^ves  him  in  the  current  coin  of  the  realm  the  amount  so    Ewuion  qf 
the  money  column.     He  then  enters  into  the  shop,  and,      emdenoe, 
at  of  the  money  he  has  so  received  from  the  cashier,  he 
le  goods  and  takes  them  away.     It  was  proved,  however, 
men  sometimes  go  awav  with  the  money  thus  received 
sishier,  without  taking  the  goods  they  had  ordered.     All 
rs  paid  by  the  cashier  in  the  office  adjoining  the  shop  of 
iuchan  and  Co.  are  repaid  to  Andrew  Buchan  and  Co. 
lymney  Iron  Company. 

proved  upon  the  trial  that  there  were  other  parties  than 
kny's  workmen  who  dealt  at  the  shop  of  Messrs.  Buchan 
and  that  the  moneys  paid  in  the  shop  by  parties  not 
eir  cash  from  the  office  adjoining  the  shop  were  put  in  a 
nd  altogether  distinct  till  from  the  moneys  brought  from 
entioned  office.     It  was  also  proved  that  the  cashier  at 

adjoining  the  shop,  who  is  supplied  with  money  by 
n  and  Co.,  kept  his  distinct  account-books,  in  one  of 
entered  the  moneys  which  were  not  to  be  spent  in  the 
in  the  other  those  that  were. 

it  of  these  books  furnishes  a  check  upon  the  cashier  as  to 
/  put  in  his  cashbox.  It  was  further  proved  that  the  sum 
his  cashier  was  but  small,  sometimes  not  lasting  anything 
rhole  day,  and  that  as  soon  as  it  was  exhausted  he  went 
in  the  shop  and  cleared  it  to  replenish  his  cashbox,  and 
ae  money  went  round  and  round,  and  when  there  was  not 
»  be  had  from  the  till  in  the  shop,  he  was  supplied  with 
I  by  Andrew  Buchan  and  Co. 

proved,  that  of  the  workmen  in  the  employ  of  the  com- 
ing the  year  1850  and  1851,  437  men,  earning  on  the 
[,240Z.  a  month,  did  not  deal  at  the  shop  of  Andrew 
ad  Co.  that  409  men  dealt  partially,  expending  only  265/. 
1,  out  of  1,324/.  their  average  earning,  and  that  Andrew 
md  Co.  had  altogether  a  number  not  exceeding  1,300 
J  among  the  company's  workmen, 
irned  judge,  in  giving  judgment,  divided  the  time  over 

plaintiff's  account  ran  into  two  periods,  viz.  from  January, 
anuary,  1851  (both  months  inclusive),  and  from  February, 

November,  1851,  in  the  former  of  which  periods  the 
eceived  22/.  I6s.  and  in  the  latter  17/.  2«.  5d.  at  the  office 
the  shop  of  Andrew  Buchan  and  Co.  The  whole  of  these 
3  (except  the  sum  of  1/.  9*.  above  mentioned)  was  paid 
aintiflF  in  the  shop  immediately  after  it  had  been  received, 
which  he  had  just  before  selected  in  the  manner  before 
i  So  far  as  regarded  that  part  of  the  plaintiflTs  claim 
IS  included  in  the  first  period  from  January,  1850,  to 
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Old»o      January,  1851,  amouBtinp  to  the  sam  of  22iL  ISti^  tlm 

^"V       evidoDce  of  any  inflaence  having  been  exereised  on  the  m 

^^^      plaintiff's  employers,  or  of  Andrew  Bnchan  and  Ca  to  w 

1S5S.       to  deal  at  the  shop,  and  the  judge  being  of  oiniiioa  diat  AtA 

T~j        was  received  by  the  plaintiff  in  the  current  omn  of  th 

Emiakm  of    withiu  the  letter  and  spirit  of  the  said  aet  of  the  1  &  S  W31 

evMnies.     gave  judgment  for  the  defendant  with  reqiect  to  that  porti 

plaintiff's  demand.    But  with  regard  to  the  remanuii| 

17 s.  2s.  5d,  he  gave  judgment  for  the  pfauntifl^  oonodoi 

the  evidence  hereinafter  mentioned,  that  aubtoqiiently  to  ti 

of  January,  1851,  the  plaintiff  did  dcttl  at  tne  wipef 

Buchan  and  Co.  under  some  d^;ree  of  oonatraint.    The 

worked  under  an  overman  named  David  Hampkreys, 

plaintiff's  attorney  proposed  to  give  evidenoe  of  a  oon 

alleged  to  have  taken  place  between  David  flomphreyi 

plaintiff  in  the  month  of  January,  1851.     It  was  objecteid 

conversation,  supposing  it  to  have  taken  place,  was  not 

aCTinst  the  company,  the  statement  of  David  Homphreys] 

within  the  scope  of  his  authority.     The  judge  at  first  all< 

«    objection,  but  it  was  afterwards  proved  that  at  the  time  oi 

versation  alluded  to,  a  paper  was  produced  by  D»vid  Hu 

containing  a  list  of  names  of  men  working  in  his  level, 

the  plaintiff's,  and  David  Humphreys,  on  being  examines 

ing  it,  stated  as  follows : — '*  I  liad  a  list  from  the  office  c 

five  names ;  James  Olding's  name  was  in  it ;  I  had  it  firon 

Hemis,  the  coal  clerk.     He  is  a  clerk  under  Mr.  Bedlin 

coal  agent)  in  the  oflicc.     I  had  the  paper  from  William  1 

remember  the  names  that  did  not  deal  at  the  shop."     Upoi 

judge  held  that  whatever  was  said  by  David  Humphreys 

produced  the  list  to  the  plaintiff  was  admissible  against  th 

ney  Iron  Company.     The  evidence  of  what  really  took 

that  interview  was  conflicting,  but  the  finding  of  the  learn 

in  reference  to  this  evidence  was,  that  Humphrevs  intimate 

plaintiff  that  unless  he  complied  with  his  employers'  w 

dealing  more  largely  at  the  shop,  he  would  incur  their  dis 

and  the  risk  of  being  dismissed  from  their   service.     U 

facts  thus  found  by  him  the  judge  drew  the  following  cone 

law : — Believing  that  the  plaintiff  was  induced  by  thrw 

municated  to  him  through   the  ordinary  channel  of  com 

tion  between  him  and  his  employers  to  deal  more  at  the  oo 

shop  than  he  would  have  done  had  he  been  permitted  to  ft 

own  inclinations,  and  considering  that  the  effect  of  this  intii 

is  to  make  the  delivery  of  the  goods  and  not  the  cash  payn 

real  payment,  he  was  of  opinion  that  the  plaintiff  was  eat 

his  judgment  for  17/.  2^.  5d.     The  questions  submitted 

determination  of  the  Court  of  Appeal  are — Ist:    Whet 

evidence  of  the  plaintiff  and  Samuel  Rogers  as  to  what  was 

David  Humphreys  to  the  plaintiff  under  the  drcumstasee 

in  this  case,  was  admissible.     If  the  court  should  be  of  qMBi 

it  was  not,  then  the  judgment  to  be  entered  for  the  defandi 
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iim  of  ni  2s.  5d.  2nd :  But  if  the  court  should  be  of 
at  such  evidence  was  properly  admitted,  then  whether 
im  of  17/.  2s.  5d.  paid  by  the  cashier  in  the  office  adjoining 
of  Andrew  Bucnan  and  Co.,  under  the  circumstances 
this  case,  was  a  legal  payment  in  satisfaction  and  dis- 
the  plaintiff's  wages  to  that  extent.  If  the  court  should 
lion  that  it  was,  then  the  judgment  to  be  entered  for  the 
as  to  the  said  sum  of  17 L  2s.  5d. ;  if  othervnse,  then  the 
of  the  County  Court  to  stand. 

omey^General^  with  him  T.  Challaner  Smith,  for  the  appel- 
efendant  below). — This  case  is  of  great  importance,  because 
incy  Iron  Company  employ  a  very  large  number  of  men, 
\  course  of  business  wluch  they  have  adopted,  have  pro- 
on  the  best  legal  advice.  The  Truck  Act,  1  &  2  Will.  4, 
s  not  prohibit  masters  from  keeping  shops  for  the  sale  of 
leir  workmen ;  and  it  is  highly  beneficial  to  the  workmen 
'  do  so.  It  is  a  great  safeguard  against  improvidence.  That 
its  payment  otherwise  than  in  the  current  coin  of  the  realm ; 
ise  finds  that  the  workmen  at  the  Bhymney  Iron  Works 
3  so  paid.  [CoLEBiDGE,  J. — The  question  would  rather 
e,  whether  the  payment  was  not  colourable.]  If  so,  there 
3  ground  for  the  distinction  made  by  the  judge  between 
art  and  the  second  part  of  the  plaintiff's  demand ;  because 
of  dealing  was  the  same  during  the  whole  period.  The 
tion  here  is,  whether  the  evidence  of  intimidation  was 
! ;  and  it  certainly  was  not ;  because  Humphreys  had  no 
to  bind  the  company  by  any  declarations  which  he  might 
make,  wholly  beyond  the  sphere  of  his  duties,  especially 
le  declarations  would  render  the  members  of  the  company 
leavy  penalties :  (sect.  9.)  It  was  no  part  of  the  duty  of 
78  or  the  coal  clerk  to  endeavour  to  compel  the  men  to 
B  shop.  Secondly :  The  mode  of  dealing  was  perfectly 
;oLERiD6E,  J. — Suppose  the  money  is  paid  and  received 
3xpres8  Understanding  that  it  should  be  spent  at  the  shop?] 
very  different  case  from  the  present.  Here  it  is  found 
ealing  is  voluntanr ;  and  an  illegal  threat,  if  given,  would 
the  master.  He  referred  to  Chaumer  v.  Cummingy 
1 1  ;  Lane  v.  Pratt,  1  L.  T.  623. 

,  contra. — Section  2  of  the  statute  shows  the  intention 
rislature,  which  was  to  prohibit  every  sort  of  interference 
Eister  with  the  disposal  of  the  workman's  wages.  The 
as  not  appealed  against  the  judgment  of  the  court  below ; 
lad,  strong  reasons  might  be  adduced  for  saying,  that  as 
t  part  of  the  claim,  the  judgment  was  wrong.  First,  the 
)f  intimidation  was  admissible.  So  long  as  the  company 
o  be  shopkeepers,  inferences  may  fairly  be  drawn  from 
ing  it  their  interest  to  have  customers ;  and  the  list  of 
duced  by  Humphreys  came  through  the  ordinary  channel 
inication  between  the  workmen  and  their  employers, 
agent  is  virtually  the  master,  and  the  paper  comes  from 
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Olddio      his  office.    Beades,  sect.  25  of  the  statute  interprets  eas^m^ 
include  all  clerks  or  other  persons  engaged  in  ue  empk^moit  m 
superintendence  of  the  workmen.     [He  was  stopped.] 
1853.  CoLEBiDGEy  J. — As  we  have  formed  a  dear  opinion  on  theiil 

point,  it  is  unnecessary  to  hear  any  further  argument  apoo  th. 
^  second  and  more  important  question.     I  think  that  the  kuMl 
judge  did  wrong  in  aomitting  this  evidence ;  and,  first,  to  Sggm 
of  section  25  of  the  statute,  it  seems  to  me  tiiat  that  sectioii  \mm 
bearing  on  this  question.     The  meaning  of  that  section  ii^lbi 
whenever  you  find  the  word  ^^  employer"  in  that  statute,  yon  Mf 
read  it  as  meaning  ^*  masters,  bauifis,  foremen,  managers,  cleA% 
and  other  persons  engaged  in  the  hirW,  emplojrment,  or  8iipa» 
tendence  of  the  labour  of  any  such  artificers ;"  for  example,  wka 
sect.  2  speaks  of  a  contract  to  be  made  between  any  artificer 
his  employer,**  the  interpretation  clause  takes  effect ;  and  wi 
render  the  section  applicable  though  the  contract  was  made  not 
the  real  employer,  but  by  some  manager  or  derk,  as  Bedlingtoi 
Hemis ;  but  the  section  does  not  affect  the  question  of  agency, 
it  arises  here.     Then  was  Humphrevs,  the  a^ent  of  the  oompu 
to  bind  them  by  his  statement  to  the  plaintiff?     His  duties 
distinctly  stated  in  the  case.     He  acts  under  the  coal  agent; 
has  nothing  to  do  with  hiring  or  discharging  the  men ;  bot 
communicates  messages  to  and  fro  between  the  workmen  and 
officers  above.     I  think,  therefore,  the  judge  properly  rejected 
declaration  of  Humphreys  in  the  first  instance ;  but  he  appean 
have  thought  that  the  production  of  the  list  of  names  received 
the  office  of  the  coal  agent  altered  the  case.     But,  first,  that  listi 
traced  no  farther  back  than  to  Hemis,  the  coal  clerk,  whose  Jutrii 
to  ascertain  the  amount  of  the  men's  earnings,  and  who  also  i 
engaged  as  a  clerk  in  the  office  of  the  coal  agent.     Could  Heoij 
then  bind  his  superior  Bedlington  by  such  a  communication?  I 
think  it  would  be  very  dangerous  to  hold  that  he  could ;  and  if  !• 
could  not  bind  Bedlington,  a  fortiori^  he  could  not  bind  the  coa- 
pany.     If  a  person  employed  in  a  subordinate  situation  does  orMji 
something  within  the  scope  of  his  employment,  it  may  fairly  U 
presumed  that  he  has  a  general   authority   which  renders  sack 
declarations  binding  upon  his  employer ;  but  when  he  goes  beTOsI 
the  sphere  of  his  duties,  and  still  more  if  he  does  something  iU^ 
and  attended  with  penal  consequences,  it  would  be  very  unjusttfl 
unreasonable  to  hold  his  employer  bound  by  his  acts.    HumpboM 
may  have  been  the  ordinary  channel  of  communication  between IM 
men  and  their  employers,  but  a  master  who  usually  eommunicM] 
with  his  inferior  servants  by  an   upper   servant   is  not  on  tlW 
account   bound  by  any  communication   which  that  servant  b(1 
choose  to  make  to  those  under  him.     For  these   reasons  I  «•• 
opinion  that  the  evidence  was  not  admissible,  and  our  jiK^*** 
must  be  for  the  defendant. 

EuLE,  J. — This  is  an  action  by  a  labourer  for  his  wagCJ,^ 
which  the  answer  is,  payment  in  money;  and  the  plaintiff  icp"* 
the  payment  was  ostensibly  in  money,  but  really  in  goods,  cooWV 
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Truck  Act     The  pkmtifT  says^  **  You  made  that  illegal  Ounro 

ment  with  me ;"  and  he  endeavours  to  show  such  an  arrange-  '- 

ade  with  Humphreys  or  Hemis ;  and  that  evidence  is  not  ^"™' 

lie  without  some  evidence  of  authority  in  them  to  make  1858. 

arrangement     Their  duties  are  stated^  and  it  seems  to  me  m^TI 

that  it  does  not  fall  within  the  sphere  of  those  duties  to  Evanot^ 
(to  a  contract  of  that  kind,  attended  by  such  important  con- 
•es;  and  unless  some  such  ^'arrangement"  can  be  proved  as 
Ibed  in  sect  25^  the  plaintiff  has  no  answer  to  the  defence 

Judgment  reversed. 


COURT  OF  QUEEN'S  BENCH. 

COUNTY  COUBT  APP£AL. 

May  10,  1862. 

(Before  Coleridge  and  Erle,  JJ.) 

CooPEB  V.  Stephenson,  (a) 

and  client — Negligence  of  attorney — Insufficient  inquiry  as  to 
mortgagor  having  been  insolvent. 

^ney  was  instructed  by  his  client  to  sue  for  a  debty  but  after 
f  written  letters  demanding  payment^  and  threatening  pro^ 
ySy  advised  him  to  accept  from  the  debtor  a  mortgage  security^ 
he  did.  There  was  some  evidence  that  the  attorney  had  a  sus^ 
that  the  debtor  hcul  been  insolvent ;  but  he  made  no  inquiries 
that  subject,  except  from  the  debtor  himself.  It  afterwards 
f  out  that  the  debtor  had  previously  petitioned  the  Insolvent 
.  and  obtained  an  order  for  protection^  and  that  the  whole  €f  the 
'n  his  schedule  remained  unpaid : 

It  there  was  evidence  to  go  to  the  jury  of  negligence^  rendering 
'omey  liable  to  an  action  by  the  client. 

\  was  an  action  tried  before  the  judge  of  the  County  Court 
nty  and  a  jury  of  the  said  county  at  Rochester^  and  the 
ras  brought  on  a  plaint,  to  which  the  following  particulars 
od  were  annexed : 
t  plaintiff  claims  of  the  defendant  the  sum  of  50/.  for 

his  Appeal  copies  of  the  caae  bad  not  been  deliTered  to  the  jodges.     The  ooort 
ciM  to  be  beard,  bat  said  that  it  should  be  distinctly  understood  that  paper  books 
•lifwed  in  Coun^  Court  Appeals  at  the  same  tims  as  in  ordinary  cases. 
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CooFKR      damages  sustained  by  him,  for  that  the  defendant,  as  the  ttkney 

^*  of  the  plaintiff,  did  not  use  due  and  proper  care,  dilioeoee^  in 

TKPHEM802I.  ^j^jjj^  j^  Drosecuting  and  conducting  a  certain  action  of  oebttttk 

1858.        suit  of  the  said  plaintiff,  against  one  William  John  Welk^  ibr  tk 
r-—        recovery  of  the  sum  of  51/.  2s.  6rf.,  claimed  by  the  aaid  dbintiffli 
aMmqr^     be  due  and  owing  to  him  from  the  said  William  John  Welli^  fil 
Solvency  of    goods  sold  and  delivered  by  the  said  plaintiff  to  him,  bat  iutai 
mortgagor,    thereof  that  he  the  said  defendant  took,  and  indaced  the  oudplai* 
tiff  to  accept,  a  certain  mortgage  security  of  the  revenionary  intool 
of  the  said  William  John  Wells  in  certain  lands^  tenement^  wk 
premises  situated  in  the  county  of  Kent ;  and,  farther,  thtt  At 
defendant,  as  such  attorney  for  the  said  plaintiff,  did  not  use  da 
and  proper  care  in  ascertaining  the  title  of  the  sud  William  Jok 
Wells  to  the  said  lands,  tenements,  and  premises,  nor  take  due  fll 
proper  care  that  the  same  should  be  a  sufficient  security  for  At 
I)ayment  of  the  said  sum  of  money  and  interest ;  and,  further, 
said  plaintiff,  confiding  in  the  conduct  of  the  defendant  as  suchi 
attorney,  as  aforesaid,  forbore  to  sue  for,  and  recover  his  sud 
sigainst  the  said  William  John  Wells,  upon  having  a  m' 
granted  by  him  upon  the  said  lands,  tenements,  and  premises^  as 
for  a  sufficient  security  in  that  behalf;  and  the  said  defendant 
caused  to  be  prepared  and  executed  a  certain  indenture  relating 
the  supposed  estate  and  interest  of  the  said  William  John  W( 
in  the  said  lands,  tenements,  and  premises,  as  and  for- such  si 
security  for  the  payment  of  the  said  51/.  2*.  6</.,   and  interest 
aforesaid.     Nevertheless,  the   said  supposed  title  and  estate, 
interest  of  the  said  William  John  Wells,  in  and  to  the  said 
tenements,  and  premises,  and  the  said  indenture  and  security, 
reason  of  the  negligent  and  improper  conduct  of  the  said  defencW 
in  the  premises,  were  not,  nor  are,  nor  will  be,  any  sufficient  sect* 
rity  for  the  payment  to  the  plaintiff  of  the  said  sura  of  51/.  2*.  fii 
and  interest,  but  that,  on  the  contrarv  thereof,  the  said  liefendu* 
so  carelessly  and  negligently  conducted  himself  in  that  behalf,  tW 
by  reason  thereof,  the  said  plaintiff  was  forced  to  j>ay,  and  didpif» 
a  further  large  sum  of  money  in  respect  thereof,  to  the  damage* 
the  said  plaintiff  of  50/.  and  upwards." 

At  the  hearinor  of  the  said  cause  the  following  facts  were  ttt* 
dered  and  received  in  evidence: — That  in  October  1849,  Coop* 
the  plaintiff,  who  was  a  boot  and  shoe  maker,  instructed  Stepbew* 
the  defendant,  as  his  attorney,  to  recover  the  sum  of  olA  2fc* 
due  to  him  from  William  John  Wells,  a  shipwright,  working  in B* 
Majesty's  dockyard,  at  Chatham,  and  who  was  also  a  boot«Dd«i* 
maker.     That   upon  these  instructions  being  given,  two  Ictt* 
(demanding  payment,  and  threatening  proceedings)  were  wntt* 
and  sent  by  the  defendant's  orders  to  William  John  Welli  (^ 
letters  were  set  out  in  the  case.)     The  plaintiff  having  been***' 
as  a  witness,  stated,  that  on  the  evening  of  the  said  16th  of  Octt^k* 
he  went  to  the  defendant's  office  by  api>ointment,  and  there  ^ 
the  said  William  John  Wells  and  the  defendant.     That  the  *J 
William  John  Wells  then  offered  the  plaintiff,  as  a  gecuritf  * 
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of  the  said  debt  of  5\L  2i.  6d.  with  interest  tliereun, 
>f  a  certain  reveraionary  interest  in  cert^n  houses  and 
ich  hei  William  John  Wells,  said  he  was  entitled, 
fendont,  as  the  attorney  to  the  plaintiff,  advised  the 
iccept  the  said  mortgage  as  a  good  security  for  the  said 

forbear  from  prosecuting  an  action  for  the  recovery 
jat  the  plaintiff,  in  consequence  of  the  advice  bo  given 
defendant,  did  forbear  from  proseoutJng  an  action,  and 

30th  of  the  same  month  of^  October,  an  indenture  of 
Fis  executed,  which  indenture  is  made  between  the  aaid 
lin  Wells  of  the  one  part,  and  the  pluntiff  of  the  other 

indenture  was  set  out  in  the  case,  and  contained  the 
ants  to  pay  the  debt.)  The  plaintiff  fiirther  stated  that 
nonths  after  the  execution  of  the  mortgage,  be  die- 
the  first  time  that  the  said  William  John  Wells  had 
be  Court  for  the  Relief  of  Insolvent  Debtors  in  the 
and  obttuoed  an  order  for  hia  protection,  which  order 
:  at  the  time  of  the  execution  of  the  mortgt^e ;  that 
luc  from  the  insolveot  to  his  creditors  amounted  to 

;  that  there  were  no  assets ;  and  that  the  whole  of  the 
ned  due,  and  unpaid  at  the  time  of  the  execution  of  the 
ge,  and  that  the  insolvent's  reversionary  interest  in  the 
1  houses  and  land  wna  not  disclosed  to  the  assignees; 
discovery  of  the  insolvency,  the  plaintiff,  by  the  advice 
tdant,  who  was  still  acting  as  his  attorney,  bought  up 

these  debts  for  the  sum  of  51.  10s.,  leaving  5L  It.  5d. 
r  creditors,  with  whom  he  could  not  compound,  and 

assignment  of  the  said  debts,  amounting  to  60J.  \5i. 
ual  power  of  attorney  to  recover  and  receive  them. 
Sainock  being  sworn  as  a  witness  in  the  said  cause, 
he  was  clerk  to  the  defendant  in  October,  1843,  but  has 
B  service.  That  between  the  16th  and  30th  of  October, 
t  he  was  in  the  defendant's  service  as  clerk,  the  defen- 
m  several  times  that  he,  the  defendant,  must  write  to 
.0  make  the  necessary  searches,  to  see  whether  any 
lad  been  entered  against  the  said  William  John  Wells, 
he  had  ever  been  a  bankrupt,  or  taken  the  benefit  of 
Insolvent  Acts ;  that  it  was  his  general  duty  as  the 
clerk,  to  copy  into  the  letter-book  the  letters  which 
rom  the  defendant's  ofiico,  and  that  he  had  no  recollec- 
•  having  seen  any  letters  containing  any  directions  to 
searches ;  that  he  was  directed  by  the  defendant  to  go 
1  dockyard,  where  William  John  Wells  worked  as  u 
ter,  to  inquire  if  he.  Wells,  hod  ever  been  insolvent ; 
£  the  mortgage  deed  to  the  dockyard,  and  asked  William 
I  himself  if  he  had  ever  been  insolvent,  and  he  answered 
m  the  deed  was  executed. 

1  Wells  being  swora  to  give  evidence  in  the  said  cause, 
she  was  the  wife  of  William  John  Wells,  and  that  in 
149,  the  said  William  John  Wells  had  household  goods, 
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CkxMB     as  flhe  beHeved,  of  the  value  of  802.  or  lOOL ;  that  be  dt 
left  Chatham,  and,  as  she  bdlieres^  is  gona  out  «F  liiaeon 

ni>oii  these  fiMsts  bring  jprorect  the  oouisel  fer  the  d 

isfts.       sobmittecl  dist  the  jdaintiff  ought  to  reoeire  judnMBt  of 

The  ikhdntiff's  oomiM  inasted  that  the  case  ah^^ 

»■■».«■       ^^^  teamed  jadee  gave  jndgment  of  sonsoit  against  the ' 

Sthm^tf       The  question  for  the  opinion  of  the  Coort  of  Qneen^  t 

whether  die  learned  juage  was  right  in  law  in  nonsml 

phintiil^  and  withdrawing  the  ease  fiom  the  considenib 

FlOerMtbrf^F.  J.  SmiA  with  Urn),  for  the  i^ipeDanti  As 
below.— The  judge  was  wrong  in  withdrawing  the  ease  i 
jury.  If  there  was  anj  evidence  of  nesligenoe  the  quesi 
one  of  fiust  for  them  to  determine;  and  tiiere  waa  evidc 
was  the  positive  dul^  of  the  defendant  to  make  dne  inquii 
purpose  of  asoertainmg  whether  Wells  had  petitioned  the! 
Court,  as  is  stated  in  Coventry's  Conveyanoec^a  Evidenoi 
he  n^leoted  the  performance  of  that  duty,  the  qneation  < 
damage  is  immaterial :  (Marzetti  v.  WUHamty  1 JB.  &  Ad 

G.  C.  Addimm,  contnL — ^There  was  no  duty  cast  x 
defendant  to  searah  the  Insolvent  Court ;  and  a  refoieno 
diffisrent  Insolvent  Acts  will  show  that  wr  such  search  i 
very  expensive,  and  probably  fruitless.  Under  5  &  6  Vie 
&  li  insolvent  traders^  whose  debts  are  small,  may  peti 
District  Courts  of  Bsjikruptqy  in  the  country  for  proted 
of  such  cases  no  returns  are  required  to  be  made,  ezcep 
Lord  Chancellor's  secretary,  under  the  Amending  Act  (7  < 
c.  96,  s.  43.)  Besides,  the  plaintiff  could  not  be  prejudice 
omission  to  search  at  the  Bankrupt  or  Insolvent  Uourt,  be 
order  in  bankruptcy  would  affect  the  mortgage  unless  r 
pursuant  to  1  &  2  Vict  c.  110,  s.  19,  and  2  &  3  Vict  c 
At  all  events,  in  order  to  make  out  such  a  case  of  negli* 
would  render  the  defendant  liable  to  an  action,  the  plainti 
to  have  eiven  some  evidence  that  it  was  the  practice  to  6 
the  In8(3vent  Court  {Purvis  v.  LmdeU,  12  CL  &  F.  98) 
such  duty  is  pointed  out  in  Sugden's  Vendors  and  Pa 
Bendes,  the  mortgage  cannot  be  treated  as  altogether  n 
The  covenant  to  pay  the  debt  is  a  security  to  pay  it,  as  ' 
by  Maule,  J.,  in  Price  v.  Mouliofiy  20  L.  J.  104,  C.  P. 

Coleridge,  J. — It  is  not  necessary  for  us  to  lay  d( 
general  rule  in  this  case,  and  the  judgment  of  the  court  wi 
fore  ground  upon  the  peculiar  facts  here  stated.  The  que 
whether  there  was  any  evidence  to  go  to  the  jury  of  neg 
and  there  was  evidence,  I  will  not  say  proof,  of  these  fiacts 
the  attorney  having  been  instructed  to  recover  this  money, 
for  payment  and  threatened  proceedings ;  but  that  an  cm 
made  of  a  mortgage,  he  advised  his  client  to  accept  it  is 
security.  Now,  if  he  knew  or  suspected,  or  even  gueft 
Wells,  the  debtor,  had  previously  taken  the  benefit  of  tb 
vent  Act,  I  think  it  was  a  necessary  and  proper  step  for 
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Jce  inquinr ;  and  there  is  some  evidence  that  he  had  a  suspicion 
that  kind,  and  that  he  himself  thought  that  it  was  his  duty  to 
Ice  some  inquiry,  and  to  give  his  agents  instruction  to  make  the 
Mssary  searches :  but  according  to  the  recollection  of  the  clerk 
coch  inquiry  was  made,  nor  were  any  such  instructions  ever 
'4ea:  a  certiun  inquiry  he  did  make,  namely,  of  the  debtor 
ciself,  but  of  course  such  an  inquiry  was  futile.  The  defendant, 
irefore,  thought  it  his  duty  to  make  inquiry:  he  made  an 
ufficient  inquiry,  and  then  the  very  thing  appears  actually  to 
re  taken  place,  about  which  he  had  felt  that  some  inquiry  was 
teBBory.  Mr.  Addison  says,  that  under  Lord  Brougham's  Act 
»  inquiry  might  have  been  instituted  without  success ;  but  it 
M  not  appear  that  this  insolvency  was  under  that  statute.  At 
events,  any  matter  of  that  sort  might  have  been  adduced  by 
y  of  excuse,  and  in  answer  to  the  plaintiff's  case ;  but  the  course 
jen  by  the  judge  precluded  that ;  because  he  held  that  upon  the 
intiflrs  case  there  was  no  evidence  for  the  jury. 
BbLiE,  J. — ^We  do  not  lay  down  any  eenend  rule ;  we  only  say, 
t  in  some  cases,  where  the  attorney  has  reason  to  suspect  that 
party  offering  the  security  has  been  through  the  Insolvent 
urts  he  ought  to  institute  some  reasonable  inquiry ;  and  here 
defendant  has,  by  his  own  language  and  conduct,  settled  the 
SBtion  whether  he  had  such  suspicion. 

Judgment  reversed. 


Cooper 

9. 

SrsPHKiraoir. 

1852. 

NegUgeneeqf 
attorney — 
Solvaiejfqf 

mOTtffOQCT, 
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ANDONING  EXCESS. 

iff  claimed  from  the  defendant  a 
227/.  Af<ain8t  this  he  jrave  him 
'  set-off  for  116/.  ItM.  Qd.,  and  a 
of  70/.  Of  the  remainder  he  ahan- 
I.  3s,  3d,,  so  as  to  reduce  his  demand 
nd  thus  to  brin{(  it  within  the  juris- 
'  the  County  Court,  and  sued  there 
um. 

on  motion  for  a  prohibition,  that 
»me  within  the  principle  in  Wood- 
Newman  (1  Cox  &  Macrae,  241), 
County  Court  had  no  jurisdiction. 
V.  Capper,  243 

artj  sues  in  a  Countj  Court  in  re- 
cause  of  action  to  a  greater  amount 
.,  the  abandonment  of  the  excess 
by  9  &  10  Vict.  c.  95,  s.  63,  need 
AT  on  the  face  of  the  plaint  or  of 
ulars  of  demand,  but  may  be  made 
ie  before  the  hearinfi^. 
dges,  however,  recommend  that  it 
e  made  in  ^he  plaint.  Isaacs  v. 
0 


ADJOURNMENT. 

defendant  is  present  in  court  and 
ir  an  adjournment  on  the  ground 
sence  of  a  material  witness,  he  may 
I  fact  on  oath  vivd  voce,  instead  of 
it.     Wise  V.  Arnold,  70 


AFFIDAVIT. 

stating  that  the  plaintiff  and  defen- 
both  residing  within  the  jurisdiction 
)unty  Court  of  Middlesex,  and  the 
liable  to  be  summoned  thereto,  is 
without  specifying  that  the  defen- 
led  within  the  jurisdiction  of  the 
ourt  of  Middlesex,  as  limited  by  the 
Sansom  v.  Price,  40 

ITION. 


APPEAL. 

F.  brought  his  plaint  in  the  County  Comt  to 
recover  from  C.  the  sum  of  34/.  12t.  Id., 
balance  due  for  goods  sold  and  delivered. 
C.  relied  on  the  Statute  of  Limitations  to 
defeat  the  claim.  The  goods  were  sold  in 
1842 ;  and,  in  order  to  tdce  the  case  out  of 
the  Statute  of  Limitations,  F.  relied  mainly 
on  a  letter  from  C.  dated  April  25,  1845,  the 
material  parts  of  which  were  as  follow: — 
"I  must  candidly  tell  you  once  for  all,  I 
never  shall  be  able  to  nay  you  in  cash,  but 
you  may  have  any  of  tne  goods  we  have  at 
the  Pantechnicon,  by  paying  the  expenses 
incurred  thereon,  without  which  they  cannot 
be  taken  out.^'  A  witness  was  also  called  by 
F.,  who  proved  that  in  1844  he  had  an  inter- 
view with  C.  respecting  the  debt,  when 
accounts  were  stated,  and  the  balance  now 
sued  for  was  admitted  to  be  due ;  and  that 
in  March,  1845,  it  was  agreed  that  F.  should 
take  goods  belonging  to  C.  from ,  the  Pan- 
technicon ;  that  goods  were  selected  for  that 
purpose,  but  C.  failed  to  forward  them. 

The  plaint  was  tried  without  a  jury  ;  and 
the  judge,  considering  the  letter  and  the 
above  evidence  sufficient  to  bar  the  Statute 
of  Limitations,  gave  judgment  for  F.  (the 
plaintiff  below.) 

On  appeal,  the  court  reversed  the  decision, 
and  gave  iudgment  for  C.  (the  defendant 
below)  with  costs  of  the  appeal. 

An  appeal  will  lie  from  the  County  Court 
in  cases  where  neither  party  calls  for  a  jury, 
and  the  judge  is  left  to  decide  on  both  law 
and  fact. 

In  appeal  cases  from  the  County  Court 
(the  Chief  Justice  being  excluded  by  the 
statute  from  the  hearing  of  them)  the  court 
will  simply  give  judgment,  without  stating 
reasons  for  the  conclusions  it  has  arrived  at, 
in  like  manner  as  in  cases  where  it  is  called 
upon  to  review  the  decisions  of  commissioners 
of  taxes.  Cowley  v.  FkmeU,  514 
Judgment  having  been  recovered  in  the  County 
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Coart  on  ttw  1  rth  Jtiuniy  agunit  the  dttto- 
duit,  ha,  on  the  asnd.  nra  the  phuotiff 
notiae  of  ifipMl,  ud  Oe  day  rMtowing 
cntoied  into  •  bond  with  >  inietf  to  pa^  the 
eoeti  of  the  Appeal,  whatever  the  event  might 
be,  and  the  amount  of  the  jndmnent,  if  the 
appeal  were  diamiiaed.  On  the  34th  he 
wilhdiew  the  notioe,  and  aabMODeDtlj|,  on 
the  laat-mentioMd  da;,  aenred  the  |>laintiff 
with  a  fredi  notioe  of  appeal,  iodadiog 
aaveia]  aditibonal  groonda  of  ^ipeal,  bat 


ir  the  appeal,  and  judgment  given  for  the 
appellant  with  eoata,  notwithitanding  the 
tennaof  tbebond.  JlaauUt,  app,  Ctortfay, 
feap^53B 

A  plant  fior  bmah  of  corenant  waa  bried  hf 
m  jm  and  a  Tetdict  fennd  for  tba  plaiatin. 
TbadetodaU  appealed,  on  the  cronnd  that 
the  jndge  had  mprape^  recetred  certMn 
eridenee.  The  oonit  waa  of  i^nion  that 
the  ewideMe  bad  hem  improperij  reedved, 
nod  the  defendant  applied  that  jodgmeat 
migbt  he  eolend  for  him. 
Held  that,  under  13  It  Tiot.  c.  61,  a.  U, 

'  the  oonrt  had  no  power  to  aet  aaide  the  rer- 
diet  of  the  jniy,  and  to  direct  judgment  to 
be  entered  for  the  delbndant,  and  that  it 
•enld  do  no  more  than  direct  a  new  trial. 
Jtmat,  wpf^  r.  AJbwu,  reap.,  656 

ARBITRATION. 

A  laj  arbitiator,  under  a  submission,  which 
provided  thatthecoktaof  tfaeaubmiuioD  and 
award  should  be  in  the  discretion  of  the 
aibitntor,  awarded  to  bimaelf  an  excessive 
araouut  of  remuneration.  The  plaintiff  wu 
campelled  to  pa;  that  sum  in  order  to  get 
the  award.  The  amount  having  been  reduced 
b;  the  master  upon  taxation. 

Held,  tbat  the  arbitrator  could  not  bv  his 
award  conclusivelj  fix  the  amount  of  the 
oosta.  And,  fiirther,  tbat  the  plaintiff  might 
recover  the  eiceta  beyond  the  amount  of 
hir  remuneration,  in  an  action  against  tlie 
arbitrator  for  mone;  bad  and  received  to  his 
(the  plaintiff's]  use.  Fernleif  y.  Braiuiui,  i60 

ATTORKEY. 

An  attomej  ma;  still  sue  io  tbe  Superior  Courts 
of  kw  at  Weetminater  for  business  done  by 
him  as  an  attomej,  and  will  be  entitled  to 
his  fall  costs  of  suit,  though  theamouot  reco- 
vered be  less  than  30J.    A'ixoa  v.Jo*iwo«,38 

It  is  enacted,  bv  sect.  67  of  the  Count;  Courts 
Act,  that  "no  privilege,  except  aa  hereinafter 
excepted,  sball  be  allowed  to  an;  person  to 
exempt  him  from  the  juriadlctton  of  anv 
Coott  balden  nndar  this  Aot."    Hie  onlj 


ezeeptiont  are  the  Uiiimmtka  aa 
nariesCovtta,  brMdi.  IfOaod 
bjr  aecb  isg,  it  i»  OMoted,  "t 
action  ahall  he  nomniMicad  ^hr  t 
of  thie  Aet,  in  a^r  of  BvH^t 
rior  Conrta  of  Bwwfld,  fgr  anfpa 


than  those  haOj  hm 


nbAn 


vhieh  a  pbdnt  mi||bt  tawr*  ben 
anj  Cout  holden  nndar  thia  Aet, 
diet  sbaU  he  found  ftorlbe  pUintil 
baa  than  aoJ.,  if  ibenid  aetioa 
on  contract,  or  kaa  than  SL 
founded  on  tmt,  tba  aaid  pkintil 
judgment  toreoorer  MKh  eant 

Held,  that  theeo  a 


in  attorney  p 
n  tbe  SupeiK 


Supeitor  Coarta,  and  tint 
he  is  entitled  to  ooeta  in  an  action  I 
by  him  in  the  Snptner  Ooairta,  a 
might  have  aned  in  die  Conn^  ( 
Stmile,  that  tfao  langoaga  a 
aeotion  dnea  take  vrnm  the  pri* 
attorn^  to  he  auod  in  nia  own  en 
V.  Smvage,  7S 

An  attomq  it  atill  prhrilamd  to  ane 
rior  Court  for  debla  and  damaadi 
joriadietion  of  tba  Gdob^  Coot 
standing  tbe  proTiannB  nf  tbe  671I 
tecttona  of  m  Cwttj  Conrta 
fimnng  the  deciaion  of  tba  Unrt 
Bench  in  the  eaee  of  £ema  r.  Ha 
Rule  to  deprive  an  attomej  pkinl 
who  baa  soed  in  the  Superior  Co 
cause  of  action  within  the  iurisdii 
Coun^  Court,  will  he  discoarged 
Jonei  V.  Btotn,  103 

The  91at  section  of  the  Couatj  C 
9  &  10  Viet.  0.  U5,  broitiog  the 
attomej  for  "appearing  or  aetil 
said  court,  extends  eqnallj  to 
between  attomej  and  dient,  ai 
all  matters  done  hj  tbe  attonCT 
to  the  suit  previoualj  to  the  M 
Great,  13G 

The  49th  section  of  the  London  & 
Att,  lO&ll  Vict  c.ksi.aba]M< 
leges  of  attomejB  to  be  aned  ai 
in  their  own  courts.    J^triu  v. 

An  attorney  was  instructed  by  bia  d 
for  a  debt,  but  after  baring  wtil 
demanding  pajment  and  tbnab 
ceedinga,  advised  bun  to  tecant 
debtor  a  mortgage  accnri^,  ««* 
There  was  some  eridenee  that  tl 
bad  a  suspicion  that  tba  debtee 
insolvent;  but  he  made  an  iMi 
that  subject,  except  bom  ttedtll 
It  aftanvsrda  turned  out  that  iht  < 
pteviouslj  petitioned  tbe  laail" 
and  obtained  an  otdei  fer  pak 
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bole  of  the  debts  io  his  schedule 

inpaid- 

lat  there  wm  evidence  to  go  to  the 
gligeDce,  veDdering  the  attorney 
1  action  bjr  the  client.    Cooper  v. 
,  627 
Judge,  Small    Obbts   Act, 

SU00B8TIQI«. 

BAILIFF. 
See  BxBCUTiON. 

JUS  OF  EXCHANGE. 
Set  Jurisdiction. 

JILDING  SOCIETY. 
See  Jurisdiction. 

CARRIERS. 
See  Railway. 

AUSE  OF  ACTION. 

advertisements  were  given  at  a 

office  within  the  jurisdiction  of 
ninster  County  Court,  and  the 
also  resided  within  the  jurisdic- 

the  newspaper  was  published 
i  city  of  London.  The  plaintiff 
is  action  for  the  charges  for  the 
lents,  in  the  Superior  Courts,  and 
6/.  55. 

to  enter  a  suggestion  to  deprive 
Bts  was  made  absolute, 
r  the  cause  of  action  in  such  case 
ly,or  in  some  material  point,  within 
iction  of  the  County  Court  within 

defendant  dwelt,  or  carried  on 
IS,  quare,  GhisUn  v.  Dean,  195. 
aving  determined,  in  Orimbley  v. 
L  Cox  &  Mac.  79)»  that  the  whole 
man's  bill  constitutes  one  cause  of 
bin  the  63rd  section  of  the  County 
t,  if  any  one  item  of  the  bill  arises 
jurisdiction  of  the  County  Court, 
jf  action  arises,  in  some  m^kterial 
bin  that  jurisdiction,  under  the 
ion. 

le  plaintiff,  atailor,  dwelt  and  carried 
»  within  the  district  of  the  County 

Clerkenwell,  and  within  twenty 
he  defendant,  who  dwelt  within 
\  of  the  County  Court  of  Brompton, 
d  on  his  business  within  the  dis- 
le  County  Court  of  Westminster, 
be  work  had  been  done  at  the 
residence,  and  as  to  three  items 
iculars,  the  orders  were  given,  and 
delivered  at  the  residence  of  the 
;  as  to  ten  other  items,  the  orders 
1  and  the  goods  delivered  at  the 


plaintiff's  place  of  business,  aqd  in  ons 
instance  the  order  was  given,  and  the  goods 
were  delivered  at  the  residence  of  the 
plaintiff. 

Held,  that  there  was  no  ooncunent  juris- 
diction of  the  Superior  Court  with  the 
County  Court,  to  entertain  the  suit  under 
the  128th  section,  and  therefore  the  plaintiff, 
who  had  sued  in  the  Superior  Court,  was 
not  entitled  tp  the  costs  or  suit.  Wood  v. 
Perry,  208. 

See  JuRiBDiCTioii,  Splittino  Dsmands. 

CERTIORARI. 

The  application  to  a  judge  for  a  eerfior art  to 
remove  a  cause  from  the  County  Court, 
under  sect.  90  of  the  9  &  10  Viot  c.  95,  is 
ex  parte,    Hadden  v.  Oomperttt  185. 

A  certiorari  will  be  granted,  on  the  ground 
Uiat  a  jury  had  been  applied  for,  and  that 
a  fair  trial  could  not  be  nad  in  the  County 
Court  by  a  jury  from  the  locality. 

Does  the  90th  seetion  of  the  Cdunty  Courts 
Act  repeid  the  previous  acts,  19  Geo.  3, 
c.  70,  and  7  &  8  Geo.  4,  c  71»  as  to  giving  re- 
cognizances, qtutre  ?  Fowler  v.  Ooidmey,  253. 

Debts  and  demands  of  less  than  5/.  not  re- 
coverable by  certiorari,      Oreen  v.  Anmdel, 

289. 
The  words  "  by  leave  of  a  judge,"  mean  by 
leave  of  a  judge  at  chambers.  An  applica- 
tion, therefore,  under  sect.  90  of  the  9  &  10 
Vict.  c.  95,  for  a  certiorari  to  remove  a 
plsint  from  a  Connty  Court,  must  be  made 
only  at  chambers.     Robertso*  and  another 

V.  fVomacK  363. 

Sect.  16  of  the  Countr  Court  Extension  Act 
enacts,  "  that  oo  judgment,  order,  or  deter- 
mination given  or  made  by  any  judge  of  a 
County  Court,  nor  any  cause  or  matter 
brought  before  him,  or  pending  in  this  court, 
shall  be  removed  by  appeal,  motion,  writ  of 
error,  certiorari,  or  otherwise,  into  any  other 
court  whatever,  save  and  exqept  in  the  man- 
ner and  according  to  the  provisions  herein- 
before mentioned.'^  And  sect.  2  of  the  same 
set  enscts  that  this  and  the  General  County 
Courts  Act  shall  be  construed  as  one. 

Held,  that  the  first-mentioned  section  is 
to  be  construed  with  reference  to  sect.  90  of 
9  &  10  Vict.  c.  95,  and  that  the  certvjrari 
is  not  thereby  taken  away  or  limited  to  cases 
within  the  former  lurisdiction.  Jones  v. 
Holdsworth  and  another,  426. 

Sect.  16  of  the  Countv  Court  Extension  Act 
enacts,  "  that  no  judgment,  order,  or  deter- 
mination given  or  made  by  any  judge  of  a 
County  Court,  nor  any  cause  or  matter 
brought  before  him,  or  pending  in  hia«ourt. 
shall  be  removed  by  appeal,  motion^  writ  of 
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error,  eeriiontrh  or  otherwiie,  into  toy  biher 
court  wbaterer,  wft  and  except  in  the  man- 
ner and  according  to  the  provisions  herein- 
before mentioned."  And  sect.  2  of  the  same 
act  enacts  that  this  and  the  General  Coonty 
Coiuts  Act  shall  be  oonstraed  as  one. 

Held,  that  the  first-mentioned  section  is 
to  be  eonstroed  with  reference  to  sect.  90  of 
0  &  10  Vict  c.  95,  and  that  the  certiorari 
is  not  thereby  taken  away  or  limited  to  cases 
within  the  former  jnrisdiction. 

Held,  slao,  that  when  application  is  made 
to  a  judge  of  one  or  tile  Sujierior  Courts  at 
chambers  for  a  eeriiorari,  he  thoald  be  put 
in  possession  of  all  the  facts,  the  situation  of 
the  parties,  and  the  stage  of  the  cause,  so 
as  to  be  enabled  properly  to  exercise  the  dis- 
ere^oa  given  Inr  9  &  10  Viet.  e.  95,  s.  90 ; 
and  thmfore,  where  a  certiorari  had  been 
obtsined  without  the  judge  having  been  in- 
formed that  tbe  cause  had  alreuly  been 
heard  in  the  County  Court,  the  writ  was  set 
aside.  Parker  v.  Tilt  Brigtol  and  Exeter 
Boilwaift  435.  • 

To  prevent  the  removal  of  a  plaint  f^m  the 
dounty  Court  by  certiorari^  on  the  ground 
of  want  of  jurisdiction  in  tbe  Superior  Courts 
to  entertain  the  action  if  removed,  the  plaint 
ought  to  be  so  framed  as  to  disclose  a  cause 
of  action  over  which  the  Superior  Court  has 
nojurisdiction. 

where  a  plunt  was  removed  from  the 
County  Court  by  certiorari^  on  tbe  affidavit 
of   the  defendant's  attorney  that    difficult 

Jiuesdons  of  law  would  arise,  the  court  re- 
used to  ouash  the  certiorari,  though  the 
affidavit  or  the  plaintiff's  attorney  averred 
that  no  such  difficult  questions  of  law  would 
arise.     Ree$  v.  fViUiams,  568 

See  Rbplevin. 

CHANCERY,  COURT  OF. 
5ee  Jurisdiction. 

CITY  OF  LONDON  SMALL  DEBTS  ACT. 

It  is  sufficient  that  the  affidavit  on  which  a 
rule  is  moved  to  enter  a  suggestion  on  the 
record  to  deprive  the  plaiotiff  of  costs  states 
that  part  of  the  cause  of  action  arose  in  ooe 
part  of  the  city  and  another  part  in  another, 
without  stating  expressly  that  the  whole 
debt  arose  within  the  city.  OrpiU  v.  Stinson, 
249 

CLERK. 
The  court  of  each  district  is  a  distinct  court. 
Therefore  the  derk  of  one  district  Court  is 
not  precluded  by  the  29th  and  30th  sections 
of  the  County  Courts  Act  from  practising  in 
ottier  district  Courts  in  the  same  county. 
Ckeek  V.  Park,  24 


No  money  sbonU  be  iMiifad  Igr  ^ 
alter  tbe  expiration  of  tlia  ifu  d 
brfore  the  oooii-dvr.    Tk&mmr.J 

A  derk  of  a  Comity  Covt  §mm  «da 
fitting  up  of  the  ooart-noaseb  for^ 
action  was  brought  aniiut  hba  pa 
Held, that neitiMrliii  ofcskMr 
jeot-matter  of  the  aetkHi,  nised  a  1 
sumption  that  vovld  conapt  hi 
personal   liahifify.     JUk^f  Y.  fii 

189 

In  June,  1846,  A.  was  uafoMUig  tl 
of  derk  under  a  SnaU  Debts  Aet» 
in  schedule  B.  of  9  &  10  Viet 
depu^  for  his  fiithcr,  who  bad  he 
kriy  appointed  cleric,  bat  was, 
sequence  of  fllncMb  vmlile  to  6mA 
duties: 

Hdd,  that  A.  wea  not  entitle 
sect  34  of  that  act,  to  be  die  fin 
the  same  court  when  boMen  as 
Court  under  that  aetft  that  aeolMi  a 
ing  to  a  person  who  mcn^pcrib 
duties  as  deputy  lor  another,  bul 
persons  who  were  either  cletka  lit  j 
faeto  of  the  old  ooert. 

A  statement  in  die  rule  msi 
aramnifo,  that  *'iikm  defendant  n 
titled,  and  that  tbe  relator  in,"  is  n 
dent  compliance  with  the  rale  < 
(H.  T.  7  &  8  Geo.  4.)    R^.r.Ea 

An  action  will  lie  against  a  derk  of 
Court  for  publishing  a  letter,  stsli 
defendant  m  the  court  had  notb 
mitted  for  a  simple  debt,  but  for  re 
sums  of  money  he  had  embenled 
master.    But  the  daniages  were 
and  the  judge  reftised  to  certify. 
By^,  255 

Mere  insolvency  does  not  constitute  1 
bility  "  mentioned  in  sect.  24,  of  ati 
Vict.  c.  95,  as  a  ground  for  die  dis 
a  clerk  of  a  County  Court. 

The  decbion  of  the  judge  of  s 
Court,  approved  by  the  Lord  Ch 
with  respect  to  the  inability  or  misb 
of  a  derk  under  sect  24,  of  sisi 
Vict.  c.  95,  is  not  condusive,  but  I 
has  a  right  to  have  that  decision  leri 
this  court  and  a  juiy  in  proceedinfp 
01C0  warranto.  R^.  (oe  tke  rA 
U'illiams)  v.  Oven,  368 

The  order  of  a  judge,  on  a  judgmeiit  si 
to  pav  at  a  ftiture  time,  or  to  be  inp 
is  bad. 

The  minute  of  the  nroeeefiafi 
court  kept  by  the  dm,  in  pans 
sect.  Ill  of'9&  10  Viet  e.  95> « 
thereof,  is  condusive  eridenee,  fsd 
he  contradicted  by  the  avidenos  ef  A 
of  the  court. 
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)f  the  County  Court  is  a  minis- 
and  18  not  liable  in  trespass  for 
t  on  a  warrant  made  in  pur- 
bad  order  of  the  court ;  and  in 

trespass  against  him  he  may 
oeral  issue,  and  give  the  spedal 
ridence,  under  13  &  14  Vict. 

Dewes  v.  RUey^  523 


JOMMITMENT. 

ibtor  having  been  ordered  to 
by  instalments  under  the  8  &  9 
s.  1,  was  committed  to  prison 
n  payment  of  one  instalment, 
having  been  brought  up  on  a 
f,  and  the  warrant  not  showing 
)r  had  been  summoned  to  show 
e  had  made  such  default,  was 
e,  and  the  prisoner  was  dis- 
f  T%oma$  Kinning,  16 
5  judge  of  an  Inferior  Court  of 
^he  recovery  of  small  debts, 
sect.  I  of  8  &9  Vict  c.  127, 
i  summons  calling  upon  A.  B. 
96  why  he  did  not  pay  the 
I  judgment  recovered  in  that 
he  nonappearance  of  A.  B.  to 
8,  and  then  ordered  him  to  be 
or  forty  days  "  in  the  common 

debtors  under  judgment  and 
of  the  Superior  Courts  may  be 
kin  the  county  of  Middlesex.*' 

the  order  was  valid,  though 
eal;  and  although  it  appeared 
1  made  in  the  absence  of  the 
itted. 

d  that  the  prisoner  was  con- 
)1  locally  situated  in  the  city  of 
built  under  an  Act  of  Parlia- 
sed  as  a  debtors'  gaol  both  for 
Middlesex : 

I;  this  was  a  gaol  for  debtors 
ounty  of  Middlesex,"  according 
ng  of  those  words  in  sect.  1  of 
c.  127,  and  that  the  custody, 
i  proper. 

it  upon  payment  of  the  money 
luld  have  no  discretion,  but  the 
Id  be  absolutely  entitled  to  his 
Ex  parte  Bowdler,  ]  60 
red  bv  an  order  of  commitment, 
ramed  by  the  judges  under  the 
9f  the  County  Courts  Act,  that 
i  appeared  to  the  summons,  and 
s  application,  the  judge  granted 
itponed  and  adjourned  making 
i  that,  at  the  said  adjournment, 
idant  did  not  attend,  or  allege 
excuse  for  not  attending,  and 


did  not  jMToduoe  any  evidence,  or  alle^  any 
sufficient  excuse  for  the  non-produotton  of 
auoi)  evidence,  and  that  it  then  appesfed  to 
the  said  judge  that  the  said  defendant  bad 
obtained  credit  from  the  plaintiff  under  fislse 
pretences,  and  bad  made  a  gift,  delivery,  or 
transfer  of  his  property,  with  intent  to  de* 
fraud  his  creditors;  and  that  thereupon  he 
did  order  the  said  defendant  to  be  com- 
mitted, &c. 

Held,  that  such  order  of  commitment  was 
good,  that  a  fresh  summons  under  the  98th 
and  99th  sections  was  unnecessary,  and  that 
the  case  came  within  the  lOlst  section  of  tht 
County  Courts  Act. 

Heldf  also,  that  the  commitment,  not 
being  in  the  nature  of  a  conviction,  was  not 
to  be  construed  with  the  same  strictness, 
and  was  not  bad  for  stating  the  mode  of 
committing  the  offence  in  uie  alternative. 
Ex  parte  Purdayj  339 
To  an  action  for  trespass  and  iUse  imprison- 
ment, the  defendant  justified  (under  8  &  9 
Vict.  c.  127)  by  process  from  the  Sheriffs' 
Court  of  the  city  of  London.  His  plea 
showed  that  a  judgment  had  been  recovered 
in  an  inferior  court  against  the  plaintiff  by 
one  W.  T.;  that  a  summons  against  the 
plaintiff  for  not  having  paid  the  sum  so  re- 
covered was  duly  served  on  him;  that  he 
appeared,  and  thereupon  the  judge  made  an 
order  upon  him  for  payment  of  the  debt  by 
instalments,  and  that  afterwards,  and  before 
the  said  time  when,  &c.,  the  judge,  upon 
proof  that  an  instalment  was  unoaid,  made 
an  order  that  the  plaintiff  shoula  be  impri- 
sooed  forty  days ;  and  afterwards  the  juoge, 
at  the  request  of  the  defendant,  then  being 
the  attorney  of  and  for  the  said  W.  T.,  duly 
and  according  to  the  form  of  the  statute, 
issued  his  warrant  for  the  commitment  of 
the  plaintiff,  upon  which  he  was  taken  and 
imprisoned,  &c. 

Replication,  that  the  said  order  was  not 
made  modo  et  forma. 

At  the  trifU,  the  defendant,  in  order  to 
sustain  his  plea,  produced  an  order  of  com- 
mitment, which  corresponded  with  that  de- 
scribed in  the  p)ea,  but  it  contained  no 
recital  of  a  previous  summons  caUing  on  the 
plaintiff  to  show  cause  why  he  should  not 
be  committed  to  prison.  The  learned  judge 
at  the  trial  directed  the  jury  to  find  a  verdict 
for  the  defendant  on  this  issue,  and  they 
found  accordingly. 

A  rule  on  behalf  of  the  plaintiff  having 
been  obtained,  calling  upon  the  defendant 
to  show  cause  why  there  should  not  be  a 
new  trial  on  the  ground  of  misdirection,  or 
why  judgment  should  not  be  entered  for  the 
plaintiff,  non  obetanU  veredicto : 
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Htid,  tiiaft  Um  Ofld«  of  oommitentiil  wts 
iafilidi  beoMM*  it  did  not  tkioiw  tiiaft  a  dr- 
YioQt  MnuDona  to  ahoir  omim  wby  he  uu) 
nodo  ddholt  in  pajmanft  of  the  inttiJiDent 
hid  been  eonred  on  the  phdntift  end  tbere^ 
ioii^  ae  tiie  vqdioBftion  tnfieniiig  the  order 
.  leiBBdeaiMMwhiehthedefaidenfthediiot 
ennpoiiedt  beeenee  the  eidev  «m  bed.  the 
lodge  oorti  to  have  direoted  the  JQiy  to  find 
fbr  tiie  ^eintifl^  end  the  rale  mnet  be  eb- 
ei4ate  m  «  new  trieL  Kinmmg  r.  Biioftaium, 
376 
The  waitent  of  eonmutment  etefted  theft  the 
plaintiff  had  witfiaUf  ineohid  tiie  judge,  who 
therenpon  ordered  him  to  be  taken  into  cpe- 
Mjt  and  pioeeeded  "  tbeee  are  therefore  to 
reqnie  900«**  &&,  to  deliver  him  to  the 
keeper  of  the  home  of  oorreotion»  &o.  i 

Held,  theft  the  wanant  waa  good,— that  it 
waa  not  neoeeeery  to  etate  what  tiie  reeuH 
waa;  and  that  the  word  **  thorefore"  did  not 
vender  the  warrant  onoertain,.  and,  inoonae- 
qoenee,  bad. 

SmMtt  the  ooorta  held  nodev  9  &  10  Vict. 
a  9ft»  ere  Inferior  Gourta.  hevif  t.  Mojflan, 
308 
Where  a  pneoner  had  been  eommitted  by  order 
of  the  jndge  of  the  County  Court  for  non- 
payment of  a  eum  adjudged  agaioat  him, 
and  he  had  obtained  a  writ  of  kabeMi  corpus^ 
on  the  ground  that  the  order  waa  baa,  as 
being  made  in  the  alternative  to  pay  or  go 
to  priaon,  the  court,  on  motion,  ordered  him 
to  be  diacbarged,  proof  being  made  of  8ei> 
vice  of  the  rule  upon  the  plaintiff  in  the  suit, 
and  upon  the  o£Bioer  of  the  court  Re  Dews, 
404 
The  judge  of  a  County  Court  made  an  order  on 
a  defendant  to  pay  a  debt,  adjudged  against 
him,  by  instalments,  "  or"  that  be  be  com- 
mitted to  prison.  The  defendant  made  de- 
fault, and  thereupon  a  warrant  was  issued 
for  his  commitment : 

Held,  that  the  defendant  had  a  right  to  be 
heard  in  his  defence  before  committal ;  and 
that  an  order  for  his  imprisonment,  on  de- 
fault of  payment,  embodied  in  an  order  to 
pay  by  instalments,  was  bad.  Abde^  v.  Dale, 
416 
A  defendant  had  been  committed,  under  sect. 
95,  for  nonpayment  of  a  debt,  according  to 
the  order  of  ttie  court  The  judgment  was 
dated  July  12,  1848,  and  the  order  for  oom- 
nitment  was  not  made  until  November  1 2, 
1850.  The  judgment  had  not  been  revived 
kf  ecu  fa,  or  otherwise. 

On  motion  for  habeas  corpus  to  bring  up 
ihe  prisoner  to  be  discharged  on  this  grouno, 
the  oourt  refused  the  rule. 

SemUe,  a  judgment  after  a  year  and  a  day 
is  voidable  only,  and  not  void : 


mentintbeCoinilyCoinlf  AA 
425 
It  la  not  neeeeaairtiM*  tbi  wmm 
mitwent  of  a  drhnijirt  m  Mi 
meot  of  a  dd4  laoQPiwd  h  « 
Govt,  ahonid  ha  ieaiMdiiMi4ilM 
dbfte  of  tiie  judflife  «te  fer  i^pi 
Where  the  eedsr  off  OHMilnMl 
of  payment  waa  mada  as  Ihe  IM 
but  the  wanaaft  fcr  awil  airf  aai 
waa  not  iaaued  till  the  9lhef  0 
loiring! 

HMcLthaft  In  the  aheeMBof  t 
piaetieeb  limiting  tlia  period  witi 
waitant  mnat  mm»  aocb  lues  < 
not  a  aoffioieal  gnMBid  fiir  the  d 
9l  defawlt*iig  daCindaBt  who  ha 
avreeted  and  impffiKiiied.    JieJiB 

484 

The  13iat  rala  of  the  Tkadioe 
ceedinga  of  the  Omnlf  Gomta" 
"Warranta  for  oonnnitiant,  when 
aball  bear  data  on  thedayonwfak 
for  oommitaMnt  waa  mMCb  ond 
tinue  in  fbree  for  thine  oalend 
from  aoch  dafte»  and  no  longer;" 
having  jndgBDcnt  againat  him  i 
Court,  and  an  order  made  on  bin 
debt  and  ooeta  by  inetalnienta»n 
whereupon  a  jadgment-anmiaoos 
and,  on  hie  non-appeaianee  ther 
rant  of  commitment  waa  iaaued  i^ 
The  warrant  anthoriaed  the  an 
debtor,  and  bia  commitment  to  |; 
the  term  of  ten  daya  from  the  ' 
arrest."  Tbe  warrant  boie  date  c 
of  September,  1851,  and  on  tl 
December  folloering  the  debtor  m 
and  delivered  into  the  coatody  of 
of  the  prison  to  whom  it  waa  dii 
detained  the  debtor  until  the  3; 
same  month,  being  eeven  days  1 
three  months  during  whieh  the  a 
to  be  of  fiill  foroe  and  effect. 

Tbe  debtor  brought  Ida  aetioB  < 
against  tbe  gaoler  frnr  aaaanltaa 
prisonment,  and  the  latter  pkadi 
fication  under  the  wanaot  To 
tbe  plaintiif  rrolied  that  the  warn 
131st  rule  of  the  **  PActiee  and  f) 
of  tbe  County  Conrta,"  waa  to  a 
force  three  calendar  months^  aad  i 
and  that  although  he  waa  anarf 
that  period,  and  waa  imprisoacd  m 
thereof  ten  days,  yet  he  was  aahi 
tained  in  prison  seven  daya  bami 
calendar  months  during  whioa  tk 
bad  to  run : 

Held,  on  general  demnneti  tMi 
cation  was  no  anawer  to  the  phi; 
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die  WMtant  was  to  remaio  in  force 
months  from  the  date  of  the  order 
tmeot,  the  debtor,  haTin^  been 
ithin  that  period,  was  to  be  im- 
fbr  the  number  of  days  specified 
rrant»  notwithstandinf^  the  three 
iriog  which  it  had  force  were  ex- 
ire  the  debtor  had  completed  the 
mprisonment  which  the  County 
.ge  had  ordered.   Utiyei  t.  Keene, 

Debts  Act. 

COMPENSATION. 
See  Ofpicbrs. 

CONTEMPT. 
See  Officbr. 

JRRENT  JURISDICTION. 

r  a  judf^e  at  chambers  has  not  a 
iry  power  under  13  &  14  Vict. 
),  but  an  authority  is  thereby  con- 
ch they  are  bound  to  exercise  by 
plaintiff  an  order  for  his  costs  in 
the  three  cases  in  which,  by  that 
jurisdiction  is  girento  make  such 
eiruling  Jones  ▼.  Htnrisom  (antt, 

the  plaintiff  has  a  permanent  dwel- 
than  twenty  miles  from  the  de- 
le  Superior  Courts  have  concurrent 
Q  under  the  9  &  10  Vict.  c.  95, 
although  the  plaintiff  has  also 
for  a  temporary  purpose,  at  the 
iction  is  brought,  within  twenty 
le  defendant 

that  if  a  plaintiff  has  two  dwellings, 
.  twenty  miles  of  the  defendant, 
her  more  than  that  distance,  the 
^urts  have  concurrent  jurisdiction. 
II  V.  Pater  son,  544 
r  a  judge  at  chambers  has  not  a 
ny  power  under  the  i3th  section 
t  Vict  c  61,  which  provides  that 
than  20/.  is  recovered  in  an  action 
erior  Courts,  and  it  shall  be  made 
to  the  satisfaction  of  the  court  or 
chambers  that  the  action  was  of 
vtion  therein  specified,  such  court 
'  may  thereupon  by  rule  or  order 
fe  the  plaintiff  shall  recover  his 
t  that  section  confers  an  authority 
tMirt  or  judge  to  grant  costs  which 
ive  in  cases  falling  within  that 

ing  Macdougall  v.  Paterson,  antef 
be  V.  Powell,  587 


COSTS. 

Costs  of  notice  of  special  defence  will  be  aUowed 
to  defendant  when  the  action  has  been  aban- 
doned by  the  plaintiffi  but  this  court  has  no 
power  to  direct  payment  of  other  costs  than 
the  fees  of  courti  and  the  costs  of  the  appli* 
cation  and  order.  The  adrocate*s  fee  cannot 
be  allowed  in  such  a  case.  Andrew  v.  Hoekmg, 
50 

Where  plaint  is  withdrawn,  defendant  is  en- 
titled to  bis  costs.  Phelps  and  another  y. 
Lloyd,  51 

Where  defendant  had  left  the  amount  of  ihe 
debt  at  the  bouse  of  the  pluntiff  during  his 
absence,  in  the  interval  oietween  the  issuing 
and  service  of  the  summons : 

Held,  that  plaintiff  was  entitled  to  his  costs. 
Dyer  v.  Cooper,  57 

Section  91  of  9  &  10  Vict,  c  95,  provides  that 
"  no  attorney  shall  be  entitlea  to  have  or 
recover  therefore  any  sum  of  money,  unless 
the  debt  or  damage  claimed  shdl  be  more 
than  40f  ^  or  to  have  or  recover  more  than 
lOs,  for  fees  and  costs,  unless  the  debt  or 
damage  claimed  shall  be  more  than  6/.,  or 
more  than  1 5s,  in  any  case  within  the  snm- 
manr  jurisdiction  given  by  this  act.'* 

Held,  1st.  That  the  above  provisions  apply 
only  to  business  done  in  court 

2nd.  lliat  they  do  not  abolish  Ae  ordi- 
nary distinction  between  the  costs  to  be 
allowed  between  party  and  party»  and  the 
remuneration  that  an  attorney  is  entitled  to 
from  his  client 

3rdly.  That  an  attoroej  is  entitled  to  re- 
cover from  his  dient  for  work  done  out  of 
court,  in  a  suit  in  the  County  Court,  a  rea- 
sonable remuneration  beyond  what  is  allowed 
by  the  above  section. 

Overruling  Ex  parte  Clipperton  (1  Cox 
&  Mac.  136.)  Ex  parte  Keighiey,  re  KeigUey 
v.  Goodman^  284 

The  91st  section  of  9  &  10  Vict.  c.  95,  limiting 
the  fee  of  an  attorney  for  **  appearing  or 
acting "  on  behalf  of  any  person  in  the 
County  Court,  applies  only  to  the  appearing 
and  acting  in  court,  and  not  to  matters  done 
by  the  attorney  in  relation  to  the  suit  pre- 
viously to  the  hearing :  (Overruling  Ex 
parte  Clipperton,  re  Oreen,  1  Cox  &  Mac. 
136.)     Re  Toby,  324 

In  an  action  of  debt  in  a  Superior  Court,  the 
defendant  paid  into  court  the  sum  of 
12/.  13«.  3a.,  and  the  phuntiff  took  out  that 
sum  in  satisfkction  of  his  claim,  and  entered 
a  nolle  prosequi  as  to  the  residue  of  the 
causes  of  action :  he  then  applied  to  a  judge 
at  chambers  under  the  I3tn  section  of  the 
13  &  14  Vict.  c.  61,  and  obtained  an  order 
for  costs  on  the  statement  of  tibe  attorney's 
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okrk,  nntuppoited  bj  tffidaTil.  On  an  ftp- 
plkwtion  to  the  oout  for  ft  rale  to  feacind 
raeboideri  itnotftppeftringbjthetflldftTits 
that  wBf  oljeetion  wis  mide  1o  the  jodge 
at  ehambera  entertaining  the  caie»  the  court 
refoied  the  rale. 

A  rale  haring  been  anbeegoently  granted 
on  amended  amdanta, 

Held,  that  the  13th  aeotion  of  the  County 
Conrti  Extension  Act,  wfaioh  gives  power  to 
a  judge  to  mi^  an  order  for  Sie  plaintiff  to 

'    hare  nis  costs  in  certain  cases  was  not  appli- 
cable  to   the  above  case;   but   that  the 
|4aintlff  was    entitled  to  his  costs  under 
Reg.  Gen.  T^in.  Term,  1  Vict    Power  v. 
J<me9y  422. 

Where  the  plaintiff^s  debt  is  reduced  below  20/. 
by  set-off,  the  court  at  the  trial  will  grant  a 
certificate  to  empower  the  plaintiff  to  receive 
costs,    (kmomd  v.  Poor«,  427 

A  plaintiff  obtaining  jodgment  upon  demurrer 
in  an  action  of  covenant,  and  recoveriog  less 
than  202.  damages  upon  a  writ  of  enquiry, 
is  deprived  of  his  costs  by  the  11th  sectioo 
of  the  County  Courts  Extension  Act. 

Qatfre,  whether  the  word  "  verdict,**  in  the 
12th  section  of  13  &  14  Vict  c.  61,  inclodes 
a  verdict  on  a  writ  of  inquinr :  (see  Reed  v. 
Skmbiote,  1  Cox,  Mac.  &  Herts.  226.)  Prew 
V.  SpArCf  449      * 

By  the  13  k  14  Vict,  c  61,  s.  13  (County 
Courts  Extension  Act),  it  is  provided  that  if 
the  plaintiff  shall  make  it  appear  to  the  satis- 
foction  of  the  court  in  which  the  action  is 
brought,  or  to  a  judge  at  chambers  upon 
summons,  that  the  action  was  brought  for  a 
cause  in  which  concurrent  jurisdiction  is 
given  to  the  Superior  Courts  by  the  128th 
section  of  the  previous  County  Courts  Act 
(9  &  10  Vict,  c  95),  or  for  which  no  plaint 
could  have  been  entered  in  any  such  County 
Court,  or  that  the  said  cause  was  removed 
from  a  County  Court  by  certiorari,  then  and 
in  any  of  such  cases  the  court  in  which  the 
said  action  is  brought,  or  the  said  judge  at 
chambers,  may  thereupon,  by  rule  or  order, 
direct  that  the  plaintiff  shall  receive  his  costs, 
and  thereupon  the  plaintiff  shall  have  the 
aame  judgment  to  recover  his  costs  that 
he  would  have  had  if  that  act  had  not  been 
passed  : 

Held,  that  the  word  *'  may,"  in  the  above 
section,  is  permissive  only,  and  not  impera- 
tive, and  that  the  court  or  judge  can  exercise 
a  discretion  upon  the  case  under  the  circum- 
atances  as  brought  before  them.  Jones  v. 
Harrisoti,  489 

A  judge  at  chambers  has  jurisdiction  under  the 
i3th  section  of  13  &  u  Vict.  c.  61,  to  order 
costs,  notwithstanding  an  order  of  reference, 
whereby  the  arbitrators  had  the  same  powers 


tooertiiyaBaja4ia»  Skmp  y 
612 
AppBeation  was  made  oa  tba  961 
judge  at  chamb— -ta  aOovIha 
coato  under  ISftuTiot  CLfi 
anmmona  was  Amkmdt  nd  ti 


that  he  did  an  willioaft  Mil 


tooosta.    Ontliaiatfi 
lowing,  nolioe  «m  gbvob  nd  in 
apnliciUion  was  agMii  windft  to  tl 
It  was  held  to  ba  too  kte. 

lf(MrAay>  679 
Where  the  aeoondaij  of  Loodon 
gave  a  cerliftoate  under  IS  k  U 
s.  12,  that  then  wm  n  adBeM 
suing  in  the  Saperior  Cout,  t 
Banco  refoaed  to  review  it  ahhc 
to  have  been  given  midsr  an  ci 
pression.    Tmor  t.  ^enms^  581 

See  Appeal;  AxTominET:  C 
Jurisdiction;  Paufsb;  Pat 
Court. 

COUNSEL. 

A  bairister  cannot  be  beard  in 
Court  unless  inatmotod  by  an  atl 
section  91  of  atat.  9  dc  10  Viet 
Unrd  T.RemdmH4l9 

A  barrister  bm&/de  attending  a  ( 
is  privileged  from  arreat.  Aass 
143 


EXECUTION. 

Execution  will  be  ordered  to  is 
instalment  separately.  Nicho 
cock^  57 

A  debtor  had  been  summoned  b^ 
to  the  County  Court  for  a  di 
debtor  did  not  appear,  the  cred 
proved  his  claim,  whereu|ion 
ordered  the  amount  to  be  pai 
to  the  clerk  of  the  court,  s 
between  ten  and  four  o'dod 
o'clock  on  the  same  day,  the 
having  been  pud,  a  levy  was  nu 
execution  issued,  on  such  order : 
Held,  that  the  order  to  pay  * 
ment;  that  no  previoos  servi 
notice  of  it  need  be  givm.  m 
amount  not  having  been  naid  i 
ordered,  the  execution  ana  kv] 
fectly  regular.  Efy  v.  Moalr  i 
408 

Sect.  96  of  the  Countv  Courts  i 
wearing  apparel  and  iropleuieo 
from  seizure  under  an  execntioB 
the  County  Courts. 
But  where  the  landknd  gave  t 
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writinf('uader  sect.  107i  claiming 
ent,  the  bailiff  may  distrain  such 
parel  and  implements  of  trade,  in 
tisfy  the  rent  so  claimed.  Wood' 
Itckard  and  another,  428 
ecovered  by  the  judgment  of  the 
art  with  costs.    The  debt  alone 

X'd,  the  clerk  of  the  County 
I  issue  execution  for  the  costs. 
t  before  cominf;^  to  this  court  for  a 
to  the  clerk,  application  should 
•  the  judge  of  the  Ck)unty  Court 
e  clerk  to  issue  execution.  Ex 
herseers  of  Christckurck^  578 
lo  has  obtained  judgment  for  debt 

in  the  County  Court,  and  has 
>m  the  defendant,  out  of  court, 
irhole  or  part  of  the  debt,  is  en- 
varrant  of  execution  for  the  re- 
e  debt  and  the  costs,  or  for  the 
,  as  the  case  may  be,  although  in 
idgment  is  to  pay  the  money  into 
the  Court  of  Queen's  Bench  will 
adamus  to  the  clerk  of  the  County 
manding  him  to  issue  such  writ  of 

Reg.  V.  The  Clerk  of  the  County 
ftrrey^  613 

RD  AND  Tenant. 

EXECUTOR. 

efendant,  an  executor,  is  served 
mons  upon  a  devastavit^  after  a 
)f  assets  quando  acciderint,  not- 
ig  there  is  no  form  of  summons 
he  rules  drawn  up  by  the  judges 
to  such  a  judgment,  the  court 
mt  a  prohibition, 
sethod  of  proceeding  for  assets 
the  executor  since  plea  pleaded 
lOos,  stating  the  judgment  quando 
and  suggesting  assets  after  plea 
Ellis  V.  fVatt,  Executor,  &c.  317 

EVIDENCE. 

a  defence  of  nul  tiel  record  to  an 
County  Court,  on  a  judgment  of 

Court,  proof  of  the  judgment 
lade  by  certiorari  and  mittimus 
ourt  of  Chancery,  as  in  the  case 

record  pleaded  in  the  Superior 
i  not  by  producing  an  examined 
3  record  in  the  Superior  Court, 
will  not,  in  support  of  a  motion 
Mtion,  entertain  an  objection  that 
Lcn,  or  not  properly  taken,  in  the 
Winsor  v.  Dunfordy  132 


>E  IMPRISONMENT, 
having   been  arrested  and   iui 


prisoned  by  the  defendants,  who  were  police 
constables,  on  a  charge  of  furious  driving, 
brought  an  action  of  tort  against  them  in  the 
County  Court.  At  the  trial  the  plaiotifP,  in 
opening  his  case,  stated  that  the  defendants 
had  taken  him  into  custody,  and  detained 
him  for  some  time  in  a  station-house  on  a 
false  and  unfounded  charge  of  furious  dri- 
ving, and  that  on  their  evidence  he  had  been 
convicted  of  the  offence  bv  two  justices  of 
the  peace,  and  fined  20s.  For  the  defendantSi 
it  was  thereupon  objected  that  by  that  ad- 
mission the  plaintiff  had  put  himself  out  of 
court.  A  copy  of  the  conviction  was  put  in 
evidence ;  the  plaintiff  admitted  he  had  paid 
the  penalty,  and  had  not  appealed  against 
the  decision  of  the  magistrates ;  and  the 
County  Court  judge,  considering  that  the 
conviction  wss  a  conclusive  answer  to  the 
action,  so  directed  the  jury,  and  a  verdict 
was  accordingly  found  tor  the  defendants. 
The  judge  stated  the  case  for  this  appeal, 
but  it  did  not  show  that  the  plaintiff  com- 
mitted the  offence  of  furious  driving  within 
view  of  the  defendants,  so  as  tojjustify  the 
arrest  of  pUintiff  under  2  &  3  Vict.  c.  47» 
s.  54 : 

Held,  on  appeal,  that  the  decision  of  the 
County  Court  judge  was  wrong,  and  the 
judgment  must  be  reversed. 

On  appeal,  the  court  will  not  send  back  a 
badly  orawn  case  to  be  restated,  but  will 
dismiss  the  appeal  with  costs.  Justice,  app.. 
Gosling  and  others^  reaps.,  609 

FALSE  JUDGMENT. 

The  record  of  an  Inferior  Court  showed  that 
upon  an  issue  upon  nil  debet,  the  jury  found 
a  verdict  for  the  plaintiff  for  ]4s.  8(/.,  and  for 
the  defendant  as  to  the  residue,  and  awarded 
costs  to  the  plaintiff : 

Held,  that  a  writ  of  false  ludgment  would 
not  lie,  because  no  costs  had  been  awarded 
to  the  defendant,  in  respect  of  so  much  of 
the  issue  as  was  found  for  him. 

Costs  are  not  allowed  on  writs  of  ftdse 
judgment  to  either  party.  Whitehouse  v. 
Owen,  299 

FEES. 

Where  a  plaintiff  has  been  nonsuited  and  the 
plaint  struck  out  of  the  list  in  consequence 
of  his  accidental  absence,  owing  to  a  mis- 
understanding as  to  the  time  of  holding  the 
court,  he  will  be  allowed  to  enter  a  new 
plaint  without  again  paying  the  fee-fund - 
fee.     Bousjield  v.  Whitehead^  63 

Where  a  plaintiff  has  been  nonsuited,  and  the 
plaint  struck  out  of  the  list,  in  consequence 
of  his  accidental  absence,  owing  to  a  mis- 
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undcntanding  m  to  the  time  of  Mding  the 
eoorti  hfi  will  be  ellowed  to  enter  a  Dew 
litaint  without  mam  ^tying  the  fee-ftind-fee. 
BoMifield  V.  fV&ekead,  70 

FRAUD. 

A.  bought  of  B.  118  sheep,  and  being  unable 
to  par  fbr  the  whole,  went  to  C,  and  agreed 
to  ieu  him  fifty  sheep. at  ll.  each,  C.  agree- 
ing to  give  up  the  sheep  to  A.  on  the  Thurs- 

■  daj  fiwowing,  upon  being  paid  46L  A. 
received  f^m  C.  a  cheoue,  post-dated,  upon 
his  bankers,  for  the  46/.,  and  gave  the  same 
to  B.  (who  could  not  read)  as  part  payment 
for  Um  118  sheep.  B.  presented  it,  and  the 
bankers  refused  nayment»as  it  was  post- 
dated, and  the  aay  of  the  date  had  not 
arrived.  A.  not  delivering  to  C.  the  fifty 
alMep,  C.  stopped  payment  of  the  cheque. 
B.  sued  A.  and  C.  in  tort  in  the  County 
Court  for  defrauding  and  deceiving  him, 
whereby  he  was  induced  to  deliver  up  his 
1 1 8  i^eep.  Verdict  for  the  plaintifT  46^  C. 
appealed  from  this  decision : 

Held,  there  was  no  case  against  C,  and 
that  the  verdict  should  be  set  aude,  and  a 
nonsuit  entered. 

The  unsuccessful  party  in  the  court  above, 
upon  County  Court  api>eal8,  must  pay  the 
costs.     fVatstm,  app.,  PouUon,  resp.,  550 


apofiec 


HIGH  BAILIFF. 

It  was  competent  for  the  Queen  in  Council  by 
order,  under  sect.  5,  absolutely  to  abolish 
any  court  mentioned  in  schedules  A.  or  B. 
of  the  County  Court  Act»  and  in  case  of  any 
such  court  being  so  abolished,  the  high 
bailiff  has  no  claim  under  sect.  34  of  the 
statute  to  be  the  first  high  bailiff  of  a  county 
court  established  in  the  same  place  in  sub- 
stitution for  the  local  court  so  abolished. 
Reg.  V.  Dyer,  265 

The  high  bailiff  of  a  County  Court  received  a 
warrant  for  the  commitment  of  T.  S.,  which 
he  delivered  to  his  under-baillff  to  execute. 
The  under-bailiff  broke  into  the  plaintiff's 
factory  to  search  for  T.  S.,  and  during  the 
search  he  was  assaulted  by  the  plaintiff.  He 
then  left  the  factory,  and  returned  with  a 
policeman,  and  took  the  plaintiff  into  custody 
for  the  assault. 

Held,  Ist.  'ITiat  the  high  bailiff  was  liable 
for  the  trespass  committed  by  the   under- 
bailiff  in  breaking  into  the  plaintiffs  factory 
to  execute  the  warrant. 
2nd.  That  he  was  not  liable  for  the  assault 


( 
Bolm 


and  fidse  imniiaoiiiiieaft 
under-baiKff  in  aeBdiog  ft* 
giving  the  idaintiff  into 
under-hailiff  in  doing  to 
colour  of  the  wanan^  bul 
9  &  10  Viet  e.  96. 

3rd.  That  the  power  to 
9  &  10  Viot  0.  96, 8. 114»  is 
butoptbnaL    ^mikr.Pntekmim 
272 

HIGHWAT& 

At  a  yestiy  meeting  to  axanune  liie  so 
an  outgoing  aurvejoTi  ootain  ite 
olneeted  to,  and  an  oppontion  tl 
beibre  the  lostioM.  Upon  iSbu,  h 
to  pay  501.  if  no  opraition  we 
which  offer  was  aceeptcd^and  a  oui 
to  that  effect  waa  ngned  Iq^tbepb 
other  vestiyment  togeAer  win 
minute  at  the  foot  of  the  aeoounl 
501.  must  be  paid  to  the  defendant'i 
in  office.  The  acconnta  were  at 
passed  withont  bppoahiont  bat  the 
did  not  pay  the  50/.,  and  the  plaii^ 
been  appointed  the  aueoseeor  of  t 
dant  in  office,  aoed  him  lor  the  i 
the  County  Court 

Held,  that  there  wm  no  eridenec 
tract  between  the  phuntiff  and  dd 
entitle  the  former  to  maintain  an  sc 
for  the  50/.,  and  that,  if  the  50/. 
considered  as  a  balance  in  the  ha 
outgoing  surveyor,  the  proper  } 
would  l^  under  the  103ro  section 
Will.  4,  c.  50.    KOkam  v.  Colfyer 


INSOLVENCY. 

In  order  to  give  the  judge  of  a  Con 
jurisdiction  in  the  case  of  an  insd 
tioner,  the  petitioner  must  bar 
continuously  for  six  months  before 
of  the  petition  in  the  district  at  tli 
which  the  petition  is  filed.  Rei 
another  district  of  the  same  Count 
not  enough.    Reg.  t.  F.  K.  Eagk, 

The  act  5  &  6  Vict,  c  116,  does  m 
that  an  insolvent  petitioner  fv] 
under  that  statute  should  be  pos 
any  estate  whatsoever  at  the  time 
his  petition.    Lawrie  v.  BentUU,  1 

By  the  7  &  8  Vict,  c  96,  all  the  estii 
and  future,  of  aninsolvent  debtoi 
to  him  before  final  order,  is  veiti 
assignees,  and  property  subseqoentlf 
can  only  be  dealt  witn  under  the  p 
of  5  &  G  Vict.  c.  116,  s.  9. 

The  effect  of  the  7  &  8  Vict  t( 
give  to  the  final  order  for  protection i 
effect  as  a  final  order  under  5  & 
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.Dd  to  protect  the  after-ac<}uired 
as  well  as  the  person  of  the  insol- 

may  be  pleaded  in.  bar  as  such, 
I  10th  section.  Jacobs  v.  Hi/dey 
Bevill,  156 

been  an  assistant  commissioner  of 
I,  was  awarded  an  annuity  as  a 
tion  on  the  abolition  of  the  office, 
mently  became  insolvent: 
hat  the  annuity  passed  over  to  the 
under  1  &  2  Vict.  c.  110,  8.'  56. 
^  Payne^  215 

INTEREST. 

innot  be  maintained  for  interest  due 
b  exceeding  20/.,  inasmuch  as  it  is 
to  prove  the  debt  in  order  to  es- 
le  claim  for  interest.  Orchard  v. 
59 

INTERPLEADER. 

t  is  directed,  that  "  when  any  claim 
lade  to  or  in  respect  of  any  goods 
s  taken  in  execution  under  the  pro- 
y  court  holden  under  the  authority 
d  act,  or  in  respect  of  the  proceeds 
hereof,  by  any  landlord  for  rent,  or 
3rson  not  being  the  party  against 
ch  process  has  issued,  and  sum- 
ave  been  issued  on  the  application 
icer  charged  with  the  execution  of 
>ss,  such  summonses  shall  be  served 
ame  and  manner  as  hereinbefore 
)r  a  summons  to  appear  to  a  plaint, 
Ifikimant  shall  be  aeemed  to  be  the 
ind   the    execution    creditor;  the 

and  the  claimant  shall,  five  days 
!  day  on  which  the  summonses  are 
i,  deliver  to  the  said  officer,  or  leave 
ce  of  the  clerk  of  the  coiurt,  a  par- 
any  goods  or  chattels  alleged  to  be 
ty  of  the  claimant,  and  the  grounds 
im,  or,  in  case  of  a  claim  for  rent, 
ount  thereof,  and  for  what  period 
is  claimed  to  be  due.*' 
claimed  goods  seized  by  a  bailiff  in 

issued  from  the  County  Court  at 
f  B.  Summonses  had  been  issued 
i  B.  The  notice  under  the  above 
ractice  was  in  the  form  following: 
ndersigned,  &c.,do  hereby  give  you 
fct  the  several  goods  and  chattels 
tten    (specifying  them)   are,    and 

of  such  goods  and  chattels  were, 
le  of  the  seizing  of  the  same,  my 
2rty  and  not  the  property  of  Ross.^' 
J8t,  that  the  judges  were  empow- 
nake  such  a  rule  of  practice  as 
der  the  powers  given  to  them  by 
action  of  the  County  Courts  Acts. 


Held,  secondly,  that  the  County  Court 
judge  had  rightly  decided  that  the  39th  rule 
of  practice  had  not  been  complied  with  by 
particulars  merely  specifying  tne  goods,  and 
stating  the  amount  of  claim. 

The  grounds  of  the  claim  must  be  explicitly 
stated.  Reg.  v.  Chilton,  293 
By  sect.  118  of  9  &  10  Vict.  c.  95,  it  is  enacted, 
^'that  if  any  claim  shall  be  made  to  or  in 
respect  of  any  goods  or  chattels  taken  in 
execution  under  the  process  of  any  court 
holden  under  this  act,  or  in  respect  of  the 
proceeds  or  value  thereof,  by  any  landlord 
for  rent,  or  by  any  person  not  being  the 
party  against  whom  such  process  has  issued, 
it  shall  be  lawful  for  the  clerk  of  the  court, 
upon  application  of  the  officer  charged  with 
the  execution  of  such  process,  as  well  before 
as  after  any  action  brought  against  such 
officer,  to  issue  a  summons  calling  before 
the  said  court  as  well  the  party  issuing  such 
process  as  the  party  making  such  claim,  and 
thereupon  any  action  which  shall  have  been 
brought  in  any  of  her  Majesty^s  Superior 
Courts  of  Record,  or  in  any  local  or  inferior 
court,  in  respect  of  such  claim,  shall  be 
stayed,  and  the  court  in  which  such  action 
shall  have  been  brought,  or  any  judge  thereof, 
on  proof  of  the  issue  of  such  summons,  and 
that  the  goods  and  chattels  were  so  taken  in 
execution,  may  order  the  party  so  bringing 
such  action  to  pay  the  costs  of  all  proceed- 
ings had  upon  such  action  after  the  issue  of 
such  summons  out  of  the  County  Court ; 
and  the  judge  of  the  County  Court  shall 
adjudicate  upon  such  cltum,  and  make  such 
order  between  the  parties  in  respect  thereof, 
and  of  the  cost  of  the  proceedings,  as  to  him 
shall  seem  fit,  and  such  order  shall  be  en- 
forced in  like  manner  as  any  order  made  in 
any  suit  brought  in  such  court.*^ 

Summonses  had  been  issued  under  this 
section  in  a  case  of  a  disputed  claim,  and  at 
the  hearing  it  was  objected  that  no  sufficient 
notice  had  been  served  by  the  plaintiff  of 
his  grounds  of  claim  under  rule  39.  The 
judge  held  the  objection  to  be  fatal,  and 
decided  that  the  goods  were  those  of  the 
defendant,  in  the  original  suit,  and  liable  to 
the  process  of  the  court. 

An  action  was  brought  against  the  officer 
of  the  County  Court  for  seizing  and  selling 
these  goods,  and  on  a  motion  to  set  aaide 
proceedings  in  such  action : 

Held,  that  the  Judge  of  the  County  Court 
having  decided  againt  the  claim,  that  decision 
was  conclusive,  and  that  no  action  would  lie 
against  the  officers  for  breaking  the  house 
or  taking  the  goods,  unless  for  an  excess  of 
violence  in  such  breaking  or  taking. 

I'his  court  will  not  entertain  an  appeal 
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from  the  decinoa  of  the  County  Court. 
Jftfop  y.  Crawley  amd  olAerr,  896 
'Where  a  jadge  of  a  Coantj  Coort  refbses  to 
hear  an  application  upon  an  enroneons  suppo- 
sition that  some-  preliminaiy  requirements 
has  not  been  complied  with,  this  coort  will 
interfere  bj  mtmdamms  to  compel  him  to  hear. 

Judgment  having  been  obtuned  against  a 
defendant  in  an  action  in  the  Conntj  Court, 
execution  issued,  and  certun  property  was 
•oied  thereunder.  A  claim  was  then  made 
1^  A.  and  B.  that  such  goods  were  theirs, 
and  the  form  of  their  grounds  of  claim  was, 
**  thai  the  said  two  horses,  two  collars,  and 
two  bridles  were  assigned  to  us  bj  an  inden- 
ture, dated  the  28th  daj  of  May,  1850,  and 
made  between,*'  &c  (stating  the  parties.) 
Upon  an  objection  taken  at  the  trial,  that 
this  statement  was  not  a  compliance  with 
rale  39f  the  radge  held  the  obiection  to  be 
food,  and  refused  to  hear  the  daim. 

Upon  an  application  to  this  court  for  a 
wutniammM  to  the  judge  to  hear  the  claim  : 

Held,  that  the  statement  of  the  ground  of 
chim  was  sufficient,  and  the  mamdamms  was 
ordered  to  go.  Eg  parte  Harper  trndtmotker^ 
493 
Goods  having  been  seised  under  an  execution 
oat  of  a  County  Court,  a  third  party  claimed 
them  under  an  assignment,  whereupon  the 
bailiff  took  out  an  interpleader  summons. 
The  daimant  in  due  time  delivered  a  par- 
ticular of  the  goods  he  clumed,  stating 
(without  specifying  them  individually)  that 
he  claimea  all  the  goods  possessed  by  the 
defendant,  and  setting  forth  his  title.  On 
the  hearing  it  was  objected  that  the  claim 
was  bad,  in  not  specifying  the  goods  or  in- 
dnding  them  item  hy  item  in  a  schedule, 
which  objection  the  judge  held  to  be  good, 
and  refused  to  hear  the  case.  Upon  motion 
for  a  mandamus  to  compel  him  to  hear  it : 

Held,  that  the  particulars  of  claim  was 
sufficient,  and  the  writ  was  granted  ac- 
cordingly.   Heslop  V,  McGeorgcy  570 


standing,aiid 

cause  a  plea  of  the  SteteAa  oTIiHC 

been  pleaded  and  oaMtAp  wilhoil 


JUDGE. 

A  judge  of  a  County  Court  having  pronounced 
his  decision  upon  a  case  before  him,  which  de- 
cision was  recorded  by  the  clerk  in  the  register 
book,  the  judge,  after  the  parties  had  left  the 
court,  rescinded  that  decision,  adjourned  the 
matter  to  the  next  followinsf  court,  and  gave 
notice  to  the  parties  that  he  had  done  so, 
and  reauested  them  to  attend  accordingly. 
The  defendants,  for  whom  the  judgment  was 
given  on  the  first  occasion,  attended,  and 
protested  against  a  further  hearing,  on  the 
ground  that  it  had  been  decided  before  in 
thttr  &vonr.    The  judge  proceeded,  notwith- 


days*  prenoDB  notiee  basiu  I 
an  intention  to  plead  tlM  pHa»  pi 
the  19th  rule  of  pvadiee.  Oabsb 
defendants  it  waa  awom  that  Hrj 
the  first  jud^rmeiit  ao  Rim  aad 
was  not  rescindad  on  tfao  wum  dif 
same  court,  but  anbaoqimnttj  tho 
that  not  bdng  catprea^y  dened  by 
a  verified  copy  of  the  noind  or  icgi 
only  being  prodoced,  whevri^  k  n 
peered  to  nave  been  done  on  the  si 

Held,  inanffiaentt  and  that  pi 
must  issue.  Joaat  t.  Janst  ami  m 
The  judge  of  the  Covnljf  Coort  has  SI 
discretion,  firom  whidi  tibave  m  a 
upon  aU  qnestiona  of  knr  and  fret  i 
jurisdiction.  A  question  aa  to  pro 
vice  of  a  summons  under  tiie  ill 
practice  is,  therefbre,  entiidy  for  t 
tion  of  the  jndga,  and  tlia  eomt  i 
not  interfere  where  he  eppeais  to  1 
deed  sodi  a  discraBon,  erenahhoa 
the  summons  had  not  been  doly  m 

iSem6/e,  that  the  jwiadietkm  ofli 
Court  moceeds  Urom  the  canae  of  a 
if  that  DO  witSiin  the  joriadiclMm, 
seqnoit  proeeedinga  cannot  be  v 
this  odnrt.  ZoknS  r.  Smiih^  106 
The  Lord  Chancellor  is  empowered  1 
the  same  person  to  be  the  judge 
more  County  Courts,  under  tb 
Courts  Act,  to  be  holden  in  seven] 
and  a  single  sppointment,  enumei 
districts  of  which  the  appointee  is  to 
is  sufficient.  Reg.  v.  Parkam,  263 
A  judge  of  a  district  County  Court,  e 
under  stat.  9  &  10  Vict.  c.  95,  is  lii 
action  of  trespass  for  false  imprisoc 
an  act  done  by  his  command  and  i 
when  he  has  no  jurisdiction,  throi^ 
take  of  law : 

A  commitment  bang  made  witb 
diction,  the  defendant  must  be  tal 
aware  of  the  want  of  jurisdietioi 
therefore,  liable. 

In  pleading  the  general  isn 
21  Jac.  1,  c.  12,  and  42  Geo.  3,  e. 
the  plea  must  be  stated  to  be  "*  bj 
Houlden  v.  Smiik,  303 
There  may  be  corruption  without 
and  there  may  be  a  misdemeanor  oc 
by  a  judge  without  malice,  or  witboa 
a  pecuniary  ad\*antage.  A  wroo; 
mittcd  with  a  bad  motive  is  coini|4i 

Upon  the  facts,  as  stated  and  s 
the  court  acquitted  Mr.  Amos  of  th 
of  corrupt  and  oppressive  coodw^ 
discharge  of  his  duties. 


un>EX. 
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requent  sittiDgs  of  the  County 
Id  be  holden.  so  as  to  prevent  so 
mmulation  of  business  in  one  day. 
>lly  contrary  to  law,  and  the  prac- 
not  to  be  allowed  by  the  judges  of 
r  Courts,  for  an  attorney  to  prac- 
)e  courts  as  an  advocate,  taking 
other  attorneys.  Beg,  v.  Andrew 
.466 

ng  to  exempt  ajudge  from  the  duty 
&  subpoena,  but  the  Superior  Courts 
rage  the  practice  of  subpoenaing 
County  Courts  to  produce  their 
)ve  what  took  place  before  them  on 
r  of  any  plwnt.  Reg.  v.  Duttoth  482 
judge  of  a  County  Court,  after 
jrd  the  facts  of  a  case,  nonsuits  the 
>n  the  ground  that  he  has  not 
1,  that  is  such  a  decision  on  the 
this  court  will  not  interfere  by 
,    even    though    the  judge    was 
lis  view  of  the  law. 
s  company  is  formed,  and  after- 
agreed  tnat  the  purposes  of  the 
hall  be  changed  from  their  original 
hat  will*  not  entitle  a  dissentient 
t  recover  back  his  deposits  in  an 
lilner  v.  Rhoden,  532 
10  Vict.  c.  95,  s.  18,  the  Lord 
r  has  power  to  remove  from  his 
»unty  Court  judge,  on  the  ground 
f  or  misbehaviour ;  and  where  the 
plained  against  has  had  a  fair  op- 
of  being  heard,  where  the  charges, 
aount  to  an  inability  or  misbeha- 
i  evidence  has  been  given  in  sup- 
em,  this  court  cannot  inouire  upon 
into    the  amount  or  balance  of 
and  will  not  grant  a  qtto  warranto 
lat  the  mere  question  of  fact  may 
ted  to  a  jury.    Ex  parte  W,  Ram- 
.  589 
ment;  Jurisdiction. 


JUDGMENT. 

ill  not  set  aside  a  judgment  obtained 
ence  of  defendant's  attorney,  upon 
of  costs  of  the  day,  without  a  rule 
ause  obtained  on  production  of  a 
7  affidavit.    Anonymous,  65 

icTioN ;  Suggestion. 

)GMENT— ACTION  ON. 

as  brought  in  a  Superior  Court  for 
\d.,  and  the  defendant  allowed 
to  go  by  default.  The  plaintiff 
on  the  judgment  for  the  debt  and 
seeding  in  all  20/.)  for  the  purpose 
Dg  execution  against  the  defendant's 


person.  To  this  action  there  wu  a  false 
plea  of  mi^  tiel  record. 

Held,  that  in  such  a  cfise  the  court  will 
exercise  its  discretion  under  43  Geo.  3,  o.  46, 
in  favour  of  the  plaintiff. 

Held  also,  that  the  129th  section  of  9^  10 
Vict.  0.  95,  does  not  apply  to  cases  of  jadg« 
ment  by  default.     Slater  ▼.  Mackay^  346 

JURISDICTION. 

Where  an  action  had  been  commenced  in  the 
Superior  Court  alter  the  passing  of  the 
9  &  10  Vict,  c  95,  but  before  the  day  on 
which  the  County  Court  was  constituted 
under  the  provisions  of  that  statute  : 

Held,  that  the  129th  section,  which  enacts 
that  ^'  if  any  action  shall  be  commenced  after 
the  passing  of  this  act  in  any  of  Her 
Majestjr^s  Courts  of  Record  **  for  any  cause 
that  might  have  been  brought  in  the  County 
Court  the  plaintiff  should  be  deprived  of  his 
costs,  was  not  applicable  to  the  case  in  ques- 
tion, inasmuch  as  there  ^^was  no  court 
holden  under  the  statute"  in  which  the 
plaintiff  could  have  sued  at  the  time  of  his 
bringing  the  action.  Harris  v.  Lawrence,  43 
Will  an  action  lie  in  the  County  Courts  upon 
a  judgment  obtained  in  the  Superior  Courts, 
qwere? 

Can  such  a  judgment  be  proved  by  an 
examined  copy  of  the  record,  or  must  not  the 
record  itself  be  produced,  quttre  ?  Peirce  v. 
James,  45 
Where  a  statute  bad  authorized  the  levying  of 
a  church-rate  for  a  specific  purpose,  and 
enacted  that  the  occupier  or  tenant  should 
pay  the  rate  in  the  first  instance  and  deduct 
it  from  the  rent;  and  that  *^ every  such 
landlord  should  allow  such  deduction  ac- 
cordingly, notwithstanding  any  agreement 
to  the  contrary,"  and  a  lease  was  produced 
having  such  an  agreement : 

Held,  that  this  was  not  a  matter  "  in  which 
the  title  to  any  corporeal  or  incorporeal 
hereditaments  "  was  in  question,  under  the 
58th  section  of  9  &  10  Vict.  c.  95,  so  as  to 
take  an  action  for  the  recovery.b^  the  tenant 
from  his  landlord  of  a  rate  so  paid  out  of  the 
jurisdiction  of  the  County  Court.  Owynne 
V.  Knight,  47 
Action  on  a  judgment,  where  judgment  roll  of 
a  Superior  Court  showed  a  debt  of  40/.,  and 
there  was  no  remittitur ,  but  final  judgment 
for  171",  for  which  an  action  was  brought  in 
the  County  Court. 

Held,that  this  wasa  good  judgment  for  172. 
But,    whether  an  action  will  lie  in  the 
County  Court  upon  a  judgment  obtained  in 
a  Superior  Court,  qtuere  ? 

Semble,  that  if  a  judge  of  the  County 
Court  should  receive  proof  of  such  judgment 
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M  mdmioe  of  the  debt,  this  conrt  will  not 
ioterferey  it  beiiu(  inthin  the'  jurisdiction  of 
the  judge.     Wvuor  r.  Dmtfordt  90 

A  tmnmons  wm  issued  in  the  Coontj  Conrt 
•gminst  the  defendant,  and  served  at  a  place 
when  defoidattt  was  not  known ;  proof  of 
the  servioe  was  accepted  by  the  judge,  and 
in  defendant's  absence  the  plaintiff  was  heard 
and  obtained  judgment,  and  thereupon 
eieeotion  issoed.  1^  first  intimation  defen- 
dant had  oi  any  such  action  being  brought 
was  the  appearance  of  the  bailiff  to  levy. 
The  defenoant  applied  to  the  judge  of  the 
oonrt  from  which  execution  had  issued  for  a 
new  trial,  which  the  judge  consented  to  grant 
upon  terms  that  defendant  should  undtftake 
to  appear  and  defend  the  action  on  its  merits, 
and  to  bring  no  action  against  the  officer. 
This  the  defendant  refused,  but  applied  to 
the  Superior  Court  for  a  prohibition. 

Hela,  that  the  County  Court  has  jurisdic- 
tion wherever  dne  proof  is  given  of  the  ser- 
vice of  the  summons :  that  the  question  of 
what  is  due  proof  is  exdusivelv  in  the  dis- 
cretion of  the  judge,  from  which  there  is  no 
appeal  to  this  court,  and  that,  therefore,  not 
bemg  a  question  of  jurisdiction,  it  cannot  be 
enteitained,  nor  can  a  prohibition  be  allowed. 
Whether  prohibition  would  lie  after  execu- 
tion, qwtgre  r    Robinson  ▼.  Lenaghan,  97 

A.  County  Court,  under  the  9  &  10  Vict  c.  95. 
has  junsdiction  in  an  action  on  a  judgment 
obtuned  in  a  Superior  Court,  when  the 
amount  claimed  thereunder  does  not  exceed 
20/.     Winsor  v.  Dunford,  132 

A  prohibition  being  applied  for  to  the  Court  of 
Uhancery  to  restrain  a  judge  of  a  County 
Court  from  carrying  into  execution  a  judg- 
ment obtained  therein  concerning  the  title  to 
land,  and  the  judges  of  the  Common  Law 
Court  being  all.(  except  the  judge  at  chambers, 
who  has  no  jurisdiction  in  such  a  case)  on 
circuit : 

Held,  that  this  court  has  jurisdiction  to  issue 
a  prohibition  to  the  County  Court  judge  out 
of  the  Petty  Bag  Office,  and  a  prohibition 
was  in  this  case  accordingly  issued.  IVrighi 
y.  Cattell,  433 

The  Great  Northern  Railway  Company*s  Act 
ri3  &  14  Vict.  c.  51,  s.  13),  provides  that 
the  company,  "  with  respect  to  the  convey- 
ance of  goods  and  minerals,  may  lawfully 
demand  and  receive  as  their  maximum  rate 
of  charge  for  the  conveyance  thereof  along 
their  railway,  including  the  tolls  for  the  use 
of  the  railway  and  trucks,  and  locomotive 
power,  except  (among  other  things)  a 
reasonable  sum  for  warehousing  and 
wharfage,  for  every  carriage,  fourpence-half- 
penny  a  mile;  and  the  company  shall  not  be 
compelled  to  provide  waggons  and  carriages 


for  the  GonTcymnoa  Of  eoalt**  ftc 
the  16th  section,  the  cotnwny  ** 
at  all  times  to  provide  wilHcifnt 
power,and  to  convey  all  iBewhaad 
empty  waggona,  matten  and  th 
and  slcmg  their  imiiwi^.'' 

The  plaintiff  ggmmtad  tta  c 
convey  seveval  of  hia  tnnkai  kda 
along  a  portion  oi  the  fiiie»  bat  tii 
first  demanded  e  eerfein  smipsr  i 
returned  emplj  caoi^^e^  which  ti 
lefbaed  to  pay,  aHngiiig  tk^f  « 
conveyed  back  free.  Setwel  tm 
been  delajred  in  eoBeaqpnee  of  tii 
the  plaintiff  brougfait  e  plnaft  in  ti 
Court  for  damages  aooroed  by  rea 
oondnot  of  the  oompaiiy;  and, 
Btandinc[  an  ob|jectioii  to  fia  jnzisd 
judge  tned  the  oanseb  givipg  jodgi 
plaintiff 'a  favour. 

On  motion  for  n  prohibition,  mi 
Vict,  c  95,  s.  58,  on  thegroondtl 
tion  of  title  to  ''tdls"  was  invi 
that,  therefore,  the  Coonty  Con 
jurisdiction: 

Held,  that  title  to  "toDa,**  as 
the  County  Coort  Act,  waa  not  be 
tion ;  and,  therefore,  aa  Uie  j 
jurisdiction,  prohilntion  would  not 
V.  Tie  Ortat  Nortkerm  Rtukpoji 
447 
Where  the  plaintiff 'a  aooonnt  ezceed< 
of  the  County  Court  jurisdictio 
sought  to  bring  it  within,  by  [ 
agreement  that  cross-accounts  wei 
off  between  him  and  the  defendant 
(the  defendant  being  sued  as  exec 
the  judge  of  the  County  Court  pre 
that  view  of  the  case,  and  fouc 
plaintiff,  but  there  was  no  eviden 
binding  agreement  to  that  effect, 
granted  a  prohibition  to  restrain 
proceedings  in  the  County  Court 
v.  Franklin,  Executor,  &c.  497 
It  appeared  by  the  plaint  and  partici 
action  in  the  County  Court,  that  tl 
action  was  stated  to  be  for  ^  haviog 
the  wife  of  the  plaintiff^  and  d 
charged  her  with  stealing  a  shawl/ 

Held,  that  this  was  a  proceeding 
licious  prosecution,  andnotantss 
that  prohibition  ought  to  go. 
Carrey,  521 
A  summons  stated  the  cause  of  aetic 
following  terms : — *•  For  that  y, 
assaulted  the  wife  of  the  plaiatifr, 
and  maliciously  caused  her  to  be  v 
charged  with  stealing,  &C.,  and  to 
veyed  through  the  streets  and  to  1 
up  and  detained  in  custody,  ta, 
the  plaintiff   was  put  to  expenM 


tneBses  and  other  penrnia  in  deor- 
luDtiff's  said  wife  from  the  uid 
uuult  and  oharite,"  &o.  Parti- 
e  anneied  in  terms  gimilar  to  the 
claiming  for  dsuugei  ft  sum  of 

hat  this  waa  an  action  for  a  mali- 
lecutioo,  and,  by  tect.  50  of  the 
lurta  Act,  the  County  Court  had 
:tian  to  entertain  it.  Jorm  and 
urrey  onrf  Wife,  559 
eunan's  wages,  which  involred  a 
if  the  master'a  lifiht  to  disrate  the 

bad  beeo  a(iiu«iicated  apon  by  a 
he  peace,  under  Stat.  7  &  8  Vict. 

5.  The  daimaot  did  not  draw  up 
le  maj^iatrate's  order ; 
lat  a  judf[e  of  a  County  Court  was 
fuBinf;  to  try  an  actioa  of  debt  for 
e  of  wages  brought  in  respect  of 
latter.  Rrg.  v.  PoUoek,  G8S 

KiNT    JuRissicTion ;    Judge; 


JURY. 
dant  had  demanded  a  juiy,  but 
id  not,  and  at  the  hearing  defeQ- 
rred  to  abandon  his  demand,  but 
JKte{l,  and  desired  a  jury  : 
bat  plaintiff  could  not  demand 
nlesa  he  also  had  given  notice  of 
nd.  Bailey  and  others.  Assignees, 
icock,  56 


)LORD  AND  TENANT. 

ne,  c.  U,  which  gives  to  landlords 

clsim  for  rent  over  an  execution 
not  repealed  by  the  t07th  section 
>unty  Courts  Act,  9  &  10  Vict. 
rr  v.Rfid,  53 

ried.  The  landlord  served  notice 
1 5/.  for  one  year's  rent.  There 
goo'ls  in  defendant's  house,  but 
iid  not  make  another  levy;  the 
f  the  sale  of  the  ^oods  seized  were 
lurt.  and  an  interpleader  summons 
out  by  the  landlord, 
lat  after  notice  of  rent  due,  it  is 
'  tbe  bailiff  to  make  a  further  levy, 
ie  ei:ecution  is  to  be  satisSed  out 
eeds  of  the  first  levy,  and  the  rent 
e  of  tbe  second. 

ider  is  no  exception  to  the  rule 
sts  of  litigation  should  abide  the 
itsold  and  ancthtr  v.  Jefferies,  72 
ing  unreasonable  in  a  custom  that 
d  should  be  liable  to  the  outgoing 
.  farm  for  a  certain  proportion  of 
u  incurred  in  draining,   whetbi 


!X.  647 

the  expenses  were  inooired  with  the  landlord's 
coDsent  or  not,  if  they  were  incurred  property, 
and  aeoording  to  the  rules  of  good  hnibaDdrj. 
Ifowfey  T.  litdlam,  577 

LOCAL  COURT. 
Id  the  Coort  of  Kingston- upon- Hull,  an  action 
of  amanptit  had  been  brought,  and  the  de- 
claration stated  that  defendant  was  in- 
debted to  plaintiff  within  the  jurisdiction 
of. the  court,  for  freight  due  and  payable 
from  defendant  to  plaintiff,  for  the  carriage 
of  goods  from  Marseilles  to  Kingston-upon- 
Hull,  and  there  delivered  to  defendant 
within  the  jurisdiction  aforesaid,  at  defen* 
dant's  (cquest. 

Held,  that  the  delivery  was  tbe  oonaideni- 
tion  fur  the  proraise,  aod  that  both  the  eon- 
uderation  and  the  cause  of  action  were  within 
theiurisdictioaof  the  court.  Kemp  r.  Clark 
and  another,  igo 


MALICIOUS  PROSECUTION. 
See  JuRiBDicTioN. 

MANDAMUS. 
See  JuDOB. 

MASTER  AND  SERVANT. 
The  audit  clerk  of  a  railway  company,  under 
an  agreement  for  lloJ.  a  year,  determinable 
by  three  months'  notice,  or  payment  of  three 
months'  salary,  was  improperly  dismissed 
without  notice;  and  being  sued  by  the  com- 
pany for  moneys  in  his  bands  belonging  to 
them,  claimed  to  set-off  the  three  months' 
salary  to  be  paid  under  the  agreement  for  an 
improper  dismissal  without  notice. 

Held,  that  he  was  entitled  to  set  it  off'. 

Held,  also,  that  the  question  whether  tha 
cause  alleged  for  the  dismissal,  viz.,  the  dis- 
closure, to  the  prejudice  of  bis  employers, 
of  facts  acquired  by  virtue  of  his  employment. 
was  a  question  of  fact,  and  not  the  subject  of 
appeal  under  tbe  County  Court  Riteosion 


Act- 

Qiuxrr,  whether  the  decisions,  of  a  County 
Court  judge,in  cases  where  there  is  no  jury, 
upon  a  question  of  fact  mixed  up  with  law, 
is  the  subject  of  ap])eal  under  the  County 
Court  Extension  Act.  The  Erat  AngUa» 
Railway  Company  v.  Lyihgoe,  380 


NEW  TRIAL. 

An  application  for  a  new  trial  must  be  made 

Ujion  an  affidavit  of  the  fects,  and  notin 
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miut  be  ^Ten  to  the  other  party  ander  rale 
81.    Manm  Y.  Bvam,  36 

In  ouee  wbere  the  Terdict  for  the  plaintiff  is 
for  less  than  6/.,  the  oonrt  will,  in  aoeordance 
witii  the  practice  of  the  Snperior  Courts,  as 
A  general  role,  veftiBe  a  new  trial. 

A  rm  strong  case  most  be  made  out  to 
hndooe  the  court  to  grant  such  an  application! 
BverHi  r.  Thd,  67 

When  Terdiet  for  plaintiff  is  fbr  less  than  5/. 
tiie  court  will  generaD j  refosSs  a  new  trial  to 
defendant,  in  accordance  with  the  practice  of 
the  Superior  Courts.    Jaonymoat,  65 

Q>mr€t  whether  the  judge  of  a  Couutj  Court, 
upon  a  motion  to  a  new  trial  in  a  caqse  not 
tned  before  a  juiy,  has  power,  in  granting  a 
new  trial,  to  direct  that  tiie  second  trial  shall 
be  had  before  a  juiy  ? 

But  where,  on  such  a  motion,  the  judge 
ordered  the  costs  of  the  application  to  be  paid 
to  the  partj  reststiDg  the  application,  wnich 
costs  the  party  receives,  he  canpot  afterwards 
object  to  the|  order,  on  the  gronud  that  the 
judge  had  no  power  to  direct  the  cause  to  be 
tried  bj  a  juiy.    Sparrow  ▼.  Beed,  166 

NONSUIT. 

An  action  was  brought  in  the  Countj  Court 
for  money  had  and  received,  to  wnich  the 
defendant  pleaded  a  plea  of  set-off ;  after  the 

Judge  had  taken  time  to  consider,  and  before 
le  delivered  his  verdict,  the  plaintiff  elected 
to  be  nonsuited : 

Held,  that  there  was  nothing  in  the  County 
Courts  Act  to  prohibit  the  plaintiff  exerci- 
sing the  common  law  right  be  has  to  with- 
draw if  he  pleases,  and  that,  consequently, 
he  might  be  nonsuited,  and  that  the  judjre 
was  right  in  permitting  him  to  be  nonsuited. 
The  costs  of  an  appeal  from  the  County 
Court  roust  follow  the  result ;  and  the  party 
succeeding  will  be  entitled  to  the  costs. 
Robinson  v.  Lawrence^  538 

NOTICE  OF  ACTION. 
See  Officer. 


OFFICER. 

A  police  constable  is  an  "  officer  of  the  court/' 
by  whom  a  person  may  be  taken  into  custody 
for  contempt.    Anon,y  35 

This  court  has  no  jurisdiction  over  judgments 
obtained  in  any  courts  but  those  "  held  by 
virtue  of  this  act,  or  under  any  act  repealed 
by  this  act."  Consequently  a  summons 
under  the  98th  section  cannot  issue  upon  a 
judgment  of  the  old  County  Court.  Gray 
V.  Giles,  25 

The  Superior  Courts  of  Common  Law,  having 


no  jurisdiction  to  lqrn(|iMslioni 
accounts,  cannot  entortUB  ane 
when  removed  feom  tho  Coata 
section  90,  even  thoa|(li  tin  d 
undertake  not  to  niat  nay  olg 
jurisdiction. 

In  an  action,  btooglit  IB  dw  C 
for  the  unliauidatnd  baJmoa  oCi 
account  under  tiie  ptofyiMoas  < 
of  the  County  Court  Act,  tiw ; 
InfSerior  Coort  haa  m  abiolat 
and  the  Superior  Coorta  of  G 
have  no  power  to  realniD  him  oi 
dedriona,  however  ho  oaj  tns 
.    his  jurisdiction. 

8sd  qmtBrtp  woold  not  nwritol 
in  such  case  be  iaaned  hf  tlie  Co 
eery}  DmwU  and oikirg  r^  Tc 
Where  it  appeared  that  the  dd 
never  been  summoned,  and  the  , 
County  Court  had,  noveitlidesi 
to  abjudicate  in  the  matter, 
considering  the  determination  i 
cess  was  regular  or  not  to  lie 
the  judge  of  the  County  Com 
interfere  by  prohibition.  tVaUrs 
139 

The  Countjr  Coort  ham  jurist 

bills  of  exchange.     Water9  v.  £i 

The  court  will  not»  on  n  motbn  for  a 

decide  whether  or  not  a  bill  of 

within  the  jurisdiction  of  the  Co 

Query,  whether  a  bill  of  exc 

cause  of  action  within  the  juri 

the  County  Court,  and  whether  t 

Courts    have    a    concurrent    ji 

Butler  V.  Coaejf,  141 

Bills  of  exchange  are  not  within  a 

as  to  give  the  plaintiff  the  optic 

upon  tbem  in  the  Superior  Couzti 

no  locality  attached   to   them. 

Rhodes,  167 

Upon  an  application,  under  sect 

9  &•  10  Vict.  c.  95,  the  County 

jurisdiction,  though  the  sum  ei 

Byrne  v.  Knipe,  182 

If  the  Judge  of^the  County  Court  lu 

tion  to  enter  upon  the  cause;  be 

diction  to  decide  it.    The  want  of  jo 

if  existing  at  all,  exists  at  the  coon 

of  the  trial.     Stevenson  v.  SkiM 

A  plaintiff  ^ho  dwells  more  than  tvi 

from  the  defendant  may  sue  in  tb 

Courts  for  a  debt  under  20/.,  ereo 

he  carries  on  business  within  tbii 

by  means  of  an  agent,  who  sold 

goods  that  were  the  subject  oft) 

Shiels  V.  Rate,  192 

In  an  action  by  the  indorsee  against  t 

of  a  promissory  note  for  less  dun 

defendant  traversed  the  notice  of  d 
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ved  that  the  bill  had  been  drawn 
ted  within  the  jurisdiction  of  the 
3iirt  in  the  district  of  which  the 
resided,  but  the  notice  of  dishonour 
[iven  in  another  district. 
lat  the  cause  of  action  arose  in  a 
>int  within  the  jurisdiction  of  the 
>urt,  and  leave  was  given  to  enter 
)n  to  deprive  the  plaintiff  of  costs. 

Buck,  236 
ealer,  whose  duty  it  is  to  affix  the 

to  instruments,  and  who  attends 
Chancellor  for  that  purpose  some- 
'^estroinster  HaU,  sometimes  at  the 
Lords,  and  sometimes  at  Linoolns' 
vho  at  other  times  attends  at  the 
1  Patent  Office  in  Quality-court, 
lane,  is  not  a  person  who  carries 
iness  in  any  definite  locality  so  as 
tied  to  enter  a  suggestion  under 
r  Courts  Act. 

vhether  the  performing  the  duties 
office  is  a  carrying  on  of  a  business 
t  statute?  Betteley  v.  Bucky  267 
the  Board  of  Admiralty  in  the 
jgister  Office  of  Seamen,  No.  70, 
mes- street,  is  not  a  person  carrying 
iness  in  the  city  of  London  within 
g  of  10  &  11  Vict.  c.  71,  8.  113. 
that  the  words  *^  carrying  on  his 

mean  a  carrying  on  of  an  inde- 
isiness.  Buckley  v.  Hans,  269 
\  plaint  in  a  County  Court  to 
f.  for  damages  done  to  his  field  by 
le  kilns  of  B.  during  the  period 
mber  10, 1843, to  October 30, 1849. 
it  having  been  removed  to  this 
ertiorari,  on  the  ground  that  the 

were  of  greater  value  than  20/., 
B.'s  property  in  them  would  be 
if  A.  were  to  succeed,  A.  entered 
laint  in  the  County  Court  for  5/. 
.me  cause  of  action,  laying  the 
the  injury  to  be  from  November 
o  November  30,  1849. 
at  the  County  Court  had  jurisdic- 
ertain  the  second  plaint,  and  that, 
prohibition  would  not  lie,  and  that 
i  could  not  issue,  as  the  cause  of 
not  exceed  5/. 

ill  be  allowed  to  the  successful 
ugh  the  other  party  has  been 
30  impropriety,  as  the  object  of 
lem  is  to  reimburse  the  successful 

not  to  punish  the  other.    Ed' 
*Mgers,  279 

i  entered  in  a  County  Court  to 
>/.  penalty  for  practising  as  an 
The  particulars  stated  the  cause 
bus :  **  Action  to  recover  20/.  for 
— >  and  on  divers  other  days  and 

3 


times  the  defendant  did  act  and  practise  as 
an  apothecary,  &c.,  at  A.  in  the  county  of 
C,  A.  in  the  county  of  N.,  B.  in  the  county 
of  C,  and  B.  in  the  county  of  N.,  by  then 
and  there  attending  on  £.,  F.,  G.,  and  H., 
whereby  he  has  forfeited  20/.*'  &c. 

Held  that  such  particulars  did  not  disclose 
a  cause  of  action  exceeding  20/.,  and  that, 
therefore,  the  County  Court  had  jurisdiction. 
The  Apothecaries*  Company  v.  Bvr/,  281 
In  December,  1847,  an  order  was  made  by  a 
judge  of  a  County  Court,  under  sect.  60  of  the 

9  &  10  Vict.  c.  95,  for  suing  the  defendant, 
who  was  then  residing  out  of  the  jurisdiction. 
It  did  not  appear  whether  theree  upon  any 
summons  issued,  but  in  January  1850,  a 
summons  in  an  action  io  which  the  same 
parties  were  plaintiff  and  defendant  issued 
and  was  served,  together  with  the  before- 
mentioned  order  upon  the  defendant,  who 
was  then  residing  out  of  the  jurisdiction. 
Upon  this  the  defendant  gave  notice,  as  pro- 
vided for  by  sect.  76,  of  bis  intention  to 
plead  the  Statute  of  Limitations;  but,  before 
the  day  of  trial,  he  moved  this  court  for  a 
writ  of  prohibition,  on  the  ground  that  the 
County  Court  had  no  jurisdiction,  there  being 
no  valid  order  to  support  the  summons : 

Held,  that  whether  or  not  the  order  of 
1847  was  sufficient  to  support  the  summons 
in  1850,  the  defendant  had  waived  the  ob- 
jection by  appearmg  and  giving  notice  of  his 
plea. 

QtuerCy  i^rhether  an  order  for  leave  to  issue 
a  summons  into  a  foreign  district  must  be 
founded  on  a  plaint  already  entered?  Jones 
v.  James,  290 
One  of  the  rules  of  a  Building  Society,  duly 
enrolled  under  the  6  8c  7  Will.  4,  c.  32,  pro- 
vided that  all  matter  in  dispute  shoidd  be 
referred  to  two  of  Her  Majesty's  Justices  of 
the  Peace,  according  to  the  provisions  of 

10  Geo.  4,  c.  56,  s.  27- 

Upon  a  motion  for  a  mandamus  to  the 
judge  of  one  of  the  County  Courts  to  pro- 
ceed and  hear  a  plaint  brought  by  a  member 
of  the  society  against  one  of  its  officers : 

Held,  that  sect.  4  of  6  &  7  Will.  4,  c.  32, 
incorporating  the  provisions  of  10  Geo.  4, 
c.  56,  ss.  27*  28  ana  29*  and  the  above-men- 
tioned rule,  took  away  the  right  of  action. 
Ex  parte  Payne,  Re  Payne  v.  Oarratt,  311 
A  clerk  in  the  office  of  Privy  Council  residing 
in  another  district  does  not  '*  carry  on  his 
business  "  at  the  Privy  Council  Office  within 
the  meaning  of  the  County  Courts  Act,  so 
as  to  bring  him  within  the  jurisdiction  of  the 
court  of  the  district  in  which  the  office  is 
situate. 

The  court  will  not  take  judicial  notice  of 
the  situation  of  the  Privy  Council  Offices. 
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It  slioald  be  stated  in  the  affidavit     Sang- 
tier  y.  Koff,  328 

A.,  who  was  a  remote  indorsee  of  a  bill  of  ez- 
diange,  sued  B.  the  drawer,  and  recoTered 
less  than  20L  Upon  a  motion  to  enter  a 
snnestion  to  depnye  the  plainti£F  of  costs : 
Held,  that  Uie  giving  of  notice  of  dis- 
honour was  a  matmal  point  in  the  cause  of 
action^  and  as  the  plaintiif  and  defendant 
lived  within  twenty  miles  of  each  other,  the 
cause  of  action  in  a  material  point  arose 
widun  the  district,  and  the  defendant  was 
entitied  to  have  a  suggestion  entered.  Heath 
T.  Loa^t  534 

A  writ  S  |»ohibition,  issued  ex  parte  out  of 
the  Pettj  Bag  Office  and  setting  forth  no 
grounds  for  prohibiting  the  proceedings,  is 
void,  and  will  be  set  aside  on  motion.  StUt 
r.  Booth,  359 

An  action  was  brought  in  the  County  Court 
for  the  balance  due  upon  some  bills  of  ez- 
diange,  the  full  amount  of  which  would 
exceed  202.  At  the  trial,  the  defendant 
contended  that  the  judge  had  no  jurisdiction, 
inasmuch  as  the  plaint^  had  no  right  under 
tiie  circumstances,  to  treat  his  cUim  as  a 
balance;  the  judge,  however,  thought  that 
be  had.    Upon  a  rule  for  a  prohibition. 

Held,  that  as  the  question  of  lurisdictiou 
involved  the  whole  merits  of  the  case,  it 
being,  in  fact,  whether  there  was  a  balance  or 
not;  and  as  the  judge  clearly  had  power  to 
enter  into  the  facts  which  raised  that  ques- 
tion, and  as  the  affidavits  were  conflicting, 
this  court  would  not  interfere  with  the  judg- 
ment of  the  jud^e  of  the  County  Court. 

This  court  will  not  review  the  decision  of 
a  judge  of  the  County  Court,  even  upon  a 
question  of  jurisdiction,  where  it  is  possible 
tnat  the  judge  may  have  come  to  a  right 
conclusion.    Joseph  v.  Henry^  366 

An  action  having  been  brought  in  the  County 
Court  demanding  20/.  for  damages  done  to 
certain  premises  by  lime  kilns  of  the  defen- 
dant, the  plaint  was  removed  by  certiorari, 
on  the  ground  that  inasmuch  as  the  value  of 
the  lime  kilns  would  be  destroyed  if  the 
plaintiff  were  to  obtain  a  verdict,  and  that 
they  were  worth  more  than  20/.,  the  cause  was 
not  within  the  jurisdiction  of  the  County 
Court.  A  second  plaint  was  then  brought 
demanding  5/.  for  the  same  injury,  but  stating 
it  to  have  accrued  between  a  longer  period 
of  time.  At  the  hearing  the  defendant 
pleaded  in  abatement  that  the  former  suit 
was  pending,  but  the  judge  proceeded  to 
hear  the  cause.  On  motion  for  a  prohibition. 
it  was 

Held,  that  a  prohibition  would  not  lie  to 
restrain  the  judge  from  proceeding  with  the 
second  action.     Edwards  v.  Rogers^  373 


Goods  wete  Qfdeied  by  ddbwiant  it 
tiff's  shop  to  be  Mot  fay  miivi^  tot 
dant's  reaidenoe.  Hm  goods  wen 
at  the  railway,  and  fay  the  n^vay 
oonvejedtothedflfenduit.  Nflidier 
tiff's  niop  nor  tiie  nihray  itatioB  wi 
the  A.  distriot  <tf  tfae  Gmh^  CSm 
whidi  the  defeodMitf • 
ated: 

Held,  that  tiie  cum  of 
arise  in  anymatBriaLpoiiit  wHfain ti 
A.    DePorqtut  ▼.  Awy,  431 

Where  a  plaintiff  in  the  County  C 
tained  a  judgment^  and  ezcootion  m 
and  a  levy  made  1^  the  bailiff  of  t 
who  adoMd  the  goods  ai  the  pfaunti 
action,  who  theranpon  famigiit  sd 
trespass  against  the  |ilaintiff  in  tiie 
the  County  Coort : 

Held,  that  the  act  was  that  ofil 
of  the  court,  and  that  the  action, 
tainable  at   all,  ooald   only  be 
against  such  officer.    Bryenf  t.  Hi 

Under  ss.38and39ofthe9& 
c  95,  it  is  oompetrat  to  the  Lon 
IVeasury,  in  deiding  with  dauns 
pensation  under  thc«e  sections,  to 
whether,  under  alltiie  cirennwtanen 
ptioant  is  a  loseror  gainer  by  the  sti 
if  the  latter,  to  rsAise  to  giant  aigr 
sation. 

Therefore,  where  an  apnlicant 
the  offices  of  registrar  ana  crier  i 
abolished  by  the  statute,  but  bo 
virtue  of  the  statute,  derk  of  th( 
Court  establbhed  under  it,  for  whic 
first  paid  by  fees,  and  afterwards 
salary,  and  failed  to  show  that  hi 
fact,  sustained  any  loss  by  the  chao 

Held,  that  he  was  entitled  to  no 
sation  under  s.  38  or  s.  39  of  this 
Re  James  IVright,  393 
After  prohibition  issued,  the  judge  pr 
and  committed  defendant  to  prison  i 
payment  of  instalments,  in  pursoso 
order  upon  a  judgment. 

For  this  an  action  was  bronj^fat 
him  for  false  imprisonment,  and  tl 
by  whom  it  was  tried  charged  the  j 
if  the  defendant,  in  making  the  or 
acted  under  a  bond  fide  belief  that  1 
as  a  judge  of  the  County  Court  i 
incumbent  on  him  to  do  so,  notwiths 
the  prohibition  that  had  issued,  th( 
done  must  be  considered  as  dooe 
suance  of  the  statute,  and  that  he^ 
titled  to  notice  of  action  under  the  |V 
of  the  138th  section  of  the  Coostf 
Act: 

Held  to  be  a  right  direction ;  ssd 
was  for  the  jury  to  say  if  the  judj^ 


)ved  he  vu  so  buund  to  proceei), 
if  "  reasoDabl;  "  meaDt  tDything 
futh,  it  was  tued  in  contradiatiDC~ 
wpiicioosiy."  Booth  v.  Clivt,  43& 
etion  to  the  clerk  and  bailiffs  of  & 
lourt  stated  that  the  action  wuult) 
It  iD  the  Court  of  Common  Pleaa ; 
:t  would  not  auppoit  an  action  ir 
,  of  Queen's  Bench. 
otice  wag  for  breakioK  plaintifTa 
d  taking  furniture  therein  without 
claiming  the  furniture  as  belonging} 
intiS: 

bat  it  would  not  snpport  ao  action 
ing  the  plaintiff'H  house,  and  for 
r  goods. 

the  notice  should  state  the  special 
f  anj  is  to  be  claimed  in  the  decla- 

if  execution  isaues  from  the  I 
ionrt  against  the  gooda  of  A.,  and  i 

of  B.  are  taken,  and  his  house  is 
'  miatske,  the  clerk  and  bailiffs  are, 
:  10  Vict.  c.  9%  s.  138,  eotitUd  to 

action.      Estob    V.    fVrighl   and 


iCULARS  OF  DEMAND. 

if  demand  ar«  not  necessary  under 

be  given  with  a  summoos  in  an 

balance  due  on  a  promiaaory  note. 

fHHell,  52 

ia  waa  for  goods  sold  and  delivered 

ars  were  of  work  and  labour  done  : 

tiat  the  summons  and   particulars 

rted,  and  may  be  used  to  explain 

her.     Lane  v.  Hobbi,  64 

lars  muat  be  consiatent  with  the 

action   atated    in    the   summons. 

where  the  summons  claimed  a 
:ooda  sold  and  delivered,  and  the 

were  for  work  done,  and  coats  of 
IS,  it  waa  held  to  be  insufficient. 
f.  WiUianu,  67 


PARTNERSHIP. 
Set  Juris  Di 


PAUPER. 
laving  sued  as  a  pauper  in  the 
kiurt,  and  recovered  less  than  20/. 
on  on  contract,  the  sum  being 
jurisdiction  of  the  Count;  Court: 
at  defendant  was  entitled  to  a  sug- 
Slone  V.  Smith,  300 
if  the  County  Courts  hare  juris- 
allow  persons  to  sue  in  their 
'  'in  casea  within 
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I  their  juriadiction  paupers  muat  sue  in  the 
County  dourts,  or,  upon  motion  fur  a  sug- 

'  gestiou,  they  will  he  deprived  of  costa. 
Chinti  (a  pOKper)  v.  Builen,  315 

PAYMENT  INTO  COURT. 
Ilie   plaintiff  recovered   ISl.   bj   verdict,  and 
took  out  of  court  7l.  ISf.  paid  in  on  a  plea 
of  tender : 

Held,  that  the  plaintiff,  having  recovered 
more  than  20l.  by  virtue  of  the  action,  waa 
not  deprived  of  his  costs  by  the  13  tc  14 
Vict.  c.  61,  s.  11.     Croa»  v.  Seaman,  631 

PAYMENT  OUT  OF  COURT. 
Where  plaintiff  accepts  payment  out  of  Court, 
and  does  not  give  notice  thereof  to  the 
clerk,  and  the  cause  is  called  on  in  due 
course,  judgment  will  be  given  for  the 
defendant.     Simon,  Gent,,  v.  iVatIt,  33 

PENALTIES  (ACTION  FOR.) 
See  JuBiBDicTioN. 

PERJURY. 

An  indictment  for  peijury  averred  that  "on, 

&c.,  in  the  Whitechapel  County  Court  of 

Middleeei,   holden   at  the   Court-house  in 

Osborne-street,  Whitechapel,  in  the  parish 
of,  &c.,  in  the  County  of  Middlesex,  neforo 
J.  M.,  Serjeant,  at-law,  then  and  there  being 
judge  of  the  said  court,  a  certain  action  on 
contract,  tben  pending  in  the  said  Coun^ 
Court,  between  A.  L.,  suing  as  widow  and 
eiecutrii  of  H.  L.,  plaintiff,  and  R.  H., 
defendant,  came  on  to  be  tried,  and  was 
then,  in  due  form  of  law,  tried  and  heard 
before  the  said  J.  M.,  Sic;  upon  which 
trial  the  said  A.  L.,  &c.,  tendered  herself  aa  a 
witness  on  her  own  behalf,  and  waa  duly  sworn, 
&c., before  the  sud  J-it-,  then  and  there  being 
judge  of  the  sud  court  as  aforesaid,  and 
then  and  there  having  suffident  and  compe- 
tent authority  to  administer  the  said  oath  to 
her,"  &c.  r 

Held,  U|ion  writ  of  error,  first,  that  the 
court  was  sufficiently  designated  as  a  aomt 
held  under  stat.  9  &  10  Vict.  C  95 ;  and, 
secondly,  that  although  there  was  no  ex* 
press  averment  that  the  oath  was  admims- 
tered  in  a  judicial  proceeding  over  which 
the  court  had  jurisdiction,  that  averment 
was,  by  necessary  intendment,  involved  in 
the  allegation  that  the  judge  had  sufBoient 
authority  to  administer  the  sud  oath.  Lavti/ 
V.  The  Qiwfli,  562 

PLAINT. 

lliis    Court    has  DO  power   to    reinitate    a 
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pkint  liter  it  has  been  strode  put    Mad- 
docks  ▼.  PhOI^  37 

PONTEFRACT  HONOUR  COURT. 

The  jnrifldictioti  of  the  Court  Baron  of  the 
Honour  6i  Pontefraet  wat  extended  by 
17  Geo.  3»  c  15,  which  recognised  its 
ancient  right  of  granting  replevins.  The 
3  &  3  Vict.  e.  85,  rarther  extended  the  juris- 
dio^n  under  the  title  of  the  Court  of  the 
Honour  of  Pontefraot,  and  provided  that  six 
months  after  the  passing  of  an  j  general  act 
for  the  recovery  of  small  debts,  the  operation 
of  which  should  interfere  with  the  powers 
given  I17  that  act,  that  act  should  cease  and 
determine,  and  the  9  &  10  Vict.  c.  95,  gave 
power  to  Her  Majesty  to  appoint  County 
Courts,  aiid  repealed  all  acts  aifectiog  the 
jurisdiction  of  such  courts : 

Held,  that  the  construction  of  these  statutes 
was  to  destroy  the  newly-constituted  Court 
of  the  Honour  of  Pontefraet.  That  the  old 
court  being  prenonsly  put  an  end  to,  was 
not  revived  by  the  subsequent  act,  and 
therefore  that  no  power  remained  to  grant 
replevin. 

Certain  cotton  spinning  machines  were 
fixed  by  means  of  screws,  some  in  wooden 
fastenings,  and  some  fixed  in  stones  with 
molten  lead,  and  thereby  flMtened  to  the 
building,  'fhe  machines  were  distnuned  for 
rent,  and  subsequently  replevied  : 

Held,  that  they  were  not  a  part  of  the 
freehold^  but  were  properly  distrainable. 
Halliicell  v.  Eastwood,  452 

PRIVILEGE. 
See  Attorney. 

PROCESS  (SERVICE  OF) 

To  an  action  of  trespass  for  false  imprisonment, 
the  defendant  plead|d  a  justification  under 
process  out  of  a  County  Court  in  a  suit  there 
by  the  defendant  a^^ainst  the  plaintiff,  it 
was  proved  that  the  defendant,  having  a 
debt  due  from  one  W.  I.,  sent  a  bill  by  a 
messenger,  who,  by  mistake,  delivered  it  to 
the  plaintiflP.  A  plaint  was  afteni'ards  entered 
in  the  County  Court  against  W.  I.,  by  name, 
and  a  summons  issued  against  \\.  I.  by 
name ;  but  that  summons  was  also  served 
upon  the  plaintifiP.  Ui)on  proof  of  service, 
judgment  was  obtained  ex  parte  against  W.I. 
by  name,  and  afterwards  another  judgment 
summons  was  issued  against  W.  I.  by  name, 
and,  on  non-appearance  an  order  was  made 
for  committal  of  W.  I.,  by  name.  All  the 
proceedings  were  served  upon  the  ])laintiff 
(who  throughout  informed  those  who  served 
him  that  he  was  not  W.  I.)  by  direction  of 
defendant. 


Held,  thiii  th6  pkA  WM  aot  pa 
moch  as  the  ptoo&m  had  bean  msi 
defendant  tgainafe  W.  L,  nod  the 
that  the   defendant    iMoed  the 
against  the  ulaintiff  was  witsfisl, 
contraiy  to  the  fhek 

Held  also,  thai  as  the  jvoeess 
executed  agdnat  the  plahiltf  b^^ 
the  defendant,  he  waa  i^poniihw  ii 
fValkg  V.  M'CmuuU,  267 

PROHIBITION. 

The  Court  cannot  inteifen  hj  |iahib! 
the  prooMdings  of  a  GoiAtj  Goai 
suggestion  t^  tiie  judge  has 
dedded  a  question  of  knr  vlueh  a 
hisjurisdiction. 

This  court  will  interfere  only 
inferior  court  acta  withoot  or  bi 
jurisdiction.    Tqfi  r.  Rmmer,  39 

Prohibition  will  not  isaoe  after  ladgi 
execution,  in  a  case  where  the  (k 
not  appear  on  the  feoe  of  the  pre 
Ackworth  and  anoiker  v.  Dow$ett,  J 

Prohibition  will  not   be   granted  1 
entry  of  the  judgment  of  the  Com 
shows  that  a  set-off  waa  allowed 
sent."     WinMor  ▼.  Dmfford,  132 

The  defendant  was  aoed  in  the  Coui 
under  sect.  122  of  the  9  &  10  Vict 
recover  possession  of  some  nrem 
the  trial,  the  judge  nonsuitea  the 
with  leave  to  move  at  the  next  cou 
set  aside  the  nonsuit,  no  leave  ( 
sworn)  being  reserved  to  enter  a  v 
the  plaintiff.  In  due  time  before 
court-day  the  defendant  received 
through  the  post  that  the  plaint 
apply  to  set  aside  the  nonsuit  an 
verdict  for  the  plaintiff.  The  dcfei 
not  attend  in  pursuance  of  the  nt 
he  was  afterwards  served  with  a  d< 
the  court  had  set  aside  the  non 
directed  a  verdict  to  be  entered 
plaintiff.  Upon  an  application  fo 
hibition  to  restrain  the  judge  fi 
ceeding  upon  his  judgment : 

Held,  that  as  the  defendant 
having  received  the  notice  of  motio 
County  Court  in  due  tinie,  he  oughi 
attended  that  court  and  opposed  the 
and  that  not  having  done  so,  be 
entitled  to  a  prohibition.  Cnme ' 
153 

A  party  is  not  entitled  to  a  writ  of  prohil 
at  the  trial  in  the  court  below,  be  ae 
in  the  proceedings,  and  the  prooeediof 
selves  are  correct  upon  the  fece  c 
Yates  v.  Palmer^  314 

A   prohibition  issued  oat  of  the  Pel 
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h  upon  ita  face  appears  to  be 
1  contains  a  f^ooA  f^und  for 
will  not  be  set  aside  though 
rte.    SuKon  v.  Cox,  362 

riON. 

LWAY  COMPANY. 

)r  not  duly  deliverinf(  goods  at 
'ed  that  when  the  goods  were  re- 
e  office-keeper  of  the  defendants, 
ected  for  C,  the  plaintiff  wished 
arriage  for  the  entire  journey; 
ce-keeper  said  that  he  could  not 
noney,  as  he  had  no  rates  of  pay- 
greater  distance  than  N.,  where 
its'  line  joined  another  railway, 
:  things  would  go  well  enough, 
rrived  in  the  regular  course  at  N., 
ifterwards  delayed  upon  .their 
veen  N.  and  C. 

t  as  the  office-keeper,  being  the 
?  company,    had   not  expressly 

liability,  they  were  responsible 
er  delivery  of  the  goods  at  C, 
Muschamp  v.  The  Lancaster  and 
ction  Railway   Company  (8  M. 

Watson  V.  Ambergate,  Nottinff- 
'ilway  Company,  495 
ited  an  excursion  ticket  in  the 
•ra ; — "  Barnsley  to  King^s-cross, 
Excursion  ticket,  to  return  by 
Ivertised  for  that  purposp  on  any 
}nd  fourteen  days  after  the  date 
t  the  Barnsley  station  a  bill  was 
innouncing  the  hours  of  depar- 
rsion  trains  from  Doncaster  and 
The  Railway  Company's  line 
^ndon  to  Doncaster ;  and  from 
nother  railway  conveyed  passen- 
isley.  l*he  plaintiff,  within  the 
1,  presented  himself  for  con- 
n  London  to  Barnsley  by  one  of 
Ivertised ;  but  was  refused  for 
Q ;  on  the  evening  of  the  same 
anveyed  to  Doncaster  by  another 
tised  trains ;  but  the  next  day, 
ly,  there  was  no  train  to  carry 
t  Doncaster  to  Barnsley. 
t  the  company  had  broken  their 
h  the  plaintiff,  first,  by  refusing 
by  the  earlier  train;  secondly, 
ing  him  on  from  Doncaster  to 

The   Great   Northern   Railway 
pps.,  v.  Hawcroft,  Resp.,  597 
rrier  for  hire  received  a  horse  to 

from  A.  to  B.  At  the  time  of 
of  the  horse,  the  owner  was  re- 
rn  a  ticket,  which,  after  stating 
paid  for  the  conveyance  of  the 
ic  termini  of  the  journey,  con- 


tained the  following  words  t*—*' This  ticket 
is  issued,  subject  to  the  owner's  undertaking 
to  bear  all  the  risk  of  injury  by  conyeyance 
and  other  contingencies ;  and  the  owner  is 
required  to  see  to  the  efficiency  of  the  car- 
riage before  he  allows  his  horses  or  live  stock 
to  be  placed  therein.  The  charge  being  for 
the  use  of  the  carriages  and  loconootive  power 
only,  the  company  will  not  be  responsible  for 
any  alleged  defects  in  their  carriages  unless 
complaint  be  made  at  the  time  of  booking, 
&c.,  nor  for  any  damage,  howeyer  caused,  to 
horses,  cattle,  or  live  stock  of  any  description 
travelling  upon  the  railway,  &c.  I  have 
examined  the  carriages,  and  am  satisfied 
with  ^eir  sufficiency,  and  safety."  Then 
followed  the  signature  of  the  owner : 

Held,  that  this  was  not  a  mere  notice  which 
would  be  void  under  sect.  4,  but  a  special 
contract  within  the  6th  section  of  the  Car- 
riers' Act  (11  Geo.  4  &  1  Will.  4,  c.  68), 
and  protected  the  carrier  from  liability  for 
damage  done  to  the  horse  through  his  neg- 
ligence in  the  course  of  its  journey.  The 
Great  Northern  Railway  Company^  App., 
Morville,  Resp.,  616 

RECOVERY  OF  TENEMENT. 

Where  a  house  and  land  were  demised  by  the 
same  landlord  to  the  same  tenant,  at  an  entire 
rent  of  96/.  but  the  tenancy  of  the  house 
commenced  at  a  different  period  from  the 
tenancy  of  the  land : 

Held,  that  they  could  not  be  seryed  for 
the  purpose  of  suing  in  this  court  for  the  re- 
covery of  a  tenement  the  value  or  rent  of 
which  does  not  exceed  50/.  per  annum, 
under  sect.  122  of  the  County  Courts  Act. 
Winn  v.  Quest,  66 
Where  a  tenant  appeared  to  a  summons  under 
the  122nd  section  of  the  County  Courts  Act, 
and  stated  some  "  cause  to  the  contrary " 
which  the  judge  considered  to  be  insufficient : 

Held,  that  the  term  " show  cause"  means 
such  cause  as,  in  the  opinion  of  the  judge, 
constitutes  a  defence,  and  that  is  a  question 
within  his  jurisdiction. 

A  good  notice  to  quit  being  necessary  to 
determine  the  tenancy,  and  it  being  con- 
tended that  this  was  necessary  to  give  juris- 
diction, and  that,  in  the  present  case  the 
notice  was  bad : 

Held,  that  the  sufficiency  of  the  notice  to 
quit,  and  the  consequent  determination  of 
the  tenancy  or  otherwise,  was  a  question 
wholly  for  the  consideration  of  the  judge, 
and  within  his  jurisdiction.  Fearcn  y.  Nor^ 
val,  1-27 
If  the  rent  of  premises  do  not  exceed  50/. 
per  annum,  the  County  Court  has  jurisdic- 
tion,  under  sect.  122  of  the  9  &  10  Vic4, 
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e.  95,  tikragh  the  MiniiU  v»liie  ii  grealer 
tium  tlitl  Mnoant 

Upon  the  hetriiifr  of  a  plaint  under  tbe 
ftn^goiDff  aeotSon,  the  Conn^  Coort  pro- 
Doonced  jodgment  in  fkTonr  of  the  landlord, 
directing  poeaeaaion  of  the  premiaea  to  be 
ghren  op  *^  *  certain  dajr  aeveral  months 
after.  The  landlord,  treating  this  judgment 
aa  a  nullity,  from  ita  not  heing  conformable 
to  the  act  and  the  mlea  made  under  it,  de- 
dined  to  act  upon  it,  but  commenced  another 
adaon,  and  again  recovered  judgment 

Upon  a  motion  for  a  pionibition,  moved 
upon  l^e  ground  that  a  prior  judgment,  unre- 
aenred,  waa  pending : 

Held,  tluSt,  aa  the  first  judgment  waa  a 
nullity,  the  landlord  waa  justified  in  ^«ating 
it  aa  auch,  and  in  commencing  a  freah  action. 
^MToa  T.  Nonxdt  174 

The  122nd  section  of  the  County  Courts  Act, 
oontemplatea  the  ordinary  rdationship  of 
landlord  and  tenant,  and  not  that  of  mort- 
jgagor  and  mortgagee.    Ja»e9  ▼.  Owen,  176 

"Wnere  the  property  itself  is  situated  out  of  the 
kmadiction  of  the  County  Court,  proceed- 
inga  cannot  be  taken  there  for  the  recoveiy 
ofpoaaeaaion  under  sect  122  of  tbe  County 
Courts  Act,  although  both  plainti£f  and  de- 
Hmdant  are  residing  within  the  jurisdiction. 
BBis  r.  Peache^,  241 

A.  entered  into  a  written  agreement  with  B.  to 
take  certain  premises  at  a  rent  of  20s.  a  week, 
payable  on  demand,  four  weeks*  notice  by 
either  party  to  be  a  valid  and  legal  notice : 
subsequeotly  the  rent  was  reduced  by  a  verbal 
arrangement  to  169.  a  week :  and  a  plaint 
was  sfterwards  entered  in  the  County  Court, 
under  the  122nd  section  of  the  County 
Court  Act,  to  eject  tbe  tenant.  It  was 
sworn  by  the  tenant  tiiat  tbe  yearly  value 
was  more  than  50/. 

Held,  that  the  verbal  arrangement  did 
not  discharge  the  original  agreement ;  that 
there  was  no  fresh  demise ;  and  a  writ  of 
prohibition  was  granted  accordingly  to  re- 
strain the  proceedings  in  tbe  County  Court. 
Crowley  v.  Vitty,  582 

Certwrari  does  not  lie  for.  A  question  of  title 
is  not  necessarily  involved  in  a  plaint  for. 
Price  V.  Price,  333 

REPLEVIN. 

Hie  County  Courts  have  jurisdiction  in, 
although  the  sum  in  dispute  exceeds  20Z. 
lie  County  Court  of  Jjancashire^  91 

The  declaration  on  a  replevin  bond  set  forth 
that  A.  H.  levied  his  plaint  in  a  County 
Court  held  under  9  &  10  Vict.  c.  95,  against 
the  present  plaintiff,  and  a  judgment  by  that 
court  Uiat  A.  H.  should  take  nothing  by  his 


writ,jmNil|wM,  &e.  Plea,  m 
and  iaaue  thereon.  Amiottleoi 
inga  of  the  County^  Coori  wi 
atating  that  the  eaae  had  been 
for  want  of  juriadkticNii,  on  the 
disputed  title  having  been  awon 
Held,  that  aa  tfaia  entax  did 
the  averment  in  the  deelantioo 
dant  waa  entilled  to  jwi'g-tf" 
Sttmiope^  105 

In  renlevm  the  Coontj  Coai  haa 
although  the  damagea  aie  laid 
and  it  is  no  ground  fbr  a  ptohil 
verdict  ia  given  for  damagea  abo 
Re  the  ComUy  Ctmri  ofLtmemd 

Applioatwn  for  oerriora is  to  nmo\ 
to  a  judge  in  diambera  in  the  fi 
Boioea  v.  Evantt  Wi 

A  replevin  bond  eondituMied  for  1 
pleyying  to  appear  at  the  next  C 
to  be  holden  at»  &e.,tiiatnothei 
Court  holden  under  the  9  &  1< 
and  then  and  there  to  proeecute 
effect,  is  inaufficient  ainoe  ^at  a 
Notice  bttUff  given  to  ptodn 
and  the  defonoanta  declining  t 
when  called  for,  a  coot  obtained 
danta  waa  put  in  bj  the  phuntifl 
the  defendant  promiced  the  orig 
Held,  that  the  idaintiffii  wen 
have  the  copjT  vead,  audthatth 
could  not  insist  on  the  bond  bei: 
proved  by  the  attesting  witness. 
Held  idso,  that  the  whole  an 
rent  distrained  for  was  recoverabk 
An  averment  in  the  dedarat 
said  County  Court  had  not,  at 
the  taking  of  tbe  said  bond,  anj 
to  bear  or  determine  any  action 
is  a  sufficient  allegation  after  a  vi 
had  not  jurisdiction  at  the  time 
to  the  sheriff.    Edmonds  v.  Cha 

To  obtain  a  writ  of  certiorari  to  re 
tion  of  replevin,  it  is  required  b 
section  of  the  9  &  10  Vict.  c.  9. 
claration  should  be  made  that  t 
corporeal  hereditament,  &c.,  is 
or  that  the  rent  in  respect  of  iriii 
tress  had  been  taken  was  mon 
and  also  that  a  bond  should 
into,  with  aureties  to  be  appro 
clerk  of  the  court,  to  proeecute  ti 
effect,  and  without  delay,  and  to  p 
the  court  by  which  the  suit  shoi 
that  such  title  was  in  dispute,  or 
was  ground  for  believing  that  th 
or  damages  was  more  than  20L 

Held,  that  it  is  not  necessaiy 
conditions  should  be  complied  i 
applying  for  a  certiorari. 
Held,  also,  that  the  13  &  U  ^ 
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;   apply   to    actions    of    replevin. 
us,  445 

RULES, 
onstraction  of,  604 


SEAMEN'S  WAGES 

aCTION. 

SHERIFFS'  COURT. 

or  commissioner  of  the  Sheriffs' 
London  has  no  power  to  certify 
le  County  Courts  Act,  sect.  129> 
action  was  fit  to  be  brought  in  any 
ajesty^s  Superior  Courts  of  Record. 
V.  Oppenkam,  238 

SET-OFF. 

r  brought  his  action  in  a  Superior 
inst  the  defendant  for,  and  proved  a 
more  than  20/.  There  were  cross 
between  the  parties,  which  had  not 
need,  llie  defendant  pleaded  and 
let-off,  which  reduced  the  plaintiff's 
)w  20/.,  and  the  verdict  passed  ac- 
A  rule  nisi  having  been  obtained 
:  10  Vict.  c.  95,  s.  129,  for  leave  to 
ingestion  upon  the  roll  to  deprive 
iff  of  his  costs,  on  the  ground  that 
to  have  sued  in  the  County  Court : 
hat  the  case  did  not  come  within 
Woodhams  v.  Newman,  231 

TING  Demands. 

EBTS  ACT,  8  &  9  Vict.  c.  127. 

r  commitment  by  the  judge  of  the 
Court  in  London,  under  s.  1  of 
t.  c.  127,  recited  that  T.  K.  "of 
,  &c.  in  the  city  of  London,"  being 
&c  ,  and  then  being  at  Fleet-lane, 
within  the  jurisdiction  of  this  court, 
Doned,  &c.,  and  having  appeared, 
id  to  pay  by  instalments  of  2/.  per 
d  that  the  first  instalment  had  not 
;  and  then  ordered  the  said  T.  K. 
risoned  in  the  debtors'  prison  for 

London,  *'  being  the  city  in  which 
.  K.  hath  been  resident:" — 
Held,  on  return  to  a  writ  of  habeas 

Patteson  and  Coleridge,  JJ.,  after- 
firmed  by  the  Court  of  Common 
at  the  warrant  was  bad  because  it 
Eite  that  the  debtor  bad  been  sum- 
show  cause  against  his  committal. 
nman«  C.  J.  and  Erie,  J.  dissen- 

Held  (Patteson,  J.   dissefitiente). 


that  the  statement  of  residence  was  8u£3cient, 
— first  because  the  act  of  Parliament  inten- 
ded a  committal  to  the  gaol  of  the  district 
which  had  original  jurisdiction  in  the  matter, 
and  not  of  that  in  which  the  debtor  resided 
at  the  time  of  commitment;  and  secondly, 
because,  if  not,  still  the  words  '*  hath  been 
resident"  imported  a  continuance  of  resi- 
dence up  to  the  time  of  the  commitment. 
Ex  parte  Thonuis  Kinning,  I 
Under  8  &  9  Vict.  c.  127,  s.  1,  which  provides 
that  a  debtor  against  whom  a  judgment  has 
been  obtained  may  be  summoned  before  any 
one  of  certain  inferior  courts,  and  that  if  he 
appears  to  have  the  means  of  paying  by  in- 
stalments, and  shall  not  pay  at  such  times  as 
the  court  shall  order,  the  judge  may  commit 
him  for  any  time  not  exceeding  forty  days : 

Held,  affirming  the  decision  of  the  Court 
of  Common  Pleas,  and  the  judgments  of 
Patteson  and  Coleridge,  J  J.,  that  a  summons 
to  show  cause  why  the  debtor  should  not  be 
committed  is  necessary  previous  to  the  com- 
mittal. Erie,  J.,  and  Martin  B.,  disseniien' 
tilfus. 

In  trespass  for  fslse  imprisonment,  the 
defendant  pleaded  that  W.  T.  recovered  a 
judgment  against  plaintiff:  that  the  plaintiff 
was  summoned  before  an  inferior  court  under 
8  &  9  Vict.  c.  127,  s.  1,  when  an  order  was 
made  for  payment  by  instalments:  that 
plaintiff  made  default,  which,  being  proved 
before  the  said  court,  the  judge  duly  and 
according  to  the  form  of  the  statute,  and  at 
the  request  of  the  defendant,  the  attorney  of 
W.  T.  acting  upon  his  retainer,  ordered  the 
plaintiff  to  be  committed  to  prison  for  forty 
days;  that  the  defendant,  as  such  attorney, 
delivered  the  warrant  to  an  officer  to  be 
executed,  who  arrested  the  plaintiff  and  de- 
tained him  in  prison. 

Replication,  that  the  said  judge  did  not 
order  that  the  plaintiff  should  be  committed 
modo  et  forma. 

Held,  reversing  the  decision  of  the  Court 
of  Common  Pleas,  that  the  traverse  in  the 
replication  put  in  issue  the  fact  of  the  making 
of  the  order  of  committal  only,  and  not  its 
validity. 

Qu€ere — Whether,  although  the  plaintiff 
below  was  entitled  to  his  discharge  on  habeas 
corpus,  he  can  sue  under  the  circumstances 
in  trespass  for  an  erroneousorder  of  the  judge. 

But  if  he  can,  the  attorney  of  the  party  is 
liable  for  ordering  the  warrant  of  the  judge 
to  be  put  in  execution.  Buchanan^  plaintiff^ 
in  error,  v.  Kinning,  dtfendant  in  error,  504 

SMALL  DEBTS  COURT. 

An  inferior  Court  of  Record,  the  jurisdiction 
of  which  is  not  limited  as  to  amount,  though 
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it  is  M  to  locilifyt  is  not  "a  eooit  to  tlie 
faoofwy  of  small  debts'*  withhi  the  DMUiinfif 
of  7  &  8  Vict  e.  90,  ■•  68.  Waken  t.  TWr- 
f0i^413 

SPECIAL  DEFENCE. 

Where,  to  sn  action  on  a  promissoij  note,  the 
defence  is  want  of  consideration,  five  days' 
notice  of  sneh  defence  most  be  giren  to  Uie 
plsintilf,  alihoog:h  not  one  of  the  special 
defences  named  in  sect  76. 

Sect.  78  empowers  this  court  to  applj  the 
practice  of  the  Superior  Courts  in  cases  not 
otherwise  |»ovidea  for.  Bwm$  y.  Jitmet  ttnd 
anof  A«r,  36 

Defendant  who  has  pleaded  a  spedal  defence  is 
jet  entitled  to  go  into  any  other  defence 
which  does  not  require  to  be  spedaU  j  pleaded. 
Bowd^e  ▼.  Dtueombe^  59 

SPLITTING  DEMANDS. 

Tlw  63rd  section  of  the  County  Courts  Act 
(9  &  10 Vict  c.  95),  enacts,  that  "it  shall 
not  be  lawful  for  any  plaintiiT  to  divide  any 
cause  of  action,  for  the  purpose  of  bringing 
two  or  more  suits  in  any  of  the  said  courts, 
but  anr  plaintiff  having  cause  of  action  for 
more  than  20/.  for  which  a  plaint  might  be 
entered  under  this  act,  if  not  for  more  than 
90(.,  may  a  band  on  the  excess,  &c."  Held, 
that  the  term  "  cause  of  action  '*  does  not 
mean  a  cause  of  sction  on  on%  single  entire 
contract,  bat  should  be  interpreted  *'  cause 
of  one  action.'* 

In  an  action  on  a  tradesman's  bill,  although 
each  item  of  goods  supplied  or  work  done 
constitutes  a  separate  contract,  so  that  after 
the  stipulated  price  becomes  due  the  trades- 
man could  sue  for  one  item,  yet  the  under- 
standing is,  that  it  shall  be  united  with  other 
items  to  form  one  entire  demand. 

Held,  therefore,  that  the  C3rd  section  ap- 
plies to  the  case  of  a  tradesman's  bill  in 
which  one  item  is  connected  with  another  in 
this  sense,  that  the  dealing  is  not  intended 
to  terminate  with  one  contract,  but  to  be 
continuous,  so  that  one  item,  if  not  paid, 
shall  be  united  with  another  and  form  one 
entire  demand. 

But,  semble,  that  the  term  '*  cause  of  ac- 
tion '*  will  not  extend  to  cover  all  contracts 
executed,  however  dissimilar  in  character, 
which,  according  to  modem  practice,  could 
be  included  in  one  indebitatus  count. 

Whether  this  court  could  interfere  by  pro- 
hibition where  the  total  sum  due,  being  under 
20/.,  was  wholly  within  the  jurisdiction  of 
the  County  Court,  although  several  plaints 
had  been  Drought  upon  the  several  items, 
qtuerel^ 

Qtuere,  also,  in  what  manner  the  fact  of 


the  abandonment  by  a  nlsinliff  of 
above  201.  upon  any  daiiB,  as  p 
the  63rd  section,  shonld  be  nan 
upon  the  proeeefinif  of  tiie  eom 
relieve  the  defendant  Urmn  lotnre 
such  excess  so  abandoned?  G 
Aykroyd,  79 
A  plaintiff  had  brapgfat  two  setit 
Conntj  Court  against  tta  same 
one  of  tort  for  an  assaalt>  the 
contract  for  the  amoont  of  a  sa 
incurred  by  reason  of  dia  assanlt: 

Held,  that  these  woe  distinct 
action,  and  might  be  sqiaratdj  t 
the  Counter  Court.  Hartteg  t.  A 
Where  a  plaintiff  bad  split  Ida  dei 
obtainea  judgment  in  two  actio 
same  "  cause  of  sction  **  onder  Ae 
OriwMep  T.  Akyrofd{l  Cox  k  ^ 
and  it  appeared  mm  tbe  per 
demands  annexed,  that  two  plunt 
entered  on  the  same  day  by 
plainti£^  against  the  same  d^ 
goods  sold  and  defivered : 

Held,  that  thia  waa  a  aoffid 
apparent  upon  the  feoe  of  the  | 
to  enable  this  Court  to  issue  a 
against  proceeding  in  the  second  i 

Prohibition  will  issue  after  jnd 
execution  levied  but  not  satia 
worth  y,  DowwtUy  118 
Plaintiff  brought  two  actions  in  1 
Court  against  the  defendant, 
19/.  8<.  Ad,  rent  in  arrear,  the 
9/.  14s.  2d.  for  double  value  for  b' 
after  notice  to  quit,  under  stat. 
c.  6S,  s.  1  : 

Held,  that  these  were  distinct 
action  "  within  the  meaning  of  tl: 
the  County  Courts  Act,  and  migb 
the  subjects  of  separate  plaints : 

Held,  also,  that  the  County 
jurisdiction  in  sudi  action  for  do 
it  being  "  a  plea  of  personal  action 

Where  the  parties  had  conaente 
to  get  rid  of  the  objection  that  ^ 
divided   his    demand,  that   he 
nonsuited  on  one  of  the  plaints,  i 
nonsuited  accordingly : 

Held,  that  this  consent  was  a 
the  objection.  Wickkam  v.  Lee,  1 
Defendant  being  indebted  to  plaintil 
exceeding  20/.  they  entoed  a  pla 
County  Court  for,  and  recovered,  1 
The  plaintiffs  afterwards  snedforti 
in  the  superior  court,  the  dcdm 
taiuiug  counts  for  money  lent,  f^ 
and  account  stated.  Defendanl  p 
the  whole  declaration  the  fonw 
Court  judgment,  and  that  the  pliii 
cause  of  action  for  the  19/.  9a  U 
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in  the  declaration  for  which  a 
j,  if  the  whole  had  heen  under 
been  entered  at  the  time  of  so 
for  the  19/.  9*.  6rf. : 
at  it  should  have  averred  the 
ction  in  the  County  Court  to  be 
s  those  for  which  the  action  was 

the  Superior  Court ;  and  that 
iction  "  in  the  63rd  section  of  the 
let.  c.  95,  does  not  include  all 
be  inserted  in  one    indebitatus 

whether,  when  the  plaintiff  re- 
the  excess  over  20/.,  to  enable 
in  the  County  Court,  it  should 
it'ered  upon  the  judgment  of  the 
art  accordingly,  that  the  excess 
;d,  and  that  the  judgment  is  in 
?e  of  all  demands  ?  Gregory  and 
Chidsey,  145 

lintiff  bad  a  cause  of  action  ex- 
/.  but  nevertheless  sued  in  a 
jrt  for  part  only  of  his  demand, 
ed  such  part,  and  it  did  not  appear 
ity  Court  that  the  claim  was  part 
receding  20/.,  or  that  plaintiff  had 
ing  to  show  that  he  abandoned 
beyond  20/. : 

at  he  might  still  sue  in  the 
)urt  for  the  excess,  if  above  20/. 
nold,  320 

med  out  two  plaints  in  a  .County 
e  particulars  of  the  first  exceeded 
ic^and  labour,  and  goods  sold  and 
nd  purported  to  give  credit  for  a 
(ving  a  balance  under  20/.  The 
of  the  second  plaint  were  items 
lent  and  interest,  not  exceeding 
B  20/.  Some  of  the  items  in  the 
were  contemporaneous,  but  there 
ms  in  any  other  way  connected. 
A  were  heard,  and  the  plaintiff 
irtain  amounts  in  respect  thereof, 
its  in  support  of  a  motion  for 
hibition,  on  the  grounds  that  the 
lad  been  reduced  below  20/.  by  a 
that  the  two  plaints  constituted 
;ire  cause  of  action,  showed  that 
tions  were  raised  at  the  hearing, 
ere  had  never  been  any  account 
lich  it  had  been  agreed  that  the 
Id  be  allowed ;  but  did  not  show 
intiff,  at  the  hearing  of  the  first 
;d  more  than  20/.  to  be  due,  or 
had  not  been  at  the  hearing  an 
t  between  the  parties  to  allow  the 

it  the  affidavits  were  defective 

grounds;  that  the  judge  might 

be  defendant  had  consented  to 

)n  of  the  claim,  and  that  such 

3g 


consent  need  not  appear  on  the  particulars  of 
demand. 

Held,  also,  that  the  particulars  of  the  two 
plaints  did  not  form  one  cause  of  action 
within  9  &  10  Vict.  0.  95,  s.  93,  and  that  this 
was  not  a  case  of  splitting  demands.  Kimp' 
ton  v.  fVilley,  350 
The  printed  prospectus  of  a  school  was  handed 
to  the  defendant  as  the  terms  of  the  contract 
between  him  and  the  plaintiff,  except  that 
the  amount  to  be  paid  was  altered : 

Held,  that  it  did  not  require  an  agreement 
stamp  under  55  Geo.  3,  c.  184.  Clay  v. 
Crofts,  530 

SUGGESTION. 

The  effect  of  9  &  10  Vict.  c.  95,  as.  4,  5, 6,  is 
only  to  repeal  in  a  qualified  way  the  various 
County  Courts  Acts  specified  in  the  schedule ; 
and,  therefore,  where  an  action  was  brought 
in  the  Superior  Court  prior  to  the  County 
Courts  Act  coming  into  operation,  but  tried 
afterwards,  a  suggestion  may  still  be  entered 
to  deprive  the  plaintiff  of  costs,  where,  as 
in  the  Middlesex  County  Courts  Act,  that 
is  the  proper  mode  of  proceeding.  Sa$uom 
V.  Price,  40 

In  an  application  for  leave  to  enter  a  sugges- 
tion to  deprive  the  plaintiff  of  costs  for  having 
brought  an  action  m  the  Superior  Court  for 
a  cause  of  action  that  was  within  the  juris- 
diction of  the  County  Court,  it  is  necessary 
that  the  affidavit  should  expressly  show  every 
particular  requisite  to  give  jurisdiction  to  the 
County  Court,  and  negative  every  exception, 
llierefore,  where  the  affidavit  omitted  to 
show  that  the  cause  of  action  arose  wholly 
or  in  some  material  part  within  the  jurisdic- 
tion of  the  County  Court  within  which  de- 
fendant resided  at  the  time  of  action  brought, 
or  that  he  had  resided  there  within  six 
months,  the  aplication  for  leave  to  enter  the 
suggestion  thereupon  was  refused.  Bailey 
v.  Robson,  122 

An  affidavit  in  support  of  an  application  to  enter 
a  suggestion  to  deprive  a  plamtiff  of  costs  for 
having  sued  in  a  Superior  Court  for  a  causo 
of  action  that  was  within  the  jurisdiction  of 
the  County  Court,  must  negative  the  excep- 
tions to  the  jurisdiction  of  the  County  Court, 
by  showing  that  defendant  did  not  come 
within  either  of  such  exceptions. 

Therefore  where  the  affidavit  did  not  show 
that  the  defendant  in  the  court  below  was  not 
an  officer  of  the  County  Court,  it  was 

Held  to  be  insufficient,  and  leave  to  enter 
the  suggestion  thereon  was  refused.  Meetan 
v.  NichoUs,  123 

In  an  applieation  for  leave  to  enter  a  suggestion* 
to  deprive  the  plaintiff  of  oosts  for  having 
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liioii|{lit  an  aetioii  in  the  Saperior  Ck>nrt,  for 
•  debt  that  wai  wifhin  tbe  jnrisdietion  of  the 
-  Coantr  Gowtk  it  is  neoenuj  ibtt  tbe  affi- 
dant  thoold  expcetshr  state  tbe  heU  tbat  |(o 
to  eatabliab  that  defendant  was  within  tbe 
Jnriidictbn  of  the  Inferior  Court  at  the  time 
of  tbe  action  brooght 

Tberdbre*  where  tbe  affidant  omitted  to 
aTtr  that  at  the  time  of  action  brought  de- 
fsndant  dwelt  or  carried  on  his  business 
within  the  Jurisdiction  of  the  Counfy  Ck>urt, 
this  court  refosed  leafe  to  enter  a  suggestion 
to  deptiTe  the  pfauntiff  of  his  costs.  Matthew 
T.  BroMghaa,  125. 
On  a  motion  for  a  suggestion,  it  is  not  ne- 
cessarj  to  negatiTC  the  fad  that  plaintiff 
is  an  attomejy  that  is  matter  that  properly 
should  come  fiom  the  other  side.  Amtter  t. 
Coaiy»  141. 
Final  judgment  on  a  verdict  for  less  than  20L 
was  signed  on  the  17th  of  May.  A  summons 
atchsinbers  was  taken  out  to  show  cause 
wl^^  tbe  defbndant  should  not  enter  a  sug- 
geroon  to  depriTo  the  plaintiff  of  costs,  and 
was  dismissea  for  insumciencj  of  the  affidant. 
Two  otiier  summonses  were  aflerwards  taken 
ou^  and  also  dismissed  on  the  ground  tbat 
the  matter  had  beenpreriously  disposed  of 
bj  another  judge.  Then  an  application  was 
made  to  tbe  court  within  the  first  four  days 
of  term. 

Held  that  the  application  was  in  time,  and 
was  not  precluded  by  the  preyious  application 
at  chambers. 

The  affidavit  in  support  of  the  application 
for  leave  to  enter  a  suggestion,  stated  that 
tbe  defendant,  at  the  time  of  bringing  tbe 
action,  carried  on  his  business  at  No.  133, 
Fenchurch-street,  in  the  city  of  London,  and 
dwelt  and  carried  on  his  business  in  the  city 
of  London  aforesaid,  and  that  the  plainti£P, 
at  the  commencement  of  the  suit,  did  not 
dwell  more  than  twenty  miles  from  the  de- 
fendant, but,  on  the  contrary,  did  dwell  within 
tbe  distance  of  one  mile  from  the  defendant.    | 

Held,  to  be  insufficient,  inasmuch  as  it  did  j 
not  show  that  the  action  was  not  one  in  which 
there  is  a  concurrent  jurisdiction  with  the 
Superior  Courts,  under  sect.  112  of  the  City 
of  London  Act  (10  &  1 1  Vict.  c.  Ixxi.),  and 
which  is  th^re  given  in  cases  where  the 
plaintiff  dwells  more  than  twenty  miles  from 
the  defendsnt. 

Whether  a  suggestion  may  be  entered  where 
tbe  plaintiff  does  not  dwell  more  than  twenty 
miles  from  the  defendant's  place  of  business, 
although  he  dwells  more  than  twen^  miles 
from  defendant's  dwelling,  qutere  ?  Peterson 
amd  another  v.  Davis,  148 
Upon  an  application  to  enter  a  suggestion  upon 
the  roll  to  deprive  a  plaintiff  of  qpsts,  on  the 


gromid  thai  IIm  ttMtm 

brought  in  tiiA  GouBlgr  GmbM^ 
to  n^gativo  that  tiw  j«%aof ' 

Court  certified  thai  die  Mlin 

brought  in  mdi  SmNrior  Go 

Vict  c.  95, a.  lai.)    Nmit.B 

Upon  the  heanng  of  a  SDOUBOM  b 

atdiambers*  ta 

roll  to  denim  tiie 

County  Coato  Aol»  hi  ohiectii 

tethA  miHUmmmwit  of  HiBflfldn 
summons  waa  ijoaniod  tiat  * 
might  be  amendod,  Hm  mtte 
came  on  upon  thuamwidadsfld 
judf{e  made  tiie  otdsr.  Upoas 
rescind  thai  oida^  this  eoort  n 
tertain  any  obieetioii  to  tiia  aofl 
affidant  wlu^  had  nol  been  m 
bers. 

The  order  did  nol  in  tenaaie 
to  be  brought  in. 
Held  to  be  nmiaoenaiy. 
SewtbUf  thai  an  aAdanl»  n 
that  the  aotion  ougfal  to  have  I 
in  the  Bloomabuiy  County  G 
plaintiff  and  ddbndani  naidec 
u  insufficient  to  show  a  nddem 
jurisdiction.    8mgp0l  t.  Cote,  t 

In  order  to  obtain  leave  to  hai 
brought  in  Ibrthepnrpoee  of  ea 
gestion,  to  deprive  a  pi^»"*»^  < 
only  necesssij  to  ahow  tiie  ooi 
sonable  ground  for  doing  so,  ; 
the  case  within  the  stat.  9  &  1 
ss.  128,  129.  Tbe  rule  in  Bn 
(1  Cox  Macrae),  affirmed. 

Where  the  affidavit  of  tbe  defeo 
only  where  the  plaintiff  earned 
but  did  not  show  where  he  resic 
omitted  to  specify  the  partia 
Courts  within  which  a  material 
cause  of  action  arose*  the  court, 
although  the  affidavit  waa  manil 
cient,  made  the  rule  absolute  fi 
of  a  suggestion.    Hoffter  v.  f 

In  order  to  obtain  leave  to  enter 
on  the  record  to  deprive  tbe 
costs  under  the  County  Cooita  * 
fendant  must  expressly  negsti 
plaintiff  is  within  any  of  the  e 
the  128th  section ;  and  in  ne^ 
that  tbe  defendant  resides  m 
miles  of  tbe  plaintiff^  it  is  not  i 
say  that  he  resides  within  a  ib 
and  within  tbe  jurisdictien  of 
Court 

The  court  cannot  order  judga 
plaintiff,  without  costs,  to  be  cs) 
the  129tb  section,  without  asm 
the  record.    Broodier  v.  Cosfttt 

On  an  application  for  leaie  to  csti 
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nive  the  pluntiff  of  costs,  where 
it  did  not  state  in  teims  that  the 
■esided  within  twenty  miles  of  the 
le  court  discharged  the  rule  with 
mett  ▼.  Colson,  202 
Dter  a  suf(f[;estion  on  the  roll  to 
plaintiff  of  costs  after  judf|[nient, 
be  a  previous  application  to  set 
judgment,  if  signed.  If  there  be 
i  entered  on  the  record,  an  appli- 
\j  to  enter  a  suggestion  cannot  be 

the  provisions  of  sect.  129  are  ap- 
;he  case  ofa  judgment  by  default. 

Smith  V.  Roberts^  210 
enter  a  suggestion  to  deprive  a 
costs  under  the  County  Courts 

judgment  is  already  signed,  the 
it  be  to  set  aside  the  judgment  as 

enter  a  suggestion.      Moore  v. 
12 

int  is  unable  to  ascertain  whether 
las  been  signed,  so  as  to  enable 
y  for  leave  to  entertain  a  sugges- 
>urt  will  grant  a  rule  to  set  the 
side,  if  entered,  &c.     Vicars  v. 

1  which  was  founded  a  motion  for 
suggestion  to  deprive  the  plaintiff 
(  under  the  County  Courts  Act, 
'the  cause  of  action  arose,  in  some 
int,  within  the  jurisdiction  of  the 
r  County  Court,  in  which  the 
dwells  and  carries  on  business, 
;  goods,  except  to  the  amount  of 
elivered  to  the  defendant  at  the 
b-house,    which  is    within    the 

of  the  Westminster  County 
is  the  place  where,  before  and  at 
icement  of  this  suit,  the  defen- 
d  is  employed,  and  dwells  and 
is  business,  and  that  neither  the 
'  northe  defendant  is  an  o£Bcer  of 
nster  County  Court,  nor  was  any 
3  said  County  Court  a  party  con- 
i  matter  in  question  in  this  cause." 
be  insufficient,  inasmuch  as  it 
ow  that  defendant  "  dwelt"  or 
"  his  business,  at  the  time  of 
rought,  within  the  jurisdiction  of 
aster  County  Court, 
be  insufficient,  also,  because  it 
leither  plaintiff  nor  defendant  is 
the  court,  whereas  it  should  have 
leither  of  them  was  an  officer  at 
;he  action  brought, 
the  128th  section  of  the  County 
enabling  an  action  to  be  brought 
ior  Courts,  "  when  the  cause  of 
lot  arise  whoUy  or  in  some  ma- 

within  the  jurisdiction  of  the 


court  where  the  pluntiff  dwells  or  carries  on 
his  business  at  the  time  of  the  action  brought," 
is  not  that  *'  if  no  material  part  of  the  cause 
of  action  arises  out  of  the  jurisdiction,*'  and, 
not  as  generally  read,  *'  if  any  material  part 
arises  within  it."    Dodd  v.  fVigUy,  213 

If  defendant  suffers  judgment  to  go  by  default, 
and  the  juiy  on  the  writ  of  inquiry  assess  the 
damages  at  408,  only,  he  is  not  entitled  to 
enter  a  suggestion,  to  deprive  the  plaintiff  of 
costs  under  the  County  Courts  Act.  Cress- 
well,  J.,  dissentiente.    Reed  v.  Shrubsole^  236 

The  rule  nisi  to  enter  a  suggestion  to  deprive  a 
plaintiff  of  costs,  because  the  sum  recovered 
m  an  action  of  tort  was  less  than  5/.  under 
sect.  129  of  the  County  Courts  Act,  mutt 
state  upon  what  ground  it  was  obtained. 

Where  the  rule  nisi  in  such  a  case,  stated 
only  that  the  verdict  found  for  the  plaintiff 
was  less  than  20/.  it  was  held  to  be  insuffi- 
cient, and  the  rule  was  discharged  with  costs. 
Snook  V.  Dorman  and  another,  239 

In  an  affidavit  to  enter  a  suggestion  it  is  suffi- 
cient to  state  that  the  cause  of  action  arose 
within  the  jurisdiction  of  the  court,  without 
specifically  stating  where  or  in  what  manner 
the  cause  of  i^ion  arose.  Tennison  v. 
Mortimer,  250 

It  is  not  sufficient  for  an  affidavit  for  a  sugges- 
tion merely  to  state  that  the  cause  of  action 
arose  withm  the  jurisdiction  of  the  court,  but 
a  prima  facie  case  for  a  suggestion  must  be 
made  out. 

Therefore,  where  the  affidavit  stated  that 
the  orders  for  the  ^oods  sold  were  written  at 
K.,  which  is  withm  the  jurisdiction  of  the 
County  Court  of  B. ;  and  a  counter  affidavit 
stated,  that  though  written  within,  the  orders 
were  delivered  out  of,  the  jurisdiction ; 

Held,  to  be  insufficient,  as  no  cause  of 
action  arose  until  the  orders  were  delivered. 
Wood  and  others  v.  Clutterbnck,  252 

A  stranger  to  the  cause  may  make  an  affi- 
davit deposing  to  the  facts  necessary  to 
be  brought  before  the  court,  for  the  purpose 
of  entering  a  suggestion  on  the  roll  to  deprive 
the  plaint^of  costs  under  the  County  Courts 
Act,  9  &  10  Vict.  c.  95. 

A  plaintiff  traversing  the  suggestion  is  not 
entitled  to  the  costs  of  the  issue,  though  he 
succeeds.     Walker  v.  Fumell,  275 

An  affidavit  for  a  suggestion  to  deprive  the 
plaintiff  of  costs  stated  that  "  before  and  at 
the  time  this  action  was  brought,  deponent 
earned  on  his  business  at  &c.,  within  the 
district  of  Southwark,  in  the  county  of 
Surrey,  and  within  the  jurisdiction  of  the 
Southwark  County  Court,  holden  under  the 
provisions  of  the  said  act,  and  that  the  cause 
of  action  arose  on  some  material  point  within 
the  jurisdiction   of  the   County  Court   of 
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Sooihwark  aforetaid.  and  that  at  the  time  of 
the  eommenoeiiieiit  of  this  aotioo,  the  plaiDtiff 
did  not  dwell  more  than  twenty  miles  from 
deponent,  but  dwelt  within  twenty  miles  from 
Uie  deponent,**  &c. 

Held,  to  be  insnffident,  because  it  did  not 
distinctly  show  that  defendant  dwelt  within 
twenty  miles  from  plaintiff,  insomuch  that 
penmy  conld  not  be  assiKned  upcm  it  if 
plaintiff  dwelt  more  than  twenty  miles  from 
dd^dant.  Duck  v.  Bartoit,  277 
Hie  defendant  applied  to  a  judge  at  chambers 
for  time  to  brin/r  in  the  roll  that  a  suflrxestion 
might  be  entered.    The  affidavit  was  insuffi- 

..dent,  and  the  summons  was  dismissed. 
Judgment  was  then  signed  and  execution 
issued.  On  an  application  to  the  court  on 
amended  affidavits,  a  rule  wnn  granted  to  set 
adde  the  judgment,  &c.,  and  fur  a  sngges- 

.  tion,  the  defendant  paying  the  costs  of  the 
jodgment,  execution,  and  of  the  rule.  Po- 
Umd  r.  BUller,  302 
Ad  affidavit  for  a  rule  to  enter  a  suggestion  to 
deprive  the  plaintiff  of  costs,  under  9  &  10 
Vict  c  95,  s.  129,  stated,  **that  the  plaintiff 

.  dwells  in  Keppel-strect,  Russell-square,  in 
the  county  of  Middlesex,  within  twenty  miles 
of  the  defendant,  who  dwells  at  65,  Park- 
street,  Russell-square." 

Held,  not  to  be  suffident,  inasmuch  as  it 
did  not  distinctly  state  that  plaintiff  and 
defendant  resided  within  twenty  miles  of  one 
another. 

The  court  will  not  take  judicial  notice  of 
distances.  The  test  of  sufficiency  of  such 
an  affidavit  is,  whether  perjury  could  be 
maintained  upon  it. 

The  affidavit  should  state  explicitly  that 
the  residence  of  the  plaintiff  is  situate  within 
twenty  miles  of  the  residence  of  the  defen- 
dant.    Kirby  V.  Hickson,  309 

On  a  motion  for  a  suggestion  to  deprive  the 
plaintiff  of  costs,  if  the  defendant  makes  out 
a  good  prima  facie  case,  and  there  appears 
to  be  reasonable  grounds  for  entering  a  sug- 
gestion, it  is  sufficient.    fValker  v.  Wall,  318 

An  affidavit  for  a  rule  to  enter  a  suggestion, 
which  throughout  described  the  defendant 
merelv  as  "  deponent :  ** 

Held,  not  bad  on  that  account. 
The  affidavit  stated  that  "  no  officer  of  the 
said  County  Court  was  or  is  a  party  to  this 
action : " 

Held,  to  be  a  sufficient  negativing  of  the 
exception  in  the  act  and  statement,  that 
neither  the  plaintiff  nor  the  defendant  was 
at  the  time  of  the  commencement  of  the 
action  an  officer  of  the  County  Court.  Kind 
and  another  v.  Jones,  329 

An  action  was  brought  in  the  Queen^s  Bench 
to  recover  a  sum  under  20/.    The  plaintiff 


took  out  a  summoiia  to  tiy  bafim 
This  snmmoiia  was  oppoaed  by 
dant,  and  the  jodge^  with  tiie  eon 
defendant,  made  an  oider  dan 
summons,  and  ordmng  that,  m  tl 
the  plaintiff  obtslninff  a  Tsdid^ 
should  be  taxed  upoa  tbe  lu||hcr 
the  trial  the  plaintiff  obtained  a  \ 
6/.  12s.  Tbe  defendaDt  then  i 
leave  to  enter  a  aojcgeatioB  lo  d 
plaintiff  of  eosta :  biit» 

Held,  that,  after  the  ptoceefafn 
hers,  the  defendant  «aa  not  eat 
suggestbn.     GosUmg  t.  Cmdor^  3 

Upon  an  application  lo  enter  a  sag 
deprive  tbe  plaintiff  of  coetib  the 
made  an  affidavit  that  the  eonb 
which  the  action  waa  bronght  «a 
the  district  of  the  Windaor  Goen 
llie  plaintiff,  in  bia  affidavit,  de 
and  stated  fieta  in  aopport  of  lui 
There  being  no  other  testioiooy 
side,  the  court,  upon  these  frets,  n 
rule.    Caterer  v.  Deam,  335 

If,  upon  canae  being  ahown  agaiait 
enter  a  suggestion  to  doirive  the  | 
costs,  the  fad  on  whidi  rdianoe 
for  Uie  rule  is  left  in  reasonable  < 
suggestion  will  be  ipmnted.  Bat  i 
wise  where  that  frot  ip  denied  an* 
torily  explained,  and  the  affirm 
denial  come  from  tbe  pluntiff  and 
alone. 

The  case  of  Caterer  v.  Dean  {anU 
not  intended  to  apply  to  all  cases 
tive  and  negative  allegations,  hut  < 
a  fact  waa  sworn  to  on  one  side  ii 
way,  and  denied  and  explained  on 
side.     Mills  v.  Best^  336 

At  the  trial,  before  the  under-sberii 
recovered   9/*  2s,  Id.  only,  and 
refused  to  stay  proceedings  to  enil 
fen  dant  to  apply  for  a  suggestion 
the  plaintiff  of  costs :  the  plaintiff 
signed  judgment,  and  levied  exet 
damages  and  costs.     Afterwards, 
obtained  leave  to  enter  a  suggestio 
not  at  that  time  move  to  set  aside 
ment.     In  a  subsequent  term  the 
moved  to  set  aside  the  judgmeot  i 
tion,  and  for  the  plaintiff  to  n 
money  paid  upon  the  executioD : 
Held,  that  aefendant  might  do 
V.  Blayney,  337 

In  moving  to  enter  a  suggestion  to  d 
plaintiff  of  costs  under  the  Cooi 
Act,  husband  and  wife  being  d 
the  affidavit  must  state  that  bodi 
and  wife  were  living  within  the  ji 
of  tbe  County  Court  at  the  time 
action  was  brought. 
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e  defendant,  upon  such  appUca- 
in  his  affidavit  facts  which,  if 
ist  the  jurisdiction  of  the  Supe- 
this  court  will  not  inquire  into 
'  the  facts  as  stated  and  denied 
tffidavits. 

is  necessary  to  he  in  the  affidavit 
dtively  stated,  and  must  not  he 
Bture.  Parry  v.  Davis,  344 
inter  a  suggestion  to  deprive  the 
costs  under  the  City  of  London 
I  Act,  it  is  sufficient  to  state  in 
that  neither  the  plaintiff  nor  the 
as  at  the  time,"  Sec,  "an  officer 
)urt."  It  is  not  necessary  to  state 
ton,  a  party  to  the  suit,  was  at 
;.,  an  officer,  &c. 

cient  to  negative  that  plaintiff  or 
as,  at  the  time,  &c.,  an  attorney 

the  Superior  Courts.  lAoyd  v. 
8 

o  ohtain  a  rule  to  enter  a  sug- 
;ed  *^  that  the  cause  of  action 
e  in  a  material  point  within  the 

of  the  Westminster  County 
ddlesex ;  and  that  on  the  hearing 
!  the  defendant  had  made  certain 


>» 


,  the  statement  as  to  the  '*  mate- 
being  construed  as  referring  to 
ions  of  the  defendant  on  the 
'arter  v.  Trehearne,  371 

tried  on  the  30th  of  May.    A 
'  a  suggestion  was  obtained  on 

June;  on  the  6th  the  plaintiff 
ment ;  and  on  the  7th  the  defen- 
the  rule. 

at  the  application  was  made  in 
;he  rule  was  made  absolute  on 
f  the  costs  of  the  judgment. 
Milton,  388 

'ied  in  the  Sheriff's  Court  on  the 
ober ;  notice  of  taxation  of  costs 

on  the  5th  of  November,  final 
ligned  and  execution  issued,  on 
ummons  to  stay  proceedings  was 
y  the  defendant  on  the  same  day. 
h  of  November  the  defendant 
be  court  for  a  rule  to  enter  a  sug- 
deprive  the  plaintiff  of  costs ; 
urt  made  absolute  the  rule  on 
lyment  of  the  costs  of  the  judg- 

m  for  a  rule  for  a  suggestion  to 
plaintiff  of  costs,  it  is  not  neces- 
e  application  be  made  within  the 
ur  days  of  Term.  All  that  is 
the  defendant  is,  that  he  use 
mce,*^  and  make  his  application 
reasonable  time."  Reichart  v. 
^9 


An  action  of  tort  was  tried  at  the  Spriog 
Assises,  on  the  1st  of  April,  in  which  the 
plaintiff  recovered  3/.  damages.  On  the 
25th  of  April  he  entered  judgment.  On  the 
6th  of  June  the  pluntiff  gave  notice  of 
taxing  his  costs,  ana  proceeded  to  sign  final 
judgment,  and  issue  execution  for  the  damages 
and  costs.  On  the  10th  of  the  same  month 
the  defendant  moved  for  a  rule  to  set  aside 
the  judgment,  and  for  leave  to  enter  a  sag- 
gestion  to  deprive  the  plaintiff  of  costs : 

Held,  that  he  was  in  time,  hut  that  as  the 
defendant  by  lying  by,  allowed  the  plaintiff 
to  sign  judgment,  the  defendant  must  pay 
the  costs  of  entering  judgment  and  subse- 
quent proceedings.    Bugg  v.  Scott,  364 

The  affidavit  in  support  of  a  motion  for  a 
suggestion  stated  that  plaintiff  resided  at 
Birmingham,  and  the  defendant  at  West 
Bromwich,  at  the  time  of  action  brought, 
and  it  averred  that  the  plaintiff  did  at  that 
time  reside  within  twenty  miles  of  the  defen- 
dant : 

Held,  1st.  That  the  averment  of  residence 
was  insufficient,  and  that  it  should  have 
stated  "  that  the  plaintiff  did,  at  the  time  of 
action  brought,  reside  within  twenty  miles 
of  the  defendant's  residence." 

2ndly.  That  it  is  not  sufficient  to  follow  the 
words  of  the  statute  in  traversing  the  excep- 
tion in  sect.  128  of  the  9  &  10  Vict.  c.  95. 
Room  V.  Cottam,  405 

Where  a  plaintiff  demanded  more  than  20/., 
and  the  defendant  pleaded  as  to  part  a  tender 
and  payment  into  court,  and  except  as  to 
that  part  never  indebted,  and  payment,  and 
at  the  trial  recovered  18/.  6s.  5d,,  in  addition 
to  the  7/.  1 55.  paid  into  court : 

Held,  that  under  the  113th  section  of  the 
City  of  London  Small  Debts*  Act,  the  defen- 
dant was  not  entitled  to  enter  a  suggestion 
to  deprive  the  plaintiff  of  costs.  Gross  v. 
Seaman,  438 

Action  tried  before  sheriff,  August  21 ;  judg- 
ment signed  August  23 ;  defendant  moved 
to  enter  a  suggestion,  November  5 ;  it  ap- 
pearing that  there  had  been  "no  unnecessary 
delay  on  the  part  of  the  defendant, 

Held,  that  the  plaintiff  was  not  entitled  to 
the  costs  of  signing  or  setting  aside  the 
judgment.  Nardin  and  another  v.  Fairbank, 
406 

The  affidavit  to  found  a  motion  for  a  suggestion 
to  deprive  a  plaintiff  of  costs,  under  the 
County  Courts  Act  (9  &  10  Vict.  c.  95, 
ss.  128  and  )29),  must  allege  with  certainty 
and  precision  that  the  plaintiff  did  not,  at  the 
time  of  the  commencement  of  the  action, 
dwell  more  than  twenty  miles  from  the  defen- 
dant, and  where  the  affidavit  stated  that  the 
plaintiff  at  the  time  of  the  commencement 
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pi  tiie  Mtion  dwdl  at  Bunamgham,  which  it 
mthin  tuoitj  BulflB  from  WolTerimnpton, 
Umi  fdAoe  wfafra  the  defendaiife  dw^  sod 
OHiM  on  hit  hawMM  aft  the  time  this  actioii 
VM  eommeBced  i 

Held»  to.be  ineoiBdeiit,  ••  not  showing 
tiMt  tile  ^kintiff  and  defendant  dwelt  within 
twentf  miles  of  each  other  at  the  time  the 
notion  was  eommenced.  Ffy  r.  fVkUtle,443 
An  alBdant  for  a  suggestion  to  depriFe  a 
daintiff  of  oosli  under  sections  128  and  139 
of  the  Ooimty  Cooits  Act  (9  &  10  Vict 
0.  95)»  stated  *«that  the  plaintiff  at  the  time 
dwdti  residkBd,  and  carried  on  his  business  at 
T.9  in  the  eountf  of  Middlesex*  and  within 
tiie  inrisdiotion  of  the  Goonty  Court  of 
Midfuesex,  and  that  during  the  period  within 
whioh  the  goods  were  sdC  ana  at  the  time 
of  the  commeneement  of  the  suit,  the  defen- 
dant dwelt  and  earned  on  his  borinest  at  B. 
in  tiie  Qonnlgr  of  Miildlesez,  and  within  the 
Jurisdiction  of  the  County  jCourt  of  Mid- 
dlaiez ;  and  that  at  the  time  of  the  com- 
mencement of  the  action,  the  plaintiff  dwelt 
less  than  twenty  miles  from  toe  defendant, 
that  the  eanse  of  action  arose*  and  the  goods 
weie  delirered  wholly  within  the  county  of 
Middlesex,  and  within  the  jurisdiction  of  the 
Connty  Court  of  Middlesex ;  and  that  at  the 
tinie  of  the  commencement  of  the  action  the 
defendant  dwelt  and  carried  on  business 
within  the  Brompton  district  of  the  County 
Court  of  Middlesex,  and  that  the  greater  part 
of  the  goods  were  sold  and  delivered  to  nim 
at  his  dwelling-hoose,  wiUiio  the  Brompton 
district  of  the  County  Court  of  Middlesex.** 

Held  sufficient  to  entitle  the  defendant  to 
a  suggestion  to  deprive  the  plaintiff  of  costs. 
Charlwood  v.  Elliott,  479. 

SUMMONS. 

Summonses  in  respect  of  plaints  entered  after 
the  comroencement  of  twelve  clear  days,  ex- 
clusive of  Sundays,  next  before  the  holding 
of  the  then  next  court,  to  be  made  returnable 
at  the  next  court  but  one  subsequent  to  the 
entering  of  such  plaints,  and  not  at  the  then 
next,  court.     Rowlands  v.  Griffiths^  28 

Service  upon  the  wife  at  the  dwelling-house  is 
sufficient  if  it  be  shown  that  the  husband  is 
in  the  habit  of  returning  home  at  night. 
Toardrew  v.  Dames ,  31 

Service  of  summons  on  wife  at  dwelling-house, 
insufficient  service,  the  husband  having  gone 
to  reside  elsewhere.     Thomas  v.  Thomas^  32 

A  summons  cannot  be  made  returnable  gene- 
rally at  "  the  next  court  '*  after  the  expiration 
of  ten  days  from  the  day  of  service :  some 
court  must  be  named.  Tardrew  and  another 
-  T.  Dames,  36 


When  defbodaat keeps  iMNMStocn 
of  sommonsy  it  will  be  fliJUaaft  ti 
tiw  fkont  door.     HtiMsr  ▼•  Wmii 

The  omisnon  Ikom  tiie  MnnMaa  ti 
''the  partieidaia  of  vUsh  an 
annexed,**  as  psnaerilMd  1^  As  i 
ibtil  inforanlity.  Jmdknam  ▼.  Jfe 

Proof  of  sorvioe  oi(  SV»  108 

The  cooit  wiD  not  fnfsrfbn  hr  p 
beesnse  the  soMMMk  iHsrlwDea 
by  kave  of  tiie  oont  Ibr  Ilia  dwrie 
the  defendant  dvdt  or  aaadBd  on 
ness  within  six  moatiw  nanl  bei 
bioQght,  or  in  wliioh  Hm  oanseflf  ae 
did  not,  on  tiielhoaofi^  ahowt 
been  ohtahiedbyleninof  sadheonr 
.  T.  Hdndby,  139 

When  a  smnmons  haa  bean  diwiisiiri 
ground  of  vaiianea  ftnni  tiie  pWnli 
summons  may  Isana  on  tiM  su 
datedasofthedsj<m  whidi  tiwf 
originalhf  entered. 

A  plaint  waa  entied  on  aotf 
wherem  defendant  waa  rig htiy  den 
^  H.  T.,  exeentorof  W.  Thompa 
the  hearing,  tiio  Jndge  beM  tiie  soi 
he  a  nullity,  and  diineled  another  i 
to  issue  against  the  defendant^  \ 
original  plainti  nnmbend  anddrti 
first  summons. 

Held,   that   he   had  properiy 
Foster  and  amoiher  t.  Tewmie,  185 

In  the  summons,  the  defenoant  was  • 
as  "yeoman"  merely,  and  partie 
nexed  to  the  plaint  were,  "To  the 
of  a  shaft  at  &c. — to  putting  up  a  n 
to  cash  paid  for  turf  for  d^ng  d 
and  the  cause  of  action  accrued  to  1 
ti£Ps,  as  miners  engaged  by  the  ci| 
mine  in  which  defendant  was  a  sha 
Held,  that  the  cause  of  action  v 
ciently  disclosed  in  the  summons  i 
ticulars.    fVedlake  and  others  v.  Sar 

SUMMONS  OUT  OF  JURISDK 

This  court  will  require  an  appliesti 
summons  to  enter  into  another  disfa 
supported  by  an  affidavit  or  dedait 
ting  forth  the  grounds  of  such  sp 
and  taken  before  a  judge  of  tbc 
Court,  a  Master  Extraordinsiy  in  ( 
or  a  commissioner  of  a  Superio 
Lhyd  V.  fVaUams,  29 

The  aedaration  or  affidavit  upon  < 
founded  an  application  ftir  a  ssa 
issue  out  of  the  district  should  be 
thus  : — "  In  the  County  Couit  of 
at  .  In  the  matter  <^adrin 
against  D.  W.  for  102.  for  goods  i 
delivered."    Lh^  t.  fHlfissM^  30 


INDEX. 


663 


ch  this  court  will  adopt,  with  re- 
the  issue  of  summonses  into  a 
itrict,  will  be,  that  wherever  the 
ire  resident  in  this  district,  or  the 
al  will  be  less  here  than  by  suing 
rict  where  defendant  resides,  leave 
en  to  issue  the  summons^  but  not 
Jones  V.  Meyrick,  33 
can  only  issue  into  a  foreign  dis- 
r  sect.  60  by  leave  of  the  judge 
:»urt.  It  is  a  judicial  act  Protkero 
0,  34 

UPERIOR  COURTS. 

was  established  under  the  County 
b,  so  that  a  plaint  might  have  been 
erein  at  the  time  of  action  brought, 
vhich  deprives  the  plaintiff  of  costs 
:tion  *'for  which  a  plaint  might 
entered  under  this  act,"  did  not 

re,  where  a  writ  in  an  action  of 
'as  issued  on  the  25th  of  March, 
J  plaintiff  recovered  only  40«. 
and  the  County  Court  for  the 
as  not  actually  established  until 
5th,  although  it  had  been  directed 
ed  by  the  order  in  council  on  the 
irch, 

at  the  right  to  sue  in  the  Superior 
not  affected  by  the  terms  of  the 
;ion  of  stat.  9  &  10  Vict.  c.  97. 
Crouch,  42 

■  Courts  will  not  entertain  an  action 

a  less  sum  than  forty  shillings, 

re  is  no  other  court  in  which  the 

r  be  brought.     Sutton  v.  Parment^ 


TITLE. 

irty  to  an  action  in  the  County 
;s  up  an  assertion  of  title,  and 
smption  therefrom  from  the  juris - 
der  the  proviso  in  the  58th  section 
lunty  Courts  Act,  the  court  is  not, 
re  assertion  of  such  claim,  forth- 
d  of  its  jurisdiction,  but  the  judge 
ed  to  hear  and  determine  if  such 
itle  be  bond  fide  and  substantial, 
ipinion  that  it  is  not  so,  he  may  go 
:ment. 

er  to  an  action  of  trespass,  defen- 
led  for  himself,  as  an  inhabitant  of 
of  B.,  a  right  by  immemorial  cus- 
«r  the  plaintiff's  land  to  take  fish : 
bat  no  such  custom  of  profit  d 
I  the  soil  of  another  can  exist  in 
that  the  jurisdiction  of  the  court 


could  not  be  ousted  by  pretence  of  a  custom 
that  has  no  existence. 

Held,  also,  that  the  58th  section  would 
not  extend  to  sudi  a  case  as  this,  inasmuch 
as  the  claim  in  question  is  not  to  a  heredita- 
ment, corporeal  or  incorporeal,  and  therefore 
it  would  not  be  one  of  the  exceptions  from 
the  jurisdiction  of  the  County  Courts.  Lh^d 
V.  Jonet,  111 

In  order  to  oust  the  jurisdiction  of  the  County 
Court  by  a  claim  of  title  to  hereditaments, 
under  the  proviso  contained  in  the  58th  sec- 
tion of  the  County  Courts  Act,  such  daim 
must  be  bona  fide  and  substantial,  and  in 
order  to  determine  if  it  be  so,  it  is  competent 
for  the  judge  to  hear  the  evidence  that  he 
may  ascertain  if  the  case  be  within  the  terms 
of  the  proviso.  The  mere  assertion  of  title 
by  the  aefendant  is  not,  of  itself,  sufficient 
to  oust  the  jurisdiction  of  the  County  Court. 
When,  however,  the  judge  has  heard  and 
determined  that  the  case  is  within  bis  juris- 
diction, this  court  will  review  his  decision 
upon  that  point  only,  and  if  of  opinion  that  he 
has  wrongly  decided,  and  that  the  case  came 
under  the  proviso  in  the  58th  section,  a  pro- 
hibition wUl  be  granted.  Lilley  v.  Harvey, 
Owen  Y.Pierce,  115 

It  is  the  duty  of  the  judge  of  the  County  Court, 
in  the  first  instance,  to  determine  whether 
the  title  to  land  is  in  question  so  as  to  come 
within  the  58th  section  of  8  &  9  Vict.  c.  95, 
but  if  he  decide  improperly,  the  Superior 
Court  will  issue  a  prohibition.  Thompson  v. 
Inghanir  348 

On  a  rule  for  a  prohibition  to  the  judge  of  a 
County  Court,  on  the  ground  that  the  title 
to  the  premises  sought  to  be  recovered  came 
in  question,  it  appeared  that  the  defendants 
occupied  the  premises,  under  a  written  agree- 
ment with  the  owner,  for  the  purchase  of  the 
premises  for  150/.  The  sum  of  85.  per  week 
was  to  be  paid  until  the  whole  of  the  pur- 
chase-money was  padd  up,  the  85.  weekly  to 
go  in  liquidation  of  the  purchase-money : 

Held,  that  the  ordinary  relationship  of 
landlord  and  tenant  did  not  exist,  and  that 
the  County  Court  had  no  jurisdiction. 
Banks  and  another  v.  Rebbeck  and  Wife,  486 

Hie  13  &  14  Vict,  c  61,  s.  13,  throws  the  onus 
upon  the  plaintiff  of  showing  that  he  could 
not  have  sued  in  a  Countv  Court,  in  order  to 
entitle  him  to  costs,  ana  does  not  apply  to 
every  action  of  trespass  to  which  the  aefen- 
dant has  pleaded  "  not  possessed.** 

In  order  to  oust  the  jurisdiction  of  the 
County  Court,  the  plaintiff  must  show  that 
the  title  to  the  premises  did  bonajide  in  the 
case  come  in  question.  Lathom  v.  Spedding, 
498 

See  Jurisdiction. 
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TRESPASS. 
See  Pbocus  (Sbbvicb  of.) 

TROVER. 

The  finder  of  lost  goods  has  a  good  title  to 
tfaam  egaintt  ell  the  world,  except  tbe  true 
ovner ;  and  tbat  right  is  not  affect  bv  the 
dveometanoe  that  tEiqr  were  found  iniide  the 
shop  of  another  person,  and  handed  orer  to 
him  for  the  mere  purpose  of  delivering  them 
to  the  true  owner,  if  be  should  appear. 
Bridgee  t.  Hmokeewortht  657 

TRUCK  ACT. 

A  man  employed  and  working  as  a  collier  in  a 
ooal  mine,  dismistible  at  a  month's  notice, 
and  pud  at  a  certain  rate  per  ton  of  coals 
got  if  him,  bat  not  bonnd  to  work  any 
filed  nmnbor  of  boors,  and  bong  at  liberty 
to  em|doy  men  to  assist  him,  is  an  artificer 
or  workman  iritbin  the  meaning  of  the  Truck 
Act,  and  his  wages  most  be  paid  in  money, 
not  in  goods,  if  bj  the  contract  he  is  bound 
to  give  nis  panonal  laboor  in  the  perform- 
ance of  the  woriL.  Weaver,  appellant,  t. 
Fkfd^  respondent,  599 

In-  an  action  for  wages,  by  a  collier,  it  was 
proved  that  he  had  received  the  amount  due 
to  bim,  in  the  current  coin  of  the  realm,  at  a 
pay-office,  adjoining  a  shop  kept  by  his  em- 
ployers (a  joint-stock  iron  oora|>any),  for  tbe 
sale  of  goods  to  their  own  workmen,  and 
other  people;  but  tbat  he  had  spent  the 
money  in  the  master's  shop  immediately  upon 
the  receipt  of  it.  In  order  to  show  that  he 
had  dealt  at  the  shop  under  compulson,  evi- 
dence was  offered  of  a  conversation  between 
the  plaintiff  and  the  overlooker  under  whom 
he  worked.  Tbe  overlooker  had  no  autho- 
rity to  employ  or  dismiss  the  men  under  him. 


wbidi  was  the  dnlgf  of  Hm  end  sg 
stated  that  he  hul  vaedvedapi 
clerk  in  the  oAoe  of  the  eoal  sp 
principal  doty  waa  to  aacitsm  1 
of  work  done  bj  the  meo,  eoots 
of  the  persons  whom  he  waa  to  re 
not  dealing  at  the  shop,  that  that 
tuned  the  plaintiira  name,  and  tl 
duoed  it  at  the  time  of  the  ec 
above  mentioned.  In  that  eonva 
overlooker  threatened  the  pbinti 
employer's  displeasure  if  be  did  no 
largely  at  the  shop : 

Held,  that  thai  statement  was  i 
sible  in  evidence  against  the  plsL 
ployers: 

QMore,  if  the  evidence  had  b 
sible,  whether  it  woold  have  rend< 
(|nent  payments  of  monerspent  i 
invalid  as  oontiary  to  the  Track  A 
V.  Simik,  630 

WRIT  OF  TRIAL. 

The3&4  Win.  4.0.  42,  a.  17,  provi 
anv  action  in  any  of  the  Superior 
a  demand  under  SOIL,  the  oooit,  • 
mej  order  that  the  issue  joine 
bemre  the  sheriff  of  the  county 
action  is  brought,  or  any  judge  of 
of  Record  for  the  recovery  of  de 
county.  The  County  Courts  A< 
enacts  that  every  court  holden  unc 
shall  be  a  Court  of  Record  : 

Held,  that  tbe  County  Courts 
under  9  &  10  Vict  c.  95,  are  not ! 
as  are  contemplated  by  the  3  & 
c  42,  and  that,  therefore,  a  writ  of 
that  statute  cannot  be  directed  to 
a  County  Court  established  und 
Vict.  c.  95.     Owem  v.  Breeze,  50C 
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PREFACE. 


f  presenting  the  present  Volume  to  the  Profession,  some  expia- 
tion is  due  on  account  of  its  unusually  limited  number  of 
ges. 

Upon  the  completion  of  the  First  Volume,  it  was  discovered  that 
^  Cases  had  been  permitted  to  get  greatly  in  arrear,  and  the 
itors  who  then  undertook  their  compilation  feeling  that  such  a 
te  of  things  was  most  undesirable,  resolved  upon  adopting  a 
re  vigorous  and  exact  course,  and  to  this  end  determined  upon 
Eiging  out  simultaneously  all  the  Cases  then  in  arrear  and  those 
ich  were  then  current.  In  the  prosecution  of  this  object,  they 
ermined  upon  devoting  the  Second  Volume  entirely  to  the 
SC8  so  in  arrear,  and  of  commencing  the  Third  Volume  with 
•  New  Cases. 

Ihis  plan  has-been [^strictly  followed,  and  in  the  present  Volume, 
>ugh  small  in  size,  will  be  found  all  the  Cases  decided  upon  the 
t>}ect  between  those  which  conclude  the  First  and  those  which 
uimence  the  Third  Volume. 
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ACTION. 

See  JUDOMBNT. 

AMENDMENT. 

particulars  in  a  plaint  in  a  County 
ed  that  defendant  had  deepened 
the  river,  and  thereby  varied  the 
by  the  plaintiff  had  been  deprived 
tomed  head  of  water  at  his  mill. 

in  evidence  that  the  defendant 
y  deepened  the  bed  of  the  stream, 
ae  plaintiff  recovered  damages  in 
that  the  defendant  then  erected 
1  land  a  dam,  which,  while  it  re- 
pt  up  the  head  of  water;  that 
ifterwards  removed  the  dam,  on 
nrater  fell,  and  the  plaintiff  then 
te  present  action.  The  County 
e,  thinking  the  particulars  were 
ugh  to  meet  the  evidence  as  to  the 

water,  directed  an  amendment, 
04  of  the  County  Courts  rules,  and 
i  words  ^*  and  unlawfully  lowered 
before  the  word  "whereby,"  in 
lars.  It  was  objected  that  the 
Rule  104,  could  only  amend  in 
riance  between  the  allegations  and 
there  was  no  variance  here,  and 
]uently,  the  amendment  was  im- 

at  on  an  appeal  from  a  County 
nnot  be  taken  as  an  objection  to 
tion  of  the  Court  of  Appeal  that 
of  appeal  does  not  contain  any 
)f  the  grounds  of  dissatisfaction 
cision  of  the  County  Court  Judge, 
I  by  the    15 1st  of  the  County 

8. 

ariance  exists,  though  it  may  be 
in  proceedings  in  a  County 
judge  of  such  court  has  a  dis- 
amend  under  rule  104,  and  the 
ppeal  will  not  interfere  with  such 
Cannon  v.  Johnson,  25 


APPEAL  (COURT  OF). 
Stancliffe  v.  Clarke,  13 

See  Particulars  of  Summons. 

APPEAL  (NOTICE  OF). 
Cannon  r.  Johnson,  25 

See  Amendment. 


CARRIERS. 

The  North  Western  Railway  Coropanjr  pub- 
lished a  notice,  with  which  the  puuntiff  was 
acquainted,  that  they  would  not  be  respon- 
sible for  packed  parcels  unless  the  con- 
tents were  declared;  and  that  they  would 
not  carry  them  unless  the  contents  were 
declared,  with  the  names  and  addresses  of 
the  persons  to  whom  they  were  sent;  and 
that  the  senders  would  be  taken  to  warrant 
that  parcels  were  not  packed  parcels.  The 
plaintiff  sent  a  parcel  which  the  defend- 
ants knew  to  be  packed,  but  no  particu- 
lars were  given.  The  parcel  was  taken  by 
the  company.  It  being  left  to  the  court 
to  say  wnether  the  notice  and  the  sending 
of  the  goods  under  the  circumstances  were 
sufficient  to  prove  a  special  contract  under 
11  Geo.  4  &  1  Will.  4,  c.  68,  s.  6 : 

Held,  that  it  was  not  sufficient,  and  that 
the  defendants  were  bound  to  prove  an  assent 
to  the  terms  of  the  notice,  Crouch  v.  North' 
Western  Railway  Company^  1    . 

CAUSE  OF  ACTION. 
Wilde  0.  Sheridan,  22 

« 

See  Jurisdiction. 

CHARTER-PARTY. 

By  terms  of  a  charter-party,  it  was  agreed  be- 
tween the  captain  and  freighter,  that  the  vessel 
should  "  on  the  first  opportunity,  and  with 


diMter-pu^,  proceed  to  the  _ ... 

aiiiTal  toen  to  ba  tt»djhalianai,iiirtgidar 
(ant  i^btadimg,  to  take  on  boBrd,  bj  apoot 
or  ked,  u  dneoted,  »  full  uid  ooinplete 
otfgo  of  fimr  kecHi  of  coalt,  Bod  thenmunder 
oolu."  "Hie  raid  proMedad  to  the  Tne, 
ud  tbo  dkj  kftw  ber  iniTil  wu  eoterea  bj 
tbe  frofihten  on  the  coal-lut,  in  eonfbnoitj 
with  ttatate  8  &  9  Vict.  c.  73,  refiaktitiK 
tba  loading  of  ooal-Testeli  witb  coal  in  the 
river  l^ne.  The  proTiuoDB  of  that  atatote 
an  Unuted  to  tbe  loading  of  ooalt,  and  do 
not  e>[HCB*lj  indnde  coke.  He  da^  after 
tbe  vCMel'i  airinl  in  the  Ttdo,  tbe  froghtera 
waat  to  the  eoke-Gtten,  to  aaeotun  when 
tlia  Tcaael  wonld  set  ber  tnm  (or  kadinK 
ooke,  and  wen  iniormecl  that  two  veeada 
mint  tadu  thdr  tunu  befbn  ber.  On  the 
Srd  Febmarj  tba  vAael,  having  taten  in  her 
coat  vent  to  "  the  S.  and  T.  drop,"  for  tbe 
pnrpoae  of  taking  in  coke.  Snow  having 
nJlen,  the  paieage  of  coke  down  to  tbe 
watar'a  edxe  was  prevented,  and  tb«  veaad 

Sr  wutioK  ber  tnm  for  coke  till  the  lltb 
iKb,  wbtm  afae  completed  her  cargo. 
In  the  maantimD,  on  the  1 7th  Febrnarj,  the 
eaptain  proteeted  againat  the  detentioD  of 
tbe  veaad,  and  the  freighteig  ofleted  to 
ahip  the  required  qnanti^  of  coke  at  an- 
'  eaer  plaoe^  on  pajment  of  a  ibiUtDg  a  ton 
ewn  Of  lite  captain.  Tbia  w»a  declined. 
The  otptun  brangbt  an  action  in  the  County 
Court  to  reoorer  SOl.  dam^tea  from  the 
frdghten  for  not  loading  his  vessel  in  a 
reasonable  time,  and  for  the  wrongful  deten- 
tion of  the  vessel,  and  the  non-performBoce 
by  them  of  the  stipulations  in  the  cbsrter- 
partj,  in  respect  of  putting  on  board  the 
cargo.  The  freighters  pleaded,  amongst 
other  defenceB,  that  the  charter-partj  stipu- 
lated for  the  vessel  to  be  loaded  in  regular 
tnms  of  loading,  and  not  within  an;  par- 
ticular time ;  and  that  the  question  of  a 
leaaonable  or  unreasonable  time  did  not 
arise  on  which  to  charge  them.  Evidence 
was  also  tendered  bj  the  freighters  to  show 
that  there  was  no  act  of  Parliament  to  regu- 
late tbe  tnm  toi  coke  as  there  was  for  coals  ; 
and  that  a  custom  prevaileil  at  the  port  of 
loading  to  enter  a  vessel  as  soon  as  chartered 
on  the  fitter's  list,  and  to  load  coke  accord- 
inglj.  The  judge  rejected  this  evidence,  and 
directed  the  jury  that  under  the  charter- 
par^  it  was  neceaasrr  that  tbe  cargo  of 
coals  and  coke  should  be  put  on  board  in 
turn.  A  verdict  passed  for  tbe  plaintiff  (the 
capuin)  for  SO/.  Upon  appeal,  stoting  the 
above  facts : 

Held,  that  the  words  "  in  regular  turns  of 
loading"  contained  in  the  charter-partjr  being 


amlrignoiu,  Un  jndne  wnoa 
evidenoB  of  eaatom,  aod  Oat  h 
tbe  jni7  that  tb«  eoatnet  « 
tnna  of  cod  flnt  wid  eidwaftt 
raledinetioB ;  and  that  •  new 
bad  aceradiiigl 
Theoonit,tl 
otberariae,  n'" 

Ricbeqner,  but  Dot  ao  ii 
Older  that  oo«ti  diall  loltow  tb 
appeaL    flcWfa  T.  Imdtm—, 

CLERK  OF  C0UI4TT  C 

It  is  not  tbe  dn^  ef  Ow  deA 

Court  to  prepan  k  notiea  irf  a: 

bj  tbe  jodgn  upon  Hk  ddtaadi 

instdmenta. 

Ad  order  to  p^  bj  tMtdnM 
tbe  jodgioent. 

An  BoAoo  «aa  bnnbt  as  a  I 
mdnat  A.  and  B„  and  in  the 
it  vaa  a^fndffed  *ii^  the  nli 
leeonr  a  omMib  anm,  sna  i 
made  thai  it  aboold  ba  paid  bf ' 
nwnti.  TIm  daA  of  Uw  eoor 
moomot  notion  wbidi  was 
Hia  Roodi  weee  afta^mrdi  leia 
nent,  aoeocding  to  tba  nal  on 
pud.  In  an  netioii  bfoogbt  I 
tbe  d«k  for  bnaeh  <rfdn&; 

Udd,  that  the  dirit  wm  no 
being  no  lodi  dnto  ai  aDegcd. 
GiU,  4,  43 

Ste  Covvirr  Coukt  (Cl« 

CLERK  OF  THE  PE^ 
The  sheriff  is  not  boond,  as  a  mt 
of&cer,  to  levj  all  Gnca  that  t 
be  unpaid  on  the  roll  letumet 
of  the  peace,  under  the  3  Geo. 
he  ought  not  to  levef  where  li 
received  the  flnea. 

Tbe  clerk  of  the  peace  reo 
court  will  be  liable  (if  he  neg 
Bucfa  fines  as  paid  on  tbe  roll 
him  and  delivered  to  tbe  sherif 
paying  such  fines,  if  be  receive 
such  neglect. 

Quart,  whether  the  derk  d' 
he  liable  where  the  fines  are  n 
Second  Court  by  the  penon 
record  the  proceedings  of  the ! 
of  Sessions,  under  the  59  Gcol 

Sni^U,  thatbis  liabilitr  will ' 
fact  whether  such  appointee  il 
of  the  clerk  of  the 
oOScer.     tVilda,  app., 


peace  « 
ifwrit,! 
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•MMITMENT. 
Iadkas  Corpus. 

ENT  JURISDICTION. 

,  143 

See  Costs. 

CONTRACT. 

y,  101 

See  Stamp. 

COSTS, 

action  for  tort,  brought  before 
F  13  &  14  Vict.  c.  61,  after 
been  given  in  his  favour  on  a 
ne  of  the  defendant's  pleas, 
ial  and  recovered  less  than  5/. 
he  judge  refused  to  certify. 
3  was  not  entitled  to  the  costs 
r.  Abley  v.  Dale^  34 
i^ict.  c.  61,  s.  11,  provides 
r  action  of  trespass  plaintiff 
a  sum  *'not  exceeding  five 
hall  have  no  costs;  and  the 
rovides,  that  if  the  plaintiff 
a  sum  less  than  the  sum  in 
•reinbefore  mentioned,"  and 
I  certify,  he  shall  be  entitled 
'laintiff  in  trespass  recovered 
nt  of  5/. 

tie  judge  had  power  to  certify 
;he  12th  section.     Gamey  v. 

two  plaintiffs,  where  one  of 
dthin  and  the  other  beyond 
f  the  defendant,  the  superior 
icurrent  jurisdiction  with  the 
Hickie    and    another 


s. 


v. 


on  Small  Debts  Act,  14  &  15 
s.  119f  deprives  of  costs  the 
iin  actions  commenced  in  the 
,  which  might  under  that  act 
nenced  in  the  Sheriff's  Court, 

is  given  for  more  than  50/. 
,  the  plaintiff  is  deprived  of 
actions  in  the  superior  courts, 

20/.  is  recovered,  and  it  also 
:he  necessity  of  a  suggestion : 
le  119th  section  was  not  re- 
led  by  the  120th  section,  and 
>f  the  whole  in  actions  where 
is  recovered,  was  to  deprive 
costs,  without  the  entry  of  a 
t  that  where  a  sum  amount- 
1  not  exceeding  50/.  was  re- 
'dict,  a  suggestion  must  be 


entered  to  deprive  the  plaintiff  of  costs. 
Castrique  v.  Page,  1 10 

A  plaintiff  having  recovered  less  than  201,  is 
not  boond,  in  making  an  application  for  his 
costs,  to  come  in  the  course  of  the  next  term 
after  the  verdict  or  award.  And  where,  the 
action  having  been  referred,  the  arbitrator 
made  his  awturd  on  the  9th  June  for  a  sum 
less  than  20/.,  an  application  made  on  the 
7th  February  in  the  foUowing  year : 

Held«  not  too  late.    Morris  t.  BatweU, 
141 

A  cause  in  which  the  superior  courts  had  con- 
current jurisdiction,  was  tried  the  2nd 
Februa^,  1852,  and  a  verdict  having  been 
returned  for  the  plaintiff,  an  application  was 
made  on  the  26th  January,  1853,  to  a  judge 
at  chambers,  under  15  &  16  Vict.  c.  54,  a.  4, 
for  an  order  for  the  plaintiff^s  costs.  The 
judge  dismissed  the  summons ;  and  on  the 
21st  of  April  the  plaintiff  obtained  this  rale : 
Held,  that  the  application  was  made  in 
time.    Reid  v.  Gardiner ^  143 

COUNTY  COURT  (CLERK  OF). 
Robinson  v.  Gill,  4 

CRIMINAL  INFORMATION. 

Upon  an  application  for  a  rule  for  a  criminal 
information  against  a  County  Court  judge, 
the  court  refused  to  interfere,  it  not  appear- 
ing or  being  suggested  that  the  judge  acted 
from  any  corrupt  or  improper  motive.  Ex 
parte  Wilton,  52 


DETINUE. 
See  Jurisdiction. 

DISTRESS. 

A  plaintiff  in  the  County  Court  delivered  par- 
ticulars of  his  claim,  containing  six  items. 
The  fourth  was  for  continuing  on  his  pre- 
mises and  proceeding  to  sell  after  abandon- 
ment of  a  distress.  He  had  given  a  notice 
of  action  pursuant  to  5  &  6  Vict.  c.  54,  s.  19, 
wherein  he  stated  his  cause  of  action  to  be 
**  for  entering  his  premises  and  seizing  three 
in-calf  heifers,  under  colour  of  a  dutress, 
and  also  for  selling  and  driving  away  three 
heifers  belonging  to  him."  The  County 
Court  judge  held  that  the  plaintiff  was  not 
entitled  under  that  notice  to  give  evidence 
of  the  fourth  item  in  his  particulars;  but 
this  court  held  that  he  was,  and  directed 
a  new  trial.    Howard  v.  Renter,  161 


iv 


INDBZ. 


FALSE  IMPRISONMENT. 

Hm  fdaintiff  hmiift  been  anetted  uid  impn* 
■oMd  bj  the  d&ndants,  who  woe  police 
omutebwiy  on  »  oharga  of  f afiooa  ditnng, 
Imiaglit  an  •otion  of  toriagunsfe  them  in  the 
Gonntj  Ckmrt.  At  the  trial  the  plaintiff^  in 
opemni;  hia  caae,  atated  that  the  defendants 
had  taken  him  into  onatody  and  detained  him 
for  aome  time  in  a  atation-honae  on  a  fSUse 
and  unfounded  oham  of  ftirioua  dnving, 
and  that  on  their  evidence  he  had  been  oon- 
Tioted  of  the  offsnce  bj  two  joatioes  of  the 
pence  and  fined  SOf .  For  the  defondanta  it 
waa  thereupon  objected  that»  by  that  admis- 
aion,  tiie  plaintiff  had  put  himself  out  of 
oourt  A  copy  of  the  con?ietion  was  nut  in 
evidence ;  the  plaintiff  admitted  he  haa  ^d 
the  penally  and  had  not  appealed  aoainst 
Hm  oeoiBion  of  the  magirtvatea:  and  the 
County  Court  }ndgei  considering  that  the 
conviction  waa  a  conclosive  answer  to  the 
notion,  so  directed  the  jnry,  and  a  verdict 
waa  accordingly  found  for  the  defendants. 
The  Jttd(pB  stetod  the  caae  for  this  appeal, 
hut  it  did  not  show  that  the  plaintiff  com- 
mitted the  offence  of  foriooa  driving  within 
view  of  the  defSnidanta,  so  aa  to  jnstify  the 
■Rest  of  plaintiff  under  3  &  3  Vict  c  47« 
a.  54: 

Held,  on  appeal,  that  the  direction  of  the 
County  Court  judge  was  wrong,  and  the 
judgment  must  be  reversed.  Juitiee  v. 
Ooilmf  and  others,  77 
A  plaintiff  having  obtained  judgment  in  the 
County  Court  for  debt  and  costs;  upon 
foilure  of  the  defendant  to  pay,  took  out  a 
judgment-summons  under  section  98  of 
9  &  10  Vict  c.  95 ;  which  was  personally 
served  upon  the  defendant  He  did  not 
appear  pursuant  to  that  summons,  and  the 
County  Court  judge  ordered  bim  to  be  com- 
mitted to  prison  for  seven  days,  or  until 
discharged  oy  the  due  course  of  law.  The 
derk  of  the  court  made  out  the  warrant, 
which  was  delivered  to  the  bailiff,  and  the 
defendant  was  afterwards  arrested  under  that 
warrant.  Before  the  arrest,  he  had  paid  to 
the  plaintiff  the  amount  of  debt  and  costs, 
and  notice  of  that  payment  had  been  given 
by  the  plaintiff  to  the  clerk  of  the  court 

In  an  action  for  false  imprisonment  against 
the  clerk  and  bailiff  of  the  court : 

Held,  that  the  pavment  was  no  supersedeas 
of  the  warrant  and  that  the  arrest  under  it 
was  lawful  Davies  v.  Fletcher  and  others, 
137 

FERRY. 

A  lessee  of  a  ferry  receives  on  board  of  his 
ferry*boat  a  mare  of  B.,  who  keeps  charge 


of  her  Ofu  board.  Sl^  for  1 
provided  by  the  owner  of  Ilia  k 
these  has  a  damaged  handnilv  hi 
flsRyman,  whioh  iiqnrea  Hm  isan 

Held,  that  the  fonynan  was 
provide  the  meana  of  laadiaig^  i 
negligentlv  jnovidad  n  afip  will 
handrail*  by  reason  of  which  tb 
iignred,  he  waa  liablo  for  Hie  hw 

Held,  also/ that  whena  an  o 
raised  on  the  argnuMnt  of  the  i 
waa  not  urged  at  the  trial*  the  cm 
send  the  caae  badk  to  the  jnd 
amended,  so  aa  to  give  the  means  < 
upon  such  objeetiaii.  Bbrrkf^v.  1 
mdothers^&S 


GOODS  (8ALB  OF). 

Goods  of  a  deoeaaad  hnaband  lemai 
wife  (the  plaintiff'a)  possession, 
not  his  executrix,  nor  ever  took  on 
administration.  The  wife  mair 
and  while  living  with  Hie  man  ai 
man  aold  the  gooda  to  the  dcfa 
received  the  price  with  the  wile*s  I 
who  apparently  oononmd  in  the  s 
the  saJe  the  man  waa  convicted  c 
he  having  a  wife  lim|[  at  the  time ! 
the  plaintiit  of  whidi  the  ph 
not  aware.  The  phdntiff  then 
defendant  for  the  price  of  the  goo 
Held,  that  she  waa  not  entitkd  * 
Drake/ord  v.  WaUer^  ll4 


HABEAS  CORPUS. 

Under  9  &  10  Vict  c.  95,  ss.  99  an( 
judge  of  a  Coonty  Court  has 
commit  a  defendant  who  is  sami 
non-payment  of  money  pursuant  1 
ment  of  that  court  aa  often  as  a  n 
is  made;  and  where  therefore  a 
debtor  has  been  onoe  committed  for 
for  non-payment,  he  may  at  the  er 
that  imprisonment  be  again  coo 
having  tne  means  of  paying,  he  st 
to  pay,  upon  which,  the  decision  of 
of  the  County  Court  is  condpsive.  1 
Boyee,  151 


INJUNCTION. 

A  legatee  will  be  restrained  from  pnc 
an  action  in  the  County  Court  nod 
G5  of  9  &  10  Vict,  for  a  legapya 


INDEX. 


ronounced  in  a  suit  in  this 
dministration  of  the  testator^s 
^h  the  leji^atee  submitted  to 
ent  against  the  executor  de 
only  on  the  allegation  of  a 
Utcliffe  V.  Winch,  109 

• 

INTS  (PAYMENT  OF). 

K  OP  County  Court. 

TERPLEADER. 

summons  having  been  taken 
nty  Court,  was  heard,  when 
I    creditor   made    an     objec- 

particular  of  claim  delivered 
45  was  insufficient,  and  the 

in  his  favour,  and  dismissed 

• 
• 

i  prohibition  properlv  issued  to 
•ther  proceedings  of  the  County 
be  jurisdiction  of  the  ludge  in 
lit  was  suspended  by  the  inter- 
lons;  and  that  he  could  not 
urisdiction  by  deciding  upon  a 
:tion. 

s  of  the  claimant  being  given 
terrace,  instead  of  Elisabeth- 
uch  a  mistake  as  to  make  the 

demand  delivered  under  the 
»id.      Roberts  v.    Wardell,  ex 

159 


JUDGMENT. 

it  be  maintained  in  the  superior 
(tminster  upon  a  judgment  of  a 
;  under  the  9  &  10  Vict.  c.  95, 
Iderkin,  116 
lot  maintainable  in  a  superior 

judgment  in  a  County  Court, 
nder  9  &  10  Vict.  c.  95,  or 
le  cause  of  action  for  which  the 

County  Court  issued.    Austin 


JRISDICTION. 

iff  sues  by  leave  of  a  County 
for  the  district  *'  in  which  the 
on  arose,**  by  virtue  of  section 
10  Vict.  c.  95,  the  whole  cause 
t  have  arisen  in  such  district, 
iided  at  Norwich,  drew  there  a 
Dge  upon  B.,  who  resided  in 
hich  place  he  accepted  it,  and 
t  back  to  A.  at  Norwich,  who 
d  it  over.    The  bill  being  dis- 


honoured at  maturity,  B.  paid  the  amount  to 
the  indorsee,  and  then  sued  A.  (by  leave  of 
the  judge)  in  the  County  Court  of  Norwich 
upon  it : 

Held,  that  as  B.  accepted  the  bill  in 
London,  the  whole  cause  of  action  did  not 
arise  at  Norwich,  and,  therefore,  that  the 
judge  of  the  County  Court  at  Norwich  had  . 
no  jurisdiction  to  try  the  cause.  Wilde  v. 
Sheridan,  22 
The  plaintiff,  by  a  written  contract,  undertook 
to  carry  for  defendant  by  canal  to  London, 
timber  lying  in  a  field  a  little  diatance  from 
the  plaintiff's  wharf.  When  the  defendants 
horses  were  on  the  spot,  the  timber  was 
hauled  by  them  to  the  plaintiff's  wharf ;  at 
other  times  the  plaintiff  provided  a  team 
for  hauling  the  timber  to  the  wharf,  and 
made  an  extra  charge  to  that  for  the  carriage 
to  London.  The  plaintiff  sued  out  a  plaint 
in  S.  County  Court ;  the  place  of  ddivery 
of  the  timber  was  not  within  its  district, 
neither  did  the  defendant  dwell  within  it: 

Held,  that  there  was  no  distinct  cause  of 
action  in  respect  of  the  hauling  the  timber 
to  the  wharf;  and  that  the  cause  of  action 
arising  only  on  the  delivery  of  the  timber  in 
London,  the  cause  was  not  within  the  juris- 
diction of  the  S.  County  Court.  Barnes  v. 
Marshall,  32 
llie  o  wner  of  a  wharf  brought  an  action  against 
the  owner  of  the  adjoining  wharf  for  obstmct- 
ing  his  premises,  bv  permitting  barges,  &c.y 
to  overlap  them.  The  defendants  pleaded  a 
custom  of  the  river  Thames  that  the  pro- 
prietors of  wharves  may  overlap  their  neigh- 
bours' premises  for  a  reasonable  time  while 
unloading.  This  custom  the  plaintiff  tra- 
versed ;  and  there  was  also  a  new  assignment, 
that  the  obstruction  was  for  an  unreasonable 
time: 

Held,  that  the  action  showed  no  claim  to 
an  incorporeal  hereditament,  or  franchise,  so 
as  to  bring  the  case  within  9  &  10  Vict, 
c.  95,  s.  58,  and  that  the  County  Courts 
have  jurisdiction  to  try  matters  of  disputed 
right.  Davies  v.  Walton  and  another,  48 
By  the  1  Vict.  c.  33,  a  right  to  recover  a  paving 
rate  in  one  of  the  superior  courts  of  record  at 
Westminster,  was  given : 

Held,  that  the  County  Court  had  jurisdic- 
tion, and  that  a  plaint  might  be  entered 
therein  for  the  recovery  of  the  rate.  Stewart 
V.  Jones,  50. 
Dues  payable  to  the  trustees  of  a  harbour  by 
vessels  passing  within  certain  limits  are 
tolls,  and  the  question  whether  dues  are 
payable  both  on  the  outward  and  homeward 
voyages,  is  a  question  of  title  within  sect.  58 
of  9  &  10  Vict.  c.  95  (County  Courts  Act), 
and  one  not  within  the  cognizance  of  Coun^ 


VI 


IKDBX. 


Gouii.    JdSsy  ▼.  Tk§  D^pmiff-MaHtr  qf  the 

Flaintiff  bong  tiie  owner  of  %  cottige,  ander- 
lek  to  one  A  the  defendants  the  whole  except 

fillle•lkMnd)twotooln•  reienred  theieoot 
hinuelf.  Defendenl  eUesed  that  the 
fliliitiffhadlethim  the  whole  cottaf[eiand 
M  MM«MKnKlj»  with  the  other  defendant, 
«iteed  tboea  two  other  rooma  and  removed 
pfauntiffafhrmtore.  Flaintiif  brooffhtanaotion 
ihnitiBt  them  in  theCoontj  Conrtnr  doing  ao. 
The  defendanta  contended  that  the  County 
ODnt  Jodge  had  no  joiiidiotion,  aa  the  title 
to  a  corporeal  hereditament  came  in  qoestion. 
The  Goontj  Coort  judge  decided  he  bid 
Joiiadiction,  and  gave  a  verdict  fer  the  phun- 
tiff  fer  861.: 

Heldt  that  the  Cwm^  Court  Judge  had 

noti  in  thia  oaaCf  jnriidifltion,  aa  title  to  land 

was  In  dispute*  and  that awrit  of  prohibition 

must  isaue.    Ciew  v.  Hojjifrood  tmd  aaotker, 

66 

A  cargo  waa  sold  to  ^aintiff,  to  beddivered  at 

moj  port  in  the  United  Kingdom :  the  price 

to  be  paid  on  ddiveiy  of  the  shipping 

notes  and  poliqf  of  insurance.    A  demand 

of  the  sMpptng  notes  and  the  pdicjr  was 

made  at  Liverpool,  and  refused,  but  the 

.  oaaso  was  ordered  to  be  ddivived  at  Orcg- 

heda.      Thereupon  plaintiff  sued   in  the 

Goonly  Court  at  Lnrerpod,  and,  in  the 

particulars  annexed  to  the  plaint,  alleged  bis 

daim  to  be  for  43/.  damages  for  non-mliveiy 

of  the  cargo: 

Held,  on  motion  for  prohibition,  that,  the 
plaintiff  not  having  a  cause  of  action  for 
non-delivery  of  the  cargo  arising  within  the 
juriadiction  of  the  Liverpool  County  Court, 
the  writ  must  go  to  restrain  the  proceedings 
aa  to  that,  but  that,  as  the  plaintiff  bad  a 
cause  of  action  arising  at  Liveroool  for  not 
delivering  the  shipping  notes  ana  the  policy, 
the  writ  would  not  be  a  general  prohibition 
.  as  to  the  whole  cause,  for  the  plaintiff  could 
apply  to  the  County  Court  to  aooend  his 
particulars  of  demand*  fVtUsh  v.  lonides, 
84 
Statute  9  &  10  Vict  c  95,  enacts,  *'that  the 
jurisdiction  of  the  Coun^  Court  under  this 
act  shall  extend  to  the  recovery  of  any  de- 
mand not  exceeding  the  sum  of  20/.  which  is 
the  whole  or  part  of  the  unliquidated  balance 
of  a  partnership  account,  or  the  amount 
or  part  of  the  amount  of  a  distributive  share 
under  an  intestacy,  or  of  any  legacy  under  a 
will,"  By  13  &  14  Vict.  c.  61,  s.  1,  the  juris- 
diction was  extended  to  the  recovery  of  any 
demand  not  exceeding  50/.  An  action  was 
brought  in  the  County  Court  of  Kent  to 
recover  a  legacy  of  50/.  from  the  executors. 
This  involved  a  question  of  devastavit,  and 


the  judge,  doMtaa  hia  | 

judgment  for  the  dafendant; 

Held,  that  tha  abova  obi 

and  that  dien  a 


SembU,  that  when  a  jadg 
about  his  jurisdiction  ha  o^ght 

An  action  nngr  be  mamfeMnd  I 
Court  to  reeovtr  the  tspanaaa 
public  body  in  removing  n  nnii 
of  the  U  &  la  VioL  e.  IS 
Nuisanoea  Removal  AafeX  ifii 
of  the  premiaea,  evan  tOMi^  1 
(tf  the  premiaaa  ia  disputad 
from  whom  the  eapensaa  ara  d 
V.  JffmrdtHp  135 
The  County  Coort  hM  Jorisffie 
question  of  titla  to  ootpoveal  < 
hereditaments  in  vepkvin,  and  i 
nplevin  cannot  ha  lemovad  tka 
Court,  eaoept  on  oomplianeav 
ditions  in  seotion  119b  aod  the : 
tiee.    Ikg.  r.  ffaJaat,  140 
Tlie  Conntgr  Coorta  ratain  tiieji 
the  dd  County  Coorta  to  ti 
detmoe,  with  this  dIffiBranea  Aa 
ia  extended  to  501.;  bat  if,  in 
the  trial,  it  shoold  appear  Aat 
are  worth  mora  than  601.,  the  ji 
the  coort  ia  ooatad,  aa  in  case 
to  realty  is  conoemad.    Ttfi&r 
145 
A  plaintiff  in  a  County  Court  dais 
defendant,  as    an    inhabitant 
within  the  chapelry  of  B.,  oerti 
"the  ancient  customary  ycari; 
sum  of  4d,  from  each  househoi 
at  Easter,"  to  whidi  he  alleged! 
entitled  as  **  parish  dark  of  thi 
and  chapeby.'*    The  defendant 
title  of  the  plaintiff  to  the  office 
also  his  right  to  the  payment  cb 
Held,  that  this  waa  a  case  i 
title  to  an  incorporeal  heiedita! 
question  within  the  meaning  of 
9  &  10  Vict,  c  95,  and  that  c 
the    County   Court   had   no 
Stephenson  v.  Anae,  171 

See  Intkbplbadbk. 


JURY. 

Nutting  v.  Nutting,  89 

See  Nbw  Trial. 
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LACHES. 

//tiu,  31 
See  Practice. 

LORD  AND  TENANT. 

ing  unreasonable  in  a  custom 
ndlord  should  be  liable  to  the 
lant  of  a  farm  for  a  certain  pro- 
le  expenses  incurred  in  draining, 
expenses  were  incurred  with  the 
onsent  or  not,  if  they  were  in- 
3rly  and  according  to  the  rules 
bandry.  Ludlam  v.  Mausley,  38 
>r  rent,  the  tenant,  although  he 
;ted  possession  of  the  premises, 
hat  his  landlord's  title  has  ex- 
tice  to  ouit  given  by  the  rightful 
ihe  landlord,  and  notice  to  tenant 
urther  rent ;  and  he  may  further 
^ht  of  the  party  claiming  by  the 
of  the  deceased  person  through 
indlord  came  into  possession  as 
presentative.    Mountney  y.  Col- 

ord  has  distrained  for  rent  and 
opportunity  of  working  out  the 
tne  rent  by  a  first  distress,  if  he 
ich   distress  he  cannot  distrain 

lerefore,  a  tenant  before  distress 
tted  an  act  of  bankruptcy,  and, 
dsement  of  the  goods  for  sale 
iistress,  the  petitioning  creditor 
a  notice  on  the  auctioneer  not  to 
b  the  sale,  and  the  landlord  had 
tandoned  his  distress : 
it  the  landlord  had  no  right  to 
;cond  time,  and  that  he  could  not 
a  pound-breach  in  respect  of  the 
'ess.     Buggej  app.,  and  Mawby, 

/onrts  have  jurisdiction  under  the 

on  where  either  the  value  of  the 

the  rent  did  not  exceed  50Z.  by 

Earl  of  Harrington  v.  Ramsay, 

tenements  may  be  recovered  in 
Courts  under  9  &  10  Vict.  c.  95, 
ire  the  annual  rent  payable  in 
le  tenancy  does  not  exceed  50/., 
e  annual  value  does  exceed  that 
yrompton,  J.,  dissentiente.  Earl 
Ion  v.  Ramsay,  ante^  p.  154,  con- 
irl  of  Harrington  v.  Ramsay,  156 


defendant.  Subsequently  a  new  trial  was 
granted  in  general  terms.  Upon  this  the 
plaintiff  gave  notice  of  his  intention  of  having 
a  jury,  and  at  the  trial  a  jury  appeared,  when 
the  judge  refused  to  try  the  cause  by  such 
jury  as  be  had  given  no  leave  for  a  juijt  and 
the  cause  was  accordingly  struck  out.  Upon 
application  to  this  court  for  a  mandamns  to 
compel  the  judge  to  try  by  a  jury : 

Held,  that  imder  the  79th  rule  of  the  new 
County  Court  rules,  a  party  has  an  absolute 
right  to  a  jury,  notwithstanding  the  former 
tml  was  without  a  jury.  Nuitimg  v.  Nut- 
ting, 89 

NONSUIT. 
Stancliffe  v.  Clarke,  13 

See  Particulars  of  Summons. 


NEW  TRIAL. 

:ried  in  the  County  Court  before 
lone,  who  gave  judgment  for  the 


PARTICULARS  OF  CLAIM. 
Howard  v.  Remer,  161 

&ee  Distress. 

PARTICULARS  OF  SUMMONS. 

The  plaintiff  took  a  public-house  of  the  de- 
fendant, and  agreed  that  he  would  purchase 
all  his  beer  of  defendant,  and  he  gave  a 
promissory  note  for  50/.,  which  sum  was  to 
be  the  liquidated  damages  in  case  of  breach, 
and  the  note  was  not  to  be  put  in  force 
unless  the  plaintiff  broke  the  agreement. 
The  defendant  indorsed  the  note  over,  and 
the  indorsees  sued  on  it,  and  compelled 

Elaintiff  to  pay  the  amount.  Plaintiff  then 
rought  a  plaint  in  the  County  Court  against 
defendant.  The  summons  and  particulars 
stated  that  the  plaint  was  brought  for  money 
paid  by  plaintiff  for  and  on  account  of  the 
defendant  to  A.  and  B.  upon  a  judgment 
obtained  by  them,  as  indorsees  of  a  promis- 
sory note  of  the  plaintiff  payable  to  the 
defendant  or  order,  but  for  wnich  promissory 
note  plaintiff  never  received  jfrom  defendant 
any  value  or  consideration.  On  the  trial 
before  a  jury  defendant  proved  that  plaintiff 
had  ceased  to  buy  his  beer  of  defendant  in 
February,  1850.  Plaintiff  offered  evidence 
to  show  that  since  Christmas,  1849,  the 
defendant  had  sent  bad  beer.  This  was 
objected  to,  but  received.  The  defendant 
then  applied  to  the  judge  to  nonsuit  the 
plaintiff,  but  this  was  refused,  as  the  plaintiff 
dechned  to  be  nonsuited.  The  jury  found 
for  the  plaintiff,  and  the  defendant  appealed. 
The  case  set  out  the  direction  to  the  jury, 
and  the  questions  submitted  to  the  Comrt  of 
Appeal  were— 1.  Whether  the  judge  was 


•  •• 


VIU 


INDRX; 


enftiUed  to  DOBtait  the  pUnliff  vithoiit  his 
eoDMnt?  2.  Wbfllber  the  endenoe  as  to 
the  qoalitr  of  the  beer  WM  admurible  ? 

BM,  that  the  County  Court  judge  hmd 
no  powerto  nontait  the  plaintiff  withoat  hia 


When  a  oaae  ia  atated  for  the  opinion  of 
n  Coort  of  Appealt  the  power  of  audi  court 
ia  not  fimited  to  anawenng  the  queationa  put 
in  the  oaae,  but  the  court  may  look  at  the 
direotion  of  the  judge  to  the  juij  act  out  in 
the  oaaCf  and  if  that  be  enoneoua,  may  order 
a  new  tiiaL  8tmieUjf€f  app^  and  Clorie, 
leap^  13 

PRACTICE. 

Upon  an  interpleader  aommona  the  plaintiff 
put  in  and  proved  an  aaaignment,  by  way  of 
mortgage,  to  him  of  the  goods  in  question 
aeiaed  dt  the  bailiff.  The  defendant  then 
niOTe4  ^^  deed  fraudulent  as  against  cre- 
ditora;  the  County  Court  judge  held  it 
ftnndnlent^  and  declined  to  hear  the  plain- 
tiff 'a  endoice  tendered  in  reply  to  negative 
the  fraud: 

Held,  upon  an  appeal  to  thia  court,  that 
the  County  Court  juoge  was  wrong  in  r^ect- 
ing  the  evidence  tendered  by  the  pUiotiff  in 
lepty  to  negative  the  fraud.  A  new  trial  was 
directed.  8kaw  v.  Beek  and  OMOikerg  £ke- 
eirforf,  4"^.,  67 

Where  an  application  for  costs  under  sect.  13 
of  13  &  14  Vict.  c.  61,  has  been  refused  by 
a  judge  at  chambers,  a  subsequent  applica- 
tion to  the  court  is  in  the  nature  of  an  appeal, 
and  must  be  made  within  a  reasonable  time. 
In  April,  1851,  the  plaintiff  recovered  in  a 
auperior  court  less  than  20/.  In  June  a 
aummons  for  costs  was  taken  out  under 
13  &  14  Vict.  c.  61,  s.  13,  before  a  judfj;e  at 
chambers,  who  indorsed  "no  ordcr.^*  In 
January,  1852,  an  appeal  was  made  to  the 
court: 

Held,  too  late.  Semble,  it  ought  to  be 
made  not  later  than  the  following  term. 
Meredith  v.  GUtins,  31 

PRISONER. 

A  debtor,  having  judgment  against  him  in  a 
County  Court,  and  an  order  made  on  him  to 

Say  the  debt  and  costs  b^  instalments,  made 
^ault,  whereupon  a  judgment-summons 
waa  issued,  and  on  nis  non-appearance 
thereto,  a  warrant  of  commitment  was  issued 
against  him  under  the  131st  rule  of  the 
•*  Practice  and  Proceedings  of  the  County 
Courts,"  which  directs  that  "  such  warrant 
ahall  bear  date  on  the  day  on  which  the 
otder  of  commitment  was  made,  and  shall 


continue  in  fpne  §or  Ann  eali 

and  no  looger.''    Tlw  vann 

the  aneat  of  the  debtor^  and  hi 

in  priaon  ^fbr  the  torn  often 

dateoftheaireat.'*    Tbo  wnm 

on  the  19th  ofSepCBmboff^  185 

16thofDeeenibcrlbIIoirinir  tl 

arreeted  and  ddiveted  into  tl 

the  Iceeper  of  the  ptiooii  to  ' 

directed,  who  detained  tbe  ddi 

25th  of  the  same  montii,  ben^ 

beyond  the  three  montha  dmri 

warrant  waa  to  be  of  Ibll  fane  i 

Tlie  debtor  btoaglit  Ida  aeCio 

against  the  gaoler  fcr  iawiute  a 

prisonment,  and  the  latter  pleac 

cation  under  the  wanant.    To 

phuntiff  replied  that  tbe  van 

13l8t  rule  of  the  «*  Fkaotioe  and 

of  the  Coun^  Cootta,"  waa  to 

ibroe  three  calendar  "^w^f^  an< 

and  that  althoogb  he  waa  am 

that  period,  and  waa  impiiaoned  i 

thereof  ten  daya,  yet  be  waa 

detained  in  priaon  aeren  daya 

three  calendar  montlia  during 

warrant  had  to  mn : 

Held,  on  general  demurrer; 
replication  waa  no  anawcr  to  th 
that,  although  the  wanant  was  t 
force  only  three  montha  from  the 
order  of  commitment,  the  dehl 
been  arrested  within  that  period, 
imprisoned  for  the  number  of  da; 
in  the  warrant,  notwithstanding 
months,  during  which  it  had 
expired  before  the  debtor  had  coi 
term  of  imprisonment  which  t 
Court  judge  nad  ordered.  Hofesy 

PROHIBITIOX. 

Upon  an  application  for  a  prohibitioi 
a  County  Court  (after  trial)  from 
with  a  plaint,  on  the  ground  that 
a  title  to  land,  this  court  refoset 
it  appearing  that  no  objection  o 
was  taken  in  the  court  below. 
Sherrinff^  58 

See  Jurisdiction. 


RAILWAY. 
See  Carriers. 

REPLEVIN. 


The  judge  of  a  County  Court,  upoi 
moval  of  a  plaint  in  replevin  into  s 
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IX 


k  the  bond  provided  for  by  the 
3D  of  the  Ck)unty  Courts  Act  to 
itead  of  to  the  other  party  to  the 
desired  by  the  act.  The  bond 
n  forfeited,  the  obligee  brought 
pon  it : 

it  the  bond  was  made  to  the  judge 
!,  and  might  be  sued  on  by  him. 
that,  by  declaring  in  the  court 
defendant  in  the  present  suit  had 
irregularity.     Stansfield  v.  Hdla- 

s,  140 

See  Jurisdiction. 


SET-OFF. 

limed  as  due  to  him  a  sum  ex- 
4^  but  reduced  it  below  that 
r  giving  defendant  credit  for  a 
1  sued  in  the  County  Court  for 
«.  The  defendant  had  never 
he  set-off,  or  allowed  it  as  part 
r  to  the  balance  of  any  account 
le  plaintiff's  claim  below  50/.  The 
urt  judge  thought  at  the  trial  he 
irisdiction.  The  plaintiff  then 
bandon  the  excess  above  50/.  to 
ction ;  but  the  judge  thought  it 
3  then  to  do  so,  and  the  plaintiff 
ted: 

lat  the  County  Court  judge  had 
;ion  under  the  circumstances,  and, 
jurisdiction  at  the  commencement 
;.,  the  plaintiff  could  not  at  the 
on  the  excess  to  give  jurisdiction. 
f  fl^iffy  app.,  and  Rhodes,  resp.,  90 

STAMP. 

y  Court  the  plaintiff  tendered  in 
rtain  letters  as  proof  of  the  con- 

upon,  and  the  judge  admitted 
gh  they  were  not  stamped ;  and 
»n  whether  they  amounted  to  a 
tween  the  parties  was  left  by  the 
e  jury: 

appeal,  that  this  was  a  question 
he  judge,  and  not  of  fact  for  the 
;he  judgment,  therefore,  must  be 

K),  that  if  the  letters  amounted  to 
they  were  inadmissible  for  want 

3  &  14  Vict  c.  61,  s.  14,  the  Court 
las  power  to  order  a  nonsuit  to  be 
ecause  in  effect  a  nonsuit  is  a 
or  the  defendant  Fuller,  app., 
?y,  resp.,  loi 


TOLL. 

See  Jurisdiction. 

TROVER. 

The  plaintiffs  bought  timber  at  Hull,  which 
was  by  their  direction  delivered  to  the  York 
and  North  Midland  Railway  Company  at 
Hull,  to  be  forwarded  to  the  plaintifb  at 
Nottingham.  The  timber  was  carried  over 
the  Ambergate  Railway  Company  to  the 
Nottingham  station,  which  belonged  to  the 
MidUnd  Railway  Company,  and  came  into 
the  possession  of  the  Midland  Company. 
The  plaintiffs  made  a  written  demand  of  Uie 
timber  on  the  Midland  Company,  with  an 
offer  to  pay  any  expenses  to  which  it  was 
liable,  but  this  was  refused,  and  they  were 
told  that  they  could  only  have  it  by  taking 
it  back  to  the  first  station  on  the  Ambergate 
line,  five  miles  from  Nottingham : 

Held,  evidence  of  a  conversion  by  the 
MidUnd  Railway  Company.  Rooke  and 
others  v.  The  Midland  Railway  Compawify  81 


USAGE  OF  TRADE. 

The  pliuntiff,  a  builder,  sent  in  a  tender,  on 
application  of  defendant's  surveyor  to  him 
among  others ;  the  tenders  were  all  opened, 
and  the  plaintiff's  turned  out  to  be  the 
lowest: 

Held,  that  the  judge  was  right,  on  evi- 
dence before  him,  in  concluding  that,  accord- 
ing to  the  custom  in  the  trade,  and  the 
conduct  of  the  parties,  the  plaintiff  ^s,  being 
the  lowest  tender,  had  been  accepted, 
although  N.  had  no  absolute  authority  to 
accept  the  lowest  Pauling  v.  Pontifex  and 
others^  59 


WARRANT. 

When  an  order  for  rehearing  of  an  insolvent's 
petition  has  been  made  by  the  County  Court, 
and  the  insolvent  neglects  to  attend  on  the 
day  of  hearing,  a  warrant  fur  his  apprehen- 
sion may  be  granted  by  the  County  Court 
under  the  1  &  2  Vict.  c.  110,  8.  96,  and 
10  &  11  Vict  c.  102,  s.  10.  Rep.  v.  Dow- 
ling,  132 

WEIGHTS  AND  MEASURES. 

By  the  5  &  6  Will.  4,  c.  63  (relating  to  weights 
and  measures),  s.  28,  an  inspector  may  enter 
any  shop  and  examine  all  weights,  measures, 
steelyards,  or  other  weighing  machines ;  and 


INDBl^. 


if  the  weighti  or  mmmstpi  ue  ni^jiiit,  the 
jnine  thall  be  liable  to  aeinm,  and  the 
penon  in  wboee  poeaenioo  they  *n  fband 
ehall  forfeit,  &e. ;  and  anjr  person  who  shall 
h^re  in  his  possession  an  inoorreet  or  niniist 
atedyard  or  otherwdghing  machine  shall  be 
BaUe  to  a  like  penalty. 

Bj  wod&tm  39  all  actions  for  anything  done 
in  pamianee  of  the  aet»  or  in  ezecotjon 
theieoC  ■hall  be  brooght  in  the  oonnty  in 
wUdi  the  cense  of  action  arises;  and  the 
deHndant  nu^  plead  the  general  issue,  and 
mve  the  speoial  matter  in  evidence^  and  that 
9ie  acts  were  done  in  porsnanoeorbyaotho- 
iil;y  of  this  act;  and  if  th^  shall  appear  to 
hmn  been  so  done,  &e.»  then  the  jury  shall 
find  for  the  defondant,  &e. 

By  Beotion40  no  plaintifr  shall  reoorer  for 
nay  mtfokiatj,  trespass,  or  other  wrongful 
pneeedmg  made  or  committed  in  tiie  execu- 
tion of  this  act,  if  tender  of  sufficient  amends 
shall  hare  been  made,  &c. : 

Held,  that  the  inspector  was  not  justified 
In  eeinng  scales,  though  unjust;  and  that 
his  acting  under  the  bcmdjkle  belief  that  he 
was  justed  in  doing  so  by  the  act  did  not 
entitle  1^  to  the  verdict  \j  Tirtue  of  sec- 
tion 39.  lloeiaf,app.,anda/epA«|MOH»re8p^ 

in  I 


WILL. 

Testator  by  his  win  beq[iieadied  as  fbl 
'^To  my  son  WilUam  I  give  aD  vf 
and  dami  on  bonaehold  |m|Mii|  m 
street,  &o.,  bdonging  to  mt  snoM 
the  late  J.  B*>  on  whuliIliaraaBfli^ 
15002.;  also  all  n^  dains  OB  Ihs  ds 
houses  situated,  &e.f  ooeapie^  te.;  I 
all  moneys  that  I  may  hnvsadfanedl 
at  any  tune,  to  hhn,  ma  heba  aad  an| 
ever.*  At  the  time  of  tfie  Iflstirt 
there  wqtc  certain  anean  of  istaM 
standing  on  the  mortgage  of  llOOK, 
were  claimed  from  tfie  son  (As  duti 
the  defendant  as  ezeontrix*  ShslMi 
daimed  a  sum  for  repairs  of  ths  aort 
property  done  in  the  testste^silBtini 

Held,  on  appes^Fust,  that  thii 
of  interest  on  the  mortgage  dns  lit  the 
tor's  dcatii  passed  wi£  Um  psaeiid 
son,  and  not  to  the  deimdant  as  ene 

Secondly,  that  the  defendant  as  en 
and  not  the  pldntifl;  was  liabk  for  the 
done  in  the  lifetime  of  tfieteslste.  < 
app.,  and  GiMon,  reap.,  94 


INDEX  TO   INSOLVENCY  CASES. 


ACTION. 
See  Plea. 

ASSIGNEES. 

ficet  143  of  Common  Law  Ph>cediire  Act, 
enabling  the  assignees  to  continue  actions 
commenced  by  an,  insolvent,  applies  only 
where  the  insolvency  occurs  after  the  action 
brought. 

To  a  declaration  upon  an  agreement  whereby 
the  plaintiff  agreea  with  defendant,  his  ex- 
ecution creditor,  that  the  defendant  should 
take  a  printing-press,  subject  to  the  plaintiff's 
right  to  redeem  on  payment  of  150/.  and 
costs:  alleging  as  a  breach,  that  though 
(Mntiff  tendered  the  money  defendant 
would  not  accept  it  or  replace  the  printing- 
peas,  whereby  the  plaintiff  lost  the  profits 


of  trade,  and  was  wholly  ruined  and 
insolvent ;  the  defendant  pleaded  th 
the   cause  of    action  accrued,  anc 
action  brought,  plaintiff  petitioned  Ii 
Court,  and  a  vesting  ordler  was  mad( 
Held,  that  the  cause  of  action 
special  damages  alleged  passed  to 
signees,  and  that  the  plea  was  good 
alleging  any  interference  by  them. 
V.  Copier,  1 

See  Insolvent^ 


DEBT. 


To  a  declaration  for  money  paid,  &e^  i 
fendant  pleaded  that,  after  the  aocroiiv 
said  debts  and  causes  of  action,  and 
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etition  for  tho  protection  of  the 
om  process  was  duly  presented 
le  Insolvent  Court ;  that  after- 
>efore  this  suit,  a  final  order  for 
ad  distribution  was  made ;  that 
debts  in  the  declaration  were 
lefore  the   filinf;^    of   the   said 

that  no  description  whatever  of 
)ts,  &o.  in  the  said  declaration 
»r  of  the  plaintiffs  as  creditors  in 
of,  was  contained  or  inserted  in 
)  annexed  to  the  petition ;  and 
ts  and  names  of  the  plaintiffs  as 
re  omitted  with  the  full  know- 
msent,  and  by  and  through  the 
md  procurement  of  the  plaintiffs: 
)n  demurrer,  that  the  plea  was 
to  the  action,  the  Legislature 
lat  all  the  insolvent's  creditors 
tamed  and  all  placed  upon  the 
I,  all  the  insolvent's  effects  (those 
inal  order  absolutely,  and  those 
do)  to  be  applied  to  Uieir  benefit, 
;  insolvent  to  be  a  free  man ;  and 
ssion  of  any  debt  is  to  defeat  this 
to  make  the  insolvent  commit 

to  deceive  the  court  and  the 
;ors ;  and  that  to  permit  the 
such  a  case  to  recover  would  be 
t  to  a  fraud  on  the  court  and  the 
hich  the  court  ought  not  to 
kin  V.  Manning,  4 

See  Schedule. 

DISCHARGE. 
e  Vesting  Order. 


INSOLVENT. 

llier,  1 

NEEs,  Debt,  Protection. 

ENT  DEBTORS'  COURT. 
See  Rehearing. 


sEW  SECURITY. 

lebtor  was  adjudged  to  be  entitled 
efit  of  the  act,  but  was  to  be 
custody  as  to  the  debt  of  A.  and 
e  expiration  of  twenty  months, 
n  custody  it  was  agreed  between 
at  and  A.  and  B.  that  the  latter 
barge  the  former  out  of  custody 
ving  them  a  warrant  of  attorney 
Dent  of  their  debt  by  instalments. 


Upon  this,  the  warrant  of  attorney  was  given, 
and  the  insolvent  was  liberated : 

Held,  that  snch  warrant  of  attorney  was 
void ;  and  upon  an  application  to  this  court 
for  the  purpose,  it  was  set  aside.  Ex  parte 
W.  A.  Smith,  29 


PLEA. 


To  an  actbn  of  debt,  the  defendants  pleaded 
that,  before  the  action,  the  plaintiff,  being  a 
prisoner,  duly  petitioned  the  Insolvent  Court, 
and  the  conit  made  an  order  vesting  the 
plaintiff's  real  and  personal  estate  and  efliscts, 
before  his  discharge,  in  the  provisional  as- 
signee. The  plea  then  allegea  that  the  debt 
had  accrued  after  the  order,  and  befwe  the 
discharge ; 

Held  bad  on  demurrer,  for  not  aUeging 
that  the  provisional  assignee  had  interfered 
to  recover  the  debt. 

The  same  construction  should  be  put  on 
similar  provisions  in  the  Bankrupt  and  In- 
solvent Acts,  and  the  express  words  of  a 
statute  may  be  contracted  and  confined  to 
meet  the  mischief  contemplated  by  the  act. 
Per  Pollock,  C.  B.,  Aldersonand  Piatt,  BB.; 
Martin,  B.  dubitante.  JadUon  v.  Bundutm 
et  Uxor,  15 

PREFERENCE  (VOLUNTARY). 
See  Voluntary  Prbfbrbncb. 

PROTECTION. 

An  insolvent  to  whom  a  protection  had  been 
granted  after  a  verdict  had  been  obtained 
against  him  in  an  action  of  tort,  is  not  pro- 
tected from  arrest  on  a  iudgment  signed 
after  the  protection  granted. 

A  verdict  in  an  action  of  tort  was  re- 
turned against  A.  on  the  12th  December, 
1851.  On  the  17th  he  filed  his  petition. 
On  the  12th  a  bill  of  costs  in  the  action  was 
delivered.  On  the  20th  January  following 
he  obtained  his  final  order.  Judgment  upon 
the  verdict  was  signed  on  the  5th  of  the 
following  April,  and  subsequently  A.  was 
arrested  upon  a  ca.  sa.  issued  upon  such 
judgment : 

Held,  that  the  final  order  so  made  under 
the  5  &  6  Vict.  c.  116,  s.  4,  did  not  protect 
A.  from  such  arrest;  and  that  the  words 
**  protection  from  all  process*'  in  that  section 
mean,  from  all  process  arising  out  of  the 
subject-matter  of  the  Insolvent  Debtors  Acts 
which  do  no  deal  with  actions  of  tort.  Beavan 
V.  Walker,  8 


INDBZ. 


BE-HEABING. 

Hm  Iiiiolvont  Debbm'  Court  hM  no  jurisdio- 
tion  to  m-hetf  the  omo  of  aa  iosolrent  ori- 
^AaaXtj  lieard  before  a  County  Court  judge. 
B^.  r.  The  ItuolwnU  Detorv*  Coia%  14 


SCHEDULE. 

A.  Ining  indclilBd  to  B.  and  C.  in  two  tuma 
■fwntinic  to  80i.,  gare  thmn  a  pronuMOir 
aola  ior  801.  Shortly  aftcrwardB  he  took 
ItebeodltoCthelnaolventAet,  1  &  3  ^lot. 
&  110 ;  but  bia  ■ohednle  did  not  aet  forth 
Ilia  note  ao  given,  thoog h  the  original  debt 
Id  B.  and  C.  waa  intated. 

Heldt  on  notion  by  the  indoraee  oC  the 
note  and  a  plea  of  discharge  under  the  Inaol- 
"vant  Aet»  tnat  tiie  defendant  waa  not  die- 
ehaiged  from  the  note,  aa  it  was  not  specified 
In  tiie  sehednle.    Carr  ▼.  JSertor^A^  13 

See  Dbbt. 


VESTING  ORDER. 

An  iMohent  discharged  after  the  vesting  order, 
hf  defoult  of  the  execution  creditor,  and 
with  ^e  oonsent  also  of  the  detaining  ones, 
cannot  ftoe  a  party  acting  aa  the  senrant  of 
Hie  ]»OTisional  assignee,  for  the  recovery  of 
property  passing  under  the  vesting  order, 

"  oefore  an  order  of  the  Court  under  1  &  *i 
IHct.  c.  1 10,  8.  44,  for  the  redelivery  to  the 
insolvent  of  such  property.  Kemoi  v.  PittU^ 
SO 

Where,  on  the  24th  of  May,  the  28th  of  the 
same  month  was  appointed  for  hearing  the 
argument  upon  a  writ  of  error  (so  that  it 


was  impoasible  for  die  defradaal inc 
oomplf  witb  mle  63  of  theRnkscf  R 
by  oehvering  tiie  paper  bookafoorcki 
before  the  cuj  of^  heainig),  it  was  hd 
the  phuntiff  in  error,  having  ddver 
paper  boolu  on  bdialf  of  the  defSendii 
not  entitled  to  objeet  to  tiie  defend 
error  being  beard  nrtil  he  had  ps 
pluntifffortfaem. 

The  disdiarge  of  an  inaolvent  < 
custody  by  oonsent  or  dcAinlt  of  tiie  ere 
and  withont  a^iidieBtioii,doc8  not  an 
vesting  order,  imt  tiie  tiiepnpafys 
muns  m  the  provisioDal  ass^aee 
divested  }n  order  of  the  Inaoifent  ( 
and,  tiurBfore.  to  an  aetion  of  delinnr 
insolvent  under  ancii  dromnatsnoei,  i 
good  defonoe  that  tiie  defcndsnt  de 
the  gooda  b^  aotiion^  of  the  pmi 
assignee.    Etrmalr.Pmk,^ 

VOLUNTARY  PilERRSNG& 


A  person  in  inaolveot 
the  whole  of  Us  gooda*  anent  dbsi 
wortii,  by  Un  of  sale  to  tiM  detada 
of  his  creditors,  for  a  dabt  Umb  dn^  a 
goods  were  eonvcfyad  aan^  by  aj^ 
More  than  tiuee  mootiia  afcaiwaidil 
his  petition  in  tiie  Inaohenft  Osart,  a 
plaintiff  was  appcwnted  his  assignff 
Drought  this  action  to  leeover  fro 
defendant  the  valne  of  audi  goods : 

Held,  that  the  plaintiff  was  not  enti 
recover,  as  the  bill  of  sale  waa  made  p 
three  months  before  the  ffling  of  the  pe 
and  there  was  no  evidence  to  show  ti 
insolvent  had,  at  the  time  he  gave  the 
sale,  any  view  or  intention  of  then  pc 
ing  the  court  for  protection  from  p 
TkoyU  V.  Hobbe,  9 
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UNTY    COURTS    CASES. 


COURT  OF  QUEEN'S  BENCH. 
April  20,  1852. 
DUCH  V.  NoETH- Western  Railway  Company, 

}/  railway  companies  as  common  carriers — Effect  of  notice 
y  will  not  be  responsible  for  parcels  unless  the  contents  are 
f — Packed  parcels. 

h'  Western  Railway  Company  published  a  notice^  with  which 
ntiff  was  acquainted^  that  they  would  not  be  responsible  for 
parcels  unless  the  contents  were  declared;  and  that  they  would 
nf  them  unless  the  contents  were  declared^  with  the  names  and 
*j^of  the  persons  to  whom  they  were  sent ;  and  that  the  senders 
e  taken  to  warrant  that  parcels  were  not  packed  parcels.  The 
*  sent  a  parcel' which  the  defendants  knew  to  be  packed^  but  no 
%rs  were  given.  The  parcel  was  taken  by  the  company.  It 
't  to  the  court  to  say  whether  the  notice  and  the  sending  of  the 
ider  the  circumstances  were  sufficient  to  prove  a  special  contract 
I  Geo.  4  ^  1  fVill.  4,  c.  68,  s.  6  : 

it  was  not  sufficient,  and  that  the  defendants  were  bound  to 
t  assent  to  the  terms  of  the  notice. 

laintiif.  Crouch,  is  a  carrier  at  Birmingham,  who  collects 
ils  to  send  hj  railway;  these,  when  collected,  are  packed 
-eel  and  so  sent  to  their  destination  and  distributed.  On 
)f  May  last,  and  also  on  the  7th  of  June,  some  parcels 
at  the  plaintifTs  office,  and,  according  to  his  witnesses, 
in  a  canvas  bag,  and  conveyed  to  the  railway  station 
an  to  Liverpool.  On  the  arrival  of  the  bag  it  was,  on 
nons,  immediately  received  by  the  plaintifTs  agent,  and 
'  him,  and  the  goods  (a  packet  of  gold  studs,  another  of 
ad  another  of  other  jewellery)  were  missed,  The  deda* 
ted  that  the  defendants  were  common  carriers,  and  that 
elivered  to  them  certain  goods  to  be  safely  and  securely 
The  second  plea  traversed  this  allegation.  In  other 
Carriers'  Act  was  set  up  as  a  defence,  to  which  there  was 
on  that  the  goods  were  stolen  by  a  servant  of  the  defen- 
.  rule  had  been  obtained  to  show  cause  why  the  verdict 
d  been  found  generally  for  the  plaintiff)  should  not  be 
and  a  verdict  entered  for  the  defendants  on  the  traverse 
jond  plea,  or  why  there  should  not  be  a  new  trial  on  the 

B 


2  COUKTT  C0UBT8  CASES. 

Chough  ground  of  the  evidence  as  to  the  felony  bdng  iniofficM 
Koirra.  '^P'^  1^9,  the  defendants  had  publidied  a  notice  tl 
w»TBur  would  not  be  responsible  for  collected  packages  in  on 
Bailwat  'unless  the  contents  were  declared,  with  tne  names  and  s 
^^^^^''  of  those  to  whom  they  were  sent,  and  that  thej  would  b 
1S5S.  such  packages,  unless  such  declarations  were  madc^  and 
senders  of  parcels  would  be  taken  to  warrant  that  they  n 
packed  parcels. 

ffilknu.  Sent,  and  J.  Bromm  now  showed  oaBS& — ^Ai 

question  of  evidence,  there  was  sufficient  to  anpport  a 

finding  a  felony  on  the  part  of  the  company's  servantBi    i 

other  point,  the  notice  noes  not  protect  the  company  firom 

sibility.     [ Jeryis,  C.  J. — Crouch,  jun.,  in  hia  evideuo 

''When  I  was  asked  to  declare  the  contents^  I  said  I  o 

ffive  the  particulars."    The  goods  were,  however^  left,  and 

by  the  company.    What  is  the  eflfect  of  this?    Is  it  a  fr 

tract?    The  notice  at  the  end  of  it  savs,  ^  Yoa  most  wan 

it  is  not  a  packed  parcel''    Does  that  throw  the  respo 

on  Crouch  g    No.    Crouch  never  oonsenta  to  tiie  tenn 

notice.    This  notice  is  published  after  the  cases  wliidi  si 

the  company  could  not  charge  more  for  packed  pare 

other  parcels:  {JParker  v.  The  Grmi  Wakm  RaStmay  I 

7  M.  &  O.  291 ;  Piehford  v.  The  Gramd  Jumsikm  BaOm 

pamf^  10  M.  &  W.  399;  and   OmuA  v.    The  NorA 

JU&oajf  Company,  2  Car.  &  TSsrw.  789.)    The  oompanj 

riff ht  to  insist   on  the  addresses  being  nven  :  (Ark 

7  M.  &  6. 292.)    [Je&vib,  C  J.— SG^t  they  not  require 

ration  of  the  contents  and  addresses,  that  they  might  not  afl 

be  made  liable  on  the  ground  of  felony  by  their  servants,  ^ 

articles  said  to  have  been  lost  might  not  have  been  there 

11  Gea  4  &  1  Will  4,  c  68  (the  Carriers'  Act),  in  sect  * 

that  no  notice  shall  be  deemed  to  limit  the  liability  at 

law  of  carriers ;  and  in  sect.  6  it  is  provided,  that  nothing 

act  contained  should  be  construed  to  annul,  or  in  anywif 

any  special  contract ;  and  in  sect.  8,  that  nothing  in  the  ac 

protect  carriers  from  liability  for  felonious  acts  of  servant 

notice  is  inoperative  under  sect.  4,  and  it  is  not  brought  ni 

proviso  in  sect.  6,  as  a  special  contract.     Before  this  act  wai 

a  notice  of  this  kind  brought  home  to  the  parties  wouU 

absence  of  all  contravening  circumstances,  have  limited  the 

of  the  company :  (Story  on  Bailments,  sects.  558-560.) 

therefore,  must  have  this  operation,  that  even  though  it  be 

home  to  the  party,  it  shall  not  limit  the  common  law  1 

Otherwise  it  has  no  operation  at  all.     You  must  now,  in  < 

make  it  a  special  contract,  show  assent  on  the  part  of  the  p 

whom  the  notice  is  given.     In  Austen  v.  The  Mimehes 

Sheffield  Railway  Company  (20  L.  J.  440,  Q.  B).,  the 

himself  had  signed  the   ticket     So  also  in  Chhtpendeik 

Lancashire  and  Yorkshire  Railtoay  Company  (21  L.  J.  22, 

Shaw  V.  The  York  and  North  Midland  Railway  CompoM 
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wed  that  a  oompanj  which  had  given  a  notice  was  not  bound     Cbodch 
saiTT  ace(Nrding  to  their  common  hiw  liability.     Here  there  was      ^  ^* 
evioence  of  any  assent.  Wicnwr 

ithertan,  Q.  C.>  and  Cowling^  in  support  of  the  rule. — As  to  the  Railway 
istion  of  evidence^  the  plaintiff  was  bound  to  show  that  a  felony  ^oiwawt. 
I  committed,  and  that  it  was  committed  by  some  one  or  more  of       1952. 

senrants  of  the  company,  and  by  which  of  them.     As  to  the        — ;- 
BStion  of  contract,  the  defendants  rely  not  only  on  the  notice  y.^'^"[^~^ 

the  fact  of  its  being  brought  home  to  the  plaintiff,  but  on  the      coatrM^ 
lence  of  the  younger  Crouch  as  to  what  took  place  at  the  time 

parcel  was  delivered  to  the  company.  The  plaintiff  knew  the 
US  of  the  notice ;  and  young  Croucn  was  asked,  as  was  always 
m,  what  were  the  contents  of  the  parcel,  and  he  answered,  I 
not  give  them.  The  parcel,  however,  is  delivered  to  the  com- 
y;  and  it  must  be  taken  on  this  evidence,  that  inasmuch  as 
uch  knew  that  one  of  the  terms  of  the  notice  was,  that  the 
ipany  would  not  be  responsible  for  any  parcel  unless  the  con- 
as  were  declared,  that  he  was  content  with  and  agreed  to 
r  taking  his  parcels  without  being  responsible  for  any  loss. 
KTis,  C.  J. — lout  the  notice  goes  on  to  say,  that  the  company 

not  carry  unless  the  contents  are  declared ;  and  then  they  do 
J,  knowing  the  parcel  was  a  packed  one.  Their  remedy  was 
to  take,  and  as  they  did  take,  why  should  they  not  now  be 
le  ?  Do  they  not  by  carrying  waive  the  notice  of  non-respon- 
ity  ?]  Before  the  passing  of  the  Carriers'  Act,  it  was  necessary 
frove  that  notice  had  been  given;  now  more  is  necessary, 
ftity,  that  it  should  be  brought  home  to  the  sender  of  the  goods, 
hray  companies  are  not  necessarily  common  carriers,  they  are 
*  00  sub  modo.  And  here  a  notice,  of  which  the  plaintiff  is  proved 
e  cognizant,  is  given  as  to  the  terms  upon  which  they  would 
|r.  And  they  must  be  taken  to  say  to  the  plaintiff  upon  the 
Nwry  of  the  goods,  **  You,  knowing  the  terms  of  the  notice, 
t  be  taken  to  send  them  on  those  terms."  [Jervis,  C.  J. — 
j^oee  a  notice  given  into  a  man's  hands,  would  that  be  an 
Ibment  ?]  No ;  but  here  there  is  more  shown,  questions  are 
|l.  [Je&vis,  C.  J. — Yes,  as  to  the  particulars,  but  that  is  alL 
IXIAMS,  J. — What  else  does  the  plaintiff  do  but  decline  to 
\  the  particulars?]  He  does  something  more;  he  acts  upon 
iotice.  [Williams,  J. — I  do  not  see  that ;  suppose  he  had 
f  ahaken  his  head.  Cresswell,  J. — If  the  servant  had 
Med  Crouch  that  the  company  would  not  be  liable,  and  then 
hpods  were  left,  perhaps  in  such  case  the  company  would  hot 
Bq>oii8ible ;  but  if  he  reminded  him  that  the  company  would 
Jtany  without  a  declaration  of  the  contents,  and  then  they 
I  leti  and  carried,  they  must  be  taken  to  be  liable.  Jeryis, 
|U— Yes,  it  is  a  question  of  fact,  and  the  burden  is  upon  you  to 
le  it  to  the  court  acting  as  jurymen.] 

iaviB,  C.  J.,  delivered  the  iudgment  of  the  court. — The  rule 
a  new  trial  must  be  made  absolute.  I  was  not  satisfied  with 
upon  the  issue  of  felony  by  the  company's  servants  at 

B  2 
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Gbooob 


BAii;irAT 


ISftS. 


the  trial    As  to  tbe  other  point,  it  boh^  aduuttodf 

that  the  notice  itself  was  not  sufficient  to  mom  a  ■!  — 

it  is  for  ihe  defendants  to  make  it  oot,  and  tliejr  bne  DOtdpMa 

to  satisfy  oor  minds. 

Rule  ahiobite  for  a  mm  trial  am  pmgmni^ 


COURT  OF  COMMON  BENCH. 


April2\,  1858. 
BoBiNSOH  V.  Onx. 


Du^  Af  ekrk  ^  Qnmi^  Omri^Orier  io  jMgr  iy  a 

Comttrueikm  4^9  ^  10  Fid.  e.  95,  MoCb  87,  80^  92, 94. 


Noadian  Hei  o/foiMMi  the  derk  €f  a  Gnm^  ComHfor 
or  fir  tugSgmHI^  prtparimg  a  noHee  io  Ae  dtfimJamf 
offaifui  kim^  to  pojf  a  debt  by  inttalments^  wUek  ordur  wtu 
the  judge  at  tke  time  ofdeiivering  kis  jtufgrnaU;  sack 
part  of  the  judgment,  and  not  requiring  service  :  (eomfiraung 
Mouldy  1  Cox  &  Macrae,  p.  408.) 

THE  defendant  was  clerk  of  the  County  Court  of 
and  this  action  was  brought  against  him  for  alleged  m_ 
duty  as  such  clerk.  On  the  24th  of  October,  1851,  an  actios 
brought  by  one  Cook  in  the  County  Court  of  which  the  def 
was  clerk,  and  17/.  recovered  against  the  present  plaintiff  andi 
person,  who  were  joint  defendants  in  that  action,  and  the  ji 
ordered  that  the  defendant  (Robinson)  should  pay  iL  dowa,] 
the  rest  by  weekly  instalments.  The  clerk  of  the  court 
notice  of  the  order,  but  by  mistake  stated  the  instalments  to 
able  monthly,  instead  of  weekly.  The  plaintiff  not  having^ 
first  instalment  according  to  the  order.  Cook,  the  plaintiff  in 
in  the  County  Court,  issue  a  warrant  of  execution,  under  whidn 
plaintiff's  goods  were  taken.  He  thereupon  commenced  an 
against  the  present  defendant  for  breach  of  duty,  thefirrt 
of  the  declaration  being  for  a  misfeasance,  in  making  out  a 
notice  ;  the  second  being  for  a  nonfeasance.  With  respect  to  I 
judgment  and  order,  an  allegation  in  the  declaration  was  **\ 
was  adjudged  that  the  plaintiff  should  recover  a  certain  fsaa^ 
{hereupon  it  was  ordered  that"  the  money  should  be  pii' 
instalments.     The  declaration  was  demurred  to  genendly. 
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CowKng,  in  support  of  the  demurrer,  argued  that  there  is  no     RoBntsoH 
idi  duty  imposed  upon  the  County  Court  clerk  as  is  alleged  in         ^' 
ther  count     Sects.  92,  94,  and  95  of  the  County  Court  Act       _ 
lOw  that   if  default  is  made  in  payment  of  instalments,  execu-        1852. 
an  is  to  issue  at  once  without  any  intermediate  step.     It  is  not  ^.  Z~~fCMtri 
c  duty  of  the  clerk  to  prepare  a  notice  of  the  juogment :  that  J!pa^mad  b$ 
dng  made  in  the  constructive  presence  of  the  defendants,  and  the 
der  to  pay  by  instalments  being  a  part  of  the  judgment:  {JSly 

Mouldy  1  Cox  &  Macrae,  p.  408.)  But  in  this  case  one  of  the  de- 
odants  might  have  been,  and  probably  was,  present  in  court  at  the 
loe.  In  Efy  y.  Mould  the  order  was  for  payment  forthwith ;  but 
«  act  makes  no  difference  between  an  order  to  pay  forthwith,  and 

pay  by  instalments :  they  are  equally  a  part  of  the  judgment. 
:ae  1 14th  of  the  New  Rules  of  Practice  directs  that  orders  for 
^rment  of  money  shall  be  served ;  but  it  does  not  say  in  what 
BBS ;  and  it  will  not  apply  to  this. 

Webby y  contrd. — The  declaration  alleges  that  it  was  adjudged 
Bt  the  plaintiff  should  recover  a  certain  sum.  This  was  a 
■nplete  judgment;  and  what  follows,  '^and  thereupon  it  was 
3ered  that"  the  money  should  be  paid  by  instalments,  is  an  order 
itinct  from  the  judgment,  and  is  in  the  nature  of  a  warrant  or 
Boept  within  the  27th  section  of  the  act.  The  92nd  section 
DW8  that  this  order  is  not  the  judgment.  A  judgment  imports 
^yment  forthwith,  and  during  that  the  defendant  is  supposed  to 
^present  so  as  to  have  notice  of  it.  But  an  order  to  pay  by 
Malments  is  inconsistent  with  a  judgment  to  pay  forthwith,  and 
Mnrent  from  it,  and  comes  ¥rithin  the  114th  rule,  which  directs 
Bt  ''orders  for  payment  of  money  or  costs,  or  both,  shall  in  all 
■68  be  served  by  the  bailiff."    And  if  so,  it  was  the  clerk's  duty 

prepare  the  notice  for  the  bailiff  to  serve.  And  even  if  this 
le  is  only  directory^  still  it  is  imperative  on  the  oflScer;  and  if  he 
idertakes  the  duty  and  proceeds  in  it  incorrectly,  he  is  liable. 
^JEhf  y.  Mould  the  money  was  to  be  paid  forthwith,  and  it  is  a 
Ire  judgment.  But  here  there  is  an  order  varying  the  effect  of 
^judgment  in  favour  of  the  then  defendant. 
fHOowlingy  in  reply. — The  order  is  not  distinct  from  the  judgment. 
hfrr  must  be  assumed  to  have  been  made  at  the  same  time ;  and 
k  judgment  would  not  have  been  complete  without  an  order  as  to 
lir  the  money  should  be  paid. 

Cur.  adv.  vuU. 

May  1. 

0£Byi8,  C.  J.,  delivered  the  written  judgment  of  the  court — The 
iHBtion  in  this  case  is  raised  by  a  general  demurrer.     The  decla- 

B«i  contains  two  counts ;  the  first  is  founded  on  a  misfeasance, 
the  second  on  a  nonfeasance.  We  will  consider  the  second 
Mt,  as  that  raises  a  question  on  both  counts  which  it  will  be  well  to 
Haider  unencumbered  by  the  other  point.  After  referring  to  the 
"^pQnent  and  order  set  out,  the  first  count  avers,  that  after  the 
*6ng  of  the  order, ''  it  became  and  was  the  duty  of  the  defendant. 
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KonmMi  M  flBch  clerk  as  aforcBaidy  to  prapare  or  eaoae  to-  bejpcpB 

^'  made  oot,  a  notice  in  writing  of  such  order^  to  the  mtiBt 

J!fr  Older  tiiat  the  same  might  m  deliyered  or  traoanittod  to^ 

lasa.  foit  the  now  plaintiff,  as  soch  defendant  in  the  aaid 

Otfi^Cbuft  ^  ^^^  ^^  proper  care  that  no  exeontimi  should  is 
-  ^  ly  said  court  founded  upon  the  said  judgment  and  oideTj  witho 
notice  having  been  nrst  prepared  and  made  o«t  as  aforesa 
the  plaintiff  m  iiiot  sajs  that  the  defendant,  not  ■ygawltng  li 
in  tnat  behalf,  did  not,  as  such  clerk  as  aforesaid,  pipspare  o 
to  be  prepared  or  made  out  any  such  notioe  in  wiituij|^  but 
contrary  wholly  n^lected  and  omitted  so  to  dow*  It  then 
that  '' through  the  mere  n^ligenoe  and  braadi' of  ^hty 
defendant  in  that  behalf,  he,  the  plaintiff,  did  not  at  aa 
receive  any  notice  of  the  said  order,  and  was  from  thence  coat' 
until  the  time  of  committing  the  grievances  next  heranafti 
tioned,  wholly^  ignorant  of  the  makiitt  thereof,  and  br  reason 
made  default  in  payment  of  divers  of  the  said  inatelments  t 
and  thereby  directed  to  be  paid  as  aforesaid  *  And  thai 
consequences  followed^  of  which  he  oomplainSi  The  alleg 
duty  in  this  case  is  not  a  matt^  of  averment  and  ^oof^  aiM 
fore  to  make  the  defendant  liable,  he  must  have  <»iitted  to  ] 
some  legal  duty.  The  statute  of  9  &  10  Vict.  e.  95,  imp 
such  duty  in  term&  The  27th  section,  referred  to  by  th 
tiff*s  counsel  in  the  aif^ument,  being  confined  to  the  isaning 
mouses  and  warrants;  the  92nd,  94th,  and  95th,  which  e 
the  judee  to  order  by  instalments  the  payment  of  a  debt 
define  the  mode  of  proceeding  for  the  recovery  of  the  debl 
silent  upon  this  subject.  But  it  is  said  the  new  rule,  1^ 
this  burthen  on  the  CouDty  Court  clerk,  because  in  all  c 
orders  are  to  be  served  by  the  bailiff  of  the  court ;  the  < 
the  proper  officer  to  make  out  the  documents  to  be  served 
bailiff,  and  the  duty  of  preparing  the  orders  therefore  is  ca 
him.  In  our  opinion,  this  rule  has  no  such  operation, 
not  enlanje  the  duties  of  the  County  Court  clerk  bevo 
provisions  of  the  act  of  Parliament,  but  was  framed  merely 
purpose  of  pointing  out  by  whom  service  was  to  be  .xnade 
orders  which  require  service  within  the  provisions  of  the  sta 
by  the  practice  of  the  court,  do  not  include  judgments.  Th 
of  practice  drawn  up  by  the  judges  are  not  an  exposition 
statute;  but,  assurming  that  some  orders  for  the  payment  of 
and  costs  may  require  service,  they  say  such  ser^'ice  shall  b 
by  the  high  bailiff  of  the  County  Court,  But  it  may  be, 
the  order  ought  to  have  been  served,  that  the  defendant^  y 
reference  to  the  act  or  the  new  rules,  may  be  liable.  It  is 
ccssary  to  discuss  the  defendant's  liability  in  that  case,  if, 
opinion,  it  was  not  necessary  to  serve  this  order;  and  we 
opinion  that  this  point  is  well  decided  in  Ely  v.  Mould  (5  < 
Mac.  408.)  The  first  count  of  the  declaration  referred  to  in  the  f 
count  states  a  judgment  and  order  given  for  debt  and  cosU 
*^  thereupon  it  was  ordered  that  the  debt  should  be  paid  bv  i 
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^    The  order  for  payment  is  part  of  the  judgment,  and  it    Bobdvsoh 
88  unnecessary  to  consider  what  ought  to  have  been  done       ^^' 

he  judgment     When  the  judgment  was  delivered,  the  order,       

part  of  the  judgment,  must  have  been  known,  and  no  service  1852. 
ecessarj.  These  observations  dispose,  also,  of  the  principal  ri^{~Tr^,, 
on  upon  the  first  count,  which  proceeds  upon  the  misfeasance  ^Pa^tetu  b$ 
alleged  duty  by  the  defendant,  in  making  out  a  copy  of  the  inttalmentt. 
BO  inaccurately  that  the  plaintiff  was  misled  and  induced  not 
f  the  instalment  in  due  time.  If  the  defendant  was  not 
r  bound  to  make  out  such  notice,  the  fact  of  his  having  made 
I  incorrect  notice  will  not  give  the  plaintiff  a  cause  of  action ; 
e  have  already  expressed  our  opinion  upon  that  point.  But 
»unt  contains,  also,  a  further  allegation ;  namely,  that  it  was 
actice  of  the  County  Court  for  the  clerk  to  make  out  a  copy 
order  for  payment  of  the  debt  by  instalments,  to  be  served 
;he  defendant.  If  such  a  practice  exists,  it  may  be  contended 
be  proceedings  in  question  were  irr^ular.  But  we  need 
ve  any  opinion  upon  this  point;  for,  whether  they  were 
r  or  irregular,  no  action  will  lie  in  such  a  case  for  a  mere 
larity  of  this  description.  It  is  observed,  that  the  practice 
court  is  mentioned  by  the  act  of  Parliament.  It  may  be, 
le  form  of  the  rule  and  the  schedule  of  fees  may  have  led,  in 
of  fact,  to  the  practice  of  serving  a  notice  of  judgment  in 
case ;  but,  in  our  opinion,  they  do  not  warrant  such  a  prac- 
nd  do  not  establish  a  legal  necessity  of  pursuing  such  a 
.  For  these  reasons  we  are  of  opinion  the  defendant  has 
3n  guilty  of  any  breach  of  duty,  and  therefore  is  entitled  to 
dgment  of  the  court. 

Judgment  far  the  defendant. 


8  coxmrr  coimrs  c 


COUBT  OF  EXCHEQUEIL 

February  7  and  9,  1852. 

StAKSFIRLD    ▼.  HsLLAWXUi. 

Replevin  &md— 9  if  10  Ftet  e.  95,  9$.  121, 127. 

The  judged  a  Couniy  Omriy  upontkeremamolef  a  pbnmiimr 
uUo  a  Superior  Courts  took  ike  bond  provided  for  hjf  ike  127ll 
of  tke  County  Courtt  Act  to  kimeelf  imeteadi^  to  ike  oiker  p 
tke  action,  at  deehred  by  tke  oeL  Tke  bond  kaeimy  beem  farfek 
obligee  brougkt  an  action  upon  ii. 

Held,  tkat  tke  bond  was  made  to  tke  judge  ae  a  trmaiee  and  m 
sued  on  by  Aim.  And  also  tkat,  by  de^rimg  m  lAe  court  abe 
defendant  in  tke  present  suit  kad  waived  tke  irregukuril^, 

DEBT  on  bond  in  the  penal  Bom  of  ly759iL  15«.  2d^ 
the  10th  of  May,  1849 ;  the  defendanta  aet  out  the 
on  oyer,  by  which  it  appeared,  that  the  defendanta  were 
to  the  plaintiff,  who  was  the  Judge  of  the  County  Court  of 
shire,  at  Huddersfield,  in  the  said  sum  of  money ;  conditions 
if  W.  H.  Hellawcll  should  prosecute  a  certain  ^)laint  in  th 
County  Court  in  replevin,  between  Hellawell  and  others,  with 
and  without  delay,  and  should  prove  before  the  court,  by  whic 
suit  should  be  tried,  that  there  was  ground  for  believing  tl 
rent  or  damage  in  respect  of  which  the  distress  was  take 
more  than  20/.,  the  bond  should  be  void.  The  plea  then  al 
that  the  said  County  Court  was  duly  established  when  th 
bond  was  made;  that  the  plaintiff  was  the  judge  of  tb 
court ;  that  the  said  plaint  in  replevin  was  in  respect  of  a  distr 
rent  of  arrear,  in  which  plaint  W.  H.  Hellawell  was  the  plainti 
A.  Eastwood  and  others  the  defendants;  and  after  entiy* 
plaint,  and  before  the  bond  was  made,  W.  H.  Hellawell,  to  < 
the  removal  of  the  said  plaint  into  the  Superior  Court,  declu 
the  said  County  Court,  and  the  plaintiff  as  judge  thereof,  th 
rent  in  respect  of  which  the  said  distress  was  taken  was  moR 
20/. ;  and  then  instead  of  becoming  bound  with  two  suffideDt 
ties,  as  the  statute  required,  to  prosecute  the  suit,  &c.,  with  i 
and  without  delay,  and  to  prove,  &c.,  before  the  court  in  wkidi 
suit  should  be  tried,  that  there  was  ground  for  believing  tbu 
rent  was  more  than  20/.,  the  defendants  made  an\l  entered  ioto^ 
the  plaintiff  accepted  from  the  defendants,  illegally,  the  said  t 
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indaoement  to  the  pbdntiff  to  assent  to  sach  removal  of  the  SrAmxBLD 

)laint,  and  to  make  a  return  to  any  writ  of  certiorari,  which  *• 

sud  W.  H.  HeUawell  should  procure  for  so  removing  the  said  ^''^^"^"^ 

t,  and  which  bond  was  made  to  the  plaintiff,  instead  of  being       1S5S 

)  to  the  said  A.  Eastwood  and  others,  the  other  parties  in  the       rr"^ 

)laint,  contrary  to  the  form  of  the  statute,  &o.    Verification.     ^^\^  tot[' 

iplication  admitting  the  establishment  of  the  County  Court, 

that  the  plaintiff  was  the  judge  thereof  as  alleged,   with  a 

trse  de  injurid  absque  residua  caustB.     Then  followed  an  assign- 

;  of  breaches,  by  which  it  appeared,  that  the  said  County 

t  was  a  court  duly  established  under  the  9  &  10  Vict,  c*  95 ;  that 

aid  plaint  was  in  replevin  in  respect  of  a  distress  upon  divers 

8,  &c.,  for  rent  in  arrear,  in  which  plaint  W.  H.  Hellawell 

the  plaintiff,  and  A.  Eastwood  and  others  were  the  defendants; 

after  the  making  of  the  said  bond,  the  plaint  was  removed  into 

Court  of  Exchequer  of  Pleas  at  Westminster;   that  W.  H. 

awell  did  not  prosecute  his  suit  in  the  Exchequer  with  effect ; 

that  such  proceedings  were  thereupon  had  in  the  Exchequer 

it  was  adjudged  that  W.  H.  Hellawell  should  be  nonsuited, 
that  A.  Eastwood  and  the  other  defendants  should  go  thereof 
out  day,  and  have  a  return  of  the  goods  taken  under  the 
ess  irreplevisable,  with  costs,  whereby  the  bond  had  become 
ited.  It  was  further  alleged  that  the  plaintiff  commenced 
prosecuted  the  present  action  for  and  on  behalf  of,  and  for  the 
tfit  of,  A.  Eastwood  and  others,  the  defendants  in  the  original 
e. 

t  the  trial,  before  Piatt,  B.,  at  the  York  Summer  Assizes,  a 
ict  was  found  for  the  plaintiff,  and  damages  to  the  amount 
te  costs  which  had  been  sustained  and  awarded  in  the  replevin 
in  the  Exchequer,  were  assessed,  leave  being  reserved  to  the 
adant  to  move  to  reduce  the  damages  to  a  nominal  sum. 

rule  having  been  obtained  accordingly : 

\  Hill  (  Cowling  with  him)  now  showed  cause,  and  contended  that 
was  a  perfectly  good  and  valid  voluntary  bond,  and  not  avoided 
tt  the  statute ;  the  words  of  the  statute  are  merely  directory. 
e  the  tenant  obtained  the  removal  of  the  goods  by  his  own  act, 
landlord  being  no  party  to  it,  and  the  tenant  received  the  entire 
efit;  the  judge,  by  taking  the  bond  to  himself,  merely  tookvit 
rnstee.  Many  instances  may  be  cited  of  bonds  given  under  a 
ate  being  held  valid,  although  the  requisitions  of  the  statute 
.  not  been  strictly  complied  with.  In  the  case  of  an  administra- 
\  durante  minore  (Btate  cum  testamento  annexo,  which  is  not 
bm  the  21  Hen.  6,  yet  if  the  ordinary  has  taken  a  bond  from  the 
dnistrator  conditioned  for  the  due  payment  of  debts  and  legacies, 
neach  may  well  be  assigned  that,  though  he  had  more  than 
oient  to  pay  all  the  debts,  he  has  not  paid  a  legacy :  (1  Wms. 
rs.  b.  5,  c  4.)  So  also  a  replevin  bond,  with  only  one  surety 
iad  of  two,  as  required  by  11  Geo.  2,  c.  12,  s.  3,  may  be  suea 

(He  cited  also  Blackett  v.  Crissop,  1  Ld.  Baym.  278 ;  Austin 
*mt>ardj  2  Marsh,  352;  Dunbar  v.  Vunn,  assignee,  10  Price,  54; 


i 
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8tA]ramu>  and  cftlled  the  particahr  mttentioQ  of  Aa  oovK  to  llv 
„     «*         the Iwt  case:  (FoOes  ▼.  Doendwiam,  2  Str.  11S7.) 
HauAWBi.       j^^^^^^  ^ffaff  with  him)  was  oaUed  on  to  aappatt  the  nk 

issa.  ISlst  section  points  out  the  onlj  method  bf  wtiA  mA 
».  .'"T".„^  replevin  can  be  I^bUj  remored,  and  it  »  »  ecwMitisa  pn 
i?fc  ^^  the  nreliminanes  veqniied  shodd  be  cooipBed  win 
bond  is  iUegal  and  void.  (He  cited  Marrk  ▼•  Cka/mmi 
Jones'  Bep.24;  Marim  T.  BHOmm^  Yelv.  197;  JBH^ 
10  Bep.  100,  b. ;  Wright  r.  Lard  Vemefy  S  DM|^  ML) 
was  an  illegal  act  done  hj  nustake,  and  no  one  oaa  tdn  aAi 
of  it  The  judge  cannot  be  coneodered  as  a  tnatee^  ftr  d 
evidently  an  error,  and  a  man  cannot  be  made  »  malaefay 
done  in  mistake,  voA  by  ignorance  of  the  law* 

CowUm  was  called  on  to  reply,  and  cited  Com.  JXi§,  tit 
liament  K.*  23  and  25;  JB.  t.  Pbumw^  2  B.  A  a  322;  ( 
Green,  6  M.  &  G.  872;  Edmonde  v.  CAoOii,  7  C  B.  438. 

JUDGMSNT. 

Pakkb,  B. — This  was  an  action  on  a  bond  Ibr  die  i 
1,769L  15«.  3d, ;  and  there  is  a  plea  which  slates  that  tk 


was  given  to  the  jud^  of  the  Coonty  Court  widi  a  oonfil 
prosecute  a  certain  <£um  entered  in  the  County  Court,  in 
HeUawell  was  plaintiff,  and  Eastwood  and  others  were  defti 


witii  effect  and  without  delay,  to  prove  before  the  court  in 
such  suit  should  be  tried  that  there  was  a  ground  for  bd 
that  the  rent  or  damages  in  respect  of  which  nie  duiUess  ha 
taken  was  more  than  20  JL  Then  it  proceeds  to  state  the  coi 
of  another  bond,  which  was  also  in  another  proceeding ;  an 
it  states  that  the  bond  was  given  in  order  to  obtain  the  remc 
a  plaint  to  one  of  the  Superior  Courts  at  Westminster  1 
plaintiff,  who  was  then  the  judge  of  the  court ;  that  the  r 
respect  of  which  the  distress  was  taken  was  moro  than  20£ 
that  it  was  entered  into  to  the  plwitiff  instead  of  being  made 
other  parties  to  the  said  plaint,  Eastwood  and  others,  contrsir 
form  of  the  statute.  Then  itis  averred  that  it  was  made  to  the  pa 
being  only  as  preliminary  to  the  removal  of  the  suit ;  and  tb 
plaintiff  accepted  from  the  defendant  ill^ally  the  said  writing 
gatory  in  the  said  first  count  mentioned,  as  an  inducement  1 
plaintiff  to  assent  to  such  removal  of  the  aaid  plaint,  and  to  m 
return  agreeable  to  a  writ  of  certiorari  which  Hellawell  mighl 
cure  for  removing  the  said  plaint,  and  so  it  was  void.  Andtb 
a  similar  plea  to  the  second  count  of  the  declaration ;  and  there  i 
issue  as  to  the  truth  of  the  allegations  contidned  in  the  pleas, 
then  breaches  are  assigned,  and  the  breaches  assigned  are,  that  i 
the  making  of  the  said  writing  obli^tory,  the  defendant  Hefli 
duly  removed  the  suit  out  of  the  said  County  Court  into  the  C 
of  Exchequer ;  that  Hellawell  declared  in  that  court  agiiiiBt 
defendants  in  the  court  below,  but  did  not  prosecute  his  smtffl 
Exchequer  with  effect,  such  proceedings  were  had  thereia  tk 
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I  sdjod^ed  that  be  shonid  take  nothing  by  his  writ,  &a ;  and  ^akuvkid 
i  the  ctefendantfl  should  have  a  return  of  the  goods  under  the  *• 
aress  irrepleTisable  with  costs,  &c.,  whereby  the  bcmd  became  ^"^^^"^"^ 
«ted.  And  he  further  says  that  the  plaintiff  commenced  to  i659. 
•ecute  the  action  on  behalf  of,  and  for  the  benefit  of,  the  said  — ^  ^ 
iftwood  and  others ;  and  then  there  is  another  breach  with  regiu:d  ^^^^1^  t^ 
dM  second  count.  Upon  the  trial,  my  brother  Piatt  reserved 
^point;  the  objection  being  taken,  my  brother  Piatt  directed  the 
BMges  to  be  assessed  to  the  amount  of  the  costs  which  Eastwood 
t  mstwied  in  that  suit,  and  which  were  awarded  in  that  suit. 
BB  in  arrest  of  judgment  there  was  a  motion  made  that  the 
id  was  void  under  the  statute,  and  if  not  void  under  the 
Inte,  the  damages  instead  of  being  assessed  at  nSL  ought  to 
■e  been  nominal,  merely  because  the  plaintiff  was  the  ju^e  of 
court,  and  had  sustained  no  damages.  With  respect  to  the 
\d  being  void,  we  are  clearly  of  opinion  that  it  is  not  void  under 
statute.  By  the  12l8t  section  of  9  &  10  Vict,  c  95,  there  is  a  pro- 
on  '*  in  case  either  party  to  an  action  of  replevin  shall  declare 
he  court  in  which  the  action  shall  be  brought  that  the  title  to 
:  corporeal  or  incorporeal  hereditaments,  or  to  any  t(dl,  market, 
^  or  franchise,  is  in  question,  or  that  the  rent  or  damage,  in  res- 
fc  €if  which  the  distress  shall  have  been  taken,  is  more  than  the 
I' of  2(ML,  and  shall  become  bound  in  two  sufficient  securities  to 

r proved  of  by  the  clerk  of  the  court,  in  such  sums  as  the  judge 
think  reasonable,  regard  being  had  to  the  nature  of  the  clami 
ttfae  allied  value  and  amount  of  the  property  in  dispute,  or  of 
-vent,  or  damage,  to  prosecute  the  suit  with  effect  and  without 
ly,  and  so  prove  before  the  court  in  which  the  suit  shall  be  tried, 
t  such  title  is  in  dispute  between  the  parties,  or  that  there  was 
Bud  for  believing  that  the  said  rent  or  damage  was  more  than 
«1  then,  and  not  otherwise,  the  action  may  be  removed  before 
'  oourt  competent  to  try  the  matter,  in  such  manner  as  has  been 
wtomed."  Now,  by  the  1 27th  section  there  is  a  provision,  that 
ry  bond  to  be  given  on  the  removal  of  any  action,  out  of  the 
hntj  Court  or  upon  staying  the  execution  of  any  such  warrant  of 
lession  as  aforesaid,  or  on  moving  for  a  new  trial,  or  to  set  aside 
jKdict,  judgment,  or  nonsuit,  shall  be  made  to  the  other  party 
the  action,  at  the  cost  of  such  other  party,  and  shall  be  approved 
the  judge  and  attested  under  the  seal  of  the  court;  and  if  the 
id  60  taken  be  forfeited,  or  if,  upon  the  proceeding  for  securing 
Ui,  such  bond  was  given,  the  judge  before  whom  such  proceed- 
I  shall  be  had  shall  not  certify  upon  the  record  in  court  that  the 
ifition  of  the  bond  has  been  fulfilled,  the  party  to  whom  the 
M  shall  have  been  so  made  may  bring  an  action  of  debt  and 
•^er  thereon.  Therefore,  in  this  respect,  the  judge  of  the  County 
^  did  not  follow  the  direction  of  the  act,  because  he  took  the 
^  to  himself,  no  doubt  by  mistake,  instead  of  taking  it  to 
defendants  in  the  action.  The  pleas  which  aver  that  this  was  done 
Mly  and  intentionally  were  disproved,  consequently  the  verdict 
found  for  the  plaintiff  on  those  pleas,  and  the  question  arises 
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entirely  on  the  record.     "We  are  of  opinion  that  the  pr 
pointed  out  in  the  section  of  the  statute  are  not  ui 

condition  precedent  to  the  validity  of  the  bond  which  tl 

18511.        ehould  be  taken.     The  only  consequeDce  is  that  the  t 
„_,"T~,    .  properly  reraoyed.     The  bond  itself  is  not   thereby  a 

KrplenH  toml,  F      '■',.,         ,  ,  ,  ,  -; 

towiBatott  ";  w«8  a  voluntary  bond,  and  maybe  sued  upon  by 
nwK'*.  of  the  court.  We  think  that  the  bond  ia  good,  and  t 
arrest  of  judgment  must  be  discharged.  The  only 
question  i^,  what  amount  of  damages  the  plaintiff  ia 
Now,  this  is  not  an  objection  on  the  record,  for  there  i 
eu^estion  of  breaches ;  the  bond  has  clearly  been  brok 
what  damages  tlte  plaintiff  sustained  is  a  matter  for  tl 
decide.  On  the  facts  of  this  case  there  is,  no  don 
evidence  to  show  that  the  judge  of  the  court  in  this  ca» 
bond  in  the  nature  of  a  trustee  for  the  opposite  party  t 
and  the  damages  he  recovers  will  be  for  the  benefit  of  th 
party.  There  is  clear  evidence  that,  being  trustee,  he  i 
to  recover  the  full  amount  of  the  costs  which  the  party 
he  19  trustee  is  put  to.  We  are  of  opinion,  therefore,  ti 
case  the  plaintiff  must  be  considered  as  having  sustained 
to  the  full  amount  of  the  costs,  and,  consequently,  both  t 
arrest  the  judgment,  and  the  rule  also  to  reduce  the 
ought  to  be  discharged.  The  suit  was  improperly  reni( 
the  County  Court,  no  doubt,  but  then  the  court  aboi 
jnrisdiction  over  the  question,  because  they  have  a  rig 
replevins  properly  brought  before  them,  may  have  gene 
diction  over  the  casie ;  and  then  the  irregularity  in  not 
the  suit  by  a  proper  mode,  viz.,  a  certiorari,  grounde< 
proper  bond,  has  been  waived  by  the  party  deciding  in 
above,  and  that  court  proceeding  to  judgment,  the  oppo) 
getting  his  costs.  The  proceedings  were  coram  ^puik 
irregularly  brought  here,  that  irregularity  was  waived,  cou 
the  damages  were  properly  given  by  the  court  to  the 
party,  and  the  plaintiff  may  sue  on  this  bond  as  a  tmstt 
oppoEHte  party.  RtiJe  diid 
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COURT  OP  EXCHEQUER. 
February  2\,  1852. 

COUNTY  COURT  APPEAL. 

(Before  Parke  and  Platt^  BB.) 
Stancliffe,  App.,  V.  Clarke,  Resp. 

rity  ofsummoM — NonsuiU— Jurisdiction  of  the  Court  of  Appeal. 

ttiff  took  a  public  house  of  the  defendant  and  agreed  that  he 
purchase  all  his  beer  of  defendant^  and  he  gave  a  promissory 
tr  £50,  which  sum  was  to  be  the  liquidated  damages  in  case  oj 
and  the  note  was  not  to  be  put  in  force  unless  the  plaintiff  broke 
freement.  The  defendant  indorsed  the  note  over^  and  the 
es  sued  on  it^  and  compelled  plaintiff  to  pay  the  amount, 
ffthen  brought  a  plaint  in  the  County  Court  against  defendant, 
tmmons  and  particulars  stated  that  the  plaint  was  brought  for 
paid  by  plaintifffor  and  on  account  of  the  defendant  to  A.  and 
n  a  judgment  obtained  by  them^  as  indorsees  of  a  promissory 
'  the  plaintiff  payable  to  the  defendant  or  order,  but  for  which 
tory  note  plaintiff  never  received  from  defendant  any  value  or 
ration.  On  the  trial  before  a  jury  defendant  proved  that 
f  had  ceased  to  buy  his  beer  of  defendant  in  February,  ]  850. 
ff  offered  evidence  to  show  that  since  Christmas,  1849,  the 
int  had  sent  bad  beer.  This  was  objected  to,  but  received.  The 
%nt  then  applied  to  the  judge  to  nonsuit  the  plaintiff,  but  this  was 
[  as  the  plaintiff  declined  to  be  nonsuited.  The  jury  found  for 
lintiff,  and  the  defendant  appealed.  The  case  set  out  the 
m  to  the  jury,  and  the  questions  submitted  to  the  Court  cf  Appeal 
I.  Whether  the  judge  was  entitled  to  nonsuit  the  plaintiff 
t  his  consent  f  2.  Whether  the  evidence  as  to  the  quality  of  the 
IS  admissible  f 

i  the  County  Court  judge  had  no  power  to  nonsuit  the  plaintiff 
t  his  consent. 

7ase  is  stated  for  the  opinion  of  a  Court  of  Appeal,  the  power 
i  court  is  not  limited  to  answering  the  questions  put  in  the  case, 
court  may  look  at  the  direction  of  tlie  judge  to  the  jury  set  out 
ase,  and  if  that  be  erroneous,  may  order  a  new  trial. 

following  case  was  stated  from  the  County  Court  of 
ishire,  holden  at  Macclesfield. 

peal  to  the  Court  of  Exchequer  between  Robert  Clarke, 
and  Joseph  Stanclifie,  defendant : 


14  comrrr  cousis  ciflHb 

Srivoum  This  action  was  brought  to  recover  the  aoin  of  AM  in 

*-  faction  of  the  burger  sum  of  57L  19s.,  the  pldntiff  aband 

excess.    The  cause  of  action,  as  stated  in  the  somii 

issa.  particubirsi  was  for  money  paid  by  the  idaintiff  ior  the  oi 

~  account  of  the  defendant  to  F.  Brindley,  R.  Brindlej, 


f^liHliliy       Thomas,  upon  a  judgment  obtained  hj  them  in  this 
mKttiom «/  indorsees  of  a  promissory  note  of  the  puintiff  and  one  ] 


^7^.^    made  payable  to  the  defendant  or  order,  but  fiir  which  n 
^^^"^      note  tne  pUuntiff  or  the  said  B.  Ward  ncTer  reoeiYea 
defendant  any  value  or  consideration* 

At  the  trial,  which  took  place  before  a  Jury,  on  tiie  17 

1851,  the  following  evidence  was  given  by  or  on  behal 

plaintiff,  namely, — that  in  September,  1849,  the  plaintiff  i 

one  Barber  to  tnuisfer  or  sub-let  to  him  a  puUio4ioiiae  whic 

about  to  leave,  having  occupied  the  same  for  many  years, ; 

from  year  to  ^ear,  to  a  person  of  the  name  of  Ttftthfifn ;  i 

several  interviews  Barber  referred  the  plaintiff  to  the  dt 

to  whom,  as  he  stated,  be  was  under  a  previous  engageme 

the  plamtiff  accordingly  called  upon  the  defendant,  and  an 

ment  was  then  made  which  formed  the  the  barns  of  the  i 

i^reement: — Memorandum  of  an  agreement  made  and  v 

tms  17th  day  of  October,  1849,  between  Joaeph   Stan 

Sutton,  near  Macclesfield,  in  the  county  of  Cheshire, 

brewer,  of  the  one  part,  and  fiobert  Clarke  of  Macolesfie 

said,  innkeeper,  of  the  other  Mrt,  whereby  the  aaid  J.  £ 

doth  agree  to  accept  the  saidlL  Clarke,  and  the  aaid  B 

doth  agree  to  accept  all  that  messuage  or  tenement,  dwellii 

and  public-house,  known  by  the  name  ^  **  The  Swan  w 

Necks,**  situate  at  Christigate,  in  Macclesfield  aforesaid,  la 

occupation  of  John  Barber,  together  with  all  rights,  meml 

appurtenances  to  the  same  premises  belonging  or  apperta: 

hold  the  same  unto  the  said  R.  Clarke  as  tenant  from  yeai 

to  or  under  the  said  J.  Stancliffe,  such  tenancy  to  commeoc 

day  of  the  date  hereof,  yielding  and  paying  therefor  yearly  ai 

year  during  the  continuance  of  the  said  tenancy  the  sum  < 

lawful  British  money,  by  even  and  equal  quarterly  payment 

17th  day  of  October,  the  17th  day  of  January,  the  17th  day  < 

and  the  17th  day  of  July  in  each  and  every  year,  the  first  q 

payment  to  be  made  on  the  day  of  the  date   hereof,  tl 

quarterly  payment  on  the  17th  day  of  January  next,  and  so  < 

quarter  to  quarter,  the  said  rent  being  always  payable  one 

in  advance,  clear  of  all  deductions. — ^[Then  followed  coves 

K.  Clarke  to  pay  the  rent,  rates  and  taxes,  and  to  rep 

deliver  up  possession.] — And  the  said  B.  Clarke  doth  ah 

not  to  let  or  assign  toe  said  premises  without  the  licen 

consent  in  writing  of  the  said  J.  Stancliffe,  his  executors,  a 

trators  or  assigns,  and  to  take  at  a  fair  valuation  the  whole 

furniture  and  fixtures   now  upon  the  said  premises  and 

purchased  frOm  the  said  John  Barber;   and  also  doth  s( 

purchase  from  the  said  Joseph  Stancliffe  the  whole  of  theak 
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rter  which  ehall  be  drank  or  consumed  in  or  upon  the  said  Stahguftb 

esy  and  to  keep  a  sufficient  stock  of  malt  liquors  thereon :  cu^kx. 

3d  always,  that  in  case   of  a  breach  or  non-performance  of  

the  above  terms  and  agreements  on  his  part,  the  said  K.  Clarke  ^852. 

brfeit  and  pay  unto  the  said  J.  Stancliffe,  his  executors,  swiunont^ 

strators,  or  assigns,  the  sum  of  5021  of  lawful  British  money,  NamiuU-- 
ecured  by  the  joint  and  several  promissory  note  of  hand  of  JurUdietum  </ 

id  R.  Clarke  and  R  Ward,  of  Macclesfield  aforesaid,  inn-  ^^^ 

,  such  money  to  be  recoverable  as  and  for  liquidated  damages.  ^^ 
ness  the  hands  of  the  parties  the  day  and  year  first  before 
1. 

"Joseph  Stancliffe, 
^'BoBEBT  Claekb. 
less :  John  Skivratt,  clerk  to  Mr.  Parrott, 
solicitor,  Macclesfield.'' 

t  this  agreement  was  executed  by  the  plaintiff  on  the  1 7th 
x>ber  following,  and  that  at  the  same  time  the  note  referred 
le  summons  and  particulars  was  signed  by  the  plaintiff  and 
AS  his  surety,  which  note  was  as  foUows: — 

«  Macclesfield,  17th  October,  1849. 
1  demand,  we  jointly   and  severally  promise  to  pay  to 
«eph  Standiffe,  or  order,  the  sum  of  fifty  pounds  for  value 
d. 

'*  BOBEBT  ClaBKB, 
**  BOBEBT  WaBD." 

b  immediately  on  the  completion  of  these  documents,  the 
Of  paid  for  the  fixtures,  and  took  possession  of  the  premises, 
Qg  the  keys  from  Barber,  to  whom  he  communicatea  the  fact 
L  arrangement  had  been  made.  That  up  to  this  time  no 
to  quit  had  been  given  or  received  by  Barber,  nor  had 
te  any  act  whereby  his  tenancy  was  determined.  That 
;he  middle  of  the  month  of  November,  the  said  Latham  ap- 
)  the  plaintiff  for  the  rent  which  had  become  due  from  Barber 
12th  of  October  then  last  past.  That  in  consequence  of  what 
anspired.  Barber  and  the  plaintiff  called  upon  Latham  in  a 
ys,  when,  after  paying  his  rent,  Barber  made  certain  pro- 
by  which  he  would  nave  been  relieved  from  all  further 
r,  but  no  arrangement  was  come  to.  That  at  the  same 
)w,  the  plaintiff  told  Latham  that  he  had  taken  the  premises 
he  defendant  and  Barber.  That  in  January,  1850,  the 
r  paid  the  defendant  5/.  135.  4d  for  a  quarter's  rent,  less 
7  tax.  That  about  the  middle  of  the  following  month,  the 
I  agreed  with  Latham  to  take  a  lease  of  the  same  premises 
im  for  three  years,  to  commence  from  the  12th  of  October 
tt,  at  an  increased  rent,  and  that  such  lease  was  accordingly 
d  and  executed,  bearing  date  the  12th  of  March,  1850. 
une  was  produced  and  given  in  evidence  at  the  triaL)    That 


the  liquor  supplied,  he  diecontiDued  dealing  with 
altt^ether.  On  the  part  of  the  pluntitf,  it  wu  the 
show  that  the  ale  and  porter  supplied  by  the  defend 
to  Chrietmaa,  1849,  was  in  fact  bad  and  untiwrki 
however,  objected,  on  behalf  of  the  defendant,  that 
was  inadmissible  "  under  the  summons  in  the  p 
Bat  the  objection  was  overruled,  the  judge  saying  tl 
he  would  direct  the  jury  to  find  that  fact  speoially. 
then  given  that  the  plaintiff  had  made  frequent  ec 
the  subject  to  the  defendant,  and  that  some  of  the 
was,  in  fact,  of  an  Inferior  quality  or  in  bad  co 
portion  had  heen  returned  or  rejected.  Add  lastly 
that  in  September,  1850,  the  defendant  indorsed  t 
note  above  mentioned,  for  value,  to  Messrs.  Brindle 
who  sued  the  plaintiff  and  ^Vard  for  the  amount, 
judgment  against  tliem  for  .^72L  19*.  debt  andooab 
plaintiff  hod  satisfied  the  judgment.  On  the  part  of 
it  was  submitted  that  th'^re  was  no  case  for  tne  jur 
plaintiff  must  be  nonsuited,  for  that  the  only  quesi 
summons  was  whether  there  had  been  any  eonude 
promissory  note  mentioned  therein ;  that  the  asr 
1 7th  of  October  was  such  consideration ;  that  the  pU 
his  own  showing,  broken  it  by  ceasing  to  deal  with  i 
and  by  sub-letting  to  Boyle  and  Ashworth ;  that  in 
was  liable  for  the  50L  for  which  the  note  was  madi 
could  not  recover  the  same  as  money  paid  to  the  d 
the  agreement  never  having  been  reetnnded. 

The  plaintiff  refusing  to  be  nonsuited,  the  jik 
the  case  must  go  to  the  jury.     No  witnesses  were 
defendant. 

In  summing  up,  the  judge  directed  the  jary  (nfn 
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Fke  questions  for  the  opinion  of  the  court  were— first,  whether  SrAHcuFnc 
t  judge  ought  to  have  nonsuited  the  plaintifi^,  notwithstanding  the         *- 
tflv^s  refuM  to  be  nonsuited ;  secondly,  whether  evidence  as  to       ^"'* 
Equality  of  liquor  supplied  by  the  defendant  to  the  plaintiff  was       1852. 
iissible;    thirdly,  whether  the  judge  was  right  m  receiving       •~ 
doQoe  as  to  the  letting  of  the  premises  by  Latham  to  the  plaintiff    f^cntuii— 
February,  185 1,  the  admissibility  of  such  evidence  not  having  Jurudkiumqf 
b  disputed  at  the  trial  2»i!i2^ 

Wfltbyj  for  the  appellant,  the  defendant  below.-^^First,  it  is  ^^^^^^^ 
kttdtted  that  the  judge  of  a  County  Court  has  power  to  nonsuit 
jhoot  the  consent  of  the  plaintiff  in  the  suit*  At  common 
L  if  a  plaintiff  in  iSk  action  chooses  to  say  that  he  appears  when 
bdy  he  cannot  be  nonsuited.  But,  according  to  the  statute 
1^  10  Vict.  c.  95,  s.  79,  if  a  plaintiff  fails  to  appear  the  cause 
pt  be  struck  out ;  and  if  he  appears  but  does  not  make  out  his 
^  it  shall  be  lawful  for  the  judge  to  nonsuit  the  plaintiff  The 
Intion  of  the  Legislature  probably  was  to  do  away  with  the 
fer  of  going  to  a  jury.  [Parke,  B. — The  statute  means  to 
i  a  power  of  nonsuiting  in  the  ordinary  course*  It  cannot  be 
without  the  consent  of  the  plaintiff.]  Secondly,  the  only 
m  open  within  the  terms  of  the  summons  was,  whether  there 
ft  l^al  consideration  for  the  making  of  the  promissory  note* 
plaintiff  seeks  to  recover  back  the  amount  he  had  paid  to  the 
of  the  note  as  money  paid  to  the  defendant's  use,  on  the 
id  that  there  was  no  consideration  for  it-*  The  evidence  as  to 
Equality  of  the  beer  was  not  admissible.  The  stipulation  that 
ihould  buy  his  beer  of  the  defendant  was  absolute.  There  was 
^ndition  that  if  the  beer  was  bad  the  plaintiff  should  be 
^ftsed  from  this  obligation.  He  cannot  set  up  the  badness  of 
I  beer  as  a  defence,  for  that  would  only  be  a  ground  for  a  cross*^ 
{bn:  (Weaver  v.  Sesswnsy  6  Taunt.  154.)  [Parke,  B. — There 
Id  express  engagement  here  that  the  beer  should  be  good ;  but 
jply  it  must  be  implied.]  It  may  be  implied  as  giving  a  right  of 
li^action,  but  not  as  a  limitation  of  the  agreement.  The 
ItBement  clearly  was  broken  by  the  plaintiff  not  continuing  to 
'his  beer  of  the  defendant.  There  was  a  second  clear  breach 
the  plaintiff  sub-let  the  premises  contrary  to  his  stipulation. 
sf  B. — The  plaintiff  would  not  be  justified  in  ceasing  wholly 
with  the  defendant  because  in  some  cases  the  defendant 
sent  bad  beer.] 
[He  was  here  stopped  by  the  court.) 

7Unffy  for  the  respondent,  the  plaintiff  below.-^The  contract 
not  an  absolute  contract.  It  was  an  implied  term  that  the 
sent  by  the  defendant  should  be  good.  The  plaintiff  offered 
ice  to  show  that  the  defendant  made  a  practice  of  sending  bad 
If  that  were  made  out,  the  plaintiff  would  have  been  re* 
from  the  necessity  of  dealing  with  him.  The  case  of  Weaver 
rUms  is  not  inconsistent  with  this  view.  It  was  not  proved 
that  there  was  a  habit  of  sending  bad  malt.  The  allegation 
^  the  plaintiff  sent  ^^  divers  quantities  of  bad  malt/  would  be 
■^OL.  II.  c 


what  the  plaintifira  case  was. 

tVehby,  in  reply. — 'The  meaning  of  the  seoond  quei 
to  the  court  is,  whether  the  evidence  of  the  qunlity  i 
Bclmiasible  under  the  summons.  It  is  submitted  that  il 
mble  under  the  summons,  for  it  was  not  relevaot  to  the 
in  it;  for  whether  the  beer  was  good  or  bad  could  not  ifi 
whether  the  note  had  originallj  been  given  withom 
The  summons  does  not  inform  the  defendant  what  t 
of  contention  is.  It  says  that  there  was  no  connc 
note,  and  the  cnse  sought  at  the  trial  to  be  set  up  ia, 
good  consideration  for  it,  but  that  there  was  a  anapeni 
to  ene  on  it  until  there  was  a  breach  of  the  agreemi 
the  note  was  given,  and  that  there  had  been  no  brei 
Bummona  simply  been  for  money  pud  for  the  d 
possibly  this  evidence  might  have  been  admissible 
the  summons  in  the  lai^est  sense,  that  there  was  nc 
agreement,  the  evidence  ought  to  have  been  rejectee 
— The  evidence  as  to  the  quality  of  the  beer  was  tit 
particulars  admit  it.]  The  direction  of  the  judge 
leaving  the  jury  to  infer  that  if  the  beer  supplied  by 
on  any  one  occasion  was  bod,  that  that  would  juati 
in  buyin?  hia  beer  generally  elsewhere.  [Fahke 
not  aekcu  whether  the  direction  is  right  Can  we 
question  put  to  us?]  The  direction  is  set  out  by 
states  the  case.  Tnc  court  will  look  to  the  vhol 
merely  to  the  questions  put  at  the  ooDclumon. 

CotcUng. — There  is  no  averment  in  the  case  that 
was  dissatisfied  with  the  direction. 

Parke,  B. — In  this  cose  certain  points  of  law  an 
this  court.  They  are  contained  in  three  queetiona  i 
the  judzc.     With  regard  to  the  first  question,  whet 
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ked  with  reference  to  the  plamtiflTs  summons  and  particulars  of  SiAircLsrFB 
indy  which  are  in  this  form.    (He  here  read  the  particulars  as     ^^' 

d  in  the  case.)      We  have  some  difficulty  in  saying  what        ^ 

Tuction  is  to  be  put  upon  them.    If  these  particulars  are       1852. 
Ij  construed,  as  a  declaration  would  be,  they  cannot  be  sup-    ^^~" 
!0,  for  it  is  not  true,  as  alleged  in  the  particulars,  that  the  defen-     N<mtmt— 
received  no  value  or  consideration  for  the  promissory  note.    The  Juntdiaim  of 
appears  to  be  this :  that  in  consideration  that  the  defendant      ^T^l^ 
d  demise  to  him  a  certain  house,  which  he  had  no  right  to        ^''"^ 
se,  the  plaintiff  entered  into  a  contract  with  the  defendant  that 
ould  purchase  of  the  defendant  all  the  ale  and  beer  that  should 
>n8umed  on  the  premises.    At  the  time  that  this  agreement 
entered  into,  and  bearing  the  same  date,  the  promissory 

was  given.  There  was  a  stipulation  in  the  agreement,  that 
se  of  any  breach  of  that  agreement  the  plaintiff  should  pay  the 
mt  of  the  note  as  liquidated  damages.  The  true  account  of 
ransaction,  therefore,  was,  that  the  promissory  note  which  the 
tiff  has  been  compelled  to  pay  to  the  indorsees  was  a  note 
i  for  value,  as  it  was  in  consequence  of  a  demise  made,  which 
Be  was  a  benefit  to  the  plaintiff,  though  the  defendant  had  no 
T  to  demise,  for  the  plaintiff  got  possession  under  the  agree- 
;,  and  was  in  possession  under  it  for  a  considerable  time.  If 
plaintiff  is  to  be  bound  by  his  particulars  in  a  strict  sense,  he 
ot  recover  under  them.  But  I  think  that  for  the  sake  of 
ng  substantial  justice  we  must  deal  with  these  particulars  as 
o  with  particulars  in  the  Superior  Courts.  We  must  see,  not 
her  the  particulars  are  accurate  in  every  respect,  but  whether 
iefendant  could  be  misled  by  them.  Now,  looking  at  these 
culars,  I  do  not  believe  that  the  defendant  could  be  mistaken, 
particulars  mean  to  say  that  the  plaintiff  has  been  compelled 
ky  a  note  which  he  was  not  bound  to  pay.  The  defendant 
r  perfectly  well  all  the  circumstances  of  that  note.     There 

be  a  liberal  interpretation  put  upon  the  words  of  the  summons, 
plaintiff  could  not  succeed  if  he  had  broken  any  of  the  con- 
DB  of  the  agreement.  We  are  therefore  of  opinion  that  it  was 
>etent  for  the  plaintiff  to  show  that  no  breach  of  the  agreement 
taJcen  place  so  as  to  entitle  the  defendant  to  indorse  over  the 
On  the  third  point  it  is  clear  that  it  was  competent  for  the 
e  to  receive  the  evidence,  though  not  properly  admissible,  as 
Ejection  was  made  to  it  on  the  part  of  the  defendant  at  the 
These  observations  would  answer  all  the  points  included  in 
formal  questions  put  in  the  case.  But  we  now  come  to  a 
t  upon  which  we  entertain  some  doubt,  namely,  whether, 
iDg  at  the  act  of  Parliament  which  gives  the  appeal — ^the 
ite  13  &  14  Vict.  c.  61 — we  are  to  be  strictly  connned  to  the 
ise  questions  submitted  to  us  by  the  judge.  Section  15  of 
act  says,  that  '^  such  appeal  shall  be  in  the  form  of  a  case,'' 
The  judge  does  not  confine  himself  to  asking  the  three 
tions,  and  stating  only  iacts  sufficient  to  render  those  questions 
G^ble,  but  he  sets  out  his  own  direction^  which  it  was  com- 

C2 


e  quality. 

the  liquor  is  immaterial ;  but  a  reasonable  conatraci 
pat  upon  it  There  is  a  duty  on  the  part  of  the 
Bupplj  good  liquor  corresponding  to  the  obligation  oe 
to  bur  of  him.  The  plaintiff  was  not  bound  to  ti 
defendant  malt  liquor  unfit  to  be  drnnk.  If  good  liq 
sent  die  phuntifr  might  send  back  that  portion;  b 
follow  that  if  bad  liquor  was  sent  on  one  occaaoi 
justify  the  plaintiff  in  avoiding  the  contract  altogc 
dealing  with  other  persons.  As  that  part  of  the  direcl 
there  must  be  a  new  triaL 

Plait,  B. — In  this  case  the  pluntiff  demiaed  a  pt 
the  defendant,  at  a  certun  rent.  The  plaintiff  alao 
two  stipulations ;  one  was,  not  to  sub-let  without  tbi 
consent  in  writing  ;  the  other,  not  to  purchase  malt  liq 
other  person,  but  to  purchase  from  the  defendant 
liquor  that  was  consumed  on  the  premises.  For  tb' 
securing  the  due  performance  of  this  agreement  it  i 
that  a  promissory  note  should  be  given.  It  app 
evidence  that  the  plaintiff  ceased  tu  purchase  his 
defendant  and  did  sub-let  the  house.  There  were,  tl 
clear  breaches  of  the  agreement.  The  derendant  indo 
over,  and  the  indorsees  sued  the  pluntiff  upon  it  and  ] 
amount  The  plaintiff  thereupon  brings  the  presi 
recover  the  amount  ao  extorted  trom  him,  and  he  dain 
as  money  paid  to  the  use  of  Uie  defendant.  He  says  in 
and  particulars  that  the  money  was  paid  on  a  pro: 
made  by  him,  for  which  there  was  no  conuderation. 
me  that  it  would  be  most  unjust  to  bind  down  the  pi 
very  words  of  the  particuUrs.     The  substance  of  th 
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bed  to  have  the  verdict  of  the  jury  on  his  case.    It  is  in  the    Stahouffb 
intiff's  own  power  to  bs,j  whether  he  will  be  nonsuited^  and  if         ^' 
chooses  to  take  the  opinion  of  the  jury,  it  is  the  duty  of  the       ''^"' 
ge,  if  the  facts  show  that  the  pIainti£F  had  no  cause  of  action,  to        issa. 
Oct  the  jury  to  find  for  the  defendant.     On  the  second  point,  I        "•~ 
clearly  of  opinion  that  evidence  as  to  the  quality  of  the  liquor     Nowmt-^ 
iplied  could  oe  given.     It  seems  it  was  put  in  for  the  purpose  of  JurisdkHmqf 
ming  that  the  plaintiff  was  not  compellable  to  go  on  dealing      ^T!!!l^ 
di  the  defendant.     As  to  the  third  point,  no  objection  can  be        ^^'^^^"^ 
de  to  the  admission  of  die  evidence,  which  was  not  objected  to 
the  trial.     But  I  think  that  the  direction  of  the  judge  was 
RDg.     The  question  was  put  by  him  to  the  jury  in  such  a  way 
to  tend  to  mislead  them.     The  statute  13  &  14  V^ct  c.  61, 
14,  15,  says,  if  either  party  shall  be  dissatisfied  with  the  deter- 
nation  or  direction  of  the  court  in  point  of  law  or  with  the 
Bission  or  rejection  of  evidence,  &c.,  a  case  may  be  stated  for 
I  opinion  of  the  Court  of  Appeal.     The  case  is  what  we  have  to 
iflider  here.     I  see  nothing  in  section  15  which  confines  the 
pion  of  the  court  above  to  the  questions  put  at  the  conclusion  of 
I  case ;  but  I  think  that  we  are  bound  to  see  whether,  on  the 
pie  case,  justice  has  been  done ;  and,  as  we  find  that  the  judge 
I  wrong  in  his  direction  in  p<Hnt  of  law,  that  it  is  onr  duty  to 
BCt  a  new  triaL 
WdAy  applied  for  costs. 

Pabke,  B. — It  must  follow  the  usual  rule.     The  successful 
Cy  gets  his  costs. 

Judgment  reversed.     New  trial  ordered. 


23  oousrr  ooubts 


BAIL  COUET. 

May  7, 1852. 

(Before  Mr.  JusnoE  CouaoDOS.) 

WiLDB  V.  Shsbidah. 

JmritdteHan — Arising  of  cotcie  t^aeikm    J^rokMHom. 

Where  a  pknnHff$¥e$  by  leave  of  a  Ckmniy  Comri  jmt^  fir  <i 
^  m  fMek  M«  eoMMM  ^  aedon  arom^  hy  ctrfHe  ^  jeet  ( 
9  (f*  10  VieL  e,  95,  the  whole  camee  of  aiMom  mimei  have  arim 
diUriet 

A.,  who  resided  ai  Norwich^  drew  there  a  bill  eftxdumge  tfio 
rendied  m  Londtm^  at  which  place  he  accepted  iig  amd  tran 
bach  to  A.  at  Norwich^  who  there  indorsed  ii  omt.  The 
dishonoured  at  maturity^  B.  paid  the  amomni  to  Aa  tndb 
then  sued  A.  {by  leave  of  the  judge)  m  1^  Qmm^  Qmrt  of 
upon  it, 

Held^  that  as  B.  accepted  the  bill  in  London^  the  whole  cause 
did  not  arise  at  Nortoichy  andj  therefore^  that  the  judge  oft 
Court  of  Norwich  had  no  jurisdiction  to  try  the  cause. 

THIS  was  a  rule  calliDg  upon  the  plaintiff  to  show  cau 
writ  of  prohibition  should  not  issue  to  the  judge  of  the 
County  Courts  prohibiting  him  from  further  proceedini 
cause. 

An  action  was  brought  in  the  above  County  Coun 
plaintiff  as  the  drawer  and  indorser  of  a  bill  of  \ 
against  the  defendant  as  acceptor.  The  bill  was  < 
Norwich  by  the  plaintiff,  who  resided  there,  upon  the  d 
who  resided  in  JLondon,  payable  three  montns  after  • 
25/.,  value  received.  The  defendant  accepted  it^  '^ps 
Bobarts  and  Co.'s,  London."  Having  so  accepted  it, 
fendant  transmitted  it  to  the  plaintiff  at  Norwich,  wh 
course  of  business,  paid  it  away,  and  on  its  being  dishonor 
the  amount  to  the  holder.  In  order  to  bring  the  presei 
the  plaintiff  applied  to  the  judge  of  the  Norwich  County  ( 
leave  to  sue  in  such  court  pursuant  to  sect  60  of  the  9  & 
c.  95,  which  enacts,  that  the  summons  may  issue  in  an' 
**m  which  the  cause  of  action  arose^'*  At  the  trial 
County  Court  it  was  objected,  on  the  part  of  the  defend 
the  judge  had  no  jurisdiction,  the  cause  of  action  lia?ii 
in  London  and  not  at  Norwich.      This  objection  wafl^  1 
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firmled,  and  a  veidict  ^ven  for  the  pliuntiff^  with  a  stay  of      Wzldb 
eeution.     A  rule  nisi  having  been  obtained  by  Joyce,  ^     ^ 

Pkipson  now  showed  cause,  and  contended  that  the  judge  of  the  ^' 

unty  Court  had  iurisdiction — that  this  being  a  bill  not  specially        1852. 
de  **  payable  at  Bobarts  and  Co.,  London,  and  not  elsewhere,"  j^gJ^M^' 
B  payable  to  plaintiff  wherever  he  might  be,  and  being  at     ArUmgqf 
(Twich  was  payable  to  him  there ;   that  the  cause  of  action  was       actum. 
i  non-payment  of  the  bill  at  its  maturity,  and  the  contract  itself 
he  delivery  of  the  instrument  to  a  party  who  has  a  right  to  sue 
m  it,  which  here  was  at  Norwich:  {Buckley  v.  Hann,  19  L.  J. 
I,  Ex. ;    Roff  V.  Miller,  19  L.  J.  278,  C.  P.;   Huth  v.  Long, 
lu  J.  325,  Q.  B.) 

^mfce,  contr^,  argued  that  the  contract  was  the  acceptance,  which, 
ng  in  London,  the  cause  of  action  arose  there ;  that  to  enable 
plaintiff  to  sue  in  Norwich,  it  must  be  shown  that  the  entire 
06  of  action  arose  there,  which  was  not  so  in  the  present  case. 

Cur.  adv.  vuU. 

/OLEBIDOE,  J.,  now  delivered  judgment. — This  was  an  action 
idle  drawer  of  a  bill  of  exchange,  drawn  at  Norwich,  accepted 
London,  payable  at  Robarts  and  Co.'s,  and  sent  to  the  plaintiff 
Norwich,  in  which  jurisdiction  the  plaintiff  sued  by  leave  of  the 

bunder  the  9  &  10  Vict.  c.  95.  The  question  is,  whether 
Jiole  cause  of  action  arose  within  the  jurisdiction  of  that 
Imty  Court,  and  I  am  of  opinion  that  it  did  not,  assuming  the 
pe  of  action  to  be  made  upon  the  contract  and  breach  of  it.  It 
\  urged  against  the  rule  that  this  being  a  general  acceptance  it 
tnd  the  defendant  to  pay  anywhere,  and  the  breach  therefore 
I  at  Norwich  by  the  nonpayment ;  and  further,  that  the  accep- 
pe  was  not  perfect  until  the  actual  delivery  to  the  defendant  at 
jTwich,  so  that  the  contract  also  must  be  considered  as  having 
ki  made  there.  The  case  of  Buckley  v.  Hann  (19  L.  J.  151) 
I  cited  in  support  of  this  latter  position,  in  which  the  indorse- 
it  of  a  bill  of  exchange  sent  to  London  was  held  to  have  been 
pe  in  Middlesex,  so  it  was  admitted  that  an  acceptance  in 
illy  in  one  jurisdiction  and  drawn  at  Billingsgate  in  another 
iction,  was  held  complete  in  the  former  jurisdiction:  (Roffy. 
19  L.  J.  278.)  This  case  was  decided  soon  after  the  other, 
h  they  do  not  govern  each  other,  and  both  appear  to  have 
well  decided.  The  acceptor  of  a  bill  has  no  property  in  it ; 
before  the  acceptance  he  receives  the  drawer's  paper  and 
I  bis  name  upon  it  and  makes  his  promise,  and  he  may,  before 
nnication  with  the  drawer,  revoke  it  (Cox  v.  Troy, 
&  Aid.  474) ;  but  his  promise,  unless  he  revokes  it,  is  com- 
|B^  and  takes  effect  from  the  time  it  was  made.  I  am  aware  of 
^  Bay  ley's  judgment  in  that  case,  but  I  think  it  is  to  be 
i^ed  to  the  case  then  before  the  court.  In  Smith  v.  M'Clure 
Uast^  476),  where  the  declaration  by  the  drawer  alleged  a 
^«iy  to  the  defendant  and  an  acceptance  by  him,  demurred  to 
^cause  it  did  not  go  on  to  allege  the  delivery  back.  Lord 


where  it  is  made.  All  debts  between  the  origii 
payable  everywhere  unleBH  there  is  a  special  proriau 
where  a  bill  is  sent  from  one  country  to  the  accep 
who  there  accepts  it,  it  would  be  held  the  contract 
the  country  of  tne  drawer.  The  contract  in  thin  oai 
London,  and  therefore  the  whole  cause  of  action  d 
Norwich;  therefore  the  judge  of  the  Norwich  Coo 
no  jurisdiction,  and  the  prohibition  must  iBBDe> 

J 
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COURT  OF  QUEEN'S  BENCH. 

COUNTY  COURT  APPEAL. 

February  ll^  1862. 

(Before  Patteson  and  Wightmah,  JJ.) 

Cannon,  App.,  v.  Johnson,  Reap. 

Notice  of  appeal — Power  of  judge  to  amend  particulars, 

olaintiff^s  particulars  in  a  plaint  in  a  County  Court  alleged  that 
endant  had  deepened  the  bed  of  a  river ^  and  thereby  varied  the 
it,  vjherehy  the  plaintiff'  had  been  deprived  of  his  accustomed  head 
water  at  his  mul.  It  appeared  in  evidence  that  the  defendant  had 
jnerly  deepened  the  bed  of  the  streamy  for  which  the  plaintiff  re- 
lered  damages  in  an  action  ;  tliat  the  defendant  then  erected  on  his 
n  land  a  (lam,  whichy  while  it  remained,  kept  up  the  head  of  water; 
It  defendant  afterwards  removed  the  dam,  on  which  the  water  fe% 
d  the  ptainJdff  then  brought  the  present  action.  The  County  Court 
dge,  thinking  the  particulars  were  not  fuU  enough  to  meet  the  evi* 
Hce  as  to  the  loss  of  the  water,  directed  an  amendment,  under  rule 
A  qf  the  County  Courts  Rules,  and  inserted  the  words  **  and  unlaw*' 
Uy  lowered  the  dam^  before  the  word  "  whereby,**  in  the  particulars* 
was  objected  that  the  Judge,  by  Rule  104,  could  only  amend  in  case 
a  variance  between  the  allegations  and  proof,  that  there  W€U  no 
\riance  here,  and  that,  consequently,  the  amendment  was  improper. 
ly  that  on  an  appeal  from  a  County  Court  it  cannot  be  taken  as  an 
fection  to  the  jurisdiction  of  tlie  Court  of  Appeal  that  the  notice  of 
^al  does  not  contain  any  statement  of  the  grounds  of  dissati^action 
M  the  decision  of  the  County  Court  judge,  as  required  by  the  I5\st 
'  the  County  Court  Rules, 

^  variance  exists,  though  it  may  be  immaterial,  in  proceedings  m  a 
yuniy  Courty  the  judge  of  such  court  has  a  discretion  to  amend  under 
lie  104,  and  the  Court  of  Appeal  will  not  interfere  with  such 
wcretion, 

BE  following^  case  was  settled  by  the  judge  of  the  County 
Coart  of  Kent,  holden  at  Canterbury.  Thb  was  a  plaint 
16  County  Court  of  Kent,  at  Canterbuiy,  entered  on  the  8th 
Ictober,  1851,  and  tried  by  a  jury  on  the  14th  of  November 
twing.  The  particulars  of  the  plaintiff's  demand,  before  the 
ndment  made  as  hereinbefore  mentioned,  were  as  follows : — In 
County  Court  of  Kent,  at  Canterbury,  between  Benjamin 


the  southern  (or  Abbott's  !Mill)  bmnch  of  the  Bam 
unto  and  into  the  said  northern  branch  thereof;  vhi 
plaintiff,  who  during  the  whole  time  aforesaid  hath 
u  the  occupier  of  a  certain  com  watennill,  called  Ol 
in  the  pariah  of  St.  Mary,  Northgate,  in  the  city  < 
aud  withiu  the  jurisdiction  of  this  court,  hath  been  d 
usual  and  accustomed  bead  and  supply  of  water,  whi 
predecessors,  occupiers  of  the  saia  mill,  have  from 
the  memory  of  man  runneth  not  to  the  contrary,  bee 
to  hold  and  enjoy,  and  have  held  and  enjoyed,  an 
southern  branch  of  the  stud  public  river,  wnich  supp 
tiff's  said  mill,  hath  been,  and  still  is,  deprived  of 
accustomed  supply  of  water.  By  means  whereof  th 
bath  been  during  the  time  aforesaid,  and  still  ia  luad 
vented  from  working  and  using  the  sud  mill,  oallf 
Mill,  ae  he  bath  been  accustomed  and  is  entitled  to 
the  same,  and  hath  been  and  is  deprived  of  the  nsi 
tomed  head  of  water  thereto,  to  the  great  nuisance  o 
to  bis  great  loss,  damage  and  injury  m  his  said  tradi 
of  a  miller,  and  to  his  great  damage  and  inteiruptio 
pation  and  enjoyment  of  his  sud  mill,  whereby  tbe 
sustained  dam^e  to  tho  amount  of  50L  Second:  aa 
on  Saturday,  the  17th  day  of  August,  1850,  you,  tl 
dant,  undertook  and  agreed  with  the  said  plaintifl^ 
Baid  defendant  would  ^rthwith  erect  and  thenoeforl 
tumbling  bay  at  Bushy  Dyke  aforesmd,  at  such  a 
such  a  level  that  no  water  should  escape  from  the  nuuo 
Bushy  Dyke,  whilst  the  water  at  the  plaintiff's  n 
under  the  top  or  head  of  the  stone  watermark  aad 
there.     And  for  that  you,  the  eaid  defendant,  have  i 


COimTT  C0UBT8  CASES.  27 

]^amtiff  and  defendant  are  both  millere  ooeapyine  mills  on  GAXHmr,  App. 
LTer  Stour,  near  Canterbury.     The  River  Stoor  »  divided         •• 
the  mille  <rf  both  partiea  into  two  branches,  called  the  north    ™*^*^' 
nth  branches  respectively.     The  defendant  is  the  owner  and       isss. 
er  of  some  land  and  a  mill  called  Abbott's  Mill,  situate  on      . — 7^, 
iith  branch  of  the  stream.     The  plaintiff  is  the  occupier  of  a  JJ2««iS«i 
died  the  Old  Barton  Mill,  atuate  on  the  south  branch  of  the  qfpartkmlan. 
i  some  distance  below  Abbott's  Mill.  A  short  distance  below 
ill  of  the  defendant  there  is  a  dyke  called  Bushy  Dyke, 
has  existed  more  than  twentv  years,  and  connects  the  two 
les  of  the  river,  and  this  dyke  is  situate  wholly  on  land 
^ng  to  the  defendant.    It  appeared  in  evidence  that,  on  the 
j{  August)  1850,  a  plaint  was  entered  in  the  County  Court 
nt,  at  Canterburv,  tne  particulars  of  demand  in  which  were 
me  as  those  set  forth  in  the  first  count,  or  part  of  the  parti- 
in  the  present  action,  except  that  the  trespasses  were  allied 
'e  been  committed  by  the  defendant,  his  servants  and  work- 
md  to  have  continued  from  1847  to  the  8th  of  October,  1849. 
ction  in  1850  was  not  tried,  but  the  parties  agreed  that  the 
[ff  should  have  a  verdict  for  20/.  damages,  subject  to  the 
ing  terms:— 

1  the  County  Court  of  Kent,  at  Canterbury. 

''  19th  August,  1850. 

ohnsan  v.  CarmarL — ^It  is  a^ed  between  the  parties  that  a 
it  shall  be  taken  for  the  plamtiff  in  this  action,  dami^es  20L 
36t8.  But  no  execution  shall  be  issued  for  the  said  (umages 
I  default  be  made  by  defendant  in  forthwith  erecting  and 
forth  maintaining  a  tumbling  bay  at  Bushy  Dyke,  at  such  a 
t  and  on  such  a  level  that  no  water  shaU  escape  from  the 
river  through  Bushy  Dyke,  whilst  the  water  at  the  plaintiff's 
hall  be  under  the  top  or  head  of  the  stone  watermark  and 
ling  bay  there. 

*  Chables  Sandys,  Plaintiff's  Attorney. 

*  Thomas  Thorpe  de  Lassaux,  Defendant's  Attorney." 

cordingly  judgment  in  that  action  was  entered  on  the  record 
J  County  uourt  upon  the  above-mentioned  terms.  The  defen- 
then  gave  the  plaintiff  parol  licence  to  erect  a  temporary  dam  at 
mth  end  of  Bushy  Dyice,  which  the  plaintiff  accordingly  did, 
rected  it  seven  inches  higher  than  was  sufficient  to  procure  his 
r  head  of  water  at  Ola  Barton  MilL  The  defendant  then 
eded  himself  to  convert  this  temporary  dam  into  one  of  a 
permanent  nature  by  puddling  it  wiik  clay  and  straw,  so  as 
Eider  it  effectual  for  the  purpose  of  keeping  the  water  from 
ing  away  from  the  tail  of  Abbott's  Mill  trough  the  dvke 
the  north  branch.  No  tumbling  bay  was  at  any  time  erected  by 
efendant,  and  in  consequence  of  the  default  in  this  respect,  the 
dff  issued  execution  upon  the  judgment  above  mentioned, 
unount  of  the  judgment  was  pidd  into  court,  and  the  defen- 


uiai  iDODiD  lae  puuDim  ioudu  uiai  lae  naii  was  so 
and  upon  inspectins  the  dam  it  was  found  that  it  had 
by  the  defendant  himself.  The  deiendsnt  cut  down 
toe  dun,  but  BubeeQuently  raised  it,  so  that  od  the  d 
head  of  water  was  aboat  the  same  as  osnaL  The  plain 
showed  that  he  could  not  work  his  mill  as  he  used 
sequence  of  the  escape  of  water  into  Bushy  Dyke  i 
and  that  he  was  obliged  to  send  com  to  be  ground  al 

The  defendant  did  not  question  the  plaintiff's  rigl 
head  of  water  at  Barton  Mill,  hut  aet  up  as  a  defenci 
as  it  then  stood,  first,  that  he  was  not  guilty ;  and,  i 
judgment  had  already  been  recovered  in  respect  of  tl 
of  action.  Aiter  the  case  was  closed  on  both  odes 
ately  before  summing  up,  the  Judge  expressed  hia 
there  was  no  evidence  of  any  agreement  to  erect  the  t 
that  the  terms  agreed  to  amounted  only  to  a  conditio 
to  issuing  execution  on  the  judgment  in  the  first  ai 
condition  not  having  been  ndfiUed,  the  judgment  i 
that  he  (the  jadfe)  should  therefore  direct  the  jurj 
their  attention  mm  that  part  of  the  particolan,  i 
strike  out  the  second  count ;  and  that  as  the  partica! 
fall  enough  to  meet  all  the  evidence  prodocea  as  to  t 
water,  be  should,  under  the  104th  rule,  amend  the  pi 
adding  the  words,  "  and  unlawfully  lowered  the  h^ff] 
dam  at  the  south  end  of  the  Dyke  called  Bushoy  ^ 
the  words  "the  said  northern  branch  theraov'  u 
"whereby  the  said  pluntiff,"  &c. 

The  judge  then  directed  the  jury  to  ocHifine  theii 
the  evidence  of  acta  alleged  to  have  been  dcme  since  t 
namely,  since  September,  1850,  for  that  for  the  prei 
plaintiff  had  received  damagee^  and  that  if  they  were 
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e  Coanty  Court  of  Kent,  at  Canterbury,  between  Ben-  OjaaumtApp, 
bnson,  plaintiff^  and  William  Cannon,  defendant.  To  .  **  ^^ 
amin  Johnson,  the  above-named  pluntiff,  Mr,  Charles  ^""*^»^"^ 
lis  solicitor,  and  to  George  Furley,  Esq.,  derk  of  the       185S. 

ty  Court.  ^      ^  NotiM^ramMol 

'eas  at  the  trial  of  the  above-named  plaint  in  the  County  ^AnSmSSmu 

Kent,  at  Canterbury,  on  the  14th  day  of  November  qfparaouhn. 
»efore  Charles  Harwood,  Esq.,  judge  of  the  said  court, 
udge  amended  the  particulars  of  demand  delivered  by 
laid  plaintiff,  as  your  cause  of  action,  by  inserting  therein 
ords;  now  I  the  defendant  being  dissatisfied  with  the 
.tion  of  the  said  judge  in  making  the  said  amendment, 

his  direction  thereon  to  the  jury,  do  hereby  give  yoa 
.t  it  is  my  intention  to  appeal  against  the  said  determma- 
lirection  to  the  Court  of  Queen's  Bench,  Westminster. 
1  this  twenty-second  day  of  November,  in  the  year  of  our 

"  William  Cannon.** 

estions  for  the  court  were,  first,  whether  the  judge  was 
1  to  make  the  amendment  under  the  circumstances ;  and, 
supposing  the  amendment  to  be  proper,  whether,  upon 
ibove  stated,  the  plaintiff  had  a  good  cause  of  action  in 
'  the  lowering  of  the  dam  and  deepening  the  stream. 

or  the  respondent. — The  notice  was  insufficient ;  it  did 
the  grounds  of  appeal  as  required  bv  rule  151.  [Wight- 
-The  County  Court  judge  bad  to  sign  the  case,  and  the 
r  of  the  notice  was  a  question  for  him.  Patteson,  J. — 
ihink  that  we  have  anything  to  do  with  the  notice.  All 
ules  require  to  be  done  is  for  the  information  of  the 
»w.  The  judge  has  chosen  to  think  the  notice  good.  It 
it  to  give  us  jurisdiction.] 

>,  for  the  appellant. — The  judge  in  the  court  below  had 
o  make  the  amendment  By  rule  104  he  has  power  to 
ly  in  cases  where  there  is  a  variance.  In  this  case  there 
irariance.  Moreover,  the  amendment  was  made  after 
dant's  case  was  closed,  thereby  depriving  him  of  the 
ty  of  addressing  the  jury  on  the  amended  particulars, 
contended  on  the  facts  that  the  plaintiff  had  no  cause  of 

or  the  respondent,  was  not  called  upon  to  reply. 

JON,  J. — The  first  question  is,  whether  the  County  Court 
the  right  of  making  the  amendment  under  rule  104? 
s  of  the  rule,  which  are  very  general,  are  as  follows : — 
at  the  hearing  a  variance  appears  between  the  evidence 
latters  stated  in  any  of  the  proceedings  in  the  County 
zh  proceedings  may,  at  the  discretion  of  the  judge,  and 
irms  as  he  shall  think  fit,  be  amended,  and  such  amend- 
well  as  amendments  as  to  parties  when  ordered,  shall  be 
open  court,  and  during  the  sitting  of  the  court"     The 


hftve  considerad  that  the  aubstanUal  cause  of  witi< 
the  diminiBhing  the  pUintiff's  head  of  water,  md  n 
whilat  it  existed,  prevented,  was,  on  its  being  lowt 
Still,  I  think  tiiat  the  judge  had  the  right  to  maketl 
at  his  discretion,  and  that  we  cannot  interfere  with  I 
his  discretion.  It  is  said  that  the  defendant  hj  th 
was  abut  out  of  some  defence  that  he  nugfat  have 
the  defendant,  on  the  amendment  being  propoaed, 
allowed  to  go  into  some  further  endence,  or  to  have 
adjourned,  %e  point  should  hare  been  sutmutted  to  i 
the  judge  would  have  exercised  his  diacretioD  as  to 
which  he  would  have  allowed  the  amendment  to 
ought  to  have  appeared  on  the  face  of  the  case  th 
position  was  submitted  to  the  judge.  I  cannot  taki 
to  say  that  the  judge  had  not  the  power  to  make  thi 

"WlGHTMAN,  J. — I  do  not  see  what  posmble  hards 
dant  has  sustained  or  could  have  sustained  by  thi 
His  case  is,  that  he  had  not  been  guilty  of  lowerii 
the  water  if  it  had  been  lowered  by  him.  The  insert 
respecting  the  lowering  the  dam  in  the  plunt  was  m 
a  supposed  variance  and  formal  difficulty.  It  seei 
the  judge  had  the  power  to  make  the  amendment  i 
that  he  was  perfectly  warranted  in  makine  the  alten 
therefore,  that  the  judgment  of  the  eonxt  below  Hhool 

Rmce  applied  for  costs. 

Patteson,  J. — When  the  judgment  below  is  ■ 

follow  as  a  matter  of  coarae,  nmess  the  oontmry  be  < 

Judgment  ^irme 
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COURT  OF  QUEEICS  BENCIL 

April  15,  1852. 

Mebedith  v.  Gittins. 

Practice — Casts — Appecd  from  judge  at  chambers — Delay. 

ere  an  application  for  costs  under  sect,  13  o^  13  4"  1^  VicU  c.  61,  kas 
ten  refused  by  a  judge  at  chambers^  a  subsequcfU  application  to  the 
mrt  is  in  the  nature  of  an  appealy  and  must  be  made  within  a  rea- 
Huible  time.  In  Aprils  1851,  the  plaintiff  recovered  in  a  Superior 
hurt  less  than  20L  In  June  a  summons  for  costs  was  taken  out 
nder  13  ^  14  Vict  c.  61,  5.  13,  before  a  judge  at  chambers^  who 
idorsed  "  no  order, ^  In  January y  1852,  an  appeal  was  made  to  the 
mrt. 

Id^  too  late,  Semble^  it  ought  to  be  made  not  later  than  the  following 
Verm. 

RULE  had  been  obtained  on  the  28th  January,  calling  on 
w  the  defendant  to  show  cause  why  the  plaintiff  should  not  be 
(wed  his  costs,  pursuant  to  13  &  14  Vict.  c.  61,  s.  13,  although 
sum  recovered  was  only  13^.  3^. ;  and  the  undersheriff  had 
ised  to  certify.  On  the  lltli  June  last  a  siunmons  was  taken 
before  Coleridge,  J.,  at  chambers,  for  the  same  purpose ;  but 
learned  jud^e,  considering  that  he  had  a  discretion  to  exercise, 
ording  to  the  case  of  Jones  v.  Harrison  (1  Cox  &  Macrae* 
f),  (since  overruled  by  McDougal  v.  Pater son^  1  Cox  &  Macrae, 
t;  and  Crake  v.  Powell^  1  Cox  &  Macrae,  587),  refused  the 
lication,  and  endorsed  upon  the  summons  the  words  ^^no  order.^ 
r.  Jones  now  showed  cause,  and  objected  that  the  present  appli- 
bn  was  too  late;  citing  Orchard  v.  Moxey  (18  L.  T.  255), 
Brred  to  in  AspUn  v.  Blackman  (21  L.  J.  78,  Ex.) 
Pigotty  contrd. — This  application  is  made  within  a  reasonable 
le.  In  AspKn  v.  Blackman,  two  terms  were  allowed  to  go  by, 
1  yet  the  order  was  made.  This  is  not  in  truth  an  appeal  from 
\  judge ;  it  is  an  original  application.  [ Wightman,  J. — **  No 
ler"  means  summons  dismissed;  and  from  that  decision  you 
peaL]  In  Orchard  v.  Moxey,  the  damages  had  been  paid  and 
«ived,  so  that  there  was  an  acquiescence  in  the  order  of  the 


t 


RD  Campbell,  C.  J. — I  am  of  opinion  that  this  application 
too  late.  We  can  only  hear  it  as  an  appeal  from  the  decision  of 
I  judge  at  chambers,  and  after  that  decision  the  whole  of  Michael- 
B  Term  was  allowed  to  elapse  without  any  application  being 
le.    Now  these  applications  must  be  made  within  a  reasonable 


then  "no  order"  is  a  refuaal  of  the  application,  ai 
can  onlj  come  before  the  ooort  b;  way  of  appe^  i 
within  a  reasonable  time. 

Cbohfton,  J. — Under  the  I3th  section  of  the  ( 
Act,  parties  ma;  apply  either  to  the  ooart  or  to  a  jn 
cannot  go  to  both.  Then,  according  to  Orchard 
plaintiff  in  this  case  comes  too  late  by  way  of  appo 
T.  Blaekman  was  the  case  of  an  original  application. 


COURT  OF  QUEEN'S  BENCH. 

Juae  U,  1852. 

Babnes  v.  Mabshau. 

Cottniy  Court — ProkOMoK — Cauu  q/*  actio* 
The  plaintiff',  bg  a  wriiten  eotOraet,  vitdertook  h>  cwrq 
by  canal  to  London,  timber  Iging  i»  ajidd  a  littU  dii 
plainliff'i  uharf.  When  the  lUfendanei  honet  Kwrv 
timbtr  wtu  havUd  by  them  to  the  plamtiff'a  lokar^  ;  a 
plaintiff  promd*d  a  learn  for  hatUing  the  timier  to  . 
fMade  an  extra  charge  to  that  for  the  carriage  to  LomA 
t^tuedotUaplaintin  S.  Conntg  Court;  theplaeeof 
timber  mu  not  viithin  itt  dittriet.    neither  did  tJu  , 
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ndant  50L  for  carrying  timber  from  Swindon  to  London  by      Baiwes 
Ay  on  the  ground  that  the  cause  of  action  had  not  arisen  within    „    ** 

jurisdiction  or  the  court.  

X  appeared  from  the  affidavits  that  the  plaintiiF  was  a  carrier  by        1852. 
tal,  having  a  wharf  at  Swindon,  and  that  the  defendant  resided  „  TT^  _ 
Surrey;  that  the  timber,  in  respect  of  which  the  action  y^^  ccmm  of  aaion, 
laght,  was  lyin^  in  a  field  a  short  distance  from  the  wharf,  and 
I  removed  to  the  wharf  at  intervals,  sometimes  by  the  defen- 
\^s  horses,  when  they  happened  to  be  on  the  spot,  and  at  other 
les  the  plaintiff  would  find  a  team,  and  make  an  additional 
ige  for  so  doing  beyond  the  rate  (stipulated  for  by  written 
(tract)  at  which  he  had  engaged  to  carry  the  timber  to  London, 
e  contract  was  in  the  following  terms: — 
'  Memorandum, — I  hereby  agree  to  barge  Mr.  Marshalls  timber 
B  Swindon  wharf  to  London,  at  any  wharf  there,  at  I65.  per 
string  measure,  to  include  all  charges  except  wharfage." 
e   plaint   showed  on    its    face    that  there  were   two  items 
nting   to  I/.   16*.,  for  hauling  timber  to  the  wharf  in  the 
nt  nought  to  be  recovered.  The  plaintiff  is  a  common  carrier : 
Tiff  V.  Todd,  1  Stark.  72.) 
Hodffes  showed  cause. — The  cause  of  action  in  this  plaint  arose 
iiin  the  district  of  the   Swindon  County  Court,   and  conse- 
Mitly  the  summons  might  issue  from  it  under  sect.  60  of  9  &  10 
St  c.  95.    The  plaintiff  was  entitled  to  claim  the  amount  of  the 
riage  as  soon  as  the  timber  was  delivered  to  him  to  be  carried  : 
tkford  V.  Grand  Junction  Railway  Corripany,  8  M.  &  W.  372  ; 
rW  V.  Pickford,  8  M.  &  W.  443.)     [By  the  Court.— But  the 
intiff  was  not  entitled  to  sue  for  the  carriage  before  the  goods 
re  conveyed.]      As  to  the  two  items  for  hauling  timber  to  th6 
irf,  there  was  a  distinct  contract,  and  the  cause  of  action  in 
pect  of  them  arose  clearly  in  the  Swindon  district :    {Hartoood 
Lester,  3  B.  &  P.  617. 

Bavill,  in  support  of  the  rule. — Under  the  128th  section  of 
k  10  Vict,  c  96,  where  any  item  of  the  plaintiff's  demand  arises 
in  the  jurisdiction  of  the  County  Court,  the  Superior  Court 
^lot  jurisdiction  (  f^Food  v.  Perry,  3  Exch.  442),  but  the  words 
■*  5  60th  section  are  especially  different :  the  words  **  cause 
ion,"  in  sect.  60,  mean  the  whole  cause  of  action :  {Buckley 
«,  5  Ex.  43  ;  mide  v.  Sheridan,  19  L.  T.  126;  Grimbley 
royd,  1  Ex,  479.)  As  to  there  being  a  distinct  cause  of 
in  respect  of  the  two  items,  that  is  not  so,  for  it  is  denied 
there  was  any  distinct  contract. 
E,  J. — I  am  of  opinion  that  this  rule  should  be  made  abso- 
i  Ajb  to  the  part  of  the  cause  of  action  for  carrying  the  timber 
kondon  from  the  wharf  at  Swindon,  fhe  plaintiff  clearly  has  no. 
%nd  for  which  he  cau  sue  until  he  has  carried  the  timber  to  its 
^nation.  Then,  as  to  the  two  items  for  hauling  the  timber  to 
"^harf,  they  do  not  constitute  a  distinct  cause  of  action :  for, 
fc^  plaintiff,  after  hauling  the  timber  to  the  wharf,  had  left  it 

:>L-  II.  >  i> 


COURT  OF  COMMON  BENCH. 

BILABT  TERM. 
January  31,  1852. 
Ablet  v.  Dai.k. 

Onutrvction  oft.  129  o/  9  *  10  Vict.  e.  95— Cfartf  cf  cfe 
Umi  than  Si.  reeooertd  m  tort. 

A  plaint^,  in  an  action  for  tort,  brought  before  Ike  pai 
Vict.  c.  61,  after  judgment  had  been  given  m  ki*  fawnt 
to  one  of  the  defendanfi  pleat,  proceeded  to  triat  an 
tAan  51.  damage*,  and  the  judge  refated  to  certify. 

Held,  that  he  wot  not  entitled  to  the  cotta  of  the  demmrrtr 

THIS  waa  an  action  for  aaaault  and  false  imprison 
the  defendant  pleaded, — first,  not  euilty ;  aeooncUj 
under  a  warrant  of  commitment  wsaei  by  the 
Wtutecbapel  County  Court.  Replication  joining  ia 
[dea  and  demurrer  to  the  second,  on  which  demuzn 
obtjuned  the  judgment  of  the  court  in  his  fiivonr. 
the  first  plea  was  tried,  and  the  nlaintiff  had  &  vi 
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Mainsty  now  showed  cause. — The  plaintiff  is  not  entitled  to  the      Ablkt 
ts  of  the  demurrer.     The  3  &  4  Will  4,  c.  42,  s.  34,  enacts,       j^J- 
!hat  where  iudgment  is  given  on  any  demurrer  in  any  action,        J^ 
party  in  whose  favour  such  judgment  is  given  shall  have  judg-        1S5S. 
ift  to  recover  his  costs  in  that  behalf."     The  party  who  obtains  m^JITJ  ^^ 
pnent  is  to  have  final  judgment  for  his  costs,  provided  there  are     ^CcZ^ 
iither  issues ;  but  where  there  are  issues  in  fact  to  be  tried,  the    Demnrrtr. 
pnent  on  the  demurrer  is  only  interlocutory.    The  3  &  4  Vict. 
)^  8. 2,  provides,  *^  that  where,  in  trespass,  the  plaintiff  recovers 
verdict  less  than  40^.,  he  shall  not  recover  any  costs  without  a 
tificate."   [ Jeryis,  G.  J. — The  question  her  etums  on  the  129th 
Ion  of  the  County  Courts  Act]     It  is  clear  that  the  plaintiff 
lot  entitled  to  costs  under  that  section.     It  enacts,  that  if  a  , 

iict  shall  be  found  in  the  Superior  Court  for  the  plaintiff  for 
than  5/.  in  an  action  for  tort, ''  the  said  plaintiff  shall  have 
pnent  to  recover  such  sum  only  and  no  costs.'*  The  final 
^ent  can  only  be  for  such  sum  recovered ;  for  there  cannot  be 
Irfinal  judgments,  one  on  the  issue  in  fact,  and  the  other  on 
issue  in  law.  The  non-assessment  of  damages  on  the  issue 
iw,  at  the  time  of  the  trial  of  the  issue  in  fact,  is  cause  of  error. 
IRTIS,  C.J. — If  the  plaintiff  had  failed  on  the  issue  in  fact,  he 
lid  have  had  his  costs  on  the  demurrer.  Is  he  to  be  in  a  worse 
ition  if  he  succeeds  on  the  issue  in  fact?]  The  words  of  the 
th  section  are,  '^  no  costs,"  without  any  qualification, 
{lumi,  in  support  of  the  rule. — Under  the  statutes  previous  to 
3  &  4  VVilL  4,  c  42,  the  question  of  costs  depenaed  on  the 
nvery  of  damages ;  and  it  was  to  remedy  that  anomaly  that  that 
was  passed.  It  introduces  a  new  rule.  Section  34  is  conclusive 
be  plaintiff's  right  to  costs  in  this  case ;  in  the  words  of  that 
ion,  he  is  a  party  in  whose  favour  judgment  has  been  given  on 
■unrrer,  and  he  is,  therefore,  entitled  ^*  to  have  judgment  to 
irar  bis  costs  in  that  behalf."  In  Gregory  v.  The  Duke  of 
mtwick  (3  C.  B.  481),  the  Court  of  Exchequer  Chamber 
ded  that  section  34  gives  a  right  to  a  judgment  and  costs  in 
IMes  of  demurrer.  [Maule,  J. — The  principle  pervading  the 
piY  Courts  Act  is,  that  plaintiffs  shall  not  bnng  actions  in  the 
Unor  Courts  which  are  fit  to  be  tried  in  the  County  Courts, 
peritenon  of  fitness  is  a  verdict  for  not  more  than  20L  in 

tof  contract,  and  for  not  more  than  5/.  in  an  action  for  tort ; 
n  the  act  says,  that  if  a  plaintiff  brings  a  frivolous  action  in 
Superior  Court,  he  shall  get  no  costs ;  and  the  finding  of  the 
III  to  be  conclusive  as  to  the  frivolous  nature  of  the  action, 
the  judge  refuses  a  certificate.]  In  the  case  of  The  Mayor 
:les/ield  v.  Gee  (13  M.  &  W.  470),  the  plaintiff  got  judg- 
lon  a  demurrer,  and  discontinued,  and  had  to  pay  costs  to  the 
it ;  but  it  was  held  that  he  was  entitled  to  the  costs  of  the 
ta'er.  Here,  if  the  plaintiff  had  failed  on  the  issue  in  fact,  he 
k)  have  got  his  costs  on  the  demurrer.  Surely  he  is  not  to  be 
Urorse  position  if  he  succeeds.  In  Reed  v.  Shrubsole  (7  C.  B. 
»  this  court  held,  that  if  a  defendant  suffer  judgment  by 

d2 


distinguished  from  this  case.  The  only  distinction 
Dennian's  Act  and  the  Connty  Courts  Act  is  thai 
the  words  nrc,  "  he  shall  not  recover  any  costs  in 
verdict ;"  but  the  object  of  both  qtatut^  was  to 
incident  to  the  verdict  for  dnmages.  But  the  plai 
not  cliiim  the  costs  as  incident  to  the  verdict.  [^ 
129th  section  hna  no  reference  to  the  Statute  ol 
any  other  statute.  It  says  he  shall  not  recover  i 
No  doubt  the  plointiff  would  be  very  glad  to  dtt 
verdict  in  this  case  altogether. 

Jervis,  C.J. — I  am  of  opinion  that  ttiia  rule  mua 
The  action  was  for  a  tort,  and  was  brought  in  the 
before  the  passing  of  13  &  14  Vict  c.  61.  At  the 
tiff  recovered  less  than  5i,  and  the  judge  did  not  « 
to  the  trial  he  had  obtained  judgment  on  demun 
now  to  take  it  that,  since  the  verdict  was  obtnine 
has  been  entered  to  deprive  the  plaintiff  of  costs  ;  n 
is,  whether,  under  the  9  &  10  Vict.  c.  95,  s.  1*29,  1: 
the  costs  of  the  demurrer?  We  need  not  coauder 
3  &  4  Will.  4,  c.  42,  because  the  County  Court  A* 
whereverajuryby  their  verdict  pronounce  an  actioi 
the  plaintiff  is  to  have  no  eosta.  How  can  we  fay 
some  costs  F  The  rule,  therefore,  will  be  dischargi 
Quain  has,  to  save  further  expense,  very  properly  r< 
record  may  now  be  taken  os  if  a  suggestioD  had  t 
order  to  raise  this  question  it  will  be  discharged  w 

Maule,  .1. — I  am  of  the  same  opinion.  The  act 
might  have  been  brought  in  the  County  Court,  a 
has  recovered  less  than  51.  by  the  verdict  of  a  jur 
to  consider  what  is  the  operation  of  the  129lh 
Countv  Courts  Aet  under  the  nrepent  stnte  of  fnp 
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ide  of  construing  a  statute,  unless  there  is  some  reason  to  the      Ablbt 
atrary, — are  clearly  sufficient  to  deprive  this  plaintiff  of  costs.        p'j^^ 

le  plain  simple  meaning  is,  that  he  is  to  have  no  costs  at  all,  of       ' 

J  oescription  or  kind  whatsoever,  in  the  cause.     But  it  is  said        18^2. 
a  restricted  sense  must  be  given  to  the  words,  and  that  " no  ^ctlu~ir  tort 

means  no  costs  in  respect  of  the  verdict.     It  would  be  a       Cotts— 
lerable  stretch  of  construction  so  to  construe  them ;  but  if  the     Demurrer. 
ma  intention  of  the  Legislature  was  that  they  should  be  so 
led,  no  doubt  the  court  would  give  effect  to  that  intention. 
DO  one  can  doubt  that  the  scope  and  intention  of  the  Legis- 
was,  that  the  act  should  be  applied  to  deprive  the  plaintiff 
costs  in  question,  as  well  as  of  all  others ;  the  words  involve 
ition  of  the  costs  of  the  demurrer  as  well  as  the  costs  of  the 
Few  acts  were  passed  with  greater  confidence  (which  perhaps 
ience  has  justified)  on  the  part  of  its  framers,  in  its  utility 
this.     The  spirit  of  it  is,  that  in  certain  cases  the  County 
are  the  competent  tribunals  to  decide  all  questions  of  law 
\ty  and  that  plaintiffs  shall  be  compelled  by  inconveniences 
le  their  remedy  in  all  fit  cases  in  those  courts.    Those  cases 
[with  some  exceptions)  all  personal  actions  where  the  debt  or 
[e  claimed  is  not  more  than  20/.     If  the  action  be  for  tort, 
te  jury  have  found  that  the  cause  of  action  was  under  5/., 
^.verdict  is  a  conclusive  pronunciation,  that  the  case  was  one 
for  the  County  Court,  and  not  proper  for  the  Superior 
If  the  amount  in  dispute  is  so  small  that  the  action  is  not 
pfit  to  be  brought  in  the  Superior  Court  the  inconvenience  is 
low,  no  matter  how  many  or  how  complicated  the  questions 
or  of  fact  may  be.     The  plaintiff  might  here  say,  "A  very 
mt  question  of  law  was  raised  by  this  demurrer,  and  it  has 
determined  in  my  favour."     The  answer  is,  "  If  your  case 
led  on  a  question  of  law,  you  might  have  argued  it  in  the 
ity  Court."   The  point  might  have  been  raised  in  a  less  formal 
»r,  perhaps,  but  yet  somehow ;  therefore  it  is  nothing  to  the 
that  the  case  involves  an  important  question  of  law.     I 
the  manifest  words  and  intention  of  the  act  take  away  all 
of  costs  from  the  plaintiff,  on  whatever  grounds  or  under 
rer  statutes  they  are  sought  to  be  recovered.     I  agree  that 
[e  should  be  discharged  without  costs. 
>sw£LL,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged  without  costs. 

. — The  words  of  the  llth  section  of  the  13  &  14  Vict.  c.  61,  are  similar  to  those  of 
section  of  the  9  &  10  Vict.  c.  95,  and  the  decision  in  this  case  will  equal! j  applj  to 
»un28  of  the  former  statnte. 


Lddlau  t>.  MonsLBT. 

Landlord  and  tenant — Farm  draining — CuMlom 
ThfTt  ii  nothing  unreasonable  in  a  ctutom  that  the  U 
liable  to  the  outgoing  tenant  of  a  farm  for  a  certaim 
expenies  incurred  in  draining,  whether  the  expente*  m 
the  landlord*  consent  or  not,  if  they  were  utmn 
aeeording  to  the  rulei  of  good  husbandry. 
^"^HIS  was  an  appeal  against  a  decision  of  the  ( 
-L  Dcrbyehire,  in  an  action  brought  hy  the  outg 
farm  against  the  landlord,  under  the  following  i 
The  plainliff,  dnring  hia  occupation  of  the  fan 
some  tile  and  brick-draining,  without  the  consent 
the  defendant ;  and  he  brought  the  action  in  the  ( 
recover  a  certain  proportion  of  the  money  he  had  e; 
account.  It  appeared  that  by  his  agreement  witi 
was  bound  to  cultivate  the  land  according  to  tl 
husbandry,  and  according  to  the  custom  of  the 
plaintiff  gave  evidence  to»iow  that  the  custom  off 
that  where  a  tenant  bad  expended  money  in  til 
landlord  was  to  repay  him  five-sevenths  of  that  e: 
incurred  with  his  consent  or  not.  For  the  defei 
offered  that  the  landlord  was  not  to  pay  such  pi 
expenses,  unless  they  were  incurred  with  his  conse 
judge  told  the  jurymen  that  what  was  the  cuatom 
was  in  this  cose  a  matter  of  evidence,  which  d 
credit  they  gave  to  the  witnesses  on  one  side  or  i 
verdict  was  given  for  the  plaintiff.  The  appeal  i< 
direction. 
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'8  that  lovoWed  in  this  custom?     The  tenant  is  bonnd  to     Ludlam 
tivate  according  to  the  rales  of  good  hushandry ;  and  it  is  fairly     mouiubt. 

be  implied  that  this  draining  was  so  done.    The  defendant's       

e  here  is,  that  however  proper  the  draining  may  be  he  is  not  to       ^  WL 

T  for  it,  unless  it  is  done  with  his  knowledge  and  consent.]  loHdhrdmd 

e  custom,  as  found,  is  not  so  limited.     [Eble,  J. — It  must     tmau^ 

an  such  tUe-draining  as  a  tenant  holding  under  those  terms  may  ^«^**j|jjv 

rfully  do.    It  was  not  suggested  that  this  draining  was  super-    — CWtow. 

)U8  waste.] 

ramlinson,  contril,  was  not  called  upon. 

ClOLERiDOE,  J. — Here  the  tenant  was,  by  the  terms  of  the 

ancy,  to  cultivate  according  to  the  rules  of  good  husbandry. 

w  good  husbandry,  especially  at  the  present  time,  might  be 

isidered  to  include  draining.    Is  it  then  an  unreasonable  thing 

t  the  custom  should  exist  of  the  landlord  making  an  allowance 

ater  or  less  according  to  circumstances  to  reimburse  the  tenant 

It  he  has  expended  in  that  way  ?    Surely  such  a  custom  cannot 

aaid  on  the  face  of  it  to  be  unreasonable,  and  if  not,  then  the 

iBtion  of  fact  was  properly  left  to  the  jury. 

Sble,  J.  concurred. 

Judgment  ttffirmed,  with  costs. 


COURT  OF  EXCHEQUER. 

April  27,  1«52. 

Garnet  v.  Harris. 

County  Courts  Extension  Act — Construction  of- — Costs, 

p  13  <$r  14  Vict  c.  61,  s.  II,  provictes  that  if  in  any  action  of  trespass 
fiaintiff  shall  recover  a  stim  "  not  exceeding  five  pounds^  he  shall 
lave  no  costs;  and  the  \2th  section  provides,  that  if  the  plaintiff  shall 
'ecaver  *^a  sum  less  t/ian  t/ie  sum  in  that , behalf  hereinbejore  men- 
ioned/'  and  the  judge  shall  certify,  he  shall  be  entitled  to  his  costs. 
VUsintiffin  trespass  recovered  the  exact  amount  ofSL 
id,  that  the  judge  had  power  to  certify  for  costs  under  the  I2th  section. 

^HIS  was  a  case  on  the  construction  of  the  13  &  14  Vict  c.  61 
-  (the  County  Courts  Extension  Act)  An  action  of  trespass 
"  assault  had  been  brought  in  the  Superior  Court,  and  the 
untiff  had  recovered  a  verdict,  with  damages,  5L  and  the  judge 


recover  thnt  sum  only,  nnd  no  costs;"  and  the  I2t 
vidce,  "  that  it'  tlie  plaintiff  shall  in  any  such  actii 
recover  a  sum  less  than  the  sum  in  that  behalf  here'mbe^ 
by  verdict,  and  the  judge  or  other  preeidiog  officei 
euch  verdict  shall  be  obtained  shall  certify,  on  the 
record,  that  it  appeared  to  him  at  the  trial  that  the  < 
for  which  a  plaint  could  not  have  been  entered  in  an; 
Court  OS  albresftid,  or  that  it  appeared  to  him  at 
there  was  a  sufficient  re.ison  for  bringing  the  Bud 
court  in  which  the  said  action  was  brought,  the  pli 
case  shall  have  the  same  Judgment  to  recover  his 
would  have  had  if  this  act  had  not  been  passed."  1 
this  case  could  not  have  recovered  his  costs  withon 
from  the  judge  under  the  11th  section,  because  he  hi 
sum  "  not  exceeding  five  pounds,"  and  he  cannot  be  et 
with  such  certificate  under  the  I2th  section,  hecauai 
grant  such  certificate  is  only  given  where  the  but 
"  lest  than  the  sum  in  that  behalf  mentioned,^  that  is,  i 
trespass  less  than  a  sum  not  exceeding  five  pound& 
case,  the  plaintitf  recovered  the  exact  sum  of  5^,  w) 
or  more,  but  equal  to  a  sum  not  exceeding  5L  No  ■ 
casuaomissut  on  the  part  of  the  Legislature,  hut  the  i 
to  adhere  to  the  strict  grammatical  construction  ol 
not  usurp  the  province  of  the  Legislature  by  alteri 
of  the  enactment  to  meet  the  presumed  intention,  a 
supposed  omission.  According  to  the  grammatical 
*'  not  exceeding  five  pounds  "  is  the  antecedent  ref 
12th  section:  iReg.  v.  The  Inhabitants  of  the  Pc 
Cortttt>all,5  JJ.  &  M.  241),  decided  that  the  provision: 
c.  1 1 1,  exempting  from  the  stump  duties  thereby  imj 
indenture  of  apprenticeship,  "  where  a  sum  or  value 
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ut  one  interpretation,  as  in  the  case  relied  on,  the  courts  of     Garhby 
have  no  right  to  alter  it,  however  absurd  the  conclusions  to      „  ^^ 

5h  the  words  lead ;  but  if  there  are  several  ways  of  construe-        

,  then  I  think  we  are  bound  to  take  that  most  in  accordance        1852. 

I  the  spirit  of  the  act.     There  must  be  a  difficulty  of  construe-    rwZI^_ 
before  we   have   any  power  to  deal  with  an  act,  so  as  to  construction— 

rpret  its  meaning ;  but  in  this  act  I  think  it  is  quite  clear  that        Oo*^ 
B8  intended  that  the  judge  should  have  the  power  to  certify 

II  cases  in  which,  without  his  certificate,  costs  could  not  have 
I  recovered ;  well,  then,  what  is  the  meaning  of  the  words  "  a 

less  than  the  sum  in  that  behalf  hereinbefore  mentioned?" 
^  a  sum  that  would  have  been  sufficent  to  entitle  the  plaintiff 
scover  costs. 

ARKR,  B. — I  also  think  there  should  be  no  rule.  According 
te  strict  grammatical  rule  of  construction,  Mr.  Collier  may  be 
k  ;  but  according  to  the  rule  acted  on  by  the  courts  of  law  of 
years,  and  a  very  valuable  rule  it  is,  we  may  depart  from  the 
t  grammatical  construction  when  it  leads  to  inconsistency, 
gnancy,  or  absurdity,  to  be  collected  from  the  entire  act,  and 

would  be  so  in  such  a  case  as  the  present. 
Latt,  B. — An  act  of  Parliament  should  be  read  as  anything 
would  be,  with  a  view  to  understand  the  true  meaning ;  and 
d  two  sections  must  be  so  read,  with  a  candid  mind,  and  with 
(position  to  ascertain  the  true  meaning  of  the  Legislature.  It 
ot  be  believed,  but  that  the  Legislature  intended  that  the 
e  should  have  the  power  to  grant  his  certificate,  when  costs 
i  taken  away  by  the  11th  section,  and  nothing  could  be  more 
rd  than  the  state  of  affairs  which  would  ensue  if  the  argu- 
t  relied  on  should  be  permitted  to  prevail;  to  avoid  this 
rditj,  we  must  construe  these  sections,  so  as  to  give  them  a 
enable  construction  when  taken  both  together;  and  if  there 
ar  to  be  a  mistake,  it  seems  to  me  we  are  at  liberty  to  correct, 
e  can  clearly  discover  what  the  intention  of  the  Legislature 
It  is  perfectly  clear  to  my  mind,  that  in  this  act,  the  words 
8  than,"  ought  to  be  substituted  for  ''not  exceeding,"  and 
:kg  them  in  that  sense,  the  argument  in  favour  of  this  rule 
t  faiL 

Llbtin,  B. — I  am  of  the  same  opinion,  and  I  think,  that  on  a 
ml  construction  of  the  words  this  application  must  fail,  the 
Is  are,  if  the  plaintiff  shall  recover  a  less  sum  than  in  that 
i]f  hereinbefore  mentioned,  which  means  a  less  sum  than  would 
tie  him  to  recover  costs  without  a  certificate.  We  ought  to 
I  Acts  of  Parliament  with  a  desire  to  arrive  at  the  intention 
Kjegislature  had  in  framing  them. 

Rule  refused^ 


County  Court — Du/y  of  Clerk — Order  to  pag  by  i 

/(  it  not  the  duty  of  the  clerk  of  a  County  Court  to  pn 

an  order  made  by  die  judge  upon  the  drfendatit  to  ptq 

An  order  to  pay  hy  imlalmenlt  u  a  part  of  thejitdjfmen 

An  action  was  brought  in  a  County  Court  againtt  A.  ai 

abfenee  of  A.  it  vas  adjudged  that  the  pimntiff  t 

certain  turn,  and  an  order  teat  made  that  it  thould  bt 

inttafmenlt.    The  clerk  of  the  court  prepared  an  incor 

was  terved  on  A.     .Hit  good*  were  aflervarde  geixa 

according  to  the  real  order,  not  being  paid.     In  an  a 

A.  against  the  clerk  for  breach  of  duty;    , 

Held,  that  the  clerk  mat  not  liable,  there  being  no  tuck  e 

THE  defendant  wna  clerk  of  the  County  Court  c 
this  action  waa  brought  against  him  for  alleged 
aa  such  clerk.  On  the  24  th  of  October,  1851,  an  acti 
by  one  Cook,  in  the  County  Court  of  which  the 
clerk,  and  17/.  recovered  against  the  present  pl^ot 
person,  who  were  joint  defendantd  in  that  actic 
ordered  that  the  defendants  should  pay  3L  down 
weekly  instalmenta.  The  defendant  prepared  a  not 
but  by  mistake  stated  the  instalments  to  be  pa; 
instead  of  weekly.  The  plaintiff  not  having;  paid 
menta  according  to  the  order.  Cook,  the  plaintiff  i 
the  County  Court,  issued  a  warrant  of  execntion,  v 
pluntifT's  goods  were  taken.     He  thereupon  commi 

rinst  the  present  defendant  for  breach  of  duty,  tl 
declaration  being  for  a  misfeasance  in  makin 
notice,  the  second  being  for  a  nonfeasance.  With 
judgment  and  order,  the  allegation  in  the  declarati 
waa  adjudged  that  the  plaintiff  should  recover  a  ce 
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l€  constrnctive  presence  of  the  defendants^  and  the  order  to  pay    Bobihsor 
r  instalments  bein^  a  part  of  the  judgment:   {Ely  y.  Mouldy        J'- 
Uxch.  819.)     But  m  this  case  one  of  the  defendants  might  have         "^' 
^€n,  and  probably  was,  present  in  court  at  the  time.     In  Ely  v.        1852. 
^uld  the  order  was  for  payment  forthwith ;  but  the  act  makes  no  n^gsST^i^^ 
Herence  between  an    order  to  pay  forthwith,  and    to  pay  by  ^Topag by' 
3talments :  they  are  equally  a  part  of  the  judgment.   The  114to    wttabKenti. 

the  New  Rules  of  Practice  directs  that  orders  for  payment  of 
oney  shall  be  served;  but  it  does  not  say  in  what  cases;  and  it 
ill  not  apply  to  this. 

fFetsbyy  contr^. — The  declaration  alleges  that  it  was  adjudged 
ait  the  plaintiff  should  recover  a  certain  sum.  This  was  a  com- 
&te  judgment:  and  what  follows,  viz.  ^'and  thereupon  it  was 
dered  that "  the  money  should  be  pud  by  instalments,  is  an  order 
rdnct  from  the  judgment,  and  is  m  the  nature  of  a  warrant  or 
ecept  within  the  27th  section  of  the  act  The  92nd  section 
Dws  that  this  order  is  not  the  judgment.  A  judgment  imports  a 
yment  forthwith,  and  during  that  the  defendant  is  supposed  to 

present  so  as  to  have  notice  of  it.  But  an  order  to  pay  by 
Ktalments  is  inconsistent  with  a  judgment  forthwith,  and  different 
Hn  it,  and  comes  within  the  114th  rule,  which  directs  that 
orders  for  payment  of  money  or  costs,  or  both,  shall  in  all  cases 

served  by  the  bailiff."  And  if  so,  it  was  the  clerk's  duty  to 
epare  the  notice  for  the  bailiff  to  serve.  And  even  if  this  rule 
only  directory,  still  it  is  imperative  on  the  officer;  and  if  he 
idertakes  the  duty  and  proceeds  in  it  incorrectly,  he  is  liable.  In 
^  T.  Mould  the  money  was  to  be  paid  forthwith,  and  it  is  a  mere 
Iginent.  But  here  there  is  an  order  varying  the  effect  of  the 
lament  in  favour  of  the  then  defendants. 
Cawling^  in  reply. — The  order  is  not  distinct  from  the  judgment. 
ley  must  be  assumed  to  have  been  made  at  the  same  time ;  and 
e  judgment  would  not  have  been  complete  without  an  order  as 
how  the  money  should  be  paid. 

Cur.  adv.  vuU. 

Saturday^  May  1. 

Jervis,  C.  J.,  delivered  the  judgment  of  the  court. — The  ques- 
m  in  this  case  is  raised  by  a  general  demurrer.  The  declaration 
ntains  two  counts ;  the  first  is  founded  on  a  misfeasance,  and  the 
oond  on  a  nonfeasance.  We  will  consider  the  second  first,  as 
mX  raises  a  question  on  both  counts  which  it  will  be  well  to  con- 
ler  unencumbered  by  the  other  point.  After  referring  to  the  judg- 
ent  and  order  set  out,  the  first  count  avers,  that  after  the  making 
the  order,  ^^it  became  and  was  the  duty  of  the  defendant,  as 
A  clerk  as  aforesaid,  to  prepare,  or  cause  to  be  prepared  and 
ude  out,  a  notice  in  writing  of  such  order,  to  the  intent  and  in 
der  that  the  same  might  l)e  delivered  or  transmitted  to,  or  left 
V  the  now  plaintiff,  as  such  defendant  in  the  said  cause,  and  to 
\a  due  and  proper  care  that  no  execution  should  issue  out  of  the 
Sd  court  founded  upon  the  said  judgment  and  order,  without  such 


rcasoD  Uiereot  maUe  ileiauit  in  payment  ot  aive 
instnlments  thereon,  and  thereby  directed  to  be  pttic 
And  then  certain  consequences  follow,  of  which 
The  allegation  of  duty  in  this  co^c  is  not  a  matter  o< 
proof,  and  therefore  to  iniikc  the  defendant  Hohle, 
omitted  to  perform  mme  legal  duty.  The  statute  o 
c.  95,  imposes  no  such  duty  in  terms.  The  27th  at 
to  by  the  plaintifTs  counsel  in  the  argument,  being  < 
issuing  of  summonses  and  warrants;  the  92Dd, the  ! 
which  empower  the  judge  to  order  by  instalments  t 
a  debtor,  and  define  the  mode  of  proceeding  tor  the  i 
debt,  bcincr  silent  upon  this  subject.  But  it  is  said  the 
casta  this  burthen  on  the  County  Court  clerk,  bccai 
all  orders,  &c.  are  to  be  served  by  the  bailiff  of  th 
the  clerk  is  the  proper  officer  to  make  out  the  do 
served  by  the  bailitf,  and  the  duty  of  preparing  th< 
fore,  is  cast  upon  him.  In  our  opinion,  this  rule 
operation.  It  does  not  enlarge  tlie  duties  of  the 
clerk  beyond  the  provisions  of  the  act  of  Parliai 
framed  merely  for  the  purpose  of  pointing  out  by 
was  to  be  made.  The  orders  which  require  service  i 
visions  of  the  statute,  or  by  the  practice  of  the  court, 
judgment:*.  The  rules  of  practice  drawn  up  by  the 
an  exposition  of  the  statute  ;  but,  assuming  that  ac 
the  i);iyment  of  money  and  costd  may  require  service 
service  shall  be  made  by  the  high  bailiff  of  the  ' 
But  it  may  be,  that  if  the  order  ought  to  have  bee 
the  defendant,  without  ret'crcncc  to  the  act  or  the  i 
be  liable.  It  is  unnecessary  to  discuss  the  defeudai 
that  case,  if,  in  our  opinion,  it  was  not  necessarj 
order;  and  we  are  of  opinion  that  this  point  is  « 


MkgSL\ 
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fTOceeds  upon  the  misfcaeance  of  the  alleged  duty  by  the  defendant,     Bobwboh 
n  making  out  a  copy  of  tlie  order  so  inaccurately,  that  the  plain-        q,**^^ 

iff  was  misled  and  induced  not  to  pay  the  instalment  in  due  time.         

f  the  defendant  was  not  legally  bound  to  make  out  such  notice,        ^^^^• 
be  fact  of  his  having  made  out  an  incorrect  notice  will  not  give  Butyqfckrk- 
be  plaintiff  a  cause  of  action ;  and  we  have  already  expressed  our      To  pay  by 
|Mnion  upon  that  point.     But  this  count  contains,  also,  a  further    «»»*to^»»«M*. 
tion,  namely,  that  it  was  the  practice  of  the  County  Court 
the  clerk  to  make  out  a  copy  of  the  order  for  payment  of  the 
rtt  by  instalments,  to  be  served  upon  the  defendant.     If  such  a 
nctice  exists,  it  may  be  contended  that  the  proceedings  in  ques- 
HOD  were  irregular.     But  we  need  not  give  any  opinion  upon  this 
feint ;  for  whether  they  were  regular  or  irregular,  no  action  will 
in  such  a  case  for  a  mere  irregularity  of  this  description.     It  is 
rved,  that  the  practice  of  the  court  is  mentioned  by  the  act  of 
liament.   It  may  be,  that  the  form  of  the  rule  and  the  schedule 
fees  may  have  led,  in  point  of  fact,  to  the  practice  of  serving  a 
ce  of  judgment  in  such  a  case ;  but,  in  our  opinion,  they  do  not 
BffTant  such  a  practice,  and  do  not  establish  a  legal  necessity  for 

Ciuing  such  a  course.     For  these  reasons,  we  are  of  opinion  the 
ndant  has  not  been  guilty  of  any  breach  of  duty,  and,  there- 
fetey  is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  defendant 


COURT  OF  EXCHEQUER. 

May  7  and  June  26,  1852. 

HiCKiE  and  Another  v.  Salamo. 

^$mty   Court^Costs^9  ^  10    Vict,  c.  95,  ss.   128,   129:  13  Sf  14 
I  Vict,  c,  61,  s.  17. 

Ei  m  action  by  two  plaintiffs^  where  one  of  them  resides  within  and  the 
r.   Other  beyond  twenty  miles  of  the  defendant^  the  Superior  Courts  liave 
-  06nci$rrent  jurisdiction  with  the  County  Courts, 

fir  this  case   the   plaintiffs  having   brought  this  action  in  the 
^  Superior  Court,  obtained  a  verdict  for  8/.  12*.  8(f. 

•^  Gray  now  moved  for  a  rule  calling  on  the  defendant  to  show 
"'^^  why  the  plaintiff  should  not,  notwithstanding  the  amount  of 
'^  ▼erdict,  recover  his  costs.  It  appeared  that  one  of  the  plaintiffs 
^^^ed  at  a  distance  greater  and  the  other  at  a  distance  less  than 


{ 


to  the  cases  io  which  it  haa  been  held,  that  when 
rendee  within  the  jurisdiction,  the  court  will  not  re 
for  coBta. 

J.  Gray,  contnL,  cited  Parry  v.  Daw  and  Ur.  \ 
379;  DoyU  v.  Lawrence,  2  L.  M.  &  P.  368.  Cu 

JUDGMENT. 

Platt,  B. — The  plaintifTs  havii^  recovered  in 
verdict  for  a  sum  recoverable  in  a  County  Court,  im 
on  the  ground  that  oue  of  the  plaintiffs  lived  at  a  du 
and  the  other  at  a  dietancc  less,  than  twenty  m 
defendant.  On  showinjr  cause,  counsel  for  the  defer 
that  the  plaintiff  did  not  biing  tbemselvee  withit 
tnent  preacribed  by  the  9  &  10  Vict.  c.  95,  a.  128,  fc 
conaidered  as  constituting  one  plaintiff,  then,  ace 
interpretation  clause  (142),  as  being  two  plaintiffa,  i 
predicated  of  them  that  they  dwelt  more  tnan  a  disti 
miles  from  the  defendant,  as  in  either  case  they  d 
within  aa  beyond  the  distance ;  that  this  might  be  a 
but  unless  they  came  within  the  language  of  the  1 
the  court  had  no  jurisdiction  to  grant  costs.  Bj 
Vict  c.  95,  a.  126,  it  is  enacted  that  "All  actions 
the  paaaing  of  that  act  might  have  been  brought 
Majeatv'e  Superior  Courts  of  Becord,  where  toe  [ 
more  than  twenty  miles  from  the  defendant  might  Im 
defended  in  any  aucb  Superior  Court  at  the  electioi 
aa  if  this  act  had  not  been  paased."  Under  this  act 
in  practice  applied  to  the  court  uuder  the  129th  secti 
deprive  the  plaintiff  of  his  costs ;  and  it  was  upoi 
fltatintr.    amnnirfit    nth<<r    fhincrR.  t.hnt,    h(«    »nA  t\ia    n 
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« 

i8«  that  the  said  action  was  brought  for  a  cause  of  action,  in      Hickib 
eh  concurrent  jurisdiction  is  given  to  the  Superior  Courts  by  ^^"^  akothbi 
128th  section  of  the  9  &  10  Vict  c.  95 y  in  which  case  the  court      SALAMa 

?hich  the  action  .is  brought,  or  a  judge  at  chambers  may,  by        

5  or  order,  direct  the  plaintiff  shall  recover  his  costs.  Under  '^^^* 
17th  section  13  &  14  Vict  c.  61,  therefore,  the  plaintiff  was  Cwu— 
lying  to  obtain  his  costs ;  but  surely  the  facts  which  would  JwUdieiicm, 
ble  him  to  resist  successfully  the  defendant's  application  to 
rive  him  of  his  costs  under  the  9  &  10  Vict.  c.  95,  would, 
ler  the  13  &  14  Vict.  c.  61,  suffice  to  establish  his  right  to 
>yer  them.  The  cases  in  which  that  right  is  to  attach  are  not 
Dged,  they  are  still  those  in  which  concurrent  jurisdiction  is 
5n  to  the  Superior  Courts  by  the  128th  section,  9  &  10  Vict. 
5.  The  same  state  of  facts,  therefore,  that  would  have  entitled 
plaintiff  to  his  costs  before  the  passing  of  the  13  &  14  Vict 
],  would,  providing  he  satisfied  the  court  or  a  judge  of  their 
tence,  equally  entitle  him  to  costs  now :  {Parry  v.  Davis  and 
,  1  L.  M.  &  P.  379.)  There  the  affidavit  on  the  part  of  the 
sndant  omitted  to  state  that  more  than  one  of  them  resided 
lin  twenty  miles  of  the  plaintiff,  and  Lord  Cranworth,  then 
im  Bolfe,  held,  that  as  the  128th  sect  of  the  9  &  10  Vict  c  95, 
ft  to  the  Superior  Courts  a  concurrent  jurisdiction,  the  pluntiff 
entitled  to  his  costs.  In  Doyle  v.  Lawrence,  in  the  second 
of  the  same  reports,  368,  the  Court  of  Common  Bench  adopted 
3  Cranworth's  decision,  and  held  that  the  residence  of  one  of 
defendants  more  than  twenty  miles  from  the  plaintiff  made  the 
one  of  concurrent  jurisdiction  within  the  section.  The  same 
ciple  applies  to  a  plurality  of  plaintiffs.  We  therefore  think 
as  one  of  the  plaintiffs  in  this  case  resided  more  than  twenty 
0  from  the  defendant,  the  jurisdiction  was  concurrent,  and  the 
atifk  are  entitled  to  the  costs.     The  rule  must  be  absolute. 

Rule  absolute. 


CouHty  Court  jurisdiction— 9  ^  10  Vicl.  e.  95,  «.  58 — i 
The  owner  of  a  wharf  brought  an  action  againtt  t 
adjoining  wharf  for  obstructing  his  premises,  by  permi 
to  overlap  them.  The  defendants  pleaded  a  etutom  ofi 
that  the  proprielori  of  wharves  may  overlap  their 
mists  for  a  reasonable  time  white  unloading.  This  em 
traversed;  and  there  was  also  a  new  assignment,  tha 
was  for  an  unreasonable  lime: 
Held,  that  the  action  shewed  no  claim  to  an  incorporeal 
franchise,  so  as  to  bring  the  case  within  9  ^  10  Vict, 
that  the  County  Courts  have  juritdictioH  to  try  ma 
right. 

CASE. 

DECLARATION  alleged  that  plaintiff;  before 
of  committipg  the  grievances,  was  possessed  of . 
called  Ratcliffe  Crosa  AVhari',  adjoining  to  and  al 
river  Thames,  upon  which  he  then  carried  on  his  tr 
of  a  wharfinger;  and  all  the  liege  eubjecta  of  our  Li 
before  and  at  the  times  aforesaid,  actuall  j^,  and  of  ri 
right  ought  to  have,  a  free  passage  and  navigation 
river  for  their  ships,  vessels,  &c.  going  to,  staying  at 
from  the  said  quay  or  wharf  upon  lawful  occasions, 
accustomed  to  frequent  the  Kimc  with  their  ships,  J 
same,  &c.  with  goods,  wares,  &c.  for  wharfage  fees 
that  behalf,  puyablc,  &c. ;  yet  defendant  wrongfully  a 
and  without,  and  otherwise  than  for  the  purpose  of  1 
loading  goods  and  merchandise,  &c  at  the  said  <\ 
moored,  placed,  or  fastened  divers  ships  and  vesst 
river,  BO  that  the  bows  and  divers  parts  of  the  said 
before,  across,  and  alongside  of,  and  overlapped  th 
wharf  in  the  wav  and  on.'vno'e  aforesaid  for  nn   nm 
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mes.     And  defendants  further  averred  that  by  an  ancient  and       i>avis 
able  custom  from  time  immemorial  used  and  approved  of  in  the      walton 
river,  and  by  all  persons  frequenting  and  using  the  same,  and  aso  ahothbr. 

wharfs,  &c.  and  by  the  possessors,  &c.  any  ship  or  vessel        

ing  to  a  quay  or  wharf  on  the  banks  of  the  said  river  lawfully        ]^^' 
,  and  any  occupier  lawfully  may  suffer  or  permit,  or  cause  any  jurisdiuvm— 

or  vessel  coming  to  his  wharf  for  the  purpose  of  loading  or  Q^*iit*n  of 
ading,  to  overlap  the  adjoining  wharf  or  quay,  such  adjoining  "^^^' 
rf  or  quay  not  being  a  public  wharf  or  quay,  with  the  bows 
igoring  of  such  ship  or  vessel ;  and  if  the  space  before  such 
iniog  wharf  or  quay  so  intended  to  be  overlapped  is  vacant  and 
x^upied  by  any  other  ship,  &c.  and  defendants  at  times,  &c. 
g  occupiers  of  the  wharf  adjoining  plaintiff's,  suffered  the  said 
s,  &c.  which  then  lawfully  came  to  the  said  wharf  and  quay  of 
Icfendants  for  the  purpose  of  being  loaded  and  unloaded,  &c. 
Ferlap  the  said  wharf,  &c.  so  adjoining  to,  &c.  with  the  bows, 

of  the  said  ships,  &c.  the  space  before  the  wharfs  of  the 
itifF  at  the  said  times  being  unoccupied,  &c.  and  the  said  wharf 
quay  of  the  plaintiff  not  being  at  any  time  a  public  open 
rfi  with  the  bows  or  rigging,  as  the  defendants  lawfully  might. 
fplication — 1,  similiter;  2,  Traverse  of  custom ;  and  new 
;zinicnt.     That  defendants  did  the  act  complained  of  otherwise 

for  the  proper  loading  or  unloading  goods,  wares,  or  mer- 
dise,  or  other  things  at  the  said  wharf,  &c.  moored,  placed, 
fastened  the  ships,  &c.  so  that  other  parts  of  the  said  ships 

the  bows  and  rigging,  to  wit,  the  bodies,  prows,  stems,  and 
r  parts  of  the  said  ships  lay  before,  &c.  and  overlapped,  &c 
Use  that  the  defendants  at  other  times  than  when  the  space 
vacant  and  unoccupied,  and  not  for  the  purpose  of  loading  or 
ndincc,  &c.  moored,  placed,  and  fastened,  &c.  ships,  &c 
ffmnder  to  the  neto  assignment — Not  guilty. 
be  action  was  tried  before  Pollock,  C.  B.  at  the  sittings  after 

Michaelmas  Term,  when  a  verdict  was  returned  for  the 
itiff,  damages  40*.  The  plaintiff's  counsel  then  applied  to  the 
led  judge  who  tried  the  cause  to  certify  that  the  cause  was  a 
ne  to  be  tried  in  a  Superior  Court,  and  that  it  was  brought 
y  a  right,  which  his  lordship  refused  to  do. 
ush  having  obtained  a  rule  to  show  cause  why  the  Master 
Jd  not  be  at  liberty  to  tax  the  plaintiff 's  costs,  and  why  the 
itiff  should  not  recover  the  same  pursuant  to  the  13  &  14 
«  c  61,  s.  13 : 
lawkins  now  showed  cause,  and  contended  that  the  only  ques- 

was,  whether  the  title  to  an  incorporeal  hereditament  here 
e  into  question  ?  The  claim  was  one  over  which  the  County 
rt  had  jurisdiction,  and  there  was  nothing  in  the  acts  to 
rent  the  cause  being  tried  there ;  the  action  was,  in  fact,  for 
age  done,  and  not  for  a  breach  of  any  right. 
.icx/i,  in  support,  contended  that  the  cause  involved  a  claim  to 
incorporeal  hereditament  or  franchise,  and  that  although  the 
3  section  of  the  9  &  10  Vict.  c.  95,  did  not  actually  include 
OL.  II.  £ 


COURT  OF  QUEEN'S  BENCE 
November  8,  1852. 
Stewart  v.  Jones. 

JuritdUtion. 
Bjf  the  1   llet.  c.  33,  n  right  to  recover  a  paving  rai 

Superior  Court*  of  Becord  at  tVettmintter,  mu  given 
Held,  that  the  County  Court  And  juritdietioH,  and  that  < 

entered  tkercinfor  the  recovery  of  the  rale. 

C  POLLOCK  movcJ  for  a  prohibition  to  th 
•  County  Court  of  Cheshire,  to  rcstnun  him  f 
further  in  the  nhovc  cause.  The  plaint  waa  for 
8/.  !£»».  8d.  alleged  to  be  due  from  the  defendant  ui 
I  Vict.  c.  33,  for  sewering  and  paving,  &c.  the  to 
head.  Sect.  18  of  the  act  gave  a  power  of  reco 
diatrcea  or  hv  action  in  anj  of  Her  Majesty's  Sup 
Record  at  AVestiiiinetcr,  and  the  learned  counsel 
the  jurisdiction  of  the  local  courts  at  the  time  of  pa 
net  Wiifi  thpr*>liv  niiitcil.  nnil   thnf   if,  whm  nnt  flio   if 
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iintj   Courts  in  all  cases  of  debt  below   a  certain  amount.  Stewart 

LBRIDGE,  J. — And  this  case  is  not  within  any  of  the  exceptions  ,  ^' 

:he  28th  section.]     He  then  referred  to  sects.  3  and  58  of  the        

c  10  Vict.  c.  95;  The  Apothecaries'  Act;  Foster^s  case,  11  Co.  1852. 

p.   61a.;   Williams  V.  Pritckard,  ^  T.   R.  2;   Owens  v.  Breese,  ,    TIT'. 

Jx.  413,  916.  Juruav:im%. 

liORD  Campbell,  C.  J. — Having  heard  the  arguments  and  the 
horities  cited,  I  am  only  confirmed  in  the  impression  that  I  had 
en  the  motion  was  proposed.  By  the  local  act  of  1  Vict  c.  33, 
action  of  debt  was  given  for  the  recovery  of  the  rate  in  a  Court 
Record,  then  by  a  subsequent  act,  the  9  &  10  Vict.  c.  95,  it  was 
,cted  that  in  all  pleas  of  personal  actions  where  the  debt  or 
aage  was  not  more  than  20/.  the  County  Courts  should  have 
sdiction.  This  was  a  personal  action  within  the  limited  amount, 
1  comes  within  the  meaning  of  the  enacting  clause,  and  it  is 
within  any  of  the  exceptions.  Then  why  should  we  not  give 
t  construction  to  the  case  ?  There  is  nothing  at  all  to  show 
t  it  was  the  intention  of  the  Legislature  that  County  Courts 
old  not  have  jurisdiction  over  such  a  cause  of  action  as  this. 
8  more  for  the  convenience  of  the  subject  that  they  should  have 
h  jurisdiction.  The  1  Vict  c.  33,  is  relied  on,  but  it  is  a 
Lnge  distinction  to  draw  between  Courts  of  Record  and  Courts 
Record  in  Westminster  Hall. 

yOLEKiDGE,  J. — I  quite  agree  with  Mr.  Pollock  that  there 
lid  have  been  no  mode  of  recovering  this  rate  by  action  but 
the  1  Vict.  c.  33.  By  that  act,  the  right  became  a  personal 
on,  and  when  the  right  was  enforced  it  became  a  plea  of 
sonal  action,  and  jurisdiction  over  such  rights  is  given  by  the 
;  lO  Vict  c.  95,  s.  58,  to  County  Courts.  The  128th  section 
qually  strong  to  show  that. 
iViGHTMAN  and  Eble,  JJ,  concurred. 

Rule  refused. 


£  2 


(Boforo  Mr.  Justice  Ckomptok. 
Ex  parte  HeNET  WjLTOK. 

Criminal  information. 
Upon   an   application  for  a  rule  for  a  criminal  xnfor 
County  Court  judge,  the  court  rrfused  to  tnUrfere,  it 
being  suggested  that  the  judge  acted  from  any  con 
motive. 

ON  n  former  day  (Nov.  6)  Hawkins  moved  foi 
upon  one  of  the  judges  of  the  County  Court 
why  a  criminal  information  should  not  be  fiied 
mieconduct  in  his  office.  It  appeared  from  the 
which  this  motion  was  made,  that  the  defenda 
applicant)  having  attended  upon  a  judgment  bui 
duly  sworn  and  questioned  by  the  judge  as  to  his  i 
the  amount  of  debt  as  ordered  ;  and  it  was  alleged 
of  this  motion,  that  as  he  was  explaining  the  re 
having  done  so,  he  was  stopped  by  the  ju<%e  who  ( 
tion  of  the  plaintiff)  committed  him  for  a  month, 
suggestion  that  the  judge  had  acted  from  any 
motive,  but  it  was  contended  that  this  conduct  of 
to  such  a  dereliction  of  duty  as  to  en^tle  the  comp] 
the  present  application. 

C 

His  LoKDHHiP  to^ay  said  he  had  considered  t1 

as  there  was   no  imputation  or  su^estion  of  any 

proper  motive   influencing  the  judge,  which  is  u 

UDon  nnnlicntioDS  of  this  Ktnd.  he  should  refuse  thf 
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COURT  OF  COMMON  PLEAS. 
November  19,  1852. 

HOHBIDQE  V.  WiLLOUGHBY  AND   OTHERS. 

Appeal  from  a  County  Court — Ferry — Liability  of  ferryman, 

lessee  of  a  ferry  receives  on  board  of  his  ferry-boat  a  mare  of  B,^ 
tfho  keeps  charge  of  her  on  board.  Slips  for  landing  are  provided' by 
Ifte  owner  of  the  ferry ;  one  of  these  has  a  damaged  handrail^  known 
|0  the  ferryman,  which  injures  the  iiiare : 

Ihf,  that  Uie  ferryman  was  bound  to  provide  the  means  of  landing y  and 
\mving  negligently  provided  a  slip  with  a  broken  handrail^  by  reason 

£  which  the  mare  was  injured,  he  was  liable  for  the  loss : 
also,  that  where  an  objection  is  raised  on  the  argument  of  the 
appeal,  but  was  not  urged  at  the  trial,  the  court  will  not  send  the 
mse   back  to  the  judge  to  be  amended,  so  as  to  give  the  means  of 
%9eiding  upon  such  objection, 

•HIS  was  an  appeal  from  the  decision  of  the  judge  of  the 
County  Court  of  Birkenhead.  The  case  stated  that  the 
bndants  were  lessees  of  a  steam-boat  ferry  for  the  carriage  of 
ttengers  and  goods  between  Birkenhead  and  Liverpool,  and 
'%  it  was  part  of  their  duty  to  find  accommodation  for  embarking 
I  landing ;  that  it  was  not  their  custom  to  take  charge  of  live 
ftle  on  board  their  boat ;  that  the  plaintiff  brought  a  mare  on 
urd  of  the  ferry-boat,  and  himself  kept  charge  of  her  ;  that  the 
Ssndants  did  not  by  themselves  or  their  servants  interfere  with 
** ;  that  the  landing-pier  being  some  feet  higher  than  the  boat, 
fes  with  handles  were  used  for  landing  passengers,  and  also  for 
<le  :  that  on  the  day  in  question  the  handrail  of  the  slip  used 

landing  the  mare — having  been  some  days  previously  broken — 
1^  fastened  with  a  piece  of  cord ;  that  it  was  again  broken  that 
vning,  and,  although  the  defendants  were  cautioned  by  a  police- 
.»  against  using  it,  it  was  fastened  together  again  and  used  for 
kding  the  plaintiff's  mare ;  that  the  mare  pressing  against  the 
ruaged  handrail,  it  was  a2:ain  broken,  and  a  piece  of  iron  of 
lich  it  was  formed  entered  into  the  side  of  the  mare,  and  injured 
f  so  much  that  she  was  obliged  to  be  put  to  death.  By  the 
L.int,  the  plaintiff  sought  to  recover  the  sum  of  31/.  IO5.  the 
lue  of  the  mare,  for  that  the  defendants  as  carriers  were 
trusted  with  the  mare  of  the  plaintiff  to  carry  from  Birkenhead 

Liverpool,  and  that  they,  by  their  negligence,  caused  an  injury 


Jlrvis,  V-J. — Mo;  and  the  substance  of  the  ev 
the  negligence  of  the  defendants.]  The  judge  dre 
we  could  not  interfere.  But  the  defendanta  are  i 
The  ferry  is  for  flic  conveyance  of  passengers  and 
not  a  part  of  their  duty  to  provide  accomniodittion 
and  landing.  But  even  if  it  is,  the  plaintiff  having 
mare  should  have  looked  to  the  sufiSciency  of  tfa 
defendants  are  not  liable. 

Tomh'itson  for  the  defendants,  was  not  called  npa 

Jervis,  C.  J.— I  am  of  opinion  that  the  judge 
Court  was  correct.  I  do  not  think  he  is  subject 
tions  which  were  made  upon  hitn  for  not  setting  ou 
At  the  trial  the  objection  now  sought  to  be  i 
defendants  were  not  liable  as  carriers,  was  not  tal 
tioQ  tlien  urged  whs  tliat  tliey  were  not  liable,  ht 
not  the  personal  care  of  the  niare.  It  does  not  a 
particulars  that  tiie  action  was  brought  against 
carriers,  it  might  have  been  for  actual  and  aggresa 
it  might  mean  that  the  defendants  for  hire  took 
their  negligence  it  was  staked.  If  that  is  so,  it 
their  duty  to  provide  everything  necessary  for  the 
])assengcrs  and  goods  from  the  one  side  to  the  other 
six  feet  from  the  shore,  they  might  as  well  atop  ii 
the  Mersey — the  horses  cannot  jump  from  the  boat 
and  it  is  their  duty  to  provide  the  means  of  thei 
The  slip  had  an  iron  spike  disguised  as  a  handrail ;  < 
pressure  it  gave  way,  and  the  spike  entered  into  the 
plaintiff  could  have  seen  it,  perhaps  he  would  1 
another  rail.     I  think  for  this  injury  the  defendants 

iMAtTLE,  J.^ — I  am  of  the  same  opinion.     Aa  t 
form,  if  it  had  been  raised  at  the  trial,  and  the  case  < 
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COURT  OF  QUEEN'S  BENCH. 

November  27,  1852. 

Adey  17.  The  Deputy-Master  of  the  Trinity  House. 

Prohibition—  Toll 

s  payable  to  the  trustees  of  a  harbour  by  vessels  passing  within 
Ttain  limits  are  tolls,  and  the  question  whether  dues  are  payable  both 
1  the  outward  and  homeward  voyages,  is  a  question  of  title  within 
ct.  5S  of  9  S^  10  Vict.  c.  95  {County  Courts  Act),  and  one  not  within 
e  cognizance  of  County  Courts, 

HE  plaintiff  was  the  owner  of  a  vessel,  that  on  her  voyages 
out  from  Goole  to  Memel  and  back,  had  passed  within  the 
ts  within  which  vessels  passing  became  liable  to  pay  dues  to 
trustees  of  Ramsgate  Harbour.  The  trustees  claimed  the 
I  as  payable  on  both  the  voyage  out  and  home ;  the  plaintiff 
the  dues  on  both,  but  the  dues,   1/.  4^.  on  the  homeward 

ge,  were  paid  under  protest ;  and  the  plaintiff  now  sued  in 
orsetshire  County  Court  to  recover  back  the  1/.  4*.  paid  on 
homeward  voyage. 

^illes,  having  obtained  a  rule  nisi  for  a  prohibition,  on  the 
ind  that  a  question  of  title  came  in  issue  within  the  meaning 
he  proviso  in  9  &  10  Vict.  c.  95,  s.  28 : 

*arstow  shewed  cause. — The  word  "  toll "  in  the  proviso  is  not 
icable  to  anything  of  this  description.  Besiaes,  here  the 
t  as  to  who  was  to  receive  the  toll,  was  not  in  dispute ;  it  is 
itted  that  the  trustees  are  the  parties  to  receive  it.  The 
Qtum  only  is  in  dispute.  Where  a  claim  was  set  up  for  dues 
espect  of  empty  waggons  passing  along  the  line  by  a  railway 
pany,  it  was  held  that  they  were  not  within  the  proviso  of 
.  58 :  {Hunt  v.  Great  Northern  Railway,  10  C.  B.  900.)  That 
something  like  the  present  case. 

hamwell  and  fVtlles,  contr^ — As  the  title  to  take  the  particular 
B  may  come  in  question,  this  would  seem  to  be  a  case  within 
proviso.  [Coleridge,  J. — The  dues  payable  in  respect  of 
ithouses  have  always  been  considered  tolls.]  Hunt  v.  ITie 
tat  Northern  Railway  Company  was  not  the  case  of  tolls,  but  of 
Tges  payable  in  respect  of  the  use  of  locomotive  power.  The 
^tion  of  title  involves  two  things,  the  existence  of  the  toll  and 
'  right  of  the  party  claiming  to  receive  it. 


itself  exists.     In  coaimon  purlaiicc,  it  includes  both. 
WiGHTMAN  and  Eele,  JJ.  concurred. 

i 


COURT  OF  EXCHEQUER. 

November  25,'.1852. 

ClIKW   V.   IIOLYKdODj'lUld'ANOTHEB 

Prohibitim—Tidt  to  land. 

Plaintiff  being  the  oicner  of  a  cott/tge,  underlet  to  one  c 
the  whale  eree/it  (iw  he  alleged)  two  roomg  rtten 
himself.  Drfendant  alleged  that  the  plaintiff  kad  I 
cottage,  and  he  accordinglj/,  with  the  other  defendat 
tico  other  rornnj  and  removed  plaintiff t  furniture.  2 
an  action  against  them  in  the  County  Court  for 
defendants  contended  Ike  County  Court  judge  had  no 
the  title  to  a  corporeal  hereditament  eame  itt 
County  Court  judge  decided  he  had  jurisdiction,  ant 
for  the  plaintiff  for  251. : 

Held,  thai  the  County  Court  judge  had  not,  in  this  ease, 
title  to  land  teas  in  dispute,  and  that  a  writ  ofproAOii 

A  PLAINT  iiad  been  entered  in  the  County  Coi 
by  the  pbiintiff  against  the  defendantA  to  re« 
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,  as  title  to  land  came  in  question,  the  jurisdiction  of  the       Chbw 
ourt  was  taken  away;  but  the  learned  judge  thought    „    •** 
and  determined  it  to  be  a  question  of  feet  only ;  he  ^^  akotheb. 

y  proceeded  with  the  case,  and  gave  a  verdict  for  the        

3r  25/.  damages.     A  rule  nisi  for  a  prohibition  having        ^^^^' 

i^^ed,  ^  .  .  .         ProhUntion^ 

,  Q.  C.  (^Wheeler  with  him)  shewed  cause. — The  question  Titkto  land, 
ir,  under  the  circumstances,  title  to  land  here  is  in  ques- 
rding  to  the  9  &  10  Vict.  c.  95,  s.  58,  and  the  decisions 
id  upon  its  construction.  The  words  of  that  act  are, 
[County]  Court  shall  not  have  cognisance  of  any  action 
ent,  or  in  which  the  title  to  any  corporeal  or  incorporeal 
icnts,  or  to  any  toll,  fair,  market,  or  franchise,  shall  be  in 

A  mere  question  of  occupation  is  not  enough ;  it  must 
hing  of  a  nature  which  is  capable  of  being  inherited. 
B. — The  plain  question  is,  whether  title  to  corporeal 
lents  is  in  question.  You  will  not  contend  that  it  must 
imple  or  fee  tail.  Can  a  County  Court  judge  dispose  of 
n  of  title  depending  upon  a  valuable  lease  for  a  long 
ears?]  In  Lloyd  v.  JoneSy  6  C.  B.  81,  it  was  held  that 
he  jurisdiction  of  the  County  Court  by  reason  of  the 
3w  in  question,  the  claim  set  up  must  be  a  bondjide  one, 
riglit  one  that  can  exist  in  point  of  law;  and  there 
•J.  in  delivering  the  considered  judgment  of  the  court 
3reditamcnt  is  defined  in  the  text  books  of  authority  to 
1  such  things,  whether  corporeal  or  incorporeal,  which  a 

have  to  him  and  his  heirs  by  way  of  inheritance, 
1,  if  they  be  not  otherwise  bequeathed,  come  to  him  who 
blood,  and  not  to  the  executors  or  administrators  as 
lo."  In  Fearon  v.  Norvally  5  D.  &  L.  439,  it  was  held 
udge  of  a  County  Court  had  jurisdiction  to  enquire 
he  tenancy  was  determined  by  a  legal  notice  to  quit,  and 
decision  on  the  fact  was  conclusive  and  could  not  be 
d.  On  a  motion  for  a  prohibition  in  Thompson  v.  Ingham^ 
23;  19  L.J.  189,  Q.  B.;  and  14  Jurist,  429,  it  was 
}d  where  a  question  is  raised  incidentally  before  the  judge 
nty  Court  on  the  trial  of  an  action  over  which  he  had 
urisdiction  under  the  9  &  10  Vict.  c.  95,  s.  58,  whether 
nd  is  in  dispute  between  the  parties,  the  judge  has  juris- 
•  inquire  and  decide  whether  title  really  is  in  dispute,  but 
on  is  not  final;  and  if  he  decides  that  title  did  not  come 
3,  and  the  Superior  Court  is  satisfied  that  title  did  come 
3,  a  proliibition  will  issue  against  him.  Should  the  court 
t  title  to  land  in  this  case  did  really  come  in  question, 
tie  to  any  hereditaments  be  held  to  mean  title  in  any 
lents,  I  must  say  I  cannot  see,  at  present,  that  I  have  a 
answer  to  this  rule. 
f/y  in  support  of  the  rule,  not  called  upon. 

liule  absolute,  with  costs  only  of  this  rule. 


(Before  Mr.  Justice  Crompton.) 

Ex  parte  Shebbino. 

Prohibition. 
Upon  an  application  for  a  prohibition  to  reflrain  a  Cou 
trial)  from  proceeding  with  a   plaint,  on  the  ground  I 
title  to  land,  ikit  court  rrfused  the  rule,  it  appearing 
of  the  kind  was  taken  in  the  court  below. 

HAWKINS  moved  for  a  rule  calling  upon  thi 
Surrey  County  Court,  holden  at  FarDham, 
why  a  writ  of  prohibition  should  not  issue  to  rest 
further  proceeding  ia  a  certain  plaint,  in  which  £ 
was  the  plaintiff,  and  the  preaont  applicant  the  dcfi 
the  affidavit  used  for  thif  mutiou  it  appeared  tfa 
action  brought  to  recover  the  sum  of  5/.  tor  the  use 
of  certain  premises ;  and  that  on  the  trial  the  pis 
judgment.  It  further  appeared  that  the  queetic 
involved  a  title  to  land;  but  no  objection  on  th 
then  raised  before  the  judge  of  the  County  Court. 

His  LoKDStiip  thought  upon  this,  that  the  i 
refused,  it  being  quite  immaterial,  as  fur  as  the  prea 
was  concerned,  what  was  the  real  state  of  the  facts,  i 
reference  to  them  was  made  before  the  County  Qoi 
that  the  judgments  of  these  courts  were  not  to  be  in 
out  good  and  sufficient  cause,  and  it  could  uever  be 
party  to  make  one  case  before  the  judge  below,  anc 
to  come  to  this  court  on  an  entirely  new  state  of  fac 
to  obtain  a  prohibition.     He  also  thought,  that  if 
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COURT  OF  QUEEN'S  BENCH. 

December  1,  1852. 
Pauling  v.  Pontifex  and  others. 

Usage  of  trade. 

plaintiffs  a  builder,  sent  in  a  tender  ;  on  application  of  defendants 
-veyor  to  him  among  others,  the  tenders  were  all  opened,  and  the 
nntiff^s  turned  out  to  be  the  lowest : 

,  that  the  judge  was  right,  on  evidence  before  him,  in  concluding 
it,  according  to  the  custom  in  the  trade,  and  the  conduct  of  the 
riies,  the  plaintiff^s,  being  the  lowest  tender,  had  been  accepted^ 
hough  N.  had  no  absolute  authority  to  accept  the  lowest, 

IIS  was  an  appeal  from  the  County  Court  at  Bow.  The 
plaintiff  was  a  builder,  and  the  defendants  were  white-lead 
ifacturcrs  at  Millwall.  The  particulars  of  demand  annexed 
e  summons  consisted  of  items  amounting  to  64/.  as  due  to  the 
tiff  from  the  defendants  for  work,  materials,  &c.y  but  the 
I  was  limited  to  45/.  The  judge,  after  disallowing  certain 
\y  ordered  the  judgment  to  be  entered  for  20/.  It  appeared 
a  person  named  Northcroft,  acting  as  the  surveyor  and  agent 
le  defendants,  had  forwarded  to  certain  builders,  and  among 
to  the  plaintiff,  plans  of  certain  buildings  to  be  erected  at 
lefendants'  premises,  the  tenders  to  be  sent  in  to  him  at  a 
in  day.  That  the  plaintiff  sent  in  his  tender,  which  on  the 
nentioned  was  opened  in  presence  of  the  other  parties  who 
let  in  tenders,  when  Northcroft,  and  the  other  builders  present 
had  sent  in  plans,  conceived,  according  to  the  custom  of  the 
\  in  such  matters,  that  his  tender,  being  the  lowest,  was 
>ted  ;  and,  acting  on  that  assumption,  the  unfortunate  parties 
K>k  of  the  customary  refreshment  at  the  plaintiff's  expense,  as 
brtunate  party  whose  tender  they  conceived  to  to  be  accepted, 
defendants  denied  that  they  had  ever  accepted  the  plaintiff's 
er,  or  that  Northcroft,  on  their  behalf,  had  any  absolute 
ority  to  accept  the  lowest  tender;  they  also  denied  the 
lence  of  the  custom  or  usage  above  referred  to. 
be  court  found  as  a  fact  that  the  conduct  of  the  defendants 
mted  to  an  acceptance.  The  questions  for  the  court  were — 
Did  the  court  below  decide  rightly  upon  the  facts  and  the 
as  to  the  defendants'  acceptance  of  the  lowest  tender  ?  2ndly. 
c  the  particulars  sufficient  to  answer  the  objections  which 


be  most  unreasonable,  tor  it  might  be  that  the  { 
although  the  lowest  sent  in,  wns  double  the  anioui 
work  could  have  been  done.  As  to  the  second  p< 
should  have  sued  as  upon  a  contract,  and  the  coi 
have  been  that  tho  defendants  refused  to  allow  tli 
certain  virork. 

J.  Brown,  contrd,  was  directed  by  the  court  to  : 
the  first  point  only. 

Coleridge,  J. — We  are  both  of  opinion  thi 
ought  to  be  afGrmcd,  subject  to  the  reduction  of 
question  is,  whether  there  was  any  evidence  towai 
of  the  Judge  as  to  the  acceptance  by  the  defeodai 
tiff's  tender.  There  was  the  evidence  of  the 
parties,  with  other  direct  evidence  of  usage  in  tl 
must  have  gone  to  ajury.  It  must  be  taken  th 
was  duly  appointed,  and  that  be  was  chosen  ae  a  c 
It  does  not  appear  that  any  objection  was  made 
tender,  and  in  addition  there  was  the  opinioD  of 
in  the  trade  then  present,  that  there  had  oeen  an  i 
plaintiff's  tender.  There  was  direct  evidence  oj 
ti-adc,  that  it  was  the  practice  or  custom  to  at 
tender,  although  there  was  certainly  evidence  the 
only  matter  we  have  to  consider  is,  whether  the; 
to  go  to  the  jury  as  evidence  of  the  acccptano 
There  was  the  request  to  the  plaintiff  to  send  J 
appointment  of  the  parties  tendering  to  meet  fo 
having  their  tenders  opened,  the  understanding 
present ;  and  there  was  also  direct  evidence  of  usi 
and  if  so,  the  judgment  must  be  affirmed. 

Erlg,  J. — No  doubt  there  were  no  words  or 
case  constituting  any  distinct  contract,  but  parties 
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COURT  OF  QUEEN'S  BENCH. 

December  1,  1852. 
Wildes,  Appellant ;  Morris,  Respondent. 

of  the  peace — Clerk  of  Second  Court  at  Sessions — Roll  of  fines — 
Sheriff— 59  Geo.  3,  c.  28  ;  3  Geo.  4,  c.  46. 

\heriff  is  not  boundy  as  a  mere  ministerial  officer,  to  levy  all  fines 

t  may  appear  to  be  unpaid  on  the  roll  returned  by  the  clerk  of  the 

icCy  under  the  3   Geo.  4,  c.  46,  and  he  ought  not  to  levy  where  he 

'  himself  received  the  fines. 

rlerk  of  the  peace  receiving  fines  in  court  will  be  liable  (if  he  neglect 

•nter  such  fines  as  paid  on  the  roll  made  out  by  him  and  delivered 

^Jie  sheriff),  to  the  party  paying  such  fines,  if  he  receive  damage 

m  such  neglect. 

'€,  whether  the  clerk  of  the  peace  wUl  be  liable  where  the  fines  are 

eived  in  the  Second  Court  by  the  person  appointed  to  record  the 

tceedings  of  the  Second  Court  of  Sessions,  under  the  59  Geo.  3, 

IS. 

ley  that  his  liability  will  depend  on  the  fact  whether  such  appointee 

he  (assistant  of  the  clerk  of  the  peace  or  an  original  officer. 

[IS  was  an  appeal  from  the  County  Court  of  Kent,  holden 

at  Maidstone. 
le  respondent  recovered  10/.  damages  from  the  appellant  (the 
ty  clerk  of  the  peace  of  Kent),  under  the  following  circum- 
es. 

le  plaintiff  was  tried  and  convicted  upon  two  several  indict* 
B  for  misdemeanor  at  the  Quarter  Sessions  for  the  county  of 
,  in  a  second  court  holden  under  the  statutes  59  Geo.  3,  c.  28, 

3  Geo.  4,  c.  46,  ss.  2,  3 ;  and  5  &  6  Vict*  c.  38,  s.  4.  The 
tiff  was  thereupon  sentenced  to  pay  a  fine  to  the  Queen  of  4/. 

one  indictment,  and  another  fine  of  2/.  upon  the  second 
tment.  The  fines  were  immediately  paid  by  the  plaintiff's 
ney  to  the  person  appointed  by  the  clerk  of  the  peace  under 
aid  statutes,  to  act  as  his  deputy  in  recording  the  proceedings 
e  second  court,  and  he,  within  five  minutes  after  receiving  the 
,  handed  them  over,  in  court,  to  the  under-sheriff. 
>  entry  was  made  of  the  receipt  and  payment  over  of  the  fine, 
no  written  statement  of  the  causes  in  respect  of  which  the 
3y    was  handed   over  to   the  under-sheriff  appears  to    have 

given  to  him.  Within  twenty-one  days  afterwards,  the 
:  of  the  peace,  in  obedience  to  the  3  Geo.  4,  c.  46,  s.  2,  sent  a 
containing  a  copy  "  of  all  forfeited  recognizances,  fines,  issues, 
amerciaments,  and  sums  of  money  paid  in  satisfaction  of  them. 


The  plaint  alleged  that  the  appellant  bo  ncg] 
the  proceedmire  that  be  neglccteu  to  make  an  e 
ment  of  the  fines;  that  when  the  record  woe  iiia< 
of  the  plaintiff  was  entered  in  the  roll  as  liable,  ai 
of  those  who  had  paid ;  that  the  defendant  sent  tl 
sherifr,  who  arrested  and  imprisoned  the  plaint 
alleged  that  hie  arrest  arose  from  the  negligence  o 
assistant  or  servant. 

At  the  close  of  the  case  it  was  contended  for  tli 
no  cause  of  action  existed  against  him. 

1st.  Because  the  said  appointee  was  not  in  lai 
the  appellant,  and  that  the  appellant  was  not  liab 
omissions. 

2ndl7.  That  he  could  not  be  liable,  as  the  a[ 
authorised  to  receive  the  fines. 

3rdly.  That  it  was  not  the  appellant's  duty  to  i 
money  which  had  not  come  to  nis  bands,  but  fa; 
paid  over  to  the  under-sheriff. 

The  learned  judge  held, 

1st.  That  the  appellant  was  responsible  for 
deputy  BO  appointed  as  aforesaid. 

2ndly.  That  if  tlie  deputy  had  no  authorit] 
fines,  still,  as  he  had  in  fact  received  them,  it  was 
that  he  *>4C''t  not  to  have  received  them. 

3rdly.  That  the  roll  having  been  made  up  h 
and  sent  to  him  by  the  sheriff,  with  the  writ  and 
in  the  particular  form,  it  was  for  the  jury  to 
appellant  had  not  been  guilty  of  a  breach  of  do 
care  that  the  roll  was  made  out  correctly  in  > 
because  the  sheriff  teas  a  ministerial  officer,  and  bo 
torits  sent  with  the  roll. 
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bin  twenty  one  days,  send  a  copy  of  such  roll,  with  a  writ  of     Wildw, 
tringas  and  capias^  or  fieri  facias  and  capias,  to  the  sheriff  of    ^jJJI^^ ' 
county,  &c  which  shall  be  the  authority  to  such  sheriff  for    RespondeDU 
iceeding  to  the  immediate  levying  and  recovering  of  such  fines^        — ^ 
ues,  &c  on  the  goods  and  chattels  of  such  several  persons,  or  for       ]f^' 
idng  into  custody  the  bodies  of  such  persons,  in  case  sufficient  ckrk  of  peace 
lods  and  chattels  shall  not  be  found  whereon  distress  can  be  made  —Second  court 
r the  recovery  thereof.  Ml^^^ 

By  sect.  3,  the  clerk  of  the  peace,  before  he  shall  deliver  such  Sheriff. 
Vl  to  the  sheriff,  shall  make  oath,  which  oath  shall  be  indorsed  on 
back  of  the  writ,  or  of  the  said  roll  attached  thereto,  such 
of  the  peace  stating  therein  all  such  fines,  issues,  &c.  which 
have  been  paid,  or  otherwise  accounted  for,  and  such  oath 
be  in  the  form  following : — 

I,  A.  B.  clerk  of  the  peace  for  the  county  of  B.  make  oath  that 
roll  is  truly  and  carefully  made  up  and  examined,  and  that  all 
issues,  amerciaments,  recognizances,  and  forfeitures  which 
set,  lost,  imposed,  or  forfeited,  and  in  right  and  due  course  of 
ought  to  be  levied  and  paid,  are,  to  the  best  of  my  knowledge 
understanding,  inserted  in  the  said  roll,  and  that  in  the  said 
are  also  contained  and  expressed  all  such  fines  as  have  been 
to  or  received  by  me,  either  in  court  or  otherwise,  without 
wilful  or  fraudulent  discharge,  omission,  misnomer,  or  defect 
rtever. — So  help  me  God." 
le  form  of  the  writ  to  the  sheriff  required  by  sect.  2,  and 
in  the  schedule  to  the  act,  requires  the  sheriff  *'  of  all  the 
&C.  of  all  and  singular  the  persons  in  the  several  extracts  of 
writ  annexed,  to  cause  to  be  levied  all  and  singular  the  debts 
sums  of  money  in  the  same  extracts  severally  imposed  and 
jed,  so  that  the  money  may  be  ready  for  payment  at  the  next 
leral  Quarter  Sessions  of  the  Peace,  to  be  paid  over  in  such 
ler  as  any  two  or  more  of  the  Lords  Commissioners  of  her 
jjesty's  Treasury  may  direct ;  and  if  any  of  the  said  several 
ts  cannot  be  levied  by  reason  of  no  goods  or  chattels  being  to 
iound  belonging  to  the  parties,  then  in  all  cases  to  take  the 
les  of  the  parties  refusing  to  pay  the  aforesaid  debts,  and  lodge 
in  the  gaol,  there  to  await  the  decision  of  the  justices,  &c« 
the  parties  shall  have  given  sufficient  security,"  &c. 
ly  the  59  Geo.  3,  c.  28  (An  Act  to  empower  Magistrates  to 
le  the  Court  of  Quarter  Sessions),  sect.  1,  Courts  of  Quarter 
Sons  or  General  Sessions  of  the  Peace  may  appoint  two  or 
*t^  justices  to  form  a  court  to  sit  apart  from  them, 
^y  sect.  3,  the  clerk  of  the  peace  or  his  deputy  is  to  appoint  a 
!l;dd  sufficient  person  to  record  the  proceedings  so  had  before  the 
Kces  sitting  apart ;  such  proceedings  to  be  delivered  over  to  the 
Ik  of  the  peace,  and  be  deemed  to  be  a  part  of  the  records  of 
^  session,  as  if  the  same  had  been  recorded  by  the  clerk  of  the 
^e  himself;  and  the  justices  at  the  quarter  session  are  to  make 
^^iider  upon  the  county  treasurer  to  pay  to  the  clerk  of  the  peace 


groand  ot  complaint  against  the  clerk  ol  the  peace 
ing  a  fit  and  proper  person ;  but  it  ia  sought  to  mak' 
peace  liable  here  for  omitting  to  enter  JincB  as  poi 
self  did  not  receive  tlicm.  Nor  is  there  the  same 
between  the  sheriff  and  his  under-eherifis  or  bailifl 
constitute  but  one  person :  ( Cook  v.  Palmer,  6 
Crowder  v.  Loitff,  8  B.  &  C.  598  ;  Cameron  v. 
403.)  Then  by  the  statute  the  appointee  is  to  rec 
ings  of  the  second  court.  The  receipt  of  the  fine 
the  roll  of  fines,  is  no  part  of  such  duty.  The  fi 
in  to  the  appointee,  who  within  five  minutes  hani 
the  sherifT,  so  that  it  is  as  if  the  fines  hod  been  pi 
in  the  first  instance.  The  clurk  of  the  peace 
ledge  of  the  payment  ivhen  he  made  out  tbt 
besides  tho  sheriff  is  the  proper  officer  to  receiTf 
doubtful  whetlier  the  clerk  of  the  peace  can  rece 
(Dalton'sCountry  Justice,  tit.  "  Sessions,"  c  185 
**  Sheriff.")  The  clerk  of  the  peace  only  dispose 
bis  knowledge  and  belief  as  to  the  fines  that  oug 
and  he  is  to  insert  upon  the  roll  the  fines  imposed 
as  well  as  at  the  ouarter  sessions.     And  in  makin 

E roper  course  wns  to  omit  what  the  sheriff  had  i 
e  would  know  of  such  moneys  that  they  were  ii 
the  writ  satisfied.  iSo  also  of  all  sums  which  wi 
days  the  sheriff  mipht  receive  of  his  officer.  The 
C.  46,  s.  10,  imposes  a  penalty  of  50/.  for  Don-pei 
duties  required  by  the  act,  and  that  would  seem  I 
that  ougiit  to  have  been  pursued  in  this  instance. 
— That  docs  not  tnke  away  the  plaintiff's  coma 
damages  for  the  false  imprisonment.]  Lastly,  it 
direction  to  tell  the  jury  that  the  snerifF  was  a  i 
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tiff  as  Bet  out  in  the  roll,  but  only  that  two  sums  of  money  Wildbs, 
1  handed  to  him.  [Erle,  J. — The  judge,  by  his  direction,  ^^H^' 
3  the  receipt  by  the  sheriff  wholly  immaterial,  as  he  told  the    Rettpondeot 

that  the  sheriff  was  a  mere  ministerial  officer,  and  bound  to        

the  fines  according  to  the  writ  sent  with  the  roll,]  ]^^ 

OLERiDGE,  J. — In  this  Case  there  must  be  a  new  trial,  on  the  cUrk  of  peace 
md  of  misdirection,  for  when  the  judge  told  the  jury  that  the  —Second  oovri 
iff  was  a  purely  ministerial  officer,  and  could  exercise  no  dis-   %^^^ffy^ 
ion  in  the  matter,  he   made  many  circumstances  that  were     ^sheriff. 
erial,  immaterial,  and  misled  them.     Looking  at  the  statute 
CO.  4,  c.  46,  I  think  we  ought  not  to  give  a  strict  and  unrea- 
ible  construction   to  the  language  of  the  oath  in  the   third 
ion.  The  clerk  of  the  peace  is  to  make  a  returnof  the  fines  which 
B  been  imposed  at  the  quarter  sessions,  and  also  those  certified 
^e  justices  to  have  been  imposed  out  of  sessions,  some  of  which 
statute  contemplates  he  may  have  received ;  and  at  a  period 
exceeding  twenty-one  days  from  the  quarter  sessions,  he  is  to 
:e  out  a  roll  containing  an  account  both  of  the  fines  certified  by 
justices,  and  also  of  those  paid  or  to  be  paid  in  lieu  or  satisfac- 
•     He  is  to  send  a  copy  of  this  roll,  with  a  writ  annexed,^  for 
ring  the  fines,  to  the  sheriff,  and  accompanying  this  is  the  oath 
>rsed.     The  oath  is  positive  as  to  all  fines  that  have  been  paid 
he  clerk  of  the  peace,  but  it  is  only  conjectural  and  conditional 
dO  those  which   may  have  been  paid  to  the  sheriffs;  for  the 
ds,  ^'  all  fines  which^  in  right  and  due  course  of  law,  ought  to 
levied  and  paid,  are,  to  tiie  best  of  my  knowledge  and  under- 
iding,  inserted  in  the  roll,"  are  conjectural  only ;  but  the  lyords 
id  that  in  the  said  roll  are  contained  and  expressed  all  such 
8  as  liave  been  paid  to  or  received  by  me,**  are  absolute ;  and 
ler  this  latter  head  I  think  the  clerk  of  the  peace  has  made 
lult  in  not  having  entered  these  fines  as  paid.     Some  of  the 
8  in  the  roll  may  have  been  paid  to  the  sheriff  between  the 
es  of  their  imposition  and  the  aelivery  of  the  roll  to  him.     The 
rk  of  the  peace,  therefore,  can  only  say,  as  far  as  he  knows,  that 
roll  is  correct  as  to  the  unpaid  fines.     On  the  receipt  of  this  roll 
sherifi^s  duty  is  not  merely  ministerial ;  he  is  not  to  act  on  the 
B  of  it,  as  that  would  be  a  very  great  injustice,  and  the  words 
the  statute  cannot  be  considered  to  go  to  that  length ;  there 
8t,  therefore,  be  a  new  trial.     But  we  may  as  well  state  now 
at  is  our  opinion  as  to  the  duty  of  the  clerk  of  the  peace.     Sup- 
ing  him  to  have  received  the  fine,  and  to  have  omitted  to  enter 
«  paid  on  the  roll,  and  that  then  the  sheriff,  not  knowing  of  the 
ment,  levies,  although  a  sheriff  himself  may  not  be  quite  free 
H  negligence,  particularly  when,  as  in  this  case,  it  may  be  handed 
r,  yet  I  think  there  would  be  a  breach  of  duty  if  the  fine  were 
I  to  the  clerk  himself.   But  in  this  case  the  fine  was  paid  to  the 
ointee,  and  by  him  handed  over  to  the  sheriff;  and  whether 
breach  of  duty  by  him  constitutes  negligence  on  the  part  of 
deiic  of  the  peace,  depends  upon  the  relation  between  the 
k  and  his  appointee,  and  we  have  not  quite  sufficient  fact} 
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brought  to  an  ena.  Xbe  roll  ougbt  to  be  made  u 
the  peace,  including  all  fines  either  pud  or  to  be 
not  clear  that  it  is  his  dntj  to  enter  on  the  roll  w1 
to  think  mav  have  been  piud  to  the  sheriff;  and 
B&j  it  was  his  duty  to  ascertain,  at  his  peril,  the  t 
entries  on  the  rolL  The  sheriff  received  this  wi 
to  have  the  money  ready  for  the  Commisnonera 
on  a  certun  day,  and  if  he  has  obtained  the  inon< 
has  nothing  more  to  do  than  to  pay  it  over  at  thf 
to  the  comniissionera.  I  think  that,  under  the  i 
of  the  peace  is  authorised  to  receive  fines  in  coi 
done,  and  damages  ensue,  he  is  liable ;  but  here  i 
deputy,  and  the  question,  therefore,  is,  is  such  u 
able  officer,  having  original  authority  P  As  &r  at 
goes  it  would  look  as  if  he  were  an  ori^nal 
justices  at  quarter  seasions  are  to  make  an  ordei 
treasurer  to  pay  to  the  clerk  of  the  peace  reaaona 
for  such  officer.  If  the  clerk  of  the  peace  wei 
articled  clerk  to  record  the  proceeding  of  the  » 
would  be  a  strong  circumstance  to  show  that  1 
assistant,  for  whom  the  clerk  of  the  peace  was  i 
facts,  however,  were  not  examined  at  the  trial 
this  point,  and  it  seems  to  me,  therefore,  that  the 
trial ;  and  that  the  result  will  depend  on  the  p 
appointee  was  acting  as  an  original  ofEcer,  or  n 
to  the  clerk  of  the  peace. 

Nno  trial  ord 
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COURT  OF  EXCHEQUER. 

January  17,  1853. 

Shaw  v.  Beck  and  anotheb.  Executors,  &c. 

Practice — Evidence  in  reply — Discretion  of  judge, 

an  interpleader  summons  the  plaintiff  put  in  and  proved  an 
by  way  of  mortgage  to  him  of  the  goods  in  question  seized 
the  baiUffi     7%e  defendant  then  proved  the  deed  fraudulent  as 
creditors ;  the  County  Court  judge  held  it  fraudulenty  and 
to  hear  the  plaintiff  ^s  evidence  tendered  in  reply  to  negative 
fraud: 

upon  an  appeal  to  this  courts  that  the  County  Court  judge  was 
m  rejecting  the  evidence  tendered  by  the  plaintiff  in  reply  to 
the  fraud.     A  new  tried  was  directed, 

IS  was  an  appeal  from  the  County  Court  of  Halifax,  arising 
upon  an  interpleader  summons  obtained  by  the  officer  of  the 
who  had  levied  an  execution  upon  certain  goods  to  which  a 
had  been  set  up  by  the  plaintiff  Shaw,  who  alleged  that  the 
_  in  question  had  been  assigned  to  him  by  way  of  mortgage 
isecuring  50/L  15«.  which  had  become  absolute  by  reason  of 
ment  on  the  9th  April,  1852.  A  power  of  sale  was  con- 
in  the  mortgage  given  by  Mellor,  the  mortgagor,  to  Shaw, 
ft  achedule  of  the  goods  annexed.  The  execution  of  the  deed 
proved,  the  defendant  then  gave  evidence  that  it  was  fmu- 
it,  whereupon  the  plaintiff  wished 'to  offer  evidence  of  the 
nces  under  which  it  was  given,  so  as  to  negative  fraud  ; 
the  County  Court  judge  rejected  it,  and  held  the  deed  to  be 
alent;  the  defendant  contending  that  the  plaintiff  should 
given  such  evidence,  if  at  all,  in  the  first  instance,  when  he 
proof  of  the  deed,  &c.  The  question  for  the  opinion  of 
court,  therefore,  was,  whether  under  the  circumstances  the 
tiff  should  have  done  so  when  he  first  proved  a  prima  facie 
I,  or  whether  he  could  not  give  evidence  to  negative  fraud  in 
ly  to  the  defendant's  case — whether  the  County  Court  judge 
right  or  wrong  in  rejecting  the  plaintiffs  evidence,  which  was 
lered  in  reply  to  the  case  made  by  the  defendant. 
hah  Hilly  Q.  C.  for  the  plaintiff. — It  does  not  appear  from  the 
how  the  executors  were  suing ;  if  in  tort,  there  would  be  no 
nntil  judgment,  and  they  could  not  be  creditors  so  as  to  be 
ed  to  dispute  the  validity  of  the  deed,  which  would  be  good 
binding  at  all  events  between  themselves  or  third  parties  not 

F  2 


first  inetance  what  the  defendant  ie  going  to  prO' 
— The  rule  appears  to  be  laid  down  d;  Lord  Xe 
V.  Murray,  Ry.  &  M.  254.1  This  is  the  most  c 
and  is  in  accordance  with  the  general  practice. 

Athertottt  Q.  C- — The  only  point  to  be  deter 
second  question  raised  in  the  case,  whether  thi 
bound  in  the  outset  of  his  case  to  prove  it  per 
have  know  that  fraud  was  intended  to  be  proved 
and  not  to  lie  by  to  see  if  fraud  was  proved 
tender  evidence  to  negative  it.  [^Mabtiw,  B.- 
course  to  be  pursued  as  in  an  action  upon  s  bill 
inetance,  with  a  plea  of  fraud?]  The  judge  L 
discretion  at  all  times  as  to  how  the  case  shall  I 
whether  evidence  should  be  ^ven  at  one  pi 
another;  and  that  appears  to  ne  the  decuuoD 
Common  Pleas  in  Wright  v.  WUcoxX\%  L.J.  ; 
the  practice  at  Nisi  Prius,  on  evidence  in  repl' 
action  of  trespass  for  false  imprisonment.  The  di 
first,  on  the  ground  tliat  the  plaintiff  had  sto 
belonging  to  the  defendant ;  and,  secondly,  on  th 
defendant  had  reasonable  cause  for  suspecting 
stealing  his  "chaff."  The  plaintiff  gave  some 
honest  possession  of  some  chaff,  and  some  peculiai 
were  spoken  to  similar  to  those  in  the  chaff  foun< 
drawer,  and  claimed  by  the  defendant  as  hie  stoli 
mention  was  iniide  of  linseed  cither  in  the  pl< 
course  of  the  plaintiff's  case  by  cross-^x&minat 
The  defendant  called  witnesses,  who  proved  thatii 
him,  and  also  in  that  found  in  the  plaintiff's  dr 
found  mixed.  Tlic  plaintiff  then  proposed  and  wi 
judge  to  call  her  father,  who  was  in  court,  to  p 
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irts  it  may  be  always  as  well  perhaps  that  they  should  hear  as 
ch  as  they  can.     But  suppose  m  a  case  of  felony  the  name  of 

parish  had  been  omitted  to  be  proved  by  the  prosecutor^  and 
le  evidence  given  on  behalf  of  the  prisoner  to  negative  the  sup- 
Bd  place,  can  any  one  doubt  that  the  judge  would  immediately 
e  the  witness  or  witnesses  called  to  prove  the  correct  parish  ?] 
5  question  is,  whether  the  County  Court  judge  has  a  discretion 
exercise,  and  if  so,  whether  he  wisely  exercised  that  discretion 
rejecting  the  evidence.  In  2  Phillips  on  Evidence,  409  (edit. 
843),  it  is  laid  down  that  the  question  whether  evidence  ought 
»e  admitted  in  reply  is  entirely  for  the  discretion  of  the  judge, 
ang  at  the  circumstances  of  each  case :  (Taylor  on  Evidence, 
75.) 

ftV/,  in  reply  (was  stopped  by  the  court.) 
\}Uocky  C.  B. — We  are  all  of  opinion  that  there  must  be  a  new 
1  in  this  case,  as  the  judge  of  the  County  Court  should  have 
ived  the  evidence  offered  by  the  plaintiff  iu  reply  to  the  fraud 
;ed  by  the  defendant.  In  ejectment  the  practice  is  common 
ifl^h,  although  I  do  not  at  this  moment  recollect  the  cases  upon 
subject,  that  if  a  defendant  proves  some  title  to  defeat  the 
itiff 's  primd  facie  case,  the  plaintiff  may  prove  something  else 
lefeat  that  case  the  defendant  has  set  up,  and  so  go  on:  (the 
ed  Chief  Baron  afterwards  mentioned  Doedem.  Sturt  v.  Mobbs, 

&  Marsh.  1 ;  Bawe  v.  Brentorij  8  B.  &  C.  737^  and  other  cases 
eference  to  it)  This  case  differed  altogether  from  MiddUton 
'amard{\S  L.  J.  433^  Ex.),  where  the  case  had  been  closed; 

also  from  Jacobs  v.  Tarleton  (11  Q.  B.  421),  where  the 
ence  offered  in  reply  was  held  properly  rejected,  because  it 
not  in  contradiction  of  the  defendant's  case,  but  merely  con- 
itory  of  the  plaintiff 's  primd  facie  case.  In  Wright  v.  fVilcox, 
lie  Common  Pleas,  the  evidence  was  received,  not  rejected. 
*re  an  action  is  brought  by  the  heir-at-law  claiming  as  such, 
le  defendant  proves  a  devise,  then  the  heir-at-law  would  be 
l>erty  to  rebut  the  devise.  In  this  case  a  deed  is  put  in  show- 
dtle,  primd  facie,  to  the  goods  claimed ;  the  defendant  answers 
by  saying  it  was  fraudulent  as  against  creditors ;  the  plaintiff 

desired  to  give  evidence  to  negative  the  supposed  fraud,  and 
iBt  say  I  think  he  was  at  liberty  to  do  so :  the  evidence  should 
(  been  received,  and  the  plaintiff  had  a  right  to  say,  I  shall  not 
le  first  instance  offer  this  evidence,  until  I  see  what  is  proved 
he  defendant  in  answer.  It  is  better,  therefore,  to  adhere  to 
general  current  of  authority  that  it  is  only  incumbent  on  him 
^rove,  in  the  first  instance,  just  as  much  as  is  necessary  to 
blish  his  primd  facie  case.  In  ejectment  a  primd  ^acie  case  is 
e,  then  a  primd  fade  answer,  which  may  be  again  rebutted, 
so  they  go  on :  the  judge  here,  therefore,  should  have  received 
evidence,  and  there  must  be  a  new  trial. 
ABKE,  B. — I  am  of  the  same  opinion  ;  yet,  after  the  case  of 
ght  V.  Wilcox  in  the  Common  Pleas,  I  will  not  say  it  is  not  in 
judge's  discretion;  but  the  judge  ought  to  have  exercised  that 
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DO  pleadings,  as  all  ia  there  by  parol ;  the  buliff  t 
goods  for  the  execution  creditor,  the  plaintiff  • 
virtue  of  this  deed  which  he  gives  in  eridencew 
puted  to  the  plaintifT  hy  the  defendant,  it  ia  iDCu 
prove  it ;  and  when  he  has  done  so,  it  is  then  o 
plaintiff  to  give  evidence  to  negative  that  alleged 
eideration  was  necessary  to  support  the  deed,  and 
fore  was  primd  facie  good.  It  was  incumbent  < 
then  to  prove  fraud,  which  he  appears  to  have  dot 
satisfaction,  and  I  am  far  from  saying  he  was  wrc 
as  it  went ;  but  it  certainly  was  open  then  to  tb 
allowed  to  tender  evidence  to  disprove  the  (i 
refused  the  evidence  offered,  in  which  I  think 
There  must  be  a  new  trioL 
Alderson  and  Maktih,  BB.  ooncaired. 
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COURT  OF  COMMON  PLEAS. 

April  22,  1852. 

Hayes  v.  Keene. 

letention  of^   after  expiration  of  warrant  of  commitment — 
Demurrer — Construction  of  Rule  131. 

aving  judgment  against  him  in  a  County  Courts  and  an  order 

him  to  pay  the  debt  and  costs  by  instalments,  made  default, 
m  a  judgment-summons  was  issued,  and  on  his  non-appear- 
etOf  a  warrant  of  commitment  was  issued  against  him  under 
'  rule  of  the  ^^  Practice  and  Proceedings  of  the  County  Courts,^ 
'•ects  that  *'  such  warrant  shall  bear  date  on  the  day  on  which 

of  commitment  was  made,  and  shall  continue  in  force  for 
mdar  months  and  no  longer,'*  The  warrant  authorised  the 
^  the  debtor,  and  his  commitment  in  prison  ^*for  the  term  of 
from  the  date  of  the  arrestJ^  The  warrant  bore  date  on  the 
September,  1851,  and  on  the  ]6th  of  December  following  the 
%s  arrested  and  delivered  into  the  custody  of  the  keeper  of  the 

whom  it  was  directed,  who  detained  the  debtor  until  the  25th 
ime  month,  being  seven  days  beyond  the  three  months  during 
?  warrant  was  to  be  of  full  force  and  effect, 
brought  his  action  of  trespass  against  the  gaoler  for  assault 

imprisonment,  and  the  latter  pleaded  a  justification  under  the 
To  this  plea  the  plaintiff  replied  that  the  warrant,  by  the 
e  of  the  "  Practice  and  Proceedings  of  the  County  Courts,** 
ntinue  in  force  three  calendar  months,  and  no  longer,  and 
mgh  he  was  arrested  within  that  period,  and  was  imprisoned 
dour  thereof  ten  days,  yet  he  was  unlawfully  detained  in 
ven  days  beyond  the  three  calendar  months  during  which  the 
had  to  run  : 

eneral  demurrer,  that  there  replication  was  no  answer  to  the 
"  that,  although  the  warrant  was  to  remain  in  force  only 
iths  from  the  date  of  the  order  of  commitment,  the  debtor, 
een  arrested  within  that  period,  was  to  be  imprisoned  for 
er  of  days  specified  in  the  warrant,  notwithstanding  the  three 
uring  which  it  had  force  were  expired  before  the  debtor  had 
I  tJie  term  of  imprisonment  which  the  County  Court  judge  had 

ASS  for  assault  and  false  imprisonment     The  declara- 

tated  that  on  the  16th  of  December,  1851,  the  defendant 

he  plaintiff,  and  seized  and  laid  hold  of  the  plaintiff  and 

him  in  a  certain  gaol  or  prison  for  ten  days  then  next 


Plumley,  then  being  the  clerk  of  the  said  court,  d 
the  seiu  of  t)ie  aaiu  court,  a  warrant  of  commitoi< 
"  In  the  CouDly  Court  of  Surrey,  holden  at  Wand 
Alfred  Ko»l!ii<:,  plaintiff,  and  William  Ha^ea, 
directed  to  the  hij^h  bailiff  and  others  the  b«ili&  c 
and  to  the  Governor  or  Keeper  of  the  CommoD 
monger-lane ;  by  which  said  warrant,  after  reciting 
holden  at  Wandsworth  on  the  2nd  of  May,  1850, 
Kosling,  by  the  Judgment  of  the  said  court  in 
wherein  the  said  court  had  jurisdiction,  recovered 
plaintiff  the  sum  of  6/.  17«.  Id.  for  hiB  the  eaid 
debt,  and  the  sum  of  21  3*.  Id.  the  costs  of  the  M 
iog  tot^ether  to  9L  0*.  2d.,  and  that,  therefore,  i 
there  ordered  that  the  now  plaintiff  should  pay  to 
eald  court  io  Wandsworth,  by  instalments,  t 
every  tour  weeks;  and  reciting  that  the  now  plu: 
paid  the  said  sum  pursuant  to  the  said  order,  a 
upon  application  of  the  said  Alfred  RosliD;;,  duly 
out  of  the  said  court  against  the  now  plaintiff,  by 
he  was  required  to  appear  at  the  said  County  ( 
Wandsworth  on  the  6th  of  March,  1851,  to  answc 
as  might  be  put  to  him  touching  his  estate  and 
manner  and  circumstances  under  which  he  coni 
debt,  and  as  to  the  means  and  expectations  he  the 
the  property  and  meana  ho  still  had  of  dischargii 
and  as  to  the  disposal  he  had  made  of  an^  propert 
that  it  was  duly  proved  on  oath  at  the  aaia  menti 
the  now  plaintiff  was  personally  served  with  the 
and  reciting  that  the  now  plaintiff  did  not  attend 
such  summons,  or  allege  any  sufficient  excuse  fori 
and  thereupon  it  was  ordered  by  the  iudce  of  the 
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St  under  the  said  warrant,  or  until  he  should  sooner  be  dis-      Hatks 
rged  by  due  course  of  law,  for  which  that  warrant  should  be  a      kekhb 

icient  warrant  to  the  said  high  bailiff,  bailiffs,  and  others,  and  to        ' 

governor  and  keeper  of  the  said  common  gaol,  which  sidd  warrant        i^&s. 
re  date,  to  wit,  19th  September,  1851,  and  was  duly  signed  and     p^ui^ 
ed ;  which  said  warrant  afterwards,  whilst  the  same  was  in  force,  ddaitum  of— 

before  committing  of  the  said  trespasses,  &c.  to  wit,  &a  was  ^^  ^^i* 
vered  by  the  said  clerk  to  one  William  Goff,  then  being  one  of 
bailiffs  of  the  said  court,  to  be  executed  in  due  form  of  law,  by 
oe  of  which  said  warrant  afterwards,  and  before  three  calends^ 
iths  from  date  thereof,  &c.  and  before  committing,  &a  and 
Ist  said  warrant  was  in  force,  to  wit,  on  16th  December,  1851, 
said  William  Goff,  &c.  did  then,  within  the  jurisdiction  of  the 

court,  take  and  arrest  the  now  plaintiff  by  his  body,  and  did 
I  forthwith  convey  him  to  the  said  common  gaol  at  Horse- 
ger-lane,  and  did  then,  under  and  by  virtue  of  the  said  war- 
,  deliver  the  now  plaintiff  to  the  defendant,  who  then  was,  and 

is,  governor  and  keeper  of  the  said  gaol,  and  the  defendant 
then  receive  the  now  plaintiff  into  the  said  gaol  into  his 
ody,  as  such  governor  and  keeper ;  and  the  defendant  further 
,  that  he  being  such  governor  and  keeper  of  the  said  common 
p  under  and  by  virtue  of  the  said  warrant,  safely  kept  and 
ined  the  now  plaintiff  in  prison  in  the  said  common  gaol  from 
time  when  he  received  the  now  plaintiff  into  the  said  common 

as  aforesaid,  until  he,  the  now  plaintiff,  was  discharged  from 
>ii  by  due  course  of  law,  to  wit,  for  the  said  time  in  the 
aration  mentioned,  as  the  defendant  lawfully  might  for  the 
le  aforesaid,  which  are  the  said  several  trespasses  in  the  de- 
ition  mentioned,  &c. 

.eplication. — That  after  the  passing  of  the  Countv  Courts 
endment  Act  (12  &  13  Vict.  c.  101),  and  before  the  issuing  of 
warrant  in  the  said  plea  mentioned,  to  wit,  on  2nd  February, 
3,  Charles  Lord  Cottenham  then  being  Lord  Chancellor,  duly 
lorised  and  appointed  five  fudges  of  the  County  Courts  to 
le  such  general  rules  and  orders  as  to  them  should  seem  expe- 
it  for  and  concerning  the  practice  and  proceedings  of  the  County 
vttSf  and  for  the  execution  of  the  process  of  such  courts,  &c. 
ch  said  judges  afterwards,  and  before  the  issuing  of  the  said 
rant  under  and  in  pursuance  of  the  said  appointment  and 
lority,  framed  divers  general  rules  and  orders ;  and,  amongst 
sre,  the  following  general  rule  and  order  (rule  131),  that  is  to 
s — ''  Warrants  of  commitment  whenever  issued  shall  bear  date 
the  day  on  which  the  order  for  commitment  was  made,  and 
ii  continue  in  force  for  three  calendar  months,  and  no  longer, 

no  order  for  commitment  shall  be  drawn  up  or  served,"  which 
i  rule  or  order  was  afterwards  duly  certified  to  Thomas  Lord 
iro,  then  being  Lord  Chancellor,  under  the  hands  of  "the  said 

judges,  and  was  then  submitted  by  the  Lord  Chancellor  to 
9e  of  the  judges  of  the  Superior  Courts  of  Common  Law, 
idi  said  three  judges,  then  approved  of  the  said  rule,  and  the 


to  wit,  trom  ana  alter  tue  liitb  a&y  ot  uecemtM 
the  25th  da;  of  December,  in  the  year  last  afore 
impiiaoDment  and  treapaBs  in  the  declaration  men 

To  this  replication  the  defendant  demurred  gei 
aiud  replication  ia  not  sufficient  in  law,"  &c. 

Joinder  in  demurrer. 

At  the  foot  of  the  warrant  set  out  above  in  tl 
this  notice: — "N.B.  This  warrant  renuuna  in 
calendar  months  from  the  date  thereof." 

ChantteU,  Senjt.  and D,  7.  fitaiUiiDsnpportof  t 
tended  that  as  the  pluntiff  was  arrested  and  recei 
into  goal  under  the  warrant  within  three  calendar 
date  of  the  warrant,  the  defendant  was  thereby  jus 
the  prisoHt  acting  under  the  warrant,  in  keepin. 
prison  for  the  space  of  ten  days,  being  the  term 
mentioned  in  the  warrant,  not w itbatanding  three 
from  the  date  of  the  warrant,  as  limited  oj  rule 
and  Orders  concerning  the  Practice  and  Froceedi 
Courts,  had  expired  oefore  the  term  of  the  pli 
ment  mentioned  in  the  warrant — that  is  to  sa 
days'  imprisonment  had  expired. 

Jebtis,  C  J. — There  was  a  case  in  which  a  dio 
raiaed;  I  mean  Re  (TNall,  20  U  J.  69,  CP.;  1 

Cb£8SWell,  J.— What  plaintiff  has  tocontew 
like  saying  that  after  the  expiration  of  a  writ 
cause  is  at  an  end. 

Giffizrd,  in  support  of  the  replication. — It  i 
judgment  on  this  demurrer  sboula  go  for  the  pL 
set  out  in  the  replication  is  both  clear  and  end 
that  the  warrant  of  commitment  shall  be  of  for 
three  calendar  months,  &om  the  data  of  the  oide 
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a   warrant  of  oommitment,  which  also  is  the  warrant  of      Hatim. 
er.     [Cresswell,  J. — With  your  view  of  the  point  the  man,      kbbib^ 

h  taken  only  three  days  before  the  exjnration  of  the  warrant,        

t  be  imprisoned  for  the  period  directed  by  the  judge,  except       ^^^ 
tsh  warrant.]     The  defendant  might  have  gone  to  the  judge     /viwMr, 
the  I35th  rule  for  another  warrant.  ^Cbesswsll,  J. — How  dsteiuum  mf- 
ou  have  a  second  warrant  of  commitment,  the  first  having     ^^  ^^^* 
id  ?]     If  the  judge  pleases  he  can  grant  successive  warrants. 
ri8,  C.J. — Yes;  but  that  is  for  a  fresh  offence:  a  manifest 
lity  follows  this  argument     The  man  is  held  by  reason  of 
id^ent,  and  the  purpose  of  the  warrant  is  to  apprise  the 
*  of  the  judgment  and  subsequent  proceedings,  and  to  author- 
xn   to  hold.]     The  only  manner  in  which  the  gaoler  can 
r  is  by  the  warrant,  which  expired  before  the  release  of  the 
er.     As  far  as  the  gaoler  is  concerned,  this  is  a  warrant  of 
tion, — and  that  only ;  he  has  nothing  to  do  with  the  capture 
)  plaintiff;  he  has  only  to  receive  him  and  detain  him  during 
snod  in  which  the  warrant  of  commitment  has  force.     There 
one  order  or  warrant,  which,  therefore,  serves  for  oommit- 
and  detainer.     [Talfoubd,  J. — There  is  the  judgment  of 
bounty  Court]     Yes.     [Jebvis,  C.J. — A  summons  issues, 
lent  follows,  and  then  the  warrant     The  judge  says,  ^^  Com- 
le  debtor  for  ten  days,"  which  is  the  authority  for  the  war- 
and  the  clerk,  acting  under  the  9  &  10  Vict  c  95,  s.  Ill, 
I  a  minute  of  the  order,  and  the  warrant  issues.  Williams,  J. 
a  say  this  is  the  only  authority  for  detention  ?]     Yes.  There 
other,  unless  the  minute  of  the  order  of  the  judge  made  by 
lerk  in  the  court  book  can  be  said  to  be  such.     [Jebvis, 
—What  is  the  authority  for  commitment  under  the  statute  ?] 
^ven  in  the  102nd  section  of  9  &  10  Vict  c.  95.     [Jebvis, 
— Ab  I  understand  that  clause,  it  means  that  the  gaoler  shall 
and  to  receive  and  keep  the  defendant  until  the  period  for 
I  he  was  committed  expires  by  effluxion  of  time  or  oy  habeas 
.8.     There  is  here  good  ground  of  justification.]     This  case 
ierent  from  one  under  a  capias,  because  there  are  words  im- 
d  in  this  warrant — that  it  shall  not  be  of  force  and  effect 
id  three  months — which  a  capias  does  not  contain. 
BVis,  C.  J. — I  should  be  very  sorry  if  the  court  felt  con- 
led  by  any  technical  construction  to  give  judgment  for  the 
tiff  on  this  demurrer,  because,  in  fact,  by  so  doing,  the  court 
d  be  impeding  the  operation  of  the  County  Courts  Act,  and 
»  decision  would  necessarily  have  the  effect  of  obstructing  the 
sxecution  of  aU  warrants  where  a  defendant  kept  out  of  the 
until  the  term  of  the  warrant  was  nearly  expired.     Either 
oold  not  be  taken  at  all,  or,  if  taken,  must  be  discharged 
out  having  undergone  the  term  of  imprisonment  awarded  by  the 
aty  Court  judge.     I  am  happy,  however,  to  say,  that,  in  the 
ion  of  the  conrt,  it  is  not  necessary  to  adopt  that  construction. 
Btruing  the  rule  in  the  strictest  way, — ^namely,  that  the  warrant 
ommitment  should  bear  date  from  the  day  that  the  order  of 


judgment  recited  m  it  should  not  be  fuU^  cai 
defendant,  therefore,  is  entitled  to  the  judgment  i 
this  demurrer. 

Cbbsswell,  J.,  concurred. 

Williams,  J, — I  am  of  the  same  o^nnion.  I 
meanbg  of  the  ISlBt  rule  is,  that  when  onoe  tlu 
into  operation,  it  ia  to  operate  as  to  the  terms  oont 

Talpoobd,  J.,  aasented. 

JudgmaUjbr 
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COURT  OF  COMMON  PLEAS. 

February  24,  1853. 
Justice. V.  Goslino  and  othebs. 

tspas$  and  false  imprisonment — Arrest  by  police  constable — ContnC' 
tion  for  Juriotis  driving — 2  Sf  3  Vict,  c.  47,  ss.  54  and  63. 

m  plaintiff"  having  been  arrested  and  imprisoned  by  the  defendants^ 
mho  vfere  police  constables^  on  a  charge  of  furious  driving^  brought  an 
mcHon  of  tort  against  them  in  the  County  Court.  At  the  trial  the 
wiaintiff^  in  opening  his  case^  stated  that  the  defendants  had  taken  him 
mUo  custody  and  detained  him  for  some  time  in  a  station-house  on  a 
^alse  and  unfounded  charge  of  furious  driving^  and  that  on  their 
evidence  he  had  been  convicted  of  the  offence  by  two  justices  of  the 
9eace  and  fined  20«.  For  the  defendants  it  was  thereupon  objected 
'JUit^  by  that  admission^  the  plaintiff  had  put  himself  otit  of  court.  A 
9tcpy  of  the  conviction  vxu  put  in  evidence  ;  the  plaintiff  admitted  he 
mad  paid  the  pemdtyy  and  had  not  appealed  against  the  decision  of  the 
mutgistrates ;  and  the  County  Court  judge^  considering  that  the  con- 
'fiction  was  a  conclusive  answer  to  the  action  j  so  directed  the  jury,  and 
m  verdict  was  accordingly  found  for  the  defendants.  The  judge  stated 
\ke  case  for  this  appeal,  but  it  did  not  show  that  the  plaintiff  com' 
mitted  the  offence  of  furious  driving  within  view  of  the  defendants^  so 
ai  to  justify  the  arrest  of  plaintiff  under  2^3  Vict.  c.  47,  s.  54  : 
^  on  appeal,  that  the  direction  of  the  County  Court  judge  was 
wrong,  and  the  judgment  must  be  reversed. 

^HIS  was  an  action  brought  in  the  County  Court  of  Herts, 
holden  at  Bamet,  before  the  deputy  judge  of  that  courts  and 
w  came  before  this  court  by  appeal  from  the  direction  of  the 
1^  at  the  trial  of  the  cause. 

The  case  was  settled  by  the  deputy  judge,  the  parties  them- 
▼68  being  unable  to  i^ee  as  to  the  statement  of  the  same.  The 
tintiff  brought  his  plamt  in  the  above-mentioned  County  Court 
aiost  the  defendants.  Gosling,  Sumner,  and  Surman,  for  a  tort 
taking  him  into  custody  and  detaining  him  at  the  police  station 
Bamet,  on  (as  he  alleged  in  his  particulars)  a  false  and  unfounded 
urge  of  furiously  driving  a  horse  and  gig  to  the  danger  of  pas- 
ngers  in  the  public  highway.  The  plaintiff  claimed  251  damages. 
16  cause  was  tried  in  the  County  Court  before  a  jury  on  the 
^of  August,  1851.  On  the  hearing,  the  plaintiff  stated  that 
c  two  de^ndants  first  named  arrested  him  between  ten  and 
sren  o'clock  at  night  on  the  charge  above  mentioned ;  that  the 
au]ge  was  false  and  unfounded ;  that  before  they  took  him  into 


prove  the  conviction,  on  which  an  examined  copy 

ooaviotion  was  proved  and  put  in  by  the  defendai 

'*  Metropolitan  FtJice  District 

Middlesex,  to  « 

"  Be  it  remembered,  that  on  the  28th  day  of 
Walter  Juatice,  of  Bemard-etreet,  within  the  i 
police  district  and  county  nf  Middlesex,  solicitor, 
OS,  James  Dickens,  Esq.  and  Charles  Herbert  C 
of  her  Majesty's  justices  of  the  peace  for  the  sai< 
dieaex  and  county  of  Hertford,  sitting  at  the  Bar 
court  within  the  metropolitan  police  district,  and  1 
Hertford,  and  is  charged  before  us  with  faavitt 
April,  A.D.  1851,  at  the  parish  of  Finchley,  in  thi 
county  of  Middlesex,  in  the  public  thoroughfare  t1 
and  then  furiously  drivea  a  tiorse  and  gig  along  i 
to  the  common  danger  of  the  passengers  in  si; 
and  it  appearing  to  us,  James  Dickens,  Esq.  and 
Cottrell,  Esq.,  upon  the  oath  of  William  Gosling  i 
credible  witnesses,  that  the  said  Walter  Justice 
said  offence)  we  do  hereby  adjudge  the  said  V 
forfeit  and  pay  for  his  said  offence  the  penalty  of 
to  he  applied  as  the  statute  in  that  case  ma 
directs.  G-iven  under  our  hands  the  day  and  yea 
"James  Dickenj 
"  Chabi.es  Here 

The  plaintiff  admitted  he  had  paid  the  penalty  sc 
him,  and  had  not  appealed  from  the  conviction  oi 
steps  to  impeach  its  validity.  The  case  concluded 
thereupon  the  said  deputy  judge  being  of  ojnnic 
(urcumstances  hereinbefore  mentioned,  the  said  i 

thf.  n\a\ntiff\  claim   fnr   Hamii<n>.    din 
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I  for  the  defendants.  The  conriction  was  not  admissible  in  Jwnom 
lence,  so  as  to  put  the  plaintiff  out  of  courts  as  was  here  done.  Qonao 
3  conviction  before  magistrates  was  under  2  &  3  Vict  c.  77,   urDoraBBi. 

t&  54  and  63.   [Williams,  J. — The  proceeding  was  similar  to        

[yrdinary  case  at  Nisi  Prius,  where  the  judge  directs  a  nonsuit.        ^^^ 
.ULE,  J. — It  comes  to  this — the  plaintiff  is  taken  into  custody   Treifammti 
a  charge  of  furious  driying,  and  convicted  before  a  magistrate,  JUteimpHton^ 
le  says,  on  a  false  charge ;  the  question,  then,  is  **  was  he  ever  ^J^JI^J^^^fe!!! 
▼icted  ?n     A  conviction  of  an  offence  is  no  evidence  against  a    CoimoUom. 
hr  in  a  civil  action ;  it  is  not  a  proceeding  between  the  same 
bes.     It  is  also  inadmissible,  because  the  conviction   might 
nbly  have  gone  upon  the  evidence  of  the  defendants  them- 
"es  :  (2  FhiL  Ev.  25.)    Secondly,  a  conviction  for  furious  driving 
not  be  evidence  where  the  question  is  not  whether  plaintiff 
I  furiously  driving,  but  a  question  of  false  imprisonment.     The 
miction,  therefore,  as  regaras  this  case,  was  wholly  irrelevant, 
Irdly,  if  the  conviction  was  not  irrelevant,  and  was  conclusive 

0  furious  driving,  it  was  not  conclusive  evidence  in  a  question 
Use  imprisonment.  Supposing  the  conviction  exonerated  the 
Bodants  from  punishment  for  arresting  the  plaintiff,  it  would 
justify  their  assaulting  the  plaintiff,  and  keeping  him  in  custody 
m  length  of  time.  The  plaintiff  was  not  allowed  to  state  his 
i  in  full,  but  was  cut  short  by  the  judge  directing  a  verdict  for 
Itedants.  There  is  nothing  in  the  statute  to  justify  this  arrest. 
B  2  &  3  Vict  a  47,  authorises  police  constables  to  arrest  indi- 
nals  in  certain  cases,  but  it  does  not  protect  them  in  an  arbitrary 
eeeding  such  as  this.  By  sect.  54  police  constables  are  autho- 
id  to  arrest  persons  who,  in  their  view,  are  guilty  of  furious 
ring  in  a  puolic  thoroughfare ;  but  that  power  is  limited  by 
fc.  63,  whicn  enables  a  constable  to  take  into  custody  any  person 
nnaitting  offences  within  his  view,  provided  that  person  does 
;  give  the  constable  his  true  name  and  residence.     In  this  case 

1  plaintiff  gave  the  police  constable  his  card  containing  both. 
[aule,  J. — I  observe  sect.  54  applies  to  particular  offences 
irein  specified.  If  a  person  commits  either  of  these  within  view 
^e  constable,  whether  he  gives  his  name  or  not,  the  constable 
sjr  take  him  into  custody.]  It  was  on  the  defendants  to  show 
It  they  had  good  cause  for  imprisoning  the  plaintiff,  and  that  the 
imce  was  committed  within  their  view. 

&,  interposing. — The  case  does  not  anywhere  show  that  the 
was  committed  within  the  view  of  the  constables.  You, 
arefore,  cannot  enter  on  that  objection.  It  was  not  taken  in 
S  court  below,  and  cannot  now  be  entered  into  on  appeal. 
Maymand. — I  reply  to  that  by  reference  to  a  case  of  Simmons  v. 
SBmaeUt  2  C.  B.  524.  The  part  of  the  marginal  note  most 
ftlenal  is  this: — '^In  trespass  by  A.  against  B.  for  false  im- 
iacmment,  B.  justified,  on  the  ground  of  A.  having  wilfully  and 
^tfiont  excuse,  within  view  of  the  constable  who  apprehended 
V,  annoyed  and  disturbed  the  plaintiff  and  his  family  by  knock- 
B  ^d  nnging  at  hb  door.     Held,  that  to  support  this  plea  under 


opening.! 

EIUm,  for  the  reaponclentA,  was  then  called  on.- 
the  plaintiff  is  anafc^ous  to  a  declaration  in  o 
arrest  and  taking  into  custodr  on  a  false  charge, 
proof  lay  on  the  pluntifil  [Maitle,  J. — The  pr 
of  trespass  for  assault  and  ^Ise  imprisonment, 
of  a  man  and  convey  him  to  a  police  office,  that 
you  must  justify  it]  I  rely  on  sects.  54  and  63  of 
latter  clause  not  only  empowers  a  constable  to 
persons  who  commit  offences  within  view,  but  a 
of  havii^  committed  or  being  about  to  commit 
peace.  In  the  present  case  the  defendants  had  i 
believing  that    the    plaintiff  had    committed    i 

tMAULE,  J. — They  did  not  say  so ;  or  at  all  evBo 
y  the  statement  of  the  case.]  As  the  case  is  int 
the  conrt  will  allow  it  to  be  re-stated. 

Maule,  J. — We  cannot  order  that  The  ded 
below  must  be  reversed  with  costs.  There  will  be 
costs  of  appeal  to  the  appellant 

Judgment  reverted,     iWfw  trial  ord 
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COURT  OF  QUEEN'S  BENCH. 
December  1,  1853. 

COUNTY   COURT  APPEAL. 

(Before  Coleridge  and  Erle^  JJ.) 
OKE  AND  others  V.  The  Midland  Railway  Compant. 

Trover — Evidence  of  conversion, 

plaintiffs  bought  timber  at  Hully  which  was  hy  their  direction 
'vered  to  the  York  and  North  Midland  Railway  Company  at  Hull, 
be  forwarded  to  the  plaintiffs  at  Nottingham.  The  timber  was 
Tied  over  the  Amber  gate  Railway  Company  to  the  Nottingham 
lion,  which  belonged  to  the  Midland  Railway  Company^  and  came 
7  the  possession  of  the  Midland  Company.  The  plaintiffs  made  a 
Itten  demand  of  the  timber  on  the  Midland  Company,  with  an  offer 
oay  any  expenses  to  which  it  was  liable,  but  this  was  refused,  and 
y  were  told  that  they  could  only  have  it  by  taking  it  back  to  the  first 
tion  on  the  Ambergate  line,  five  miles  from  Nottingham, 
evidence  of  a  conversion  by  the  Midland  Railway  Company. 

IIS    was  an  appeal  from  the  decision  of  the  judge  of  the 
County  Court  at  Nottingham. 
rover  for  timber. 

16  plaintiffs,  who  resided  at  Nottingham,  purchased  timber  at 
,  and  ordered  it  to  be  forwarded  to  them  by  the  York  and 
h  Midland  Railway  Company.  The  timber  was  proved  to  be 
e  defendants'  possession  at  their  station  at  Nottingham ;  and 
node  by  which  it  came  there  was  proved  by  the  following 
r  from  the  goods-manager  of  the  Midland  Railway  Company 
le  secretary  of  the  Ambergate,  Nottingham,  and  Boston  and 
em  Junction  Railway  Company : — 

**  Midland  Railway,  Nottingham. 
Sir, — I  have  to  inform  you  that  the  understated  goods  have 
red  at  this  station  by  your  line,  and,  not  being  included  in  the 
ement  under  which  the  use  of  the  station  is  to  be  afforded  to 
r  company  in  regard  to  the  traffic  of  your  line,  this  company 
lot  undertake  the  delivery  thereof,  and  I  am  instructed  there- 
to require  that  the  said  goods  shall  be  taken  back  again. 

"John  Ashworth.* 
A.  list  of  the  goods  was  appended.] 

OL.   II.  G 


the  defendants'  warehouse ;  M'Craith  stating  he 
Ashw<ffih  (the  gooda-manager  above  referrea  to 
timber  go,  aod  that  they  could  only  have  it  by 
back  again  to  the  first  station  on  the  Ambeigate 
from  the  Nottingham  station). 

Upon  these  facts  the  defendants  contended  at  tl 
was  no  evidence  of  a  conversion  by  them.  The  It 
of  a  contrary  opinion,  and  gave  judgment  for  the  ' 
Against  this  decision  the  defendants  now  appea 
Mellor  (Giffard  with  him)  for  the  defen&Dl 
to  part  with  the  posseeuon  of  the  timber  wa 
qimified  and  reasonable  one  UDdertbedrcumstaoi 
letter  expbuna  the  defendants'  conduct:  the  tiiabt 
tbe  Nottingham  statjon  by  the  Ambergate  line,  & 
the  contract  between  the  Ambergate  line  tad 
company,  the  defendants  were  not  bound  to  del 
and  refused  to  accept  that  responsibility,  and  to}d 
brought  the  timber  to  take  it  back  again.  It 
defendants,  under  these  circumstances,  to  part  wi 
any  others  than  the  Ambergate  company.  fC 
Suppose  the  timber  had  been  trespassing.  The 
plaintiffd  are  willinc;  to  pay  any  charged  upon  th( 
the  defendants  thought  they  were  not  safe  iodelii 
to  the  plaintiffs,  thev  might  have  obtained  an  im 
were  not  bound  to  take  an  indemnity ;  they  had 
the  plaintiffs ;  the  timber  was  lying  at  their  sti 
Secondly,  there  is  no  evidence  of  a  conversion  by 
In  all  the  cases  of  trover  against  corporate  bodi< 
found  to  be  evidence  that  the  fruits  of  the  conve 
their  way  into  the  hands  of  the  corporatjon.     I: 


1853. 
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ihodj  to  the  use  of  the  defendants  themselves,  when  there  was   Rooke  axd 
ij  a  detention  for  the  purposes  of  the  party  detaining  them.      others 
einand  and  refusal  are  certainly  not  conclusive  evidence  of  a  j^^  midland 
ersion,  but  there  is  nothing  to  show  they  do  not  in  this  case     Railway 
mt  to  a  conversion.     In  consequence  of  some  disagreement    Compant. 
reen  the  two  railway  companies,  the  defendants  chose  to  detain 
plaintiffs'  soods.     The  plaintiffs  demanded  the  goods  of  the 
adants,  and  in  addition  served  a  written  notice  of  demand  on     Tr&ver^ 
itation-master ;  and  when  they  attended  at  the  station  to  take       ^"^^'^^ 
f  their  goods,  the  station-master  refers  them  to  M'Craith,  and 
iierefore  would  be  in  the  same  position  as  the  station-master. 
Djr  one  could  bind  the  company,  surely  the    station-master 
jL     Then  M'Craith  does  plenty  to  bind  the  defendants. 
KLE,  J. — When  the  goods  arrived  at  Nottingham,  the  pluntiffs 
i  entitled  to  have  the  goods  delivered  to  th^m ;  they  demanded 
ly  and  they  were  refused.     That  was  a  conversion,  unless  the 
idants  can  justify  their  refusal.     They  say  the  goods  were 
ght  to  their  station  by  the  Ambergate  Railway  Company,  an 
mediate  line,  which  had  no  right  to  send  such  goods  to  their 
;>n,  and  they  therefore   insist  that  the  Ambergate   railway 
Id  take  them  back  to  the  part  which  belongs  to  that  company, 
plaintiffs  clearly  had  a  right  to  have  their  goods,   though 
nstake  brought,  or  without  right,  on  the  defendants'  premises, 
i  paying  the  charges  the  defendants  might  have  against  them 
Bpect  01  those  goods,  which  the  plaintiffs  offered  to  do. 

Judgment  affirmed  with  costs* 
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COURT  OF  QUE 
Jatauay  12  am 


QnaUy  Ctttai—Titrtidl  Pr 
A  cargo  wot  wetd  to  ptaintiff,  to  6e  d 
Kingdom  :  ike  prief  to  Ee  paid  o»  i 
jtoliej/ofiuitraMee.  Ademaadt^Uu 
wtad»atLietTpoet,atidr*Jiittd,b¥tti 
at  Drogktda.  Thtrtupo*  plai*6ff$ 
pool,  and,  m  tMt  partieulart  amnexti 
bejir  43i.  damageifor  mm-detivtry 
HM,  OH  motkmfor  pnkibitiim,  liat,  ti 
aetiom  Jbr  aon-ddioery  of  ikt  ear^ 
tkt  Lmrpool  County  Court,  lie  tori 
ailotMat,  butlhat,  ai  tMe  plaintiff'  i 
XJ»erpool  for  not  delivering  Ae  Aip, 
womid  not  be  a  general  proMibitioii 
plaint^  eonld  appbf  to  Ike  C!nnfj 
1^  demand. 

A  RULE  NISI  having  been  g 
judge  of  the  Coimty  Court  a) 
further  procccdiDga  in  thie  cause, 
stances : — ■ 

In  December  last  the  defendant, 
Indian  corn  at  Queen'a  Town, 
purchase  was  made  by  a  Mr.  Me 
the  defendant  the  same  day  returni 
lowest  price  iras;  but  the  dcfenda 
from  Mr.  Mcakin,  disposed  of  tl 
Meakin  hod  sold  the  cargo  to  the  p 
on  the  temiB  stated  in  thejudgmen 
captain  of  the  vessel  to  proceed  to 
at  Drogbeda,  but  he,  acting  on  the 
to  do  bo;  whereupon  the  plaintii 
Liverpool,  on  a  plaint  containing 
damages  for  non-delivery  of  the  cai 
expenses  in  coming  from  Droglicilt 
J/i/uTar</ showed  cause,  and  Cote 
It  was  contended  that  the  Coun 
the  parties  did  not  reside  within  ll 
action  arise  within  the  juritidiction 
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JvDGUENT.-^January  18. 

Lord  Campbell,  C.J. — This  was  an  application  for  a  prohi-       Walm 
ion  to  the  judge  of  the  County  Court  of  Liverpool,  and  we  think      ionedm. 

it  the  rule  ought  to  be  made  absolute,  but  with  modifications.        

le  application  was  for  a  general  prohibition  to  stay  all  proceedings        ^^53. 

on  a  plaint.     Now  we  are  extremely  reluctant  to  interfere  with 

i  jurisdiction  of  a  County  Court,  unless  its  jurisdiction  has  been    juritdMoZ 

arly   exceeded ;  but  if  it  has  been,  it  is  our  bounden  duty  to 

erfere  by  granting  a  prohibition.     In  the  present  case  there  is  a 

t  brougnt  in  the  County  Court  in  respect  of  a  contract  whereby 

was  agreed  that  a  cargo  of  corn  on  board  ship  should  be  sold, 

1  that  it  should  be  delivered  at  any  port  in  the  United  Kingdom; 

1  that  upon  handing  over  certain  snipping  documents  and  the 

icy  of  insurance,  the  price  should  be  paid.     At  Liverpool  there 

B   a   demahd  made  on  the  vendor  .to  hand  over  the  shipping 

suments  and  policy  of  insurance,  which  he  did  not  do ;  and  the 

ion  was  brought  by  the  purchaser  upon  that  contract.    Now,  in 

t  particulars  of  demand,  it  was  stated  that  the  action  was  brought 

the  non-delivery  of  the  cargo ;  if  it  were  only  for  that,  that 
uld  not  be  a  cause  of  action  arising  within  the  jurisdiction  of  the 
nnty  Court  of  Liverpool,  because  the  cargo  was  to  be  delivered 
Drogheda,  and  mi^ht  have  been  delivered  at  any  part  of  the 
lited  Kingdom.  But  under  this  plaint  it  is  possible  that  the  * 
iDtifF  may  proceed  for  a  cause  of  action  within  the  jurisdiction 
the  County  Court  of  Liverpool,  for  not  having  handed  over  to 
Q  the  shipping  documents,  with  the  policy  of  insurance.  The 
itract  was  made  in  Liverpool^  and  the  breach  of  it  took  place  in 
irerpool ;  therefore  we  cannot  say  that  there  should  be  a  general 
^hibition.    There  are  ancient  authorities  to  show  that  there  may 

a  partial  prohibition.  I  remember  those  authorities  being  acted 
on  in  the  case  of  Dr.  Freet^  which  was  a  suit  in  the  Ecclesiastical 
»urtfor  immoralities,  some  parts  of  which  were  barred,  and  prohibi- 
n  was  granted  with  respect  to  all  which  were  barred  bythe  statute. 
)w  we  think  the  proper  course  will  be  to  ^rant  a  prohibition 
ainst  proceeding  on  tnat  breach  which  is  not  in  the  jurisdiction  of 
e  County  Court ;  and  therefore  we  think  the  rule  should  be  made 
eolute,  prohibiting  the  plaintiff*  from  proceeding  upon  the  said 
lint  in  respect  of  the  breach  of  contract  mentioned  in  the  par- 
solars  to  the  said  plaint  annexed,  and  that  was  for  not  delivering 
e  cargo.  Now  this  will  allow  the  plaintiff",  although  he  is  pro- 
bited  from  proceeding  for  that  which  was  contracted  for  as  to 
le  cargo,  still  to  proceed  under  this  plaint  for  the  breach  of  con- 
act  in  not  delivering  over  the  shipping  documents  and  policy  of 
iiurance  at  Liverpool ;  and  then  he  may  apply  to  the  judge  of 
le  County  Court,  and  the  judge  oF  the  County  Court  may,  in  his 
iflcretion,  allow  the  particulars  to  be  amended,  and  to  be  restricted 
>  that  breach  of  the  contract  which  took  place  within  the  juris- 
iction  of  the  County  Court.  Therefore  the  rule  will  be  made 
bsolute  to  that  extent.  RuU  ahiolute  accordingly. 


niMCH   t>.     tVINCH. 

Juritdiction  of  the  County  Court 
Statute  9  ^  10  Viet.  e.  95,  enacU,  "  that  tAeJmriadit 
Court  under  ihii  Act  thall  extend  to  tke  recovery  t 
exceeding  the  turn  of  201.  urhtch  it  the  vhole  or  part 
balance  of  a  parlnerthip  account,  or  the  amount  or , 
of  a  distributive  thare  under  an  iHteataey,  or  ofc 
will."'  By  13  ^  14  J'uf.  e.  61,  m.  1,  the  juri^ia 
to  the  recovery  of  any  demand  not  exeeedimg  501 
brought  in  the  County  Court  of  Kent  to  recover  a  le 
the  executor*.  Thi*  involved  a  guettion  <^  devoMit 
doubting  hit  jurisdiction,  gave  judgment  for  the  dtfii 
Held,  that  the  above  clautet  gave  him  juriidictioM,  am 

be  a  new  trial: 
Semble,  that  when  a  judge  hat  douiH  about  hit  jtiri» 
exerciteil. 

THIS  Kras  an  appeal  from  the  decision  of  tbe  jod 
Court  of  Kent,  at  Mar^te,  upon  ■  case  settl 
The  following  is  a  copy  of  the  case  aa  settled  :- 
"  Thia  waa  an  action  to  recover.a  legacy  of  50L,  t1 
ing  by  hie  particulare  abandoued  any  exce&a  on  ao 
Charlea  Winch,  the  father  of  the  plaintiff,  died  on 
IbSO,  having  by  his  will,  dated  the  13th  Sqitemb 
and  bequeathed  certain  real  estate,  and  all  his  n 
eetate,  to  Mary  Kadcliffe  and  the  defendant  An 
trust  to  convert  the  same  into  money,  and  ther 
debts  and  funeral  and  teetamentary  expenses ;  i 
place  to  pay  the  following  legacies,  viz.:  To  the  ei 
50L ;  to  each  of  bis  sons,  Charles  Winch  and  J( 
and  to  bis  son  James,  20^ ;  and  he  directed  tl 
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e  trusteee  and  executors  of  this  my  will  shall  allow  him  my  said       Wihob 
n  Frederic  Winch  the  period  of  six  years  to  pay  the  same  with-  •• 

.t  interest;  provided  he  my  said  son  Frederick  Winch  shall liqui-  °"' 

"te  such  debt  by  instalments  of  not  less  than  50/.  in  each  of  the        1S5S. 
8t  five  years  of  such  period  of  six  years ;  the  first  instalment  to 
paid  at  the  expiration  of  twelve  calendar  months  from  the  day 
my  decease.'  And  the  testator  appointed  the  said  Mary  Baddiffe 
cl  Amy  Winch  executrixes ;  and  he  empowered  them, '  notwith- 
uiding  anything  therein  contained  which  might  appear  to  be 
Bstrued  to  the  contrary,  to  compound  or  allow  time  for  the  pay- 
snt  of  any  debt  or  debts  due  to  his  estate,    and    to    satisfy 
4ividenas    against    his    estate,     whether    by    strictly    legal 
idence  or  not,  and  to  settle  all  accounts   between   him   and 
jf  person  or  persons  on  such  terms  as  they  his  said  executors 
paid  in  their  discretion  think  expedient,  and  to  refer  any  matters 
^fference  relating  to  his  affairs  to  arbitration.'    Mary  Radcliffe 

r^unced,  and  the  will  was  proved  by  Amy  Winch  alone  on  the 
Feb.  18oO.  On  the  hearing  of  this  cause  assets  were  admitted 
Jiave  been  received  by  the  defendant  to  the  amount  of  2638/., 
|1  it  was  admitted  that  she  had  paid  the  funeral  and  testamentary 
Ipenses  and  debts  of  the  testator  to  the  amount  of  2735/.  It  was 
ho  admitted  that  no  money  had  been  paid  by  Frederick  Winch 
the  defendant  in  respect  of  his  debts,  but  she  had  in  the  month 
-January^  1851,  commenced  an  action  of  debt  against  him  in  the 
Dart  of  Exchequer  of  Pleas,  and  obtained  final  judgment  (in  an 
•defended  action)  for  681/.  lis,  10c/.,  besides  21/.  12«.  7d.  for 
ierest.  The  judgment  was  obtained  on  the  26th  day  of  February 
151;  but  the  defendant  did  not  take  any  further  proceeding  under 
le  judgment  until  the  25th  January,  1852,  wnen  aji.fa,  was 
iaed  and  the  stock-in-trade  and  effects  of  Frederic  Winch  (who 
M  a  trader  at  Margate)  were  seized.  The  execution  was,  now- 
Per,  defeated  by  the  subsequent  bankruptcy  of  Frederick  Winch. 
|be  plaintiff,  under  these  circumstances,  sought  to  charge  the 
ifendant  with  assets,  alleging  that  she,  the  defendant,  was  liable  to 
pie  payment  of  the  devastavit. 

^The  court,  however,  doubting  its  jurisdiction,  gave  judgment 
Iff  the  defendant,  against  which  the  plaintiff  appeals. 

*  The  question  for  the  opinion  of  the  court  is  whether,  under 
be  65th  section  of  the  9  &  10  Vict.  c.  95,  as  extended  by  the  13 
^  14  Vict,  c  31,  the  judge  of  the  County  Court  has  jurisdiction  to 
barge  the  defendant  under  the  above  circumstances  with  the 
■kjment  of  the  legacy. 

"(Signed)  Charles  Harwood." 
Byles,  Serjt.,  for  the  plaintiff. — The  question  for  the  court  is, 
Hiether  the  County  Court  has  ji^risdiction  under  the  65th  section 
it  the  9  &  10  Vict  c.  95,  as  extended  by  13  &  14  Vict,  c  61, 
-^  1,  to  try  a  question  which,  in  the  Superior  Courts,  would 
^^ealled  a  devastavit.  I  do  not  quite  understand  why  the  judge 
liVMibted  his  jurisdiction.  Piers  v.  Wilsonj  6  Ex.  833,  seems  to  be 
■^cinve  on  the  point. 


88  couirrr  ooubts  GAm. 

Wmn         Maulb,  J.^The  Aot  g^ves  jorisfficdoii  to  try  m,  qMit 
WuKn.      ^^8*^7*  ^^  ^^^  implies  jurisdiction  to  try  a  devmtiniL    Th 

sectioo  mjs  expresslj  that  the  jnriadiction  ahall  eft^aid 

issa.       recovery  of  an  anliquidated  balance  of  a  partneniUp  ac 
~7        That  is  much  the  same  kind  of  question. 
^^^"^'^'^^^       Byldf  Sent — To  ascertain  what  the  share  of  the  residae 
in  PSer$  v.  friUoHfit  is  necessary  to  see  what  daims  there  an 
the  assets. 

Ckannelf  Seijt  for  the  defendant — The  only  pobt  is,  th 
executrix  is  also  trustee ;  and  there  is  a  diseretioa  given 
trustees  to  compound  or  allow  time  for  the  payment  of  any  < 
Maulb,  J. — \7dl9  that  would  be  evidence  in  a  demutati 
JsBVis,  C.  J. — It  is  unfortunate  that  counsel  were  n 
ployed  in  this,  case  before  the  judge  of  the  Coanty  Court, 
judge  seems  to  have  forgotten  the  old  maxim  to  "amplil 
should  have  thought  wnere  he  entertained  doubts  mo 
jurisdiction,  he  would  have  exercised  it  There  must  be 
trial ;  but  as  the  point  was  started  by  the  judge,  there  will 
order  as  to  costs. 

Newih 


I        > 
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BAIL  COUBT. 

January  29,  1853. 

(Before  Erle,  J.) 

Nutting  o.  Nutting. 

iy  Court — Neto  trial  with  a  jury^  when  the  former  one  wcu  before 

the  judge  alone, 

plaint  was  tried  in  the  County  Court  before  the  judge  alone,  wfio  gave 
^tdgmentfor  the  defendant,  Subsequently  a  new  trial  was  granted 
ii  general  terms.  Upon  this  the  plaintiff  gave  notice  of  his  intention 
W  having  a  jury,  and  at  the  trial  a  jury  appeared,  when  the  judge 
mfused  to  try  the  cause  by  such  jury,  as  he  had  given  no  leave  for  a 
Wtn/j  and  the  cause  was  accordingly  struck  out.  Upon  an  application 
\0  this  court  for  a  mandamus  to  compel  the  judge  to  try  by  a  jury: 
U^  that  under  the  79th  rule  of  the  new  County  Court  rules,  a  party 
has  an  {ibsolute  right  to  a  jury,  notwithstanding  the  former  tried  was 
without  a  jury, 

Bf  Michaelmas  Term,  Lush  obtained  a  rule  nisi  for  a  mandamus 
commanding  the  judge  of  the  County  Court  of  Kent,  holden 
Margate,  to  try  this  cause  by  a  jury.  From  the  affidavits  it 
reared  that  the  cause  had  previously  besn  tried  before  the  judge 
aself^  and  without  a  jury,  when  judgment  was  given  for  the 
t^ndant.  Subsequently  the  plaintiff  applied  for  and  obtained  an 
ler  for  a  new  trial.  Upon  this  he  gave  notice  of  his  intention 
try  the  cause  by  a  jury,  and  upon  the  day  of  trial  accordingly  a 
y  was  in  attendance.  The  judge  however  objected  to  try  the 
ise  before  a  jury,  inasmuch  as  he  had  given  no  leave  for  one^ 
1  he  directed  the  cause  to  be  struck  out. 

Chambers,  Q.  C,  and  Simons^  now  showed  cause,  and  contended 
It  as  the  judge  had  not  given  any  leave  for  the  second  trial  to  be 
Ibeforea  jury,  the  plaintiff  was  not  entitled  to  have  one;  the 
A  section  enacting  that  the  judge  shall  have  the  power,  "if  he 
ill  think  fit,  to  order  a  new  trial  to  be  had  upon  such  terms  as 
riiall  think  reasonable.'' 

lAtsh,  in  support  of  the  rule,  argued,  that  although  by  the  old 
«[iity  Court  rules  a  second  trial  as  in  this  case  could  not  be  had 
Ewe  a  jury,  inasmuch  as  rule  20  required  that  **  every  notice  of 
mand  of  a  jury,  must  be  made  in  writing  to  the  clerk  of  the 
iort,  two  clear  days  before  the  return  of  the  summons^^  yet  under 
d  79th  rule  of  the  new  rules,  the  demand  of  a  jury  need  only  be 
kde  "  two  clear  days  before  the  day  of  hearing,^ 
Xrle,  J. — I  think  that  the  judj?e  had  no  right  upon  the  second 
mix  to  refuse  hearing  the  case  before  a  jury.  Upon  such  a  trial  I 
fe.  of  opinion  that  the  party  had  a  right  to  have  a  jury. 

Rule  absolute. 
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COURT  OF  EXCHEQUER 

January  l?^  1853. 
AvABDS  AKD  WiFE,  App.  V.  Bhodes,  Besp. 


Omnty  Court — Jurisdiction — Plaintiff'  credUing  a  tet-qff  to 
balance  below  SOL — Abandonment  at  the  trial  ofexcen  abate 

A  plaintiff  claimed  cts  due  to  him  a  sum  exceeding  SOL  but  ret 
below  that  amount  by  giving  defendant  credit  fir  a  sH'-off^  and 
the  County  Court /or  the  balance.  The  defendant  hcid  never 
to  the  set-offy  or  allowed  it  as  part  paymeniy  or  to  the  balance 
accouni  reducing  the  plaintiffs  claim  below  SOL  TTte  County 
judge  thought  at  the  trial  he  had  no  jurisdiction.  Tike  plaint 
agreed  to  abandon  the  excess  above  SOL  to  give  jurisdiction  ; 
judge  thought  it  was  too  late  then  io  do  so,  and  the  plaint^ w 
suited : 

Held^  that  the  Coun/ty  Court  judge  had  no  jurisdiction  under  tha 
stances,  and,  having  no  jurisdiction  at  the  commencement  cf  t 
the  plaintiff  could  not  at  the  trial  abandon  the  excess  to  give  juris 

THIS  was  an  appeal  from  the  County  Court  of  Kent,  hoi 
Tunbridge  Wells,  and  arose  from  an  action  brought  i 
County  Court  to  recover  compensation  for  services  rende; 
Mabala  Avards,  the  wife  of  Thomas  Avards,  to  the  defends 

The  particulars  of  the  plaintiflTs  demand,  wbich  were  aniK 
the  summons  issued  in  this  cause,  were  as  follows : — 

In  the  County  Court  of  Kent,  at  Tunbridge  Wells,   Part 
of  plaintiff's  demand — 
To  thirteen  weeks  service  of  Mahala  Avards,  from    £ 

Oct.  11,  1841,  to  Jan.  11,  1842,  at  4^.  per  week  .  .      2 
To  three  years  service  from  Jan.  11,  1842,  to  Jan.  11, 

1845,  at  Zs,  6d,  per  week 27 

To  three  years  and  a  half  service  from  Jan.  11,  1845, 

to  July  18,  1848,  at  3^.  per  week 27 

57 
Paid  by  defendant  on  plaintiff's  behalf,  at      £,    s.    d. 

different  times 15     0     4 

Received  by  cash  at  different  times  ....       400 

19 

jE38 
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Ln  objection  was  taken  on  the  part  of  the  defendant  that  the  ^^^^  ^"''' 
Nint  of  the  plaintiff's  claim  exceeded  the  sum  of  50/.,  and  that,        ^^ 
refbre,  the  court  had  no  jurisdiction  to  tnr  the  cause.     In     RaoDn. 

Nrer  to  tins  objection,  it  was  suggested  that  the  defendant  had . 

3Q  notice  of  the  set-off  stated  in  the  particulars  of  demand  in  a        ]^^ 
oer  action,  which  had  been  brought  in  the  same  court  by  the  juristKetioi^-' 

Mahala  Avards  alone  against  the  said  defendant,  in  which  Set-^ff. 
on  the  plaintiff  was  nonsuited^  on  the  ground  that  she  was  a 
Tied  woman ;  but  there  was  no  evidence  tendered  of  an  account 
ed,  or  of  any  settled  and  agreed  balance  between  the  parties. 
)  judge  decided  that  he  had  no  jurisdiction  to  tnr  the  cause^  the 
ntiffs  not  being  at  liberty  to  introduce  matter  of  set-off  to  bring 
far  claim  within  the  jurisdiction  of  the  court  The  plaintiflb 
Q  offered  to  abandon  so  much  of  the  said  sum  of  57L  4#.  as 
eeded  the  sum  of  50Z.,  so  as  to  bring  their  claim  within  the 
^diction  of  the  said  court;  but  the  judge  decided  that  this  was 
case  in  which  the  plaintiffs  were  at  liberty  to  abandon  the 
at  the  trial,  and  nonsuited  the  plaintiffs.  The  questions  for 
minion  of  the  Court  of  Exchequer  are :  first,  whether  the 
jatifiB  could,  by  the  admission  of  payments,  and  by  introducing 
''  tT  of  set-off,  bring  the  case  withm  the  jurisdiction  of  the  court ; 
_dly,  whether  the  plaintiffs  ought  to  have  been  allowed,  at  the 
of  this  cause,  to  abandon  so  much  of  the  said  sum  of  57^  4«. 
jpuseeded  the  sum  of  50/!.,  so  as  to  bring  .their  claim  within  the 
•diction  of  the  said  court. 

Ubcfuzniara,  for  the  appellants. — The  County  Court  had  juris- 
ion*  as  the  balance  wnich  it  sought  to  recover  was  within  50/. 
I  objection  that  it  was  reduced  by  set-off  ought  not  to  prevail^ 
|e  being  evidence  that  it  was  due  on  a  settled  account;  there* 
|.the  County  Court  had  jurisdiction.  The  judge  should  have 
^ired  into  the  fact  whether  it  was  such  a  baLsmce  or  a  mere 
Iter  of  set-off,  in  order  to  determine  whether  he  possessed 
Action :  {Kimpton  v.  fVilkt/j  1  L.  M.  &  P.  280 ;  S.  C.  19  L.  J. 
^  C.  P. ;  1  Cox  &  Macrae,  350.)  Secondly,  if  the  items  foi' 
j^  credit  is  given  cannot  be  taken  into  account,  so  as  to  reduce 
^olidm  within  50iL,  there  was  an  abandonment  of  the  excess,  and 
■Qch  abandonment  the  demand  was  reduced  to  an  amount  of 
ioli  the  County  Court  might  take  cognisance  within  the  mean- 
of  the  63rd  section  of  9  &  10  Vict,  c  95,  and  the  13  &  14 
it.  c  61,  s.  1,  extending  the  provisions  of  the  former  Act  to  all 
4b,  dunages,  and  demands  wnich  may  be  sued  for  in  the  said 
rta,  or  any  of  them,  not  exceeding  the  sum  of  50i!.  The 
sdonment  was  made  at  the  hearing  ;  and  that,  it  would  seem 
m  the  case  of  Isaac  v.  ffyld^  7  Ex.  163 ;  1  Cox  &  Macrae,  556, 
t  proper  time  to  make  it.  {Vines  v.  Arnold^  8  C.  B.  632; 
^dhams  V.  Newman^  7  C.  B.  654;  and  Bremskill  v.  Powell^ 
Ij.  J.  362,  Ex.  were  also  cited.) 

Sbot'/A  contrsL — This  was  a  claim  for  an  amount  exceeding  5QL, 
I.  the  County  Court  had  no  jurisdiction.  There  was  no  evidence 
~        being  any  settled  balance  or  agreed  amount ;  and  the  only 


1  Cox  &  Macrae,  243.)  Instead  of  applying  foi 
ma^  if  he  choose,  appear  at  the  hearing,  and  obji 
jonsdiction,  as  was  done  in  this  case ;  and  the 
saying  he  had  no  jurisdiction. 

Macnamara,  in  reply. — Isaac  v.  Wyld  was  si 
vsick  T.  Capper,  and  decides  that  the  mere  amo 
the  plunt  does  not  oust  the  jurisdiction  of  the  Ct 

JUDGMENT. 

Pollock,  C.  B.— The  (juestions  suhmitted  by 
of  the  County  Court  are — whether  the  plaintJ 
adniieeion  of  payments,  and  on  introducing  matte 
the  case  within  the  jurisdiction  of  the  court ;  seoo 
plaintiffs  ought  to  have  been  allowed  at  the  trii 
abandon  so  much  of  a  sum  of  57/.  4t.  as  exceeded 
BO  as  to  bring  this  cause  within  the  juriadictiim  ol 
are  of  opinion  that  the  learned  judge  was  right  on 
jurisdiction  of  the  County  Court,  by  the  58th  aeo 
Vict.  c.  95,  extends  to  "all  pleas  of  personal 
debt  or  damage  chimed  is  not  more  than  20/.,  w 
ofaccoutU  or  otherwise."  The  term  "  balance  of 
after  payment  of  part, — after  the  allowance  of  set 
account  in  the  agreement  of  the  parties,  whid 
payment  of  part,  and  not  when  the  plaintiff  clum 
after  a  simple  set-oft  This  was  so  field  in  H'oodi 
7  C.  B.  654 ;  6  Dowl  &  L.  183 ;  and  Betwiek  t 
669 ;  and  in  the  latter  case,  where  the  plaintiff  s 
as  the  balance  of  an  account  originally  of  XISL,  I 
proposed  set-off,  the  Common  Fleas  granted  a  | 
13  &  14  VicL  c  61,  s.  1,  has  now  extended  the  ji 
snhient  to  the  same  limitations.     In  the  caMt  now 


COUNTY  COURTS  CASES.  98 

L   4s.  9  and  a  demand  on  the  face  of  the  summons  which  the  Avards  and 
intiffs  would  have  to  prove :  and  this  is  a  demand  which  the        ^^"^ 
anty  Court  had  no  jurisdiction  to  try.     It  was,  however,  con-      Rhodes. 

ded  that  the  case  of  Kimpton  v.  fFi/fey,   19  L.  J.  269,  C.  P. ;  1        

M.  &  P.  280,  laid  down  a  different  doctrine  from  that  in  which        l^^* 
•  above-cited  cases  proceeded,  and  decided  that  a  person  mi^ht  /tirijdfcfioti 
(  for  more  than  50/.,  and  reduce  his  claim  afterwards  by  allowmg       Seuoff. 
Bt-off,  or  abandoning  the  excess  beyond  501.     From  the  report 
both  the  L.  J.  and  L.  M.  &  P.,  as  to  the  opinions  of  Wilde, 
J.,  and  my  brothers  Williams  and  Talfourd,  it  would  appear 
;t  the  ground  for  which  the  rule  for  a  prohibition  was  discharged 
1^  that  the  affidavits  were  not  sufficient  to  show  that  there  was 
ittcess  of  jurisdiction.     My  brother  Maule  is  reported  to  have 
led   that,  with  respect  to  claims  above  20/.,  there  was  only  an 
ilied  prohibition  from  giving  judgment  for  more  than  that  amount, 
luig  from  the  enabling  clauses  of  the  58th  and  63rd  sections.   But 

Lis  probably  incorrectly  reported ;  it  seems  to  us  at  variance 
the  decision  in  Beswick  v.  Capper,  and  the  words  of  the  Act 
Bt.  58),  that  all  pleas  of  personal  actions,  where  the  debt  or 
iui^e  claimed  is  not  more  than  20L,  may  be  holden  in  the  County 
brL  It  cannot  be  that  the  judge  may  investigate  claims  to  any 
tbnnt,  provided  his  judgment  does  not  exceed  the  limit  of  50/. 
H^  no  doubt,  where  the  plaintiff  claims  a  balance  of  50/.  only,  it 
^  happen  that  the  judge  mav  have  to  investigate  demands  to  a 
ieh  larger  amount ;  and  if  there  be  any  part  payment  or  set-off 
seed  to,  it  may  be  required  that  the  plaintiff  shall  prove  a  sum 
Such  will  out-top  that  payment  or  set-off,  and  which  may  much 
seed  50/. ;  but  that  is  made  necessary  by  the  introduction  mto  the 
It  of  the  terms  **  balance  of  accounts,"  that  is,  over  and  above  all 
rments;  and  is  a  very  different  case  to  a  claim  of  a  greater  sum, 
ih  an  offer  of  a  set-off'  of  one,  reducing  the  amount  to  or  below 
L  We  think  therefore  that,  according  to  the  decision  in  these 
■esy  the  demand  originally  exceeding  50/.,  being  only  reduced 
few  it  by  offering  to  allow  a  set-off  never  agreed  to  as  a  part  pay- 

Bty  was  one  over  which  the  court  had  no  jurisdiction.  The 
*  to  abandon  the  excess  at  the  trial  appears  to  us  to  make  no 
Benrence,  as  the  claim  from  the  first  was  one  over  which  the 
Innty  Court  had  no  jurisdiction.  In  that  respect  the  case  differs 
Im  Isaac  V.  fFvld,  7  Exch.  163,  where  the  sum  on  the  face  of 
m  summons  ana  particulars  did  not  exceed  50/.,  but  was  taken 
It  of  the  jurisdiction  by  the  proof  that  it  was  a  portion  of  a  debt 
Iginally  exceeding  50l;  and  when  the  plaintiff  was  permitted  to 
ikndon  the  excess  beyond  50/. 

Judgment  affirmed. 


Gibbon,  App.,  Gibbos,  Besp, 

CiMuUjf  Court — CotutruetioK  of  vriU — Mortgage — Art 
^Hftioit  of  title  and  Jurudiction — Repo.ir$  of  mm 
Uabililjf  of  general  tUalefor. 

Teitator  bj/  hu  wilt  bequeathed  aifbllowe : — "  To  My 
ail  my  tnlerett  and  claim  on  Ainuehold  property  tt 
belonging  to  the  euceeuori  of  the  late  J.  H^  on  ttA 
gage  of  1500/. ;  alio  all  my  claimi  on  the  tkope  am 
jv.,  occupied  by,  S^c. ;  liketeite  all  moneyt  that  I  may 
kimat  anytime,  to  Aim,  hit  heir*  and  a*tigntf»r  ever." 
teetalor's  death  there  were  certain  arreart  ofinterett 
mortgage  of  15001.,  which  irere  claimed  from  ike  * 
by  the  defendant  at  executrix.  She  furthenmore  ■ 
repairtofihe  mortgaged  property  done  in  the  teetato 

Held,  on  appeal: — Firtt,  that  the  arreart  ^  vetere 
due  at  the  tettalor'i  death  patted  mth  tie  prtne^tal 
to  the  defendant  at  executrix. 

Secondly,  that  the  defendant  at  executrix,  and  not 
liable  for  the  repairt  done  in  the  lifetime  of  the  tettalt 

THIS  w&a  an  appeal  from  the  County  Conrt  o 
at  Gateshead.     The  following  is  the  caae  i 
learned  judge  for  the  opinion  of  thia  court : — 

This  is  an  action  brought  by  the  plaintiff  to  r 
defendant  the  sum  of  50L  for  money  had  and 
defendant  for  the  use  of  the  plaintiff  The  clum 
amounted  originally  to  59L  6t.  lOi,  but  he  abuid 
over  50L  in  order  to  bring  the  case  within  the  ju 
County  Court  It  appeared  at  the  trial  that  one ' 
deceased,  the  late  fatiier  of  the  plaintiff  and  buaba 
dant,  was,  at  the  time  of  making  big  will,  and  ah 


COUNTY  COUBTS  CASES.  95 

18  the  last  will  and  testament  of  WilUam  Gibbon,  of  the      Gibboh 
•  hill,  in  the  parish  of  Gateshead,  miller.     First,  I  give  to      ^  ** 

ter  Margaret  Coleman,  8/>0/.  secured  by  way  of  mortgage       

lold  property  situated  at  Howden  Pans,  belonging  to  the        is^a. 
9  Carlton's  family.  I  also  give  to  my  said  daughter  Coleman  ^^„„^Jjjj^^  ^ 
iwful  money  of  this  realm,  to  be  paid  to  her  or  her  heirs  wUt-^Mortgage 

proceeds  of  my  effects  as  soon  as  convenient  after  my  —Arrtartiif 
To  my  son  William  Gibbon  I  give  all  my  interest  and  (J^IJI^^f]^ 
lousehold  property  in  Percy-street,  Newcastle-on-Tyne,  amdjuriadioikm 
;  to  the  successors  of  the  late  Joseph  Hedley,  gentleman,  '—UabUUg  of 
I  have  a  mortgage  of  15002. ;  also  all  my  claims  on  the  *"««»^«'*«** 
i  houses  situated  on  the  side  of  Newcastle,  occupied  by 
?erry,  and  others ;  likewise  all  moneys  that  I  may  have         ' 

for  him  at  any  time,  to  him,  his  heirs  and  assigns  for 
>  my  daughter  Mary  Gibbon  I  give  the  sum  of  2000/.  of 
»ney  of  the  realm ;  also  all  my  bouses  situated  in  Saville- 
iwcastle-upon-Tyne,  to  her  and  her  heirs.  I  also  do  order 
{hall  have  the  privilege  of  living  in  the  house  which  we  at 
ccupy,  as  long  as  Miss  Beeson  remains  in  the  house  she 
it  present  belonging  to  me  in  Saville-court,  free  from 
^e  for  board  and  lodging.  The  residue  of  whatever 
I  may  die  possessed  of  I  give  in  trust  to  my  wife,  Maria 
*or  the  use  of  herself  and  son  James  Henry  Gibbon,  until 
8  the  age  of  twenty-two  years :  at  the  expiration  of  that 
shall  give  up  all  to  him  or  his  heirs,  with  the  exception 
year  which  he  shall  pay  to  her  during  her  natural  life,  by 

instalments, — that  is,  four  times  in  the  year.  Should 
ames  Henry  die  before,  &c.,  without  issue,  then  shall  his 
DJoy  the  whole  during  her  natural  life ;  after  her  demise 
trty  remaining  shall  go  to  my  surviving  children  or  their 
rest  of  kin.  My  widow  shall  pay  my  funeral  expenses 
y  just  debts,  without  interfering  with  the  legacies  to  my 
I  do  also  order,  that,  within  one  month  after  my  death, 
V^illiam  Gibbon  receive  200/.  to  be  paid  by  my  widow  and 
for  whom  I  appoint  John  Geldart,  wine  merchant,  New- 
[r.  James  Smith,  Gateshead,  Low  Fell,  and  Mr.  John 

chemist^  Gateshead.  My  widow  shall  be  principal 
»  that  is  to  say,  shall  receive  and  pay  all,  subject  to  the 
1  of  my  trustees :  should  anything  occur  that  may  be  con- 
.n  improvement  to  the  property,  my  widow,  with  the 
>f  two  of  my  trustees,  shall  be  at  liberty  to  make  any 
I  as  aforesaid ;  if  by  sale,  the  money  to  be  invested  in 
»lic  security  for  the  benefit  of  the  family.  This  I  declare 
last  will  and  testament,  revoking  and  making  void  all  former 
ie  by  me.  Signed,  sealed,  and  declared  this  27th  May 
i  I  do  hereby  subscribe  my  name  in  the  presence  of  the 

witnesses  whose  names  are  herein  written,  and  in  the 
of  each  other,     William  Gibbon  :  witnesses,  Luke  Blen- 
Matthew  Thomas  Clark." 
ill  was  proved  at  Durham  on  the  8th  February,  1847,  by 


liquidate  hia  debts,  aod  the  defeDdant,  aa  executrix, 
the  Bwd  several  debts  due  by  the  testator  for  woi^ 
to  the  Mud  property,  and  the  otherdebts  of  the  testate 
William  GibboD,  eotered  ioto  poeeesuoD  of  the  i 
Percy-court  immediately  oo  the  testator's  death,  o) 
the  rents  thereof,  and  he  received  for  his  own  use 
38/.  10*.  lii^  which  had  accrued  due  in  the  teeut 
aforeaud.  The  defendant,  as  executrix,  beii^;  in  p 
mortgage  deed  and  the  other  deeds  relating  to 
property,  refused  to  give  them  up  to  the  plaiatiff  i 
she  was  paid  the  sum  of  ^81^  10*.  Id.  for  arrears 
the  sum  of  212^  6«.  9it.  paid  and  incurred  for  repa 
gaged  property,  making  together  the  sum  of  59L 
after  some  negotiation  between  the  parties  and  the! 
plaintijf,  in  order  to  obtain  poseeBaion  of  the  deed 
against  the  right  of  the  defendant  to  such  paymei 
sequence  of  the  defendant's  refusal  to  give  up  the  < 
defendant  the  said  sum  of  59L  16*.  lOd.,  and  the 
his  deed. 

The  following  ia  a  copy  of  the  account,   sho 
claimed  by  the  defendant,  and  paid  by  the  plaintiff 

Mr.  Joseph  Iledley,  Dr. 

To  Maria  Gibi 


—To  balance  of  interest     . 
Mr.  Grant's  bill  for  joiner's  work 
Mr.  W,  Hymer,  for  grate 
Weatherland's  bill,  mason  work,  A 
Ormston'e  bill  for  painting     . 


1846. 


COUNTY   COURTS   CASES.  97 

^uritj  passed  only  the  capital^  and  not  any  arrears  of  interest      Gibbon 
ring  at  the  testator's  death.     Secondly,  that,  as  to  the  arrears  of      q^^'  ^ 

ierest,  there  had  been  no  assent  of  the  defendant,  as  executrix,  to        

ch  arrears  being  a  bequest  or  legacy,  and  that  consequently  the        1853. 
BintiflTs  remedy,  if  any,  was  in  equity  and  not  at  law.     Thirdly,  (;^jJ!JjZj^   /• 
bI  as  to  the  money  paid  or  incuiTed  for  repairs,  the  amount  was  a  toUir—Aiortgag^ 
bt  due  to  the  testator,  and  was  secured  Tby  the  mortgage,  and  --Arrtartof 
At  consequently  the  defendant,  as  executrix,  was  entitled  to  hold  a„^|J^7^ 
d  retain  the  deed  until  she,  as  executrix,  was  repaid  the  money  andjurudietitm 
paid  and  incurred  for  the  re^mirs  of  the  mortgaged  property,         —UahOUy  of 
The  learned  judge  was  of  opinion  that  the  arrears  of  interest  ^^•^J^*''"** 
I  not  pass  under  the  bequest  contained  in  the  will ;  and  moreover 
Ky  without  the  assent  of  the  defendant  as  executrix,  the  County 
had  no  jurisdiction  over  this  part  of  the  plaintiff's  demand ; 
that,  as  to  the  iftoney  paid  for  repairs,  the  defendant,  as 
trix,  was  entitled  to  retain  the  deed  until  the  money  so  paid 
reimbursed  to  her  as  such  executrix.     He  therefore  directed 
ent  to  be  entered  for  the  defendant  or  a  nonsuit,  at  the 
on  of  the  plaintiff.     The  plaintiff  refused  to  be  nonsuited,  and 

ent  was  entered  for  the  defendant. 
e  plaintiff  appeals  against  this  judgment. 
e  question  for  the  opinion  of  the  Common  Pleas  is,  whether 
ji  judgment  of  the  County  Court  judge  is  correct  or  not. 
piilward  for  the  plaintiff. — The  main  question  in  this  case  arises 
\  the  construction  of  the  will  of  the  testator,  William  Gibbon ; 
Jfbmt  be  disposed  of,  the  other  point  will  follow.     [Maule.  J. — 
pi  not  the  point  on  the  will  raise  a  question  of  title  ?]     Nothing 
the  kind  arose  at  the  trial.     [Cbesswell,  J. — But  you  raise  it 
IT  ;  you  say  your  client  is  entitled  to  the  land,  and  not  to  the 

K1500L  raised  on  the  mortgage.]  The  testator  had  no  estate 
e  land,  [Maule,  J. — He  was  seised  in  fee  of  the  land.]  He 
dy  no  doubt,  an  equitable  estate  in  fee,  but  he  had  no  legal 
Mte  in  the  land.  The  main  question  discussed  at  the  trial  was 
It  which  is  raised  here — whether  the  arrears  of  interest  passed 
der  the  bequest  in  the  will  as  well  as  the  laud.  It  is  submitted 
It  they  did,  and  that  is  plaintiff's  first  point.  The  65th  section 
•  &  10  Vict.  c.  95  extends  the  County  Court's  jurisdiction  "to 
b  recovery  of  any  legacy  under  a  wilL"  The  other  side  will  oppose 
the  words  of  sect.  58  in  the  same  statute,  which  says  the 
nty  Courts  '^  shall  not  have  cognisance  of  any  action  in  which 
p  validity  of  any  devise,  bequest,  or  limitation  under  any  will  or 
Itlement  may  be  disputed;"  but  here,  in  fact,  the  devise  is  not 
Ipnted,  therefore  title  to  land  does  not  come  into  question.  If, 
Hrever,  any  point  as  to  the  jurisdiction  of  the  County  Courts  does 
Ik  here  it  cannot  now  be  taken,  as  it  was  not  raised  in  the  court 
8»w.  The  only  questions  raised  before  the  County  Courts  judge 
m  stated  in  the  case  {ubi  supra),  and  the  case  is  silent  as  to  this 
IMtion  being  mooted.  As  to  the  question  whether  or  not  the 
Miguage  used  by  the  testator  passed  the  arrears  of  interest  we 
^  '  look  to  the  Wills  Act,  which  says  that  the  will  shall  speak  • 

VOL.  T!.  II 


274.)  This  last  case  is  a  strong  authority  in  faTO 
here  contended  for;  {Hunt  v.  Tapley,  11  Jar.  9IH.') 
only  cased  which  bear  on  the  first  point.  The  Ooant 
held  that  the  language  of  the  bequest  did  f  ot  past 
interest ;  and  in  that,  it  is  submitted,  he  was  wrong 
question  is,  whether  the  amount  due  to  tradesmen  fi 
mortgaged  property,  done  before  the  death  of  the 
chargeable  on  the  plaintiff,  or  on  the  defendant  as  e 
testator.  Tbey  were  debts  incurred  by  the  testator 
and  he  was  as  much  bound  to  pay  them  as  to  pay  h: 
Besides  this,  the  mortgagee  has  his  remedy  frota  th< 
improvements  done  to  the  property,  and  any  reaaoi 
out  in  such  manner  could  oe  recovered  as  for  worl 
not  as  for  money  paid.  [ Jebvis,  C.  J. — If  the  tee 
these  debts  before  nis  death,  the  devisee  would  have  : 
ver  from  the  mortgagor.]  Yea,  that  is  so.  The  rem 
is  as  to  the  necessity  of  assent  from  the  execntrix,  i 
jurisdiction.  This  point  is  by  no  means  clearly  stai 
and  must  be  given  in  its  own  terms  (ttbi  nipra.') 
Court  judge  seems  to  have  overlooked  the  65th 
original  act,  already  cited,  and  to  have  forgotten 
an  equity  as  well  as  a  common  law  judge.  [Ji 
He  aeema  to  have  thought  that  plaintiff's  right  to 
not  arise  before  him,  except  through  the  assent  of 
She  has  consented  to  the  bequest  of  the  whole  Ii 
and  where  a  party  assents  to  the  bequest  of  the 
latter  carries  tne  incidents  along  with  iL  On  these 
the  plaintiflf,  it  is  submitted,  is  entitled  to  tha  ju 
court. 

UdaU,  for  the  defendant. — The  deci»on  of  the  Conn 
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■8  paid  ander  daress ;  without  doing  this,  he  cannot  have  judg-      Gibbom 
ent     The  question  in  reality  resolves  itself  into  this : — Who  was  ^' 

iHtled   to  the   mortgage  deeds?    At  the  testator's  death,  the        ""^* 
tate,  if  not  devised,  goes  to  the  heir-at-law,  and  the  contract  to        1853 
m  executor.     What  is  the  onerous  duty  which  devolves  upon        — : 
m  executor?     The  mortgage  deed  being  the  security  for  the  debt,  tom-^Mar^tule 
^goes  to  the  executor  and  not  to  the  heir.     It  is  so  laid  down  in  ^Arrean  vf 
pte.  Abr.  tit  "Exec"  H.  C;  2  Williams'  Executors,  506.  The  title-  ^Jf?^^ 
leds  were  delivered  up  upon  a  good  consideration.    [Ma.ul£,  J.  ohJ^miL^oiI 
^ou  say  that  the  1500L  bein^  a  debt,  went  to  the  executrix ;  — £^i%  </ 
II  that  the  title-deeds  being  incident  to  that  debt,  passed  also  with  ^«^  «»<«<• 
I  and  that  the  arrears  of  interest  went  to  the  executrix.]     Yes,        *^* 
effect  that  is  so.  Then  comes  the  question  of  assent.  [Maule,  J. 
m  think  the  conduct  of  the  defendant  amounted  to  an  assent.] 
pen  it  must  be  an  a^ent  to  something  on  behalf  of  the  whole.    It 
ear  the  defendant  never  assented,  because  she  never  parted 
the  title-deeds.     \Mil%Dard. — I  am  not  in  a  condition,  as  the 
stands,  to  ask  judgment  for  the  plaintiff,  but  only  for  a  new 

IWe  contest  the  right  of  the  plaintiff  to  the  title-deeds, 
efendant  if  she  pleased  was  justified  in  keeping  them,  what- 
8um  the  plaintiff  might  have  offered  for  them.  They  were 
uch  her  property  as  the  plaintiff's,  and  nothing  has  since  been 
to  deprive  her  of  that  right.  She  was  also  entitled  to  the 
t:  {Spode  v.  Smith,  3  Rep.  511.)  That  case  shows  that  the 
t  of  the  executrix  is  a  valid  consideration  for  the  money  she 
Ted.  The  case  cited  from  Atkyns  {supra)  also  shows  that 
of  interest  did  not  pass  under  the  will:  {Salman  v.  Dean, 
JTur.  302;  Gulliver  y.  Cousins^  1  C.  B.  788.)  Then  comes  a 
on,  is  this  a  bequest  or  a  devise  ?  It  seems  to  be  a  deVise  of 
;  if  that  be  so,  what  right  had  pliuntlff  to  sue  in  the  County 
in  this  case?  Title  to  land  arises  here.  There  being  no 
Kfldiction  in  the  court  below,  the  defendant,  even  if  she  had 
■ented,  could  not  by  such  assent  give  jurisdiction.  The  validity 
Mie  devise  also  came  into  question ;  judgment  therefore  should 
the  defendant. 
ERYis,  C.  J. — ^It  appears  to  me  that  in  this  matter  the  appel- 
is  entitled  to  all  that  he  asks  for — a  new  trial,  but  not  to  full 
entonthe  case.  There  are  here  undoubtedly  several  points 
Bch  were  not  raised  at  the  trial ;  it  is  enough,  however,  to  answer 
objections  there  taken.  The  first  point  was,whether  the  arrears 
iterest  did  or  did  not  pass  under  the  bequest  contained  in  the 
The  learned  judge  held  that  they  did  not  so  pass.  With 
to  this  point,  it  is  sufficient  to  say  that  the  bequest  was  a 
€  bequest,  as  the  judge  determined;  but  the  judge  was 
_  in  holding  that  the  arrears  of  interest  did  not  pass  under  the 
at  the  testator's  death.  According  to  my  view,  the  judge 
^  wrong  in  the  construction  he  put  upon  the  will.  It  is 
^Uar  to  the  case  of  a  claim  on  a  bond,  under  a  will  containing 
^  terms,  where  the  interest  passes.  Then  as  to  the  next  pointy 
^  there  was  no  assent  on  the  part  of  the  defendant,  and  tnat  a 

H  2 


'  wa8  therefore  liable.  Ihe  judge  having  been  w 
ment  as  to  a  portion  of  the  case  before  him,  we  th 
is  entitled  to  a  new  trial. 

Madlb,  J. — I  am  entirely  of  the  same  opinion : 
whether  the  arrears  paaeed  by  the  bequest  in  the 
pellant'a  claim  comprehends  the  interest.  If'  t 
merely  bequeathed,  say  a  sum  of  200/.,  that  woul 
that  passed;  but  in  a  case  where  the  testator  give 
"  ail  my  interest  and  claim  on  household  prope 
belonging,  &c.  on  which  I  have  a  mortgage  of  15 
held  that  arrears  of  interest  pass  with  the  prim 
question  of  assent  by  the  defendant,  the  negotiat: 

Earties  seem  to  have  led  to  a  sort  of  ^att  assent, 
ave  agreed  to  try  whether  the  plaintiff  was  enti 
without  paying  the  money — a  very  convenient  a 
of  deciding  the  real  question.  But  that  point  is 
the  court  is  clear  upon  the  other  questions.  I  thi 
is  entitled  to  receive  the  money  outlaid  in  rep 
ruled  T>therwise ;  and  as  there  has  been  a  misc 
plaintiff  is  entitled  to  all  he  asks  for,  namely,  a  ne 
CrE88\VELL,  J. — I  am  of  the  same  opinion.  A 
of  interest,  I  think  the  judge  was  wrong  in  de 
did  not  pass  to  the  plaintiff  under  the  will.  As 
on  the  second  point,  I  do  not  exactly  know 
whether  it  goes  to  part  or  to  the  whole  l^^y 
case  I  think  the  plaintil!'  entitled  to  what  he  aski 
defendant  could  have  no  right  to  detain  the  title-c 
due  from  the  testator. 

Williams,  J. — I  am  also  of  the  same  omni< 
two  points  in  dispute,  on  both  of  which  I  thinlc  th 
the  nght  and  the  defendant  in  the  wrong.   The  tea 
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it  there  are  difficulties  in  the  case  which  prevent  it.     He  Gibbon 

rer,  entitled  to  a  new  trial,  and  must  have  judcj^ment  to  ** 

,i.                                                                                          wo  Gibbon. 

New  trial  ffranied.  1858. 


COURT  OF  COMMON  PLEAS. 

January  24,  1853. 
Fuller,  App.,  Cueveley,  Eesp. 

Contract  by  letter — Stamp — Nonsuit, 

nnty  Court  the  plaintiff' tendered  in  evidence  certain  letters  as 

>f  the  contra4:t  sued   upon^    and  the  judge    admitted  them^ 

they    were    not    stamped;    and  the   question   whether    they 

ed  to  a  contract  between  the  parties  was  left  by  the  judge  to 

appeal,  that  this  was  a  question  of  law  for  the  judge,  and 
fact  for  the  jury^    and   the  judgment,    therefore,    must  be 
L 

t,  that  if  the  letters  amounted  to  a  contract,  they  were  inad^ 
for  want  of  a  stamp, 

Sf  14  Vict  c,  61,  s.  14,  the  Court  of  Appeal  has  power  to 
;  nonsuit  to  be  entered,  because  in  effect  a  nonsuit  is  a  jfidg- 
•r  the  defendant, 

was  an  appeal  from  the  County  Court  of  Essex,  held 
^^helmsfbrd ;  and  the  case  stated  for  the  opinion  of  the 
Pleas  was  as  follows  : — 

as  an  action  brought  by  the  plaintiff,  who  is  a  draper's 
against  the  defendant,  who  is  a  draper^  under  the 
particulars  of  demand: — "This  action  is  brought  to 
)0/.  damages  for  breach  of  contract,  by  reason  of  the 
t  not  taking  the  plaintiff  into  partnership  in  the  month  of 
gust,  or  September  last.  Dated  this  loth  Oct.  1852."  The 
a  tried  by  a  jury  in  the  County  Court  of  Essex  at  Chclms- 
8th  Oct.  1852,  when  a  verdict  was  found  for  the  plaintiff, 
damages.  On  behalf  of  the  plaintiff  a  correspondence  by 
tween  the  plaintiff  and  defendant  was  put  in  evidence ; 
ollowing  are  those  which  were  relied  on  by  the  plaintiff 
g  the  contract : 

From  the  plaintiff  to  the  defendant, 

«  Chelmsford,  June  15,  1852. 
Sir, — Almost  ever  since  you  left  Chelmsford  my  brother's 
9  been  declining,  and  for  the  last  nine  months  he  has  been 


mnrket-dave  are  bad.     If  70a  cao  recommeDd  si 
obliged. — Voura  truly,  C. 

From  plaintiff  to  defendant 

"  Mai^te,  J 

"Dear  Sir, — I  received  youra  in  due  time:  in  1 

B^,  that  I  do  not  know  of  any  one  likely  to  suit  1 

of'^tbe  class  you  want  are  not  often  to  be  met  witl 

"  If  you  will  make  it  answer  my  purpose,  and  I 

me,  please  write  by  return  of  post. — Yours  re^iec 


From  defendant  to  plaati^. 

"  Chelmsford,  t 
"  Dear  Sir, — I  have  been  from  home,  or  sho 
sooner.  I  never  supposed  your  last  was  intended  as 
fore  will  pass  it  over  and  reply  to  yours  (of  the  9 
as  you  appear  anxious  to  start  as  a  partner,  I  ma 
proposal  to  you : — To  give  you  for  the  first  two  y 
the  busiaesa ;  at  the  end  of  that  time,  if  we  go  < 
give  you  an  equal  share.  You  may  coneiaer 
worth  to  you  from  150i  to  200^, — all  our  other  ai 
he  the  same  as  my  brother's, — rent  of  premii 
employed  3000^.,  allowance  for  young  men  and  1 
week  per  head,  which  includes  coal,  beer,  and  wea 
is  all.  The  furniture  in  the  house  to  be  yours,  tal 
you  and  my  brother  a^rree  upon.  The  buying  and 
1  reserve  to  myself,  although  I  shall  at  any  time  t 
of  it :  the  stock  to  he  taken  fairly  between  t 
yourself. 
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be  day  m^l,  and  also  in  the  greatest  noise  from  the  election ;  but      Fullbb 
r  this  is  satisfactory  to  you  it  will  be  better  to  have  a  copy  of  •'* 

greement  drawn  iBrst. — -Yours  truly,  C.  Chkvelet."  h^vm««' 

From  plaintiff  to  defendant  ,* 

"  Margate,  16th  July,  1 852.  '^'^^^ 

^'  Dear  Sir, — In  reply  to  yours  of  this  morning,  I  beg  to  state  I  utter— stamp 
■n  ready  to  accede  to  your  proposal.     With  regard  to  time,  if  you     —Nomwit. 
mold  possibly  defer  my  coming  until  the  second  week  in  Sep- 
Bmber  it  would  suit  much   best,  as  our  season  is  at  the  height, 
^erbaps  when  you  forward  the  agreement  you  would  name  the 
fetest  time. — I  remain,  yours  obliged  and  respectfully, 

W.   FULLEK.** 

From  defendant  to  plaintiff 

^*  Chelmsford,  July  19,  1852. 
**  Dear  Sir, — Mr.  Veley  is  in  London  ;  but  I  will  see  him  to- 
loiTow,  and  get  him  to  draw  a  copy  and  forward  to  you.  The 
one  is  very  important,  and  ought  not  to  be  later  than  August ; 
yr  harvest  will  then  be  over,  and  there  will  be  a  little  more  doing : 
eeides,  I  shall  want  to  be  buying  a  few  autumn  goods. — Yours 
mly,  C.  Cheveley." 

From  defendant  to  plaintiff, 

"  Chelmsford,  July  21,  1852. 
"Dear  Sir, —  If  you  have  not  named  your  leaving  to  Mrs. 
loding,  you  had  better  not  do  so  for  a  few  days,  or  until  you  hear 
torn  me  again,  as  a  circumstance,  quite  unexpected  and  very 
liportant,  has  occurred,  which  may  compel  me  to  alter  my  cir- 
Bmstances. — Yours  truly,  C.  Cheveley." 

From  plaintiff  to  defendant. 

"  Margate,  22nd  July,  1852. 
''Dear  Sir, — I  have  made  every  arrangement  to  leave  at  the 
tA  of  August ;  have  engaged  a  young  lady,  also  a  voung  man  ; 
^>ect  him  on  Saturday  next.  I  thought  it  would  oe  better  to 
^Ve  him  as  soon  as  possible,  to  get  used  to  the  business  before  I 
ft.  Must  say  was  very  much  surprised  at  the  contents  of  your 
*• — Yours  respectfully,  ^*  W.  Fuller." 

A.  letter  of  2drd  July,  from  defendant  below  to  plaintiff,  in 

^ich  the  defendant  Fuller  stated  that  circumstances  had  occurred 

Uch  prevented  him  from  carrying  out  the  proposed  arrangements 

^  the  plaintiff  below,  was  put  in  at  the  trial,  and  closed  the 

t^i^espondence. 

The  questions  for  the  opinion  of  the  court  are — 

let  Whether  the  letters  forming  the  alleged  agreement  should 

Ve  been  admitted  in  evidence  by  the  court  without  being  first 

ly  stamped. 

2nd.  Whether  a  determination  of  the  said  court,  not  to  nonsuit 

^  said  plaintiff  on  the  ground  that  the  said  letters  so  admitted  in 


and  paiiicuUrl;  thin  is  eo  with  reference  to  a  mate 
tion,  that  is  to  my, — the  period  when  the  partn 
commence  :  {  Wontner  v.  Shatrj),  17  L,  J.  38,  C. ', 
FUtcker,  16  L.  J.  173,  Es.;  Routledge -r.  Grant, 
Furthennore,  the  question  as  to  whether  there  was 
ance  of  the  terms  offered,  so  as  to  constitute  a  co: 
one  for  the  jury,  but  a  question  of  law  for  the  judi 
Harford,  8  M.  &  W.  806 ;  Morrill  v.  Frith,  3 
I^i/Bps  V.  Affiato,  4  M.  &  ti.  846.)  Lastly,  if  the  letl 
to  a  contract,  aa  they  had  no  atamp,  they  were  ins 
the  plaintiff  below  ought  to  have  been  nonsuited. 
Channell,  Serjt.  fur  the  respondent,  was  not  callei 
Jervis,  C.  J. — It  seems  to  me  that  in  this  case 
wrong.  It  is  a  aimple  question  of  the  coustructio 
written  documents,  and  as  auch  waa  for  the  decision 
and  not  for  tlmt  of  the  jury.  However,  aa  it  has  nc 
us,  we  must  reverse  the  judgment,  for  the  plaintiff  I 
dilemma:  either  the  letters  stated  in  the  case  amoui 
or  they  do  not ;  if  tlicy  constitute  a  contract,  they 
hie  because  they  require  a  stamp;  if  they  do  n< 
contract,  then  tlie  plamtiff's  case  failed,  and  iudgme 
gone  for  the  present  appellant.  Unless  we  nave  pc 
nonsuit,  there  must  therefore  be  a  new  trial. 

Honeipnan,  after  referring  to  the  13  &  14  Vict.  < 
61,  which  enacts  as  follows: — "that  the  Court  < 
either  order  a  new  trial  on  such  terms  as  it  tlui 
order  judgment  to  be  entered  for  either  party,  aa  tl 
and  may  make  auch  order  with  respect  to  the  c 
appeal  as  such  court  may  think  proper,  and  aacfa 
final."  The  question  that  arises  on  this  claus 
iudument  of  nonsuit  can  be  said  to  be  a  iudErmiint  fr 
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COURT  OF  QUEEN'S  BENCH. 

February  4,  1853. 
Before  Coleridge,  Wightman,  Erle,  and  Cromptok,  JJ.) 

MouNTNEY  V.  Collier. 

C  Landlord  and  tenant. 

Pen  cctionfor  rent,  the  tenant,  although  he  has  not  quitted  posses" 

ri  q/*  the  premises,  may  show  that  his  landlords  title  has  expired, 
notice  to  quit  given  by  the  rightful  claimant  to  the  landlord,  and 
wmoiice  to  tenant  not  to  pay  further  rent ;  and  he  may  further  show 
Bl«  right  of  the  party  claiming  by  the  declarations  of  the  deceased 
Wtrson  throngh  whom  the  landlord  came  into  possession  as  personal 
pBtpresentative, 

^HIS  was  an  appeal  against  the  decision  of  the  judge  of  the 
tf  Uttoxeter  County  Court,  StaflTordshire. 
Khe  action  was  brought  to  recover  a  year's  rent  (32/.  lOs.)  of 
BwMouage  and  land  called  the  Shoulder  of  Mutton,  due  at  Lady- 

Iy  1852.      The  defendant  paid  14/.  2s.  5d.  into  court. 
t  appeared  that  the  plaintiff  let  the  defendant  the  premises, 
'  tin^  of  a  house  and  ground,  land  and  outbuildings,  shortly 


tkfte  Michaelmas-day,  1850,  at  32/.  lOs.  a  year.  The  defendant 
Bd  half  a  year's  rent  when  due,  at  Lady-day,  1851,  and  had  con- 
Hwd  in  possession  down  to  the  present  time,  but  had  paid  no 

rent. 

plaintiff  succeeded,  as  personal  representative,  one  Cotton, 
fiither-in-law,  in  the  occupation  of  the  premises.     Cotton  had 

other  premises  of  one  Ingram,  for  which  he  paid  rent ;  and 
IPpaid  also  Is,  annually  as  for  a  sill  of  land,  which  was  subse- 

etly  increased  to  lOs.  per  annum.  This  latter  sum  the 
tiff  continued  to  pay  to  Ingram;  but  what  that  sill  of  land 
■•i  or  where  situate,  there  was  no  satisfactory  evidence. 
^le  plaintiff  alleged  that  the  ID*,  were  paid  for  an  encroach* 
BSHt  made  by  reason  of  an  enlargement,  about  1830,  of  the  house 
feed  the  Shoulder  of  Mutton,  when  a  part  of  the  said  house  and 
Blar  was  extended  and  built  upon  land  belonging  to  the  said 
^[lum. 
u^pram,  in  right  of  the  said  payment,  claimed  the  said  Shoulder 
Mutton  and  the  rest  of  the  premises,  and  gave  notice  to  the 


The  defendaot  alao  conteoded  that  Ingram' 
Shoulder  of  Muttoo,  and  hia  own  recogottion  o 
title  of  the  premiaes  in  ({ueBtiDn,  and  excluded  tl 
the  County  Court ;  but  the  judge  held  that  tbe 
not  dispnte  the  title  of  the  plaintiff,  by  whom  he  I 

[tosaession  of  the  premises.  The  judge  also  state*] 
le  gave  judgment  for  the  defendant  on  the  frronn 
being  entire  and  issuing  from  the  whole  of  the  pi 
notice  to  quit  having  determined  the  plaintiS*'s  te 
of  the  part  for  which  the  \0t.  were  paid,  viz.  the 
tbe  Shoulder  of  Mutton,  he  could  not  apportion  th 
of  the  remainder. 

Badeley,  for  the  appellant. — This  was  a  tnere  q 
landlord  and  toDaat.  The  plaintiff  let  the  premia 
the  claim  is  solely  for  a  year's  rent;  and  the  de 
14/.  2s.  5d.  into  court  This  admits  the  tenancy, 
quit  from  Ingram  ought  n»t  to  have  been  receii 
because  it  amounts  to  nil  ItabuU  in  tertemtfUu, 
competent  to  the  defendant  to  set  up  anch  a  defe 
not  controvert  the  continuance  of  tne  title  of  t 
whose  demise  he  continued  to  hold  :"  (BalU  v.  ff^ 
12.)  There  was  no  evidence  here  of  commencinf 
under  any  other  person,  or  of  any  eviction  of  the  t 
Gray,  for  the  respondent. — This  is  a  cnse  in  whi 
title  had  expired  dunng  the  term.  The  plainti^  aa 
presentative  of  Cotton,  took  poeaes^on  of  the  prei 
death ;  the  declarations  of  Cotton  therefore  as  to  th 
10s.  were  receivable.  They  would  have  shown  that  t 
for  the  Shoulder  of  Mutton,  and  that  Cotton  belt 
under  Ingram.  Then  Ingram's  notice  to  quit 
plaintiifs  title  to  the  Shoulder  of  Mutton.     The 
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.  C.  538;  Netcport  \.  Hardy9  2'DoYfh8iIj,  921;  Doey.  SeaUm,    Mommnnr 
C.  M.  &  R.  728  ;  Com.  Dig.  "  Estoppel,"  E.  8.)  CoiIiKB. 

Sadeley^  in  reply. — Cotton's  declarations  were  not  admissible.        , 

igram's  title  is  no  defence  unless  something  was  done  under  it,        1853. 
•  the  tenant  was  evicted.     The  defendant  should  have  shown  .    T~|^ 
at   his  occupation  was  not  by  the  sufferance  of  the  plaintiff.  tenma^Drng- 
liere  must  be  a  substantial  and  ftond  ^6f«  claim  of  title  to  oust.      mgtUk. 
he  jurisdiction  of  the  County  Court  and  the  proposed  evidence 
we  was  not  sufficient  for  that  purpose :  {Lilley  v.  Harvey ,  11  L.  T. 
m.  273.) 

CoLERiDGEy  J. — It  is  conceded  on  the  part  of  the  respondent 
it  the  judgment  cannot  be  sustained ;  and  the  point  that  has 
ta  mainly  argued  turns  on  this,  whether  a  tenant  may  show  that 
m  title  of  his  landlord  has  expired  during  the  tenancy,  though 
ji;  has  remained  in  possession  till  the  end  of  his  term.  I  think  it 
tr  that,  under  certain  circumstances,  he  may  show  that ;  and 
he  is  at  liberty  to  do  so  when  the  circumstances  are  such  as, 
»ugh  not  an  actual  eviction,  yet  are  tantamount  to  it.  It 
be  hard  on  a  man  who  assents  to  the  new  title  if  he  might 
^ftssent  to  a  new  arrangement  with  the  party  claiming,  without 
out.  Another  point  in  this  case  is,  whether  or  not  the 
itions  of  Cotton  are  receivable  in  evidence,  to  show  that  in 
first  instance  there  was  a  holding  under  Ingram  as  to  the 
called  the  Shoulder  of  Mutton  and  the  other  premises, 
that  some  rent  was  paid  for  them  by  Cotton  to  Ingram. 
1  Cotton's  death  the  plaintiff  comes  mto  possession  as  his 
»nal  representative,  and  makes  a  contract  with  the  defendant, 
at  the  same  time  Ingram  gives  the  plaintiff  notice  to  quit  the 
The  plaintiff  thereupon  goes  out  of  certain  portion  of 
and,  according  to  the  language  of  the  judge,  the  notice  to 
had  determined  the  plaintiff's  tenancy  as  to  the  premises,  for 
he  paid  the  10«.  What,  therefore,  has  been  done  between 
im  and  the  defendant  is  this :  contemporary  with  or  preceding 
notice  to  quit,  Ingram  had  gone  to  him  and  said,  I  forbid  you 
longer  paying  rent  to  the  plaintiff,  and  thereupon  the  defen- 
Tefosed  to  pay  any  rent  to  the  plidntiff.  The  judge  found  that 
^rmined  the  tenancy  as  to  some  part  of  the  premises.  The 
then  proposed  to  supply  the  gap  by  Cotton's  declarations, 
the  rent  was  paid  for  the  Shoulder  of  Mutton.  Now  declara- 
of  a  deceased  tenant,  as  to  the  party  under  whom  he  held, 
always  been  admissible  in  evidence,  and  I  cannot  see  why 
are  not  receivable  to  let  in  that  part  of  the  case  as  proposed 
lie.     Suppose  a  tenant  in  fee  lets  for  a  term,  and  the  lessee 

rerleases,  and  then  the  tenant  in  fee  determines  the  term,  may 
the  underlessee  holding  on  show  the  termination  of  the  mesne 
phmcy  ?  That  seems  to  me  no  more  than  showing  that  his  land- 
WS%  title  has  expired.  If,  then,  the  declarations  of  Cotton  ought 
rluive  been  received  in  evidence,  they  might  have  gone  to  raise  a 
■wtion  of  title  between  Ingram  and  the  plaintiff,  when  it  would 
K^e  been  the  duty  of  the  judge  to  surcease  and  go  no  fui*thcr  into 


question.  Several  matters  are  agreed  on  which  ui 
tion  of  title.  It  was  contended  by  the  pliuntiff  th 
paid  for  a  part  of  the  liouee  only ;  and  by  Ingrai 
the  whole  iiouee,  that  it  was  paid  for  the  whole 
wa«  not  a  mere  stranger ;  but  he  occupied  the  pr 
10s.  a  year  to  Ingram.  There  was  uo  suffident  gi 
for  excluding  the  declarations  of  Cotton. 

ErLE,  J. — The  qiieation  in  dispute  was,  whethe 
at  liberty,  without  giving  up  possession  of  the  demi 
show  that  his  landlord's  title  had  expired.  I  thi 
defence  was  admissible.  Since  Ballt  v.  H'eilwood 
several  decisions  to  the  contrary  of  what  woe  then 
sucli  decisions  have  reason  on  their  side.  If  this 
tenant  would  be  liable  to  pay  to  his  landlord,  and  i 
entitled  to  the  premise?,  and  it  is  not  right  to  ma 
twice.  If  that  defence  was  admissible,  it  is  for  t 
whether  the  defence  is  raised  bond_fide;  and  if  it 
of  title  at  once  arises.  Cotton's  declarations  were 
tended  to  show  that  the  title  was  in  Ingram;  ft 
WHS  that  he  had  paid  rent  for  these  very  premises 
the  plaintiff  is  the  representative  as  executor  of  Co 
this  was  a  question  of  title,  the  jurisdiction  of  the  ( 
at  an  end. 

Crohpton,  J. — T  do  not  know  whether  it  has  y 
whether,  when  the  tenancy  has  expired  as  to  part, 
to  an  action  for  the  rent  pro  tanto.  But,  without 
there  should  have  been  an  eviction  or  not,  I  agree 
the  court  that  the  question  of  title  arises,  and  that 
the  judge  of  the  County  Court  from  going  on  -mth 
Ntw 
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VICE-CHANCELLOR  STUART'S  COURT. 

March  12,  1853. 
Ratcliffe  v.  Winch. 

actice —  Legacy — DevastavU — Administration  suit — Injunction. 

alee  will  be  restrained  from  proceeding  in  an  action  in  the  County 
\rt  under  sectimi  65of9Sf\0  Vict,  for  a  legacy  under  50/.,  after 
^ee  pronounced  in  a  suit  in  this  court  for  the  administration  of 
testator's  assets,  although  the  legatee  submitted  to  take  a  judg^ 
\t  against  the  executor  de  bonis  propriis  only^  on  the  allegation  of  a 
astavit. 

^UPELL,  Q.  C,  moved  in  this  suit,  in  which  a  decree  for 
the  administration  of  a  testator's  estate  had  been  pronounced, 
a  legatee  might  be  restrained  from  proceeding  in  an  action 
lenced  in  the  County  Court  against  the  executor  (the  defen- 
in  this  suit)  for  his  legacy  (under  50/.) 

ippj  contr^,  submitted  that  the  right  to  sue  for  a  legacy  under 
a  the  County  Court  having  been  expressly  given  by  the  9  &  10 

c  95,  s.  65  (extended  by  the  13  &  14  Vict.  c.  61),  this  court 
1  not  restrain  a  legatee  from  pursuing  his  right.  In  this  case 
egatee  alleged  a  devastavity  and  asked  for  judgment  against 
xecutor  de  bonis  propriis,  and  he  was  ready  to  submit  to  take 
judgment  only,  instead  of  the  usual  judgment. 
le  Master  of  the  Rolls  said  this  was  the  common  case.  If 
executor  had  wasted  the  assets,  and  therefore  made  himself 
i  de  bonis  propriisy  this  court  would  not  allow  any  claimant, 

decree  in  a  suit  for  administration  of  assets  to  go  into  the 
ity  Court  and  sweep  away  the  assets  of  the  executor,  to  the 
(dice  of  the  general  class  of  legatees. 
IS  Honour  granted  the  injunction. 


Castrique  v.  Page. 

Septal  of  proviso  by  tubfequent  tnetttuitUnt  eimt 
deprive  plaintiff'  of  eotU — CHi/  Small  Deia  Ad 
c.  IxxviL,  «.  119,  120,  and  121. 

lUe  City  of  London  Small  Debt*  Act,  14  ^  15  VuA 
deprive*  of  eoiU  the  plaintiff^  m  cerOm  aetiotu  > 
tvperior  cottrb,  which  might  under  that  act  hav*  & 
the  Sheriff'i  Court,  unlets  a  verdict  it  givtujvr  mm 

By  sect,  120,  the  plaintiff  is  deprived  of  costs  in  etrti 
superior  courts,  where  less  than  2U/.  is  recovered,  an 
KiUh  the  necessity  of  a  suggestion. 

Held,  that  the  1 19'A  section  was  not  repealed  or  guali, 
section,  and  that  the  effect  of  the  whole  act  in  action 
20L  is  recovered,  was  to  deprive  the  plaintiff'  q^ 
entry  of  a  suggestion  ;  but  that  where  a  sum  amou 
not  exceeding  501,  was  recovered  by  verdiet,  a  n 
entered  to  deprive  the  plaintiff  <f  colls. 

PATEBSON  moved  for  a  rule  callinj;  on  the  j 
cause  wHt  the  roll  should  not  be  brooKbt  i 
tion  entered  thereon,  to  deprive  the  plaintiff  of 
cause,  under  the  14  &  15  Vict  c.  Ixxvii,  s.  119  (€ 
Act.)  The  action,  broueht  in  this  court,  was  on  « 
and  a  verdict  was  found  for  the  plaintiff  for  27£.  X 
(Talfourd,  J.)  refused  to  certify.  The  affidavi 
the  case  within  the  proTieions  of  the  statute, 
resides  in  the  city ;  and  the  pluntiff  within  < 
defendant's  residence ;  and  this  being  so,  the  pr 
enter  a  suggeedon,  Uie  sum  recovered  htaaf^  ove 
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costs :  and  if  a  verdict  shall  not  be  found  for  the  plointifi^  the    Castsiqub 
endant  shall  be  entitled  to  his  costs,  as  between  attorney  and       p  ^* 

int,  unless  in  either  case  the  judge  who  shall  try  the  cause  shall 

tify  on  the  back  of  the  record  that  the  action  was  fit  to  be  1853. 
•light  in  such  superior  court."  The  next  material  section  is  sect.  rv^-gZZjfo-  o/ 
),  which  provides  '^  That  if  in  any  action  commenced  after  the  ttatuu, 
sing  of  this  act  in  any  of  Her  Majesty's  Superior  Courts  of 
ocM-d,  in  covenant,  debt,  detinue,  or  assumpsit,  not  being  an 
ion  for  breach  of  promise  of  marriage,  the  plaintiff  shall  recover 
im  less  than  20i!L,  or  if  in  any  action  commenced  after  the  passing 
this  act  in  any  of  Her  Majesty's  Superior  Courts  of  Becord  in 
npass,  trover,  or  case,  not  being  an  action  for  malicious  prosecution, 
K>r  libel,  or  for  slander,  or  for  criminal  conversation,  or  for 
[action,  the  plaintiff  shall  recover  a  sum  less  than  5Ly  thefplaintifF 
lU  have  judgment  to  recover  such  sum  only,  and  no  costs,  except 
le  cases  hereinafter  provided,  and  except  in  the  case  of  a  jndg- 
by  default;  and  it  shall  not  be  necessary  to  enter  any  suggestion 
\e  record  to  deprive  suoh  plaintiff  of  costs,  nor  shall  any  such 
itiff  be  entitled  to  costs  by  reason  of  any  privilege  as  attorney 
"leer  of  such  court  or  otherwise."  [Jebvis,  C.  J. — How  is  it 
lible  the  court  can  say  that  sect.  120  repeals  the  section  which 
■lediately  precedes  it  ?  The  two  sections  received  the  royal 
int  at  the  same  time,  and  became  law  the  same  day ;  it  would 
%n  absurdity  to  say  that.]  Yes,  the  language  of  the  statute  is 
and  the  two  sections  are  not  so  contradictory  that  they 
^t  both  be  read  together.     For  this  reason  the  rule  should  be 


znp  showed  cause  in  the  first  instance. — If  the  119th  section 
15  Vict,  c  Ixxvii.  were  to  prevail,  a  suggestion  would  no 
|i>t  be  proper;  but  the  succeeding  section  has  the  effect  of 
ling,  or  at  least  modifying,  that  section.  The  120th  section 
Jy  inconsistent  with  it,  for  the  proceeding  by  suggestion 
^ressly  taken  away,  and  the  depriving  the  plaintiff  of  costs 
to  the  cases  there  expressly  mentioned,  e,  ^.,  actions  of 
&C.,  where  less  than  20/.  has  been  recovered,  and  actions  of 
not  being  for  malicious  prosecution,  &c.,  where  less  than  5/. 
tbeen  recovered.  The  119th  section  of  the  City  Act  was 
on  the  129th  section  of  the  9  &  10  Vict  c.  95,  whilst  the 
section  of  the  City  Act  was  the  same  as  the  13  &  14  Vict. 
U,  8.  11,  by  which  the  former  act  was  amended.  If  the 
under  consideration  were  found  in  different  statutes,  one 
have  repealed  the  other.  (See  Ex  parte  CarrutherSj  9  East, 
Rex  V.  Northleach  Union  Roadsj  5  B.  &  Ad.  978.)  A  statute 
be  impliedly  altered  by  a  subsequent  statute  of  the  same 
containing  inconsistent  provisions  {Paget  v.  Foley,  2  Bing. 
691) ;  and  if  a  proviso  in  an  act  of  Parliament  be  repugnant 
sAe  purview,  it  operates  pro  tanto  as  a  repeal,  for  it  contains  the 
■*  intention  of  the  Legislature :  (Attorney^ General  v.  Chelsea 
^^fterworks  Company ,  Fitzgibbon*s  Reports,  195.)  The  City  Act 
*  local  act,  and  must  be  construed  strictly,  as  it  deprives  the 


uie  wni.  aecu  av  proviues  "  xaai  eucn  sum 
proTided  the  defeodant  or  one  of  the  defendan 
cany  on  business,  or  have  employment  vitliin  the 
or  the  liberties  thereof,  at  the  time  of  the  act 
provided  the  defendaDt  or  one  of  the  defendants 
or  carried  on  buaness,  or  shall  have  had  employ 
some  tibie  within  six  months  next  before  the  ti 
brought,  or  if  the  cause  of  action  either  wholly 
therein."  The  suggeation  has  been  taken  away  bj 
and  it  may  well  be  asked,  Is  an  important  clauae  i 
to  be  nullified  by  a  clause  in  a  mere  local  act,  a 
Small  Debta  Act  ?  [Jehvis,  C.  J.— The  court  c 
we  must  cake  the  act  as  we  find  it.^  The  court  i 
a  local  act  strictly  where  it  interferes  with  a  rig) 
Statute  of  Gloucester. 

Paler  ton,  in  reply,  was  not  called  on. 

J&RT18,  C.  J.^It  seems  to  me  that  this  sug 
entered  as  prayed.  Aluch  might,  no  doubt,  be  si 
ling's  view  of  the  statute,  and  possibly  there  has  b 
framing  the  119th  section.  But  the  duty  of  the  co 
and  not  to  amend  acts  of  Parliament ;  and  thougl 
understand  why  the  law  in  the  city  of  London  sh 
that  of  the  rest  of  the  kingdom,  yet,  as  the  langiu 
sections  is  not  conflicting,  it  is  impossible  the  coi 
the  Legislature  had  not  intended  tbe  sections  shoi 
they  are.  The  present  statute,  in  substancej  gays  1 
the  damages  recovered  do  not  exceed  50/.  in  conti 
than  5L  in  tort,  the  plalntiif  should  have  no  costs 
entered  a  suggestion ;  and  that  where  the  damagei 
20^  in  contract,  or  amount  to  5L  in  tort,  the  plain 
no  costs ;    and  it  should  not  be  necessary   for  tl 
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BSWELLy  J. — I   am  of  the   same   opinion.    We  have  no    cawmqub 
of  inquiring  here  why  the  Legislature  have  legislated  as  v, 

ave  done  in  the  119th  and  120th  sections;  but  have  only  to        ^me. 
what  is  there  clearly  said.     It  is  perfectly  plain  that  under        ^^^ 
9th  section  the  defendant  is  entitled  to  have  a  suggestion         — 
J,  and  it  must  be  entered  accordingly ;  for  there  appears  no  ^«Minic<*tm  qf 
why  the  120th  section  should  be  preferred  to  the  others.  t^amte, 

^LiAMS,  J. — I  also  am  pf  the  same  opinion.  We  are 
k1  to  act  on  the  1 1 9th  section ;  but  it  is  said  that  section  has 
spealed.  That  is  not  necessarily  so.  We  cannot  take  the 
berty  of  construction  in  case  of  a  statute  like  this  as  we 
th  inconsistent  and  doubtful  clauses  in  a  will ;  this  suggestion 
berefore  go. 
FOURDy  J.  concurred. 

Ruk  absolute. 


II. 


April  22,  1853. 
Drakeford  t>.  Wallkb. 

Sale  of  goods—  Title  ofvemdor. 

Goods  of  a  deceased  husband  remained  tH  the  vife^t  (i 
session,  who  was  not  his  executrix,  nor  ever  took  oM 
tration.  The  wife  married  again,  and  while  tiviti 
wife,  the  man  sold  the  goodt  to  the  defendant,  and 
with  the  wife's  hnowledgr,  who  apparently  eoHOtrret 
the  sale  the  man  was  convicted  of  liiganqf,  he  havi* 
the  time  he  married  the  plaintiff^  of  which  the  platMt 
The  plaintiff  then  sued  the  defendant  for  the  price  , 

Held,  that  she  was  not  entitled  to  recover. 

THIS  was  an  appeal  from  the  decifiion  of  t 
County  Court  of  Cheshire. 

The  plaint  was  issued  for  the  recovery  of  21t  i 
bold  goods  and  furniture,  sold  to  the  defendant. 

It  appeared  that  the  plaintiff  was  a  widow,  and 
question  belonged  to  her  deceased  husband,  an 
that  they  remained  in  her  possession  until  tbe  sale 
she  not  having  taken  out  letters  of  administratic 
the  executrix  of  her  deceased  husband.  Befi 
married  one  Bnmborough  who  at  that  time  had  i 
of  which  fact  the  plaintiff  was  ignorant,  and  conti 
him  down  to  the  time  of  the  sale.  While  plaintiff 
were  so  living  together  as  man  and  wife,  Bambo 
knowledge  of  the  plaintiff,  and  her  apparent  conci 
goods  in  question  to  tbe  defendant,  and  recei^ 


C0UKT7  COUBTS  CASB8.  115 

oat  be  taken  to  be  at  least  a  consenting  party  to  the  sale ;  and,  if  so,   Dbakbvobd 
.nnot  recover  the  price  from  the  defendant.  Then  again,  her  title     ^^'' 

»  recover  in  this  plaint  is  the  same  as  it  would  oe  were  it  an        

itbn  of  trover  for  the  goods.     She  would  have  no  title  against        1^53. 
ie  legal  representative  of  her  deceased  husband,  although  she  g^  ^rZodt-^ 
^uld  have  a  title  against  a  wrong-doer.     But  the  defendant  \atuu  of  vendor. 
Dt  a  wrong-doer ;  he  acquired  title  through  a  party  put  forward 
f  the  plaintiff  as  the  owner  of  the  goods. 

Miller  J  Seijt.  contr^ — This  sale  was  a  contract  between  the 
sfendant  and  a  third  person.  The  plaintiff  was  not  a  party  to 
i  [Lord  Campbell,  C.  J. — The  marriage  being  void,  what  the 
lintiff  did  in  the  sale  was  sui  juris.']  Bamborough  obtained  pos- 
non  of  the  goods  by  means  of  a  felony  ;  that  gave  him  no  title ; 
I  could  pass  no  property  to  the  defendant.  [Cbompton,  J. — 
lere  was  no  felony  as  to  these  goods.] 

Lord  Campbell,  C.  J. — It  seems  to  me  that  the  appellant  is 
titled  to  our  judgment.     The  plaintiff  does  not  show  that  she 
||  any  property  in  the  goods.     They  came  to  her  possession  from 
t  late  husband ;  there  was  no  absolute  property  in  her.     The 
pendant  was  not  a  wrong-doer,  for,  so  far  as  he  was  concerned,  . 
I  goods  were  sold  to  him  with  her  concurrence.    But  even  if 
I  goods  had  been  her  property — if  she,  being  a  feme  sole,  repre- 
B8  Bamborough  as  having  authority  to  sell,  she  constitutes  him 
f  agent,  for  that  purpose,  and  she  cannot  now  say  that  the  goods 
(re  sold  without  her  authority. 
WiGHTMAN  and  Crompton,  JJ.  concurred. 
•  Judgment  for  the  appellants. 


I  2 


April  26. 18fl3. 

Bebkelet  v.  Eldbbkin. 

JutfymaU—Aetiom  ott. 
An  aetitm  etmnot  be  mamlained  in  lA«  Siqierior  Cou 

ttpon  ajvdgment  of  a  County  Court  wt^er  the  9  ^ 

-^PHIS  WHS  an  action  upon  a  judge  in  Uie  < 

-L    Oundle,  NorthamptoDshire,  for  a  sum  abov 

obtained  under  the  9  &  10  Vict.  c.  95.     And  tbi 

demurred  to. 

Field,  in  support  of  the  demurrer. — This  acl 
because  the  remedy  upon  a  judgment  in  County  C 
from  that  in  the  Superior  Courts.  Under  sect 
County  Courts  can  only  award  exemtum  agMne 
debtor.  And  a  judge  may  order  a.  judgment  d( 
inetalmente.  And  upon  nn  execution,  the  tools 
of  trade  to  the  value  of  5/.  cannot  be  taken; 
power  to  imprison  (sect.  99)  is  in  the  nature  of  : 
contempt  in  caaea  of  fraud,  &c.  The  impriao 
exceed  forty  days;  and,  by  eect.  103,  is  not  to  < 
Action  or  extinguishment  of  the  debt  or  cause  o 
an  action  in  the  Superior  Court  on  a  judemei 
Court  is  held  maintainable,  the  above  provisions  ' 

Millward,  contr^ — This  action  is  muntainabli 
on  which  the  action  is  founded  is,  that  where  a  a 
jurisdiction  has  adjudicated  a  certain  sum  to  I 
person  to  another,  a  legal  obligation  arises  t 
on  which   an   action  of  debt  to   enforce  the  ji 
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to  rescind  or  alter  any  order  previously  made  against  Bemrslbt 

ant,  and  to  make  any  further  order.     So  that  it  is  clear  _    ^^^^ 

ent  in  the  County  Court  is  not   a  final  judgment.        

Sj  J. — Suppose  you  recover  judgment  in  this  action,        1858. 

le  judge  of  the  County  Court  summons  the  defendant,  r-^uIZr  • 
an  order  to  pay  by  instalments,  what  would  be  the  cm^^tai^ 

e  ?]     I  submit  the  power  of  the  judge  of  the  County  Actum  itpon. 

Id  cease  upon  the  judgment  in  this  court  being  entered  ^.?^^^ 

AMPBELL,  C.  J.,  said,  he  was  of  opinion  that  an  action 
laintainable  in  the  Superior  Courts  upon  a  judgment 
in  the  County  Court  Primd  facicy  an  action  could  be 
in  the  Superior  Courts  on  a  judgment  recovered  in  any 
npetent  jurisdiction ;  but  an  examination  of  the  County 
:  (9  &  10  Vict  c.  95)  showed  that  parties  who  recovered 
in  those  courts  were  confined  to  the  specific  remedies 
t  in  that  act  The  intention  of  the  Legislature  was  to 
es  for  obtaining  the  payment  of  debts,  and  it  pointed 
nner  in  which  judgments  were  to  be  enforced ;  but  that 
rould  be  defeated  if  an  action  could  be  brought  on  a 
►f  the  County  Court  in  the  courts  of  Westminster  HalL 
inted  out  a  specific  remedy  against  the  person  and  pro- 
e  debtor.  It  protected  his  wearing  apparel  and  bedding, 
e  tools  and  implements  of  his  trade,  to  the  value  of  5L : 
But  if  an  action  would  lie  in  these  courts  upon  a  judg- 
3  County  Court,  a  Ji,  fa.  might  issue  against  the  goods 
tor,  under  which  the  tools  and  implements  of  his  trade 
iken,  and  thus  he  might  be  deprived  of  the  means  of 
3  daily  bread.  The  act  also  contained  a  provision  for 
ion  of  the  debtor's  person ;  he  could  only  be  committed 
1  cases  of  fraud,  &c  and  then  only  for  forty  days, — the 
)nt  not  being  in  the  nature  of  an  execution  against  the 
:  as  a  punishment  for  contempt  of  court  But,  if  this 
the  Superior  Court  could  be  sustained,  he  might  be 
xecution  the  same  as  if  the  action  had  been  brought 
n  the  Superior  Court.  As  the  act  has  given  the  plain- 
ights  with  new  remedies,  he  (Lord  Campbell)  was  of 
\t  the  parties  were  confined  to  those  remedies.  The 
on  of  the  act  showed  that  the  judgment  of  the  County 
not  final ;  and  it  was  only  on  a  final  judgment  that  an 
Superior  Court  could  be  brought  The  County  Court, 
aent,  had  still  the  jurisdiction  to  remedy  any  grievance, 
tedy  the  manner  in  which  execution  should  take  place 
graent.  The  judge  might  rescind  or  alter  an  order  pre- 
de  as  to  the  payment  of  a  debt  by  instalments  or  other- 
might  make  a  fresh  order  for  the  payment  of  the  debt, 
nd  costs  forthwith,  or  by  instalments,  or  in  any  other 
such  judge  might  think  reasonable ;  and  if  judgment 
ned  in  the  Superior  Courts,  in  an  action  brought  upon 
ent  in  the  County  Court,  the  judge  of  the  County 


COURT  OF  EXCHEQUER. 

Nffotmher  16  and  December  8,  1853 
Austin  <o.  Mills, 

Caute  of  action — Couttttf  Court  Jtu^maU — A 

An  action  u  not  maintainable  in  a  Superior  Omrt  tqK 

a  Coumts  Court,  atabluhed  under  9  &  10  Viet.  c. 

tame  eaute  of  action  for  which  the  plaint  in  the  Qni 

THIS  was  an  action  of  ostumptiL  The  firs 
declaration  was  on  a  judgment  obtained  b 
against  the  defendant,  in  an  action  in  the  Coi 
Durbam,  in  which  a  verdict  had  been  recovere 
There  was  beaides  a  count  for  money  lent,  and  e 
received,  being  the  same  cause  of  action  for  which 
originally  issued  in  the  County  Court.  To  the 
defendant  demurred;  and  to  the  second  he  pleadei 
that  the  causes  of  action  were  the  same  as  those 
plaintiff  had  recovered  judsment  in  the  County  C 
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WBS  admitted  that  the  principle  upon  which  that  case  wad  decided      Austin 
s  new;    and  the    reasons  given   in  the  judgment  of  Lord       j^'' 
vnpbell,  if  carefully  considered,  will  be  found  to  supply  argu-  ^"^ 

mts  in   favour  of  allowing  actions   to  be  brought  on  these        1853. 
Pgments,  for  it  may  be  that  such  a  course  is  the  only  available  j^I"  • 
liiedy  remaining  to  the  judgment  creditor.     An  action  would  lie  cmStyCovrt^ 
i  the  judgment  of  the  old  County  Court.     Williams  ,\.  Jones,  Actum  vp(m— 
ilH  >1  &  W.  628),  and  the  provisions  of  9  &  10  Vict,  c  95,  do  Or^etttm 
tt  oust  the  jurisdiction  of  the  Superior  Courts ;  and  an  action 
m  still  lie  on  a  County  Court  judgment  in  the  Superior  Courts. 
I^n  it  is  said  **  the  judgment  of  the  County  Court  cannot  be 
karded  as  final,  for  the  judge  may  alter  or  rescind  it  as  he 
piks  fit: "  (sect.  100.)    That  section  is,  in  truth,  to  hasten  the 
d^ent  and   execution;  and  it  cannot  be  assumed  that  the 

lent  here  has  been  altered ;  and  if  it  had  been,  it  ought  to 

been  pleaded  puis  darrein  continuance,  or  by  way  of  audita 
^elcu     Then,  as  to  the  second  point,  it  is  not  contended  that  the 

lent  of  an  inferior  court  does  not  extinguish  an  ordinary  debt; 

in  ordinary  cases,  you  can  sue  on  the  judgment  of  the  court 
|; record;    and   the   proceedings    may   be  reviewed    by   error. 

r'nst  the  judgment  of  the  County  Court  established  under 
10  Vict,  c  95,  there  is  no  error ;  and  it  is  contended  no  action 
k  upon  such  judgment.  Usually  there  is  no  action  on  the 
iginal  subject-matter,  because  you  have  your  higher  remedy, 
%9  your  action  on  the  judgment.  It  is  not  clear  that  these 
iffts  record  their  judgments  in  the  same  formal  manner  as  a 
«rt  of  record ;  and  Baron  Parke  expresses  an  opinion  that  it 
not  so  clear  that  these  were  intended  to  be  courts  of  record 
^•U purposes:  (Breese  v.  Owens,  6  Exch.  413.)  [Alderson,  B. 
"*  ippose  the  County  Court  Act  had  expressly  said  you  cannot 
Itain  an  action  on  a  judgment,  would  you  then  have  contended 
an  action  would  lie  on  the  original  contract?] — Unless  the 
tent  is  final,  it  is  no  bar  to  an  action  on  the  original  subject- 
;  and  the  100th  section,  which  gives  power  to  the  judge  to 
9t  and  vary  the  judgment,  shows  that  it  is  not  final.  [Fabk£,  B. 
P  the  juoCTient  is  not  final,  it  cannot  be  pleaded.]  Whatever 
^  be  the  determination  of  the  court  the  plaintiff  is  entitled  to 
[g;nient  on  one  of  the  points.  He  cited  Com.  Dig.  tit.  "  County," 
O,  a  13;  Level  v.  Hall,  Cro.  Jac  284;  Plummer  v.  Woodbum, 
-.  &  C.  625 ;  Fry  v.  Malcolm^  4  Taunt  705 ;  Biddle  v.  Dowse^ 
^  &  C.  255 :  Carpenter  v.  Thornton,  3  B.  &  Aid.  52. 
r^  Janes,  for  the  defendant. — This  court  will  not  reconsider  the 
j^ment  of  the  Queen's  Bench. — [Pollock,  C.B. — If  we  enter- 
doubts,  we  may  send  the  case  up  to  error  with  our  opinions 
1,  otherwise  it  would  go  up  to  error  with  the  additional 
of  our  acquiescence.]  The  main  ground  for  the  decision 
^srhdey  v.  Elderkin  is,  that  it  was  never  intended  by  the  Legis- 
lE^re-  that  an  action  should  be  maintained  on  a  County  Court 
gment  contrary  to  the  scope  and  principle  of  the  act  If  the 
^ment  in  that  case  is  correct,  on  the  ground  that  it  would  be 


and  the  defendant  would  have  no  remedy  or  av 
setting  rid  of  faia  liability  for  coettt.  The  defend 
judgment  on  both  demurrers. 

Untkank  in  reply. — This  court  may  review  the 
Queen's  Bench,  and  eive  their  opinion  aa  the  fii 
fore  I  desire  to  have  tne  opinion  of  the  court  on  be 
is  not  a  final  judgment,  and  upon  that  the  jod 
Campbell  and  Crompton,  J.,  were  founded.  Tb 
be  altered.  [Pollock,  C.  B. — Not  all  the  judj 
mode  in  which  the  sum  recovered  is  to  be  paid, 
judgment  quod  recuperet,  and  then  an  order  of  c 
whole  ia  but  one  order,  and  the  words  "  final 
used  in  section  89,  mean  final  and  conclusive  onl; 
Court 

Pollock,  C.B. — This  was  an  action  of  tu 
County  Court  judgment,  with  a  second  count  □] 
action ;  and  to  the  first  count  there  was  a  demu 
second  a  plea  of  judgment  recovered  on  proceedin 
Court,  to  which  plea  there  was  a  demurrer.  I  hi 
judgment  of  the  couii; ;  and  two  questions  appf 
the  proceedings.  The  first  is,  whether  an  actii 
Superior  Courts  on  a  judgment  obtained  in  a  Co 
second,  whether  such  a  judgment  may  be  plead 
action  for  the  original  debt,  for  which  the  judgmt 
As  to  the  first  question,  the  court  has  already  int 
should  consider  the  case  in  the  Court  of  Queen's  Be 
ElderhtTiy  1  E.  &  B.  805  {ante,  p.  'l  16),  and  which  is  | 
as  an  authority  on  which  they  ought  to  act  in  the  fin 
it  appears  to  be  clearly  their  duty  to  take  a  difie 
utmost  it  comes  to  bv  the  argument  of  the  ulunttl 
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*■    * 

Court  of  Queen's  Bench  or  our  own  acquiescence  in  it  on  the      Aunm 
lent  occasion.     The  second  point  is  this: — it  was  contended  «• 

;  the  judgment  in  the  County  Court  was  no  bar  to  an  action       ^^^^ 
the  original  consideration.     It  was  not  disputed  that  a  final        issa. 

^ent  in  an  inferior  court  for  any  cause  of  action  was  a  bar  to        . 

it  in  any  other  court  for  the  same  cause  of  action;  but*it  was  cw^^ow^ 

led  that  the  judgment  of  the  County  Court  was  not  final,  and  AetUm^pm— 

efore  no  bar  to  such  a  suit,  because  it  was  competent  to  the  OrigUudoam 

nty  Court  judge  to  vary  it  afterwards,  by  virtue  of  the  92nd     v  ««<»•• 

100th  section.     Expressions  at  the  close  of  Lord  Campbell's 

inent,  in  1  £.  &  B.  805,  to  that  effect,  were  made  use  of  in  the 

imeut  before  us,  to  show  that  the  Chief  Justice  was  of  that 

ion.     But  we  think  that  the  expressions  of  Lord  Campbell 

t   been  mistaken  ;  We  do  not  understand  his  lordship  to  mean 

the  judgment  was  not  final,  in  the  sense  that  it  was  in  the 

re  of  an  interlocutory  judgment     We  think  it  is  a  final  and 

plete  decision  of  the  case  to  the  extent  of  the  amount  of  debt 

reen  the  parties.     In  the  County  Court  the  decision  as  to  the 

lint  cannot  be  altered ;  it  ought  not  therefore  to  be  brought 

d  into  dispute  by  an  action  upon  the  original  consideration, 

ing  it  to  a  jury  possibly  to  come  to  a  different  conclusion  from 

which  has  already  been  pronounced  by  a  court  of  competent 

diction.     Consequently  we  think  the  same  question,  whether 

debt  recovered  was  due,   ought  not  and  cannot  be  again 

Sited  in  any  other  court     The  power  of  the  County  Court 

e  is  not  to  vary  the  amount  at  all ;  the  judgment,  that  part  of 

le  quod  recuperet^  is  pronounced,  and  finally  pronounced     All 

the  County  Court  judge  can  do  is,  to  regulate  the  execution 

may  issue  on  the  judgment.     The  judgment  appears  to  be 

and  complete^  find  bv  no  means  in  the  nature  of  an  interlo- 

ry  judgment ;  and  it  is  therefore,  in  our  opinion,  a  bar  to  an 

m  on  the  same  subject-matter  in  any  other  court     We  there- 

tbink  the  judgment  on  the  whole  record  must  be  for  the 

ndant 

Judgment  for  the  defendant,  (a) 


(a)  See  Berkeley  t.  EtderJdn,  anUf  p.  116. 


April  22  and  May  i,  1853. 
Thomas,  App.,  Stephenson,  Bei 

fVeiffkU  and  meartira—Seale»—5  j-  6  fPUL 

By  theS  ^S  Witt.  4,  e.  63  (relating  to  leeigAta  and  t 
an  ituptctor  may  enter  any  ihop  and  examine  all  • 
eleelyardt,  or  other  weighing  maehinet;  and  if  the  m> 
are  unjttst,  the  eame  thall  be  liable  lo  trizure,  and  tA 
poueision  they  are  found  thall  forfeit,  ^. ;  and  onj 
have  in  hit  pouettwn  an  incorrect  or  nnjnil  tteefyard 
machine  ihali  be  liable  to  a  like  penalty. 

By  leeUon  39  all  actiom  for  anything  done  tn  pttmai 
M  examtion  thereof  thall  be  brought  in  the  cownCy  it 
of  action  arites ;  and  the  defendant  may  plead  the  j 
give  the  special  matter  in  evidence,  and  that  the  aett  i 
ntance  or  by  authority  oj  thi»  act ;  and  tf  they  thai 
been  so  done,  ^.  then  the  Jury  shaH  Jlnd  for  tke  digf 

By  tection  40  no  plaintiff  thall  recover  for  a»^  i 
peas,  or  other  wrongfid  proceeding  made  or  eomn 
cution  of  ihit  act,  if  tender  of  tuffieient  amendM 
made,  i^.  : 

Held,  that  the  intpeetor  tea*  notjiuti/ied  in  teixtng  tetJi 
and  that  hit  acting  under  the  bona  fide  belief  that  At 
doing  to  by  the  act  did  not  entitle  him  to  tie  vet 
teelion  39. 

APPEAL  from  the  County  Court  of  'Windsor 
This  was  an  action  for  seizing  and  taking 
acalcB  of  the  plaintiff  by  the  defendiint,  and  cout 
to  his  own  use. 

The  plaintiff  was  a  mealman  at  Eton,   and  th 
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i  bond  fide  belief  that  he  was  acting  by  the  anthority  of      Thomas 
Will.  4,  c.  63.     The  judge  of  the  County  Court  ruled  g^jp^goH 

efendant  had  no  authority  to  take  away  the  scales  under        

)  statute,  and  that  his  acting  under  the  bond  fide  belief       1853. 
as  authorised  to  do  so  did  not  entitle  him  to  a  verdict ;    w^^ZT.^ 
judgment  for  the  plaintiff,  damages  2L  5^.,  the  value  of,  nwatmiii 


ell  {D.  Power  with  him),   for  the  appellant— By   the  ***  J^*» 
11.  4,  c  63,  s.  28,  it  is  lawful  for  any  inspector  authorised 

under  the  hand  of  any  justice,  &c.  at  all  seasonable 
nter  any  shop,  &C.  within  his  jurisdiction,  wherein  goods 
exposed  for  sale,  &c.  and'  there  to  examine  all  weights, 

steelyards,  or  other  weighing  machines,  &c. ;  and  if 
1  examination  it  shall  appear  that  the  siud  weights  or 
are  light  or  other  otherwise  unjust,  the  same  shall  be 
be  seized  and  forfeited ;  and  the  person  in  whose 
the  same  shall  be  found,  shall,  on  conviction,  forfeit,  &c 
person  who  shall  have  in  his  or  her  possession  a  steelyard 
weighing  machine  which  shall  be  found  incorrect  or 
unjust,  &c  shall  be  liable  to  a  like  penalty."  [Lord 
L,  C.  J. — Surely  it  cannot  be  contended  that  this  section 
power  to  seize  and  take  away  scale&]  Then,  secondly, 
lant,  being  a  public  officer,  and  having  acted  under  the 
belief  that  he  was  authorised  by  the  act  to  take  away 
les,  is  entitled  to  the  protection  of  sections  39,  40.  By 
},  in  all  actions  for  anything  done  in  pursuance  of  this 
;he  execution  of  the  powers  or  authonties  thereof,  the 
may  plead  the  genersil  issue,  and  give  in  evidence  that 
rere  done  in  pursuance  or  by  the  authority  of  this  act ; 
ly  shall  appear  to  have  been  so  done,  &c.  then  the  jury 
for  the  defendant  By  section  40,  no  plaintiff  shall 
r  any  irregularity,  trespass,  or  other  wrongnil  proceeding 
^mmitted  in  the  execution  of  this  act,  if  tendler  or  suffi- 
ids  shall  have  been  made  by  the  party  who  shall  commit 

[Lord  Campbell,  C.  J. — The  defendant  refused  to 
he  scales ;  that  cannot  be  in  pursuance  of  the  act]  In 
rooday^  9  M.  &  W.  736,  commissioners  empowered  to 
hes,  &c.  to  be  opened,  enlarged,  &a  took  the  plaintiff's 
*ut  his  consent,  for  the  purpose  of  widening  tne  ditch, 
g  no  power  to  take  land  for  that  purpose ;  yet  it  was 
the  defendant  might  tender  amenos  for  such  wrongful 
ere  the  defendant  might  have  tendered  amends ;  and  if 
led  to  the  protection  of  section  40,  he  is  also  entitled  to 
tion  of  section  39,  as  both  are  founded  on  the  same 
]  if  acting  bond  fide  gives  him  the  protection  of  the  one 
must  of  the  other  also. 

for  the  respondent. — Without  the  act  done  is  an  act 
iirsuance  or  execution  of  the  statute,  sect  39  does  not 
defendant  to  the  verdict  It  is  clear  the  defendant  was 
rized  to  seize  the  scales,  and  the  act  does  not  give  a 


Lord  Cahpbeix,  C.  J. — This  waa  an  ^pesi 
the  County  (!)ourt  judge  of  the  county  of  £ 
was  brought  by  a  shopkeeper  against  the  inspeo 
measures  for  seizing  some  scales  that  were  unj 
day  we  intimated  a  clear  opinion  that  the  c 
justified  by  the  5  &  6  Will.  4,  c  63,  b.  28,  in 
plaintiff's  scales  as  forfeited,  although  the  pi 
incurred  a  penaltv  -,  but  we  took  time  to  con 
finding  that  the  defendant  acted  bond  Jidt^  or 
that  he  was  acting  in  putBuance,  and  by  the 
statute  entitled  him  to  a  verdict.  It  is  impoc 
any  certain  rule  applicable  to  all  the  Tarioua  £ 
the  protection  of  public  functionaries  who  may 
the  exercise  of  a  statutable  authority,  honestly  I 
are  justified  or  that  they  might  be  exempt  froi 
seems  more  reasonable,  and  more  in  conformi 
hitherto  pursued  by  the  Legislature,  to  hold  1 
tended  wholly  to  free  them  from  technical  difiScu 
their  defence,  and  to  exempt  them  from  the 
must  follow  a  verdict  agunst  them  if  they  arc 
compensation  for  the  wrong  which  they  have  oi 
mitted.  The  second  question  in  the  case  dep 
an  examinaUon  of  sections  39  and  40  of  the  5 
Looking  only  to  the  first  of  these  two  aectio! 
some  ground  for  contending  that  if  the  grieva 
appeared  to  have  been  done  in  pursuance  of  the 
a  verdict  for  the  defendant,  altnongh  not  doD« 
rity  of  the  act,  and  although  there  has  been  no 
and  DO  payment  of  money  into  court;  hut  the 
we  think,  shows  eatjsfactonlr  that  the  act  was  o 
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b  the  jury  may  think  an  adequate  compensation  for  the  wrong      Thomas 

Although  there  is  some  change  of  phraseology  in  this  ^* 

>n,  as  the  expression  occurs,  "  in  the  execution  of  the  act,"  ^mov. 

Eul  of  *^  in  pursuance  of  this  act,"  it  seems  clearly  to  extend        1S53. 
-egularities  where  the  party  bondjide  believed  that  in  what  he        ^TZ„^ 
e  was  justified  by  the  act.     That  being  so,  it  is  impossible  to    J^nsru^ 
iive  that  the  Legislature  intended,  where  such  irregularities      &afef— 
occurred,  to  entitle  the  defendant  to  a  verdict,  on  simply  *  ^  ^  ^^  *» 
ng  that  what  he  did  without  the  authority  of  the  act,  he  did        ^' 
rsuance  of  it,  and  in  the  belief  that,  under  the  statute,  he  was 
ied  in  doing  it.    We  are  therefore  of  opinion  that  the  County 
t  judge  was  right  in  his  decision  on  both  questions,  and  that 
ppeal  must  be  dismissed,  with  costs. 

Appeal  dismissed. 


COUKT  OF  EXCHEQUER. 
May  4  and  7,  1853. 

BuGGE,  Appellant,  and  Mavtbt,  Bespondent. 

ress  far  rent — Abandonment  by  landlord — Right  to  distrain  again, 

re  a  landlord  has  distrained  for  rent  and  has  a  fair  opportunity  of 

^king  out  the  payment  of  the  rent  by  a  first  distress^  if  he  abandon 

eh  distress  he  cannot  distrain  again, 

Te  therefore  a  tenant  before  distress  had  committed  an  act  of  bank- 

picyy   andj   after  advertisement  of  the  goods  for  sale  under  the 

tiressy  the  petitioning  creditor  had  served  a  notice  on  the  auctioneer 

d  to  proceed  with  the  sale,  and  the  landlord  had  therefore  abandoned 

'$  distress : 

ij  thai  the  landlord  had  no  right  to  distrain  a  second  time,  and  that 

f  could  not  recover  for  a  pound- breach  in  respect  of  the  second 

biress, 

ICHARD  BUGGE,  tne  appellant,  brought  an  action  against 
»  Thomas  Mawby,  the  respondent,  in  the  County  Court  of 
folk,  holden  at  King's  Lynn  in  the  same  county,  to  recover 
n  him  the  sum  of  29/.  9s,  and  the  judge  of  the  said  court 
ing  decided  aiid  determined  the  said  action  in  favour  of  the 
x>ndent9  and  the  appellant  being  dissatisfied  with  the  said 


nipt        

To  otah  paid  rent-charge ... 


The  action  came  on  to  be  tried  on  the  15th  Deo 
the  following  facta  were  proved  or  admitted: — 
Bobert  Atmorc,  mentioned  in  the  partict 
becamej  on  the  5th  April,  1847,  tenant  from  yea 
to  determination  at  the  end  of  any  year,  bj  a  i 
to  the  appellant,  Richard  Bugge)  of  a  mill,  cotts 
acres  of  laud,  at  the  yearly  rent  of  50L,  payabh 
the  10th  October,  the  S&  January,  and  the  I 
year,  under  and  by  virtue  of  a  certain  agreement 
the  23rd  March,  1S47),  and  made  between  the 
first  part,  the  said  fiobert  Atmore  of  the  secc 
said  Robert  Atmore  and  John  Atmore  of  the  th: 
Robert  Atmore  was  also  tenant  under  parol  ag 
appellant  of  another  piece  of  land  contuning  ab( 
the  yearly  rent  of  6^,  so  that  the  total  yearl; 
payable  to  the  appellant  by  Robert  Atmore  wool 
Robert  Atmore  continued,  from  the  time  of  i 
ment,  in  occupation  of  the  premiaea  as  tenant  to 
the  6th  August  last,  when  he  clandestinely  quitt 
of  the  said  cottage,  mill,  and  land,  and  fied  fr 
thereby  committed  an  act  of  bankruptcy. 

No  notice  had  been  ^iven  to  detenmne  the  tei 
cottage,  mill,  and  lands  under  the  said  agreement 
Atmore  at  the  time  of  his  flight,  bd  a  nu 
name  of  Crisp,  who  lived  in  a  cottae^  part 
premiseB,  adjoining  the  mill.  About  tne  9th 
appellant  heard  of  his  tenant's  QJi^t,  and  went 
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Atmore's  return,  and  he  went  to  see  that  the  property  was      Buggs 
ken  care  of.    Daring  the  month  of  September  last,  substantial      ^- 
pairs,  at  a  cost  of  70/.  were  done  to  the  mill,  under  the  direction       JH^' 

the  appellant     The  appellant  acted  under  the  advice  of  his       isss. 

Icitor,  who  recommended  him  not  to  take  possession  of  the        

smises.  The  appellant  and  his  solicitor  agreed  to  let  the  r«i<-^SJ«Sii- 
smises  from  the  1 3th  October  1852,  to  one  Frost,  as  tenant  from  meiu--Rigkt  to 
BIT  to  year  conditionally,  the  condition  beihg  for  the  relinquish-  <'w*rBii  t^gam. 
itkt  of  the  tenancy  by  Frost  upon  any  claim  being  made  to  it 

Atmore,  or  any  one  claiming  through  or  under  him;*  and 
^08t  then  entered  upon  the  premises  in  pursuance  of  such  agree* 
snt.  The  respondent,  as  assignee  under  a  fiat  in  bankruptcy 
beequently  issued  against  Atmore,  let  the  eddish  of  the  land  to 
ost.  All  rent  up  to  Lady-day  1852  has  been  paid.  The 
pellant,  previously  to  the  13th  October,  had  paid  the  sum  of 
9s.  for  tithe  rent-charge  of  the  said  premises  payable  on  the 

October.  For  the  sum  of  28/.,  being  the  amount  of  half-a- 
ir^s  rent  up  to  the  11th  October  the  appellant,  on  the  12th 
lober  1852,  distrained  certain  goods  and  chattels  then  being  in 
I  upon  the  said  miU,  cottage,  and  lands^  and  kept  possession  of 
t  distress  till  the  18th  October,  when  the  goods  and  chattels 
trained  were  advertised  for  sale,  and  were  then  about  to  be  sold 
auction  by  one  Bell  Daws,  an  auctioneer,  on  the  appellant's 
lalf.  On  the  same  day,  a  notice  in  writing,  signed  by  the 
pondent,  was  served  upon  the  said  Bell  Daws,  and  was  by  him 
[imunicated  to  the  appellant,  which  notice  was  in  the  words  and 
ires  following : — 


« 


The  Bankrupt  Law  Consolidation  Act  1849. 

**  In  the  Court  of  Bankruptcy. 

•  In  the  matter  of  Robert  Atmore,  late  of  Gaywood,  in  the 
mtv  of  Norfolk,  miller. 

'  Take  notice  that  a  petition  for  adjudication  of  bankruptcy 
By  on  the  16th  October  instant,  filed  in  the  Court  of  Bankruptcy, 
ndon,  against  the  above-named  Robert  Atmore,  by  me  the 
lersigned  Thomas  Mawby,  of  Gaywood,  in  the  county  of 
vfolk  farmer,  one  of  the  creditors  of  the  said  Robert  Atmore 
m  said  Robert  Atmore  having  in  the  month  of  August  last 
iconded  from  his  creditors) ;  and  that  it  is  the  intention  of  me, 
I  said  Thomas  Mawby,  forthwith  to  proceed  in  the  matter  of 
fc  said  petition.  This  is  therefore  to  require  you  not  to  sell  or 
k^rwise  dispose  of  the  goods,  chattels,  and  effects  now  being  in 
I  about  the  premises,  lately  in  the  occupation  of  the  said  Robert 
Knore,  at  Gaywood,  aforesaid,  or  any  of  them ;  and  which  goods, 
fcttels  and  effects  advertised  for  sale  by  you  this  day,  are  now  or 
edy  were  the  property  of,  or  in  the  possession  of,  th&  said  Robert 
more. 

^  And  take  further  notice  that  in  the  event  of  your  selling,  or 
fc>crwise  disposing  of,  the  said  goods,  chattels,  and  effects,  or  any 


eatialied  by  the  a&td  dietress. 

Od  the  23rd  October  1852  the  said  Bobert  j 
declared  a  bankrupt  upOD  a  petition  for  adjudicst 
presented  by  the  respondent  on  the  16th  Octc 
year;  and  on  the  lOtn  November  following  thf 
appointed  the  creditors'  assignee  of  his  estate  aa 
messenger  of  the  Court  of  Bankruptcy  took 
goods  and  chattels  of  the  said  Robert  Atmore,  « 
upon  the  sud  mill,  cottage  and  lands. 

On  the  16th  November  1852  the  respondent 
the  plaintiff  that  the  said  arrears  of  rent  and 
should  be  paid  on  the  day  after  the  goods  and  cj 
Robert  At  more  should  be  sold. 

On  the  same  16th  November  the  said  eiims  t 
being  still  unpaid  to  the  appellant,  the  appellant, 
the  pavment  of  the  same,  again  seized  and  distra 
and  chattels  then  being  in  and  upon  the  said 
land  for  the  said  rent  and  Uthe  rent-charge  eo  du 
aforesaid,  of  which  second  distress  the  respondent 
that  it  was  made,  had  notice. 

On  the  I7th  November  the  said  goods  and  chal 
distrained  by  the  appellant,  as  last  aforesaid,  wc 
about  to  be  sold  by  auction  by  the  said  BeU  I^ 
and  by  the  authority  of  the  respondent.  Wher* 
any  sale  thereof,  and  whilst  the  appellant  still 
the  said  goods  and  chattels  so  seized'  and  diet 
aforesaid,  the  appellant's  solicitors,  on  his  behalf 
said  Bell  Daws  and  the  respondent  the  following 
signed  by  the  appellant's  sud  solicitor : — 

"To  Mr.   Bell  Daws,  to  the  messenger  in  pt 
Thomas  Mnwhv.   fi(>)<iirnf>e  or  r(>nritpd    ntrna- 
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said  Richard  Bngge^  for  half-year's  rent  in  respect  of  the  said  Buoob  • 

nises,  up  to  Michaelmas-day  last — ^Witness  my  hand  this  15th  mawbt. 

'ember,  1852,  ' 

"  Edwd.  Lake  Swatman."  ]^ 

he  siud  Bell  Daws  (by  direction  of  the  respondent),  notwith-    DUtrutfor 
ding  the  said  last^mentioned  distress  (and  in  defiance  of  the  ^'^!^7f^''*f^ 
est  of  the  bailiff  of  the  appellant,  who  had*  made  the  distress  dktnm  %m^ 
he  17  th  November),  sold  all  the  said  goods  and  chattels  so 
"ained  by  the  appellant  as  last  aforesaid,  and  paid  over  to  the 
Dudent  the  proceeds  thereof,  being  upwards  of  30/.,  after 
tcting  the  expense  of  the  sale.     The  said  Bell  Daws,  nor  the 
indent  have  ever  paid  to  the  appellant  the  said  sum  of  2%L 

IL  9s.  so  refipectively  due  to  him  for  rent  and  tithe  renta- 
ge as  aforesaid,  or  either  of  them. 

pon  the  above  statement  of  facts,  the  appellant  contended  that 
-as  entitled  to  the  judgment  of  the  court  upon  three  grounds. 
by  that  the  second  distress  made  on  the  16th  November,  1852, 
i  legal  distress,  and  available  for  the  said  arrear  of  rent  due  to 
appellant  (the  same  bein^  less  than  a  year's  rent),  and  that  the 
>naent,  having  caused  the  goods  and  chattels  then  distrained 
in  the  possession  of  the  appellant  to  be  sold,  and  having 
Ved  the  proceeds  of  such  sale  after  he  had  notice  of  such 
id  distress  and  of  the  appellant's  claim  for  rent,  was  legally 
e  to  pay  the  appellant  the  amount  so  due  to  him  for  rent  as 
isaid.  Secondly,  that  the  respondent  was  liable  to  pay  the 
sums  so  due  to  the  appellant  K>r  rent  and  tithe  rent-charge  as 
»aid,  under  and  by  virtue  of  his  promise  made  to  the  plamtiff 
le  16th  November  last;  and,  thiraly,  that  under  and  by  virtue 
le  acts  of  Parliament  now  in  force  concerning  bankrupts,  the 
Ilant  was  entitled  to  recover  the  said  half-yeaors  rent  and  tithe 
-charge. 
be  judge  decided,  first,  that  the  second  distress,  made  on  the 

November,  1852,  was  illegal ;  and  that  therefore  the  appellant 
not  entitled  to  recover  upon  the  first  ground,  upon  which  he 
Bnded  that  he  was  entitled  to  the  judgment  of  the  court 
ndly,  that  the  respondent's  promise  of  the  16th  November, 
1^  not  being  in  writing,  was  not  binding  upon  the  respondent, 
diat  the  appellant  was  not  entitled  to  recover  upon  the  second 
nd  upon  which  he  contended  that  he  was  entitled  to  the  judg- 
t  of  the  court.  And  the  judge  accordingly  determined  the 
action  in  the  respondent's  ravour.  The  judge  did  not  notice 
us  judgment  the  third  point  urged  on  behalf  of  the  appellant 
jadge  also  held  that  there  was  no  eviction  of  Robert  Atmore 
he  appellant  from  the  premises,  or  any  part  of  them. 
he  question  for  the  opmion  of  the  court  is  whether,  under  the 
^  statement  of  facts,  the  appellant  is  entitled  to  recover  from 
respondent  the  said  sums  of  28/.  and  1/.  9«.,  or  either  of  them, 
he  court  is  of  opinion  that  he  is  so  entitled,  the  judgment  is  to 
ntered  for  the  appellant  accordingly  ;  otherwise  the  judgment 
he  court  below  is  to  be  affirmed. 

OL.  II.  K 


Baoenor,  3  Bro.  &  Biog.  662 ;  Deaoton  t.  Crott, 
defendant  was  liable  to  pay  under  his  parol  pro 
pluntiffonthe  16th  November.  Although  the 
rapt,  the  money  realised  was  available  to  b 
(12  &  13  Vict  c  106,  a.  129.) 

Paskb,  B. — Can  you  recover  in  the  Count; 
ctum  for  rent  that  which  is  in  reality  a  ponnd-bri 

Pollock,  C.  B. — That  is  not  a  point  aubmi 
was  no  objection  to  form  in  the  court  below. 

Parke,  B. — With  respect  to  the  first  pointy 
opinion,  although  the  casea  require  contdderaUoi 
wrong  in  relinquishing  possession  of  the  first  d 
yon  make  out  that  because  the  defendant  haa  1 
that  he  ie  therefore  liable  for  rent  ? 

death/,  for  the  respondent,  the  defendant  belo 
upon. 

Fabke,  B.,  after  going  through  the  case. — 
statement  of  facts,  the  appellant  contended  that  1 
the  judgment  of  the  court  upon  three  grounds: 
second  distrcaa,  made  on  the  16tb  November,  1 
distress,  and  available  for  the  same  arrear  of  rent 
lant  (the  eamo  being  less  than  a  year's  rent),  and 
dent  having  caused  the  goods  and  chattels  then  i 
the  poBsesBion  of  the  appellant,  to  be  sold,  and  bi 
proceeds  of  such  sale  after  he  had  notice  of  sue 
and  of  the  appellant's  claim  for  rent,  was  legally 
appellant  the  amount  bo  due  to  him  for  rent  as  oni 
that  the  respondent  was  liable  to  pay  the  aaid  bi 
appellant  for  rent  and  tithe  rent-cnat^e  as  afbrea 
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ill  certain  creditors  on  the  part  of  the  bankrupt  should  take       Buoor 
session  of  it     The  learned  judge  found  as  a  matter  of  fact  ^^ 

t  there  was  no  CTiction ;  therefore  we  cannot  treat  it  as  an        ^^^ 
istioD.     On  the  first  question,  the  jury  found  the  second  distress        1S53. 

I  made,  and  therefore  the  appellant  was  not  entitled  to  recover.    ^^ 

I  are  of  opinion  in  the  first  place,  that,  if  we  look  to  the  form  rent-^lZmZn- 
ity  the  plaintiff  reallj  has  not  shaped  his  case  as  he  ought  to  mmt—Rufiuto 
«   done;  for  his  claim  in  this  case  was  not  that  the  second  «'»*<»■«*» «v»*»- 
was  a  legal  distress,   as  it  ought  to  have  been,  but  his 
is  for  pound-breach.     But  ¥rithout  giving  a  judgment  on 
I;  ground,  as  we  are  unwilling  to  hold  the  parties  strictly  to 
iters  of  form  in  the  County  Court,  we  are  of  opinion  that,  on 

merits,  the  learned  judge  decided  the  case  rightly.  The  ques- 
VIA  whether  the  second  distress,  which  was  made  on  the  16th 
rember,  was  a  lawful  distress.  There  is  nothing  more  clear  than 
;  a  person  cannot  twice  distrsun  for  the  same  goods ;  if  he  has 

an  opportunity  of  levying  the  amount  of  the  first  distress,  it 
vexatious  in  him  to  levy  the  second,  unless  there  be  some 
1  ^ound  for  him  to  distrain  a  second  time — as,  for  instance,  in 
case  put  by  Lord  Mansfield,  in  3  Burr.,  if  there  has  been  some 
as  to  the  value  of  the  goods,  and  he  fairly  supposed  the 
to  be  of  the  proper  value  at  the  first  time  it  was  taken,  and 
found  it  to  be  insufiicient,  he  then  might  distrain  for  the 
Binder ;  or  if  the  tenant  has  done  anything  equivalent  to  saying 
>rbear  to  distrain  now,  and  postpone  your  distress  to  some  other 
Sty"  then  he  may  make  a  distress  a  second  time ;  but  if  there  is  a 

opportunitv,  and  there  is  no  lawful  or  legal  cause  why  he 
ila  not  work  out  the  payment  of  the  rent  by  reason  of  the  first 
ress,  it  is  his  business  to  work  it  out  by  the  first  distress,  and  he 
lot  distrain  again.  It  is  not  a  question  whether  he  might 
Kitain  an  action  for  use  and  occupation ;  and  many  of  the  cases 
1  apply  to  that.     The  levy  by  distress  was  not  good,  unless  it 

shown  the  distress  formed  a  satisfaction.  The  principle  on 
(ih  a  man  cannot  distrain  twice  is,  that  he  must  not  twice  vex 
tenant  by  the  exercise  of  this  summary  remedy :  therefore  the 
Stion  in  this  case  comes  simply  to  this — whether  the  notice  that 
I  given  by  the  petitioning  creditor,  who  at  the  time  had  no 
arest  whatever^  and  was  only  mentioned  in  the  petition — 
siher  a  notice  by  him  to  the  landlord  to  desist  from  selling  on 
first  distress  was  a  cause  or  excuse  for  his  abstaining  to  exercise 
power  of  distress.  We  are  all  of  opinion  that  it  was  not;  that 
fma  a  mere  threat,  an  idle  threat,  which  he  might  have  dis- 
irded,  and  ought  to  have  disre^rded ;  and  it  is  wrong  to  say 
fc  this  is  done  by  the  act  of  the  defendant ;  for  at  the  time  the 
Badant,  through  his  agent,  made  this  statement  that  he  would 
ig  an  action  for  that  seizure,  he  had  no  interest  whatever  in 

sabject-matter ;  he  was  not  assignee.  Therefore  we  consider 
a  as  a  mere  idle  threat  from  a  stranger,  who  had  no  power  to 
sarfere  with  the  distress,  and  the  landlord  ou^ht  to  have  gone  on 
k  dktrained;  and  if  he  had  done  so,  he  would  haveVorked  out 

K  2 


UouDt;  Uonrt  is  atbrnied  witb  costs. 

JMdff. 


COURT  OF  QUEEN'S  BENCE 

May  %  1653. 

Reg.  o.  Dowuna 

Iruolvent — Rehearing —  Wtarramt 
When  an  order  for  rthearing  t^  an  intolvenfs  petiium  i 
the  County  Court,  and  the  imolvcnl  negketM  to  atta 
hearing,  a  warrant  for  hit  appreheniion  may  be 
County  Court  under  the  1  ^  2  Viel.  e.  IIO,  j.  96,  oi 
e.  102,  t.  10. 

A  RULE  nisi  was  obtuned  on  a  former  day  for 
the  judge  of  the  Couoty  Court  at  York,  (XHni 
issue  his  warrant  for  the  apprehension  and  commi 
of  William  White,  an  iasolTent  debtor,  porauaot 
Vict  c  110,8.  96, 

It  appeared  that  the  insolvent's  petition  came 
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m  said  court  according  to  such  order  for  rehearing,  it  aliall  be        Bbo. 
■fbl  for  the  said  court  to  order  such  prisoner  to  be  apprehended    j.    ^' 

K  oommitted  to  custody  in  such  prison  as  the  court  shall  direct,        

9  to  iaeae  its  warrant  accordingly,  and  to  cause  such  prisoner  to       isss. 
Ibiondit  up  for  examination  as  often  as  to  the  said  court  shall    ,  "IZ<— . 
'^  fit      Tne  judge  of  the  County  Court,  thinking  that  he  had    a^wm^— 

*  ^'  tion,  declined  to  make  such  warrant  Wamuu. 

U  and  C.  Pollock  showed  cause.  —  The  order  for 'the 
_  was  made  by  the  County  Court  judge  on  the  authority 

case.  Ex  parte  PhilUps,  In  re  Gabbum,  21  L.  J.  379,  Q.  B. 
pi  pcnnt  now  to  be  determined  is,  what  is  the  next  step  to  be 
Im  when  the  insolvent  neglects  to  appear  on  the  day  fixed  for 
I  rehearing.  The  1  &  2  Auct.  c  110,  s.  30,  enacted,  that  three 
imiissioners  should  make  circuits;  ^'and  that,  upon  such  pri- 
ier's  appearance  before  such  commissioner  on  his  circuit,  it  shall 
lawfol  for  such  commissioner  to  make  all  such  orders  and  to 

0  all  such  directions,  and  to  do  all  such  matter  and  things  re- 
nte for  the  discharging  or  remanding  of  such  prisoner  and 
ttrwise  respecting  such  prisoner,  and  his  schedule,  his  creditors, 

1  assignees,  as  the  said  Court  for  the  Relief  of  Insolvent  Debtors 
jT  make,  give,  order,  &c.  Then  the  10  4&  11  Viqt  c.  102,  s.  10, 
ilishes  the  circuit  of  the  commissioners,  and  gives  the  Insolvent 
ort  power  to  refer  the  petition  for  hearing  to  the  County  Court, 
1  enacts,  *^  that  any  court  to  which  any  such  petition  shall  be 
referred  shall  have  and  possess  the  same  power  and  authority 
th  respect  to  every  such  petition,  and  shall  make  all  such  orders, 
^  all  such  directions,  and  do  all  such  matters  and  things  requi- 
9  for  the  discharging  or  remanding  of  such  prisoner,  and  other- 
le  respecting  such  prisoner,  his  schedule,  creditors,  and  assignees, 
Lthe  said  Court  for  Relief  of  Insolvent  Debtors  or  any  com- 
■Boner  thereof  might  make,  give,  or  do,  in  the  matters  of  peti- 
■8  heard  before  such  court  or  commissioner  under  such  act" 
per,  supposing  the  insolvent  to  be  without  the  jurisdiction  of  the 
innty  Court,  to  whom  is  the  warrant  for  his  apprehension  to  be 

ed  ?     It  is  submitted  that  the  Insolvent  Court  is  the  proper 
to  issue  its  warrant  under  sect  96  of  1  &  2  Vict  c  110, 
not  the  County  Court     (The  statute  1  Geo.  4,  c  119,  and 
k  rules  of  practice  for  County  Courts,  125  to  129,  were  also 

jGrtffUSf  in  support  of  the  rule. — In  Ex  parte  Phillips^  it  was 
Birmined  that  the  Insolvent  Court  has  no  power  to  make  an 
3Br  for  the  rehearing  of  a  petition  of  the  insolvent,  which  had 
■l  originally  heard  in  the  County  Court,  and  therefore  it  is 
knitted  that  the  County  Court,  having  made  such  order  for 
*^aring,  is  the  proper  court  to  issue  the  warrant  for  the  appre- 
^on  of  the  prisoner  if  he  neglects  to  appear  on  the  rehearing. 
^on  10  of  10  &  11  Vict  c  102,  is  amply  sufficient  to  give  them 
•  |x>wer.  The  same  power  is  given  to  the  County  Court  as  the 
<^tvent  Court  possesses,  and  the  jurisdiction  of  the  Insolvent 
^M  extends  over  all  England.     The  same  difficulty  arises  on 


powera  aa  are  exercised  by  the  losolvent  Court, 
the  County  Court  has  authority  to  do  what  is  n 
exercise  of  auch  powers.  It  baa  power  to  issue  its 
attendance  of  the  insolTent  at  the  rehearing  of  bit 
so,  such  a  warrant  ought  to  issue.  At  present  I 
whether  such  warrant  can  be  executed  out  of  th 
the  County  Court.  We  ehould  not  grant  a  moiufi 
bring  tbe  judge  into  peril  by  issuing  such  warrant 
peril  in  granting  the  warrant,  for  it  is  a  lawful  wai 
that  warrant  for  the  apprehension  of  the  insolv 
beyond  the  juriediction  of  the  County  Court,  v 
called  upon  to  deterniine. 

The  rest  of  tbe  court  concurring, 

Rule  ahiolute  to  iitue  a  warrant  at  the  ter 
1  §-2  VicLc.  110. 
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COURT  OF  QUEEN'S  BENCH. 

May  9>  1853. 

Reg.  t;.  Habden. 

Jurisdiction— TiUe—M  ^  12  Vict.  c.  123. 

action  may  he  maintained  in  the  County  Court  to  recover  the  expenses 
ncurred  by  a  public  body  in  removing  a  nuisance  by  virtue  of  the 
11  4-  12  Vict.  c.  123,  s.  3  (The  Nuisances  Removal  Act),  against  the 
mmer  of  the  premises,  even  though  the  ownership  of  the  premises  is 
Ksputed  by  the  party  from  whom  the  expenses  are  claimed. 

RULE  nisi  was  obtained  on  a  former  day  for  a  mandamus  to 
^  the  judge  of  the  County  Court  of  Northwich,  Cheshire, 
nmanding  him  to  issue  execution  for  the  payment  of  ISL  1 5s. 
[t  appeared  that  the  guardians  of  the  Northwich  Union  had 
ained  an  order  of  justices  for  the  cleansing  of  a  ditch,  of  which 
•.  Holland  was  alleged  to  be  the  owner.  Mr.  Holland  denying 
I  ownership  and  neglecting  to  cleanse  the  ditch,  the  guardians 
lercd  it  to  be  done;  and  the  sum  of  18/.  \5s.  was  claimed  as  the 
>enses  of  such  cleansing.  The  guardians  proceeded  under  the 
usances  Removal  Act  (11  &  12  Vict.  c.  123,  s.  1)  against  Mr. 
>lland,  as  owner,  by  complaining  before  a  justice,  and  obtained 
5  order  for  cleansing  the  ditch.  The  justices  declined  to  order 
p.  Holland  to  pay  these  expenses,  as  he  wholly  denied  being  the 
Tier  of  the  ditch:  ^see  sect.  3.)  The  guardians  then  sued  Mr. 
)Iland  in  the  Nortnwich  County  Court  for  the  expenses.  The 
fendant,  Mr.  Holland,  appeared,  protesting  against  the  jurisdic- 
n  of  the  County  Court,  as  he  disputed  that  he  was  the  owner  of 
J  ditch,  and  so  the  title  came  in  question  within  sect.  58  of 
h  10  Vict.  c.  95 ;  but  the  case  was  tried  before  a  jury,  and  they 
'e  a  verdict  for  the  guardians  for  18/.  15^.  The  judge,  however, 
ised  to  issue  execution  or  order  payment,  as  he  thought  he  had 
jurisdiction  under  the  circumstances. 

?he  following  are  the  material  parts  of  the  11  &  12  Vict.  c.  123, 
•  By  sect  3,  such  expenses  "  shall  be  deemed  to  be  money 
I  for  the  use  and  at  the  request  of  the  owner  or  occupier  of  the 
uises,  in  respect  whereof  such  expenses  shall  have  been  in- 
-ed,  and  may  be  recovered  as  such  by  the  guardians,  in  any 
inty  Court,  Civil  Bill  Court,  or  (in  Scotland)  before  the  sheriff, 
he  magistrate,  or  justices  of  the  peace;  or  such  guardians  may. 
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^>^       if  they  shall  think  fit,  leoover  8iibh  ezpenees  bdbra  two  ^ 
Aa 

IROei  and  HoBtmd  showed  csuse.  and  JniMat  snpmrti 
»«»       role. 

LoED  Campbell^  C.  J. — I  am  of  ofiaiim,  that,  althoQ| 
qiiesti<m  of  title  does  arise,  the  3id  section  cf  11  &  IS  Yiet 
"  *m:^  ovmndes  the  58th  sect  of  9  &  10  Vict  c.  S5«  and  in  tx^ 
^  gives  the  ConnW  Court  joriscUction  to  determine  who  is  tin 

pier  or  owner  of  the  premises,  and  to  make  an  oider  npon  1 
the  costs  and  expenses  incurred  hy  the  goardSansi  If  toe  ji 
the  County  Court  has  not  mrisdiction,  the  Srd  section  of 
wonid  be  inoperative,  and  there  would  be  no  mode  of  reoc 
the  money.  The  act  gives  a  new  power,  and  provides  a  i 
for  recovering  the  expenses,  and  that  remedy  may  be  puisiu 
withstanding  sect.  58  of  9  &  10  Vict  a  95. 
The  rest  of  the  court  concurring, 

JEafeaifi 


iinl  ^ 


COUNTY  COURTS  CASKS.  187 


COURT  OF  QUEEN'S  BENCH. 

May  24,  1853. 
Davies  y.  Fletcheb  and  othebs. 

imprisonment — Commitment  by  County  Court  for  not  appearing 
rsuant  to  judgment  summons  under  sections  98  and  99  of  County 
urt  Act — Arrest  after  payment  of  debt  and  costs  to  plaintiffi 

lintiffl  having  obtained  judgment  in  the  County  Court  for  debt  and 
is  ;  upon  failure  of  the  defendant  to  pay,  tooh  out  a  judgment'Sum' 
*ns  under  section  98  of  9  ^  10  Vtct.  c,  95  ;  which  was  personally 
Ted  upon  the  defendant.  He  did  not  appear  pursuant  to  that 
nmons,  and  the  County  Court  judge  ordered  him  to  be  committed  to 
ison  for  seven  days,  or  until  discharged  by  the  due  course  of  law, 
^e  clfirk  of  the  court  made  out  the  warrant,  which  was  delivered  to 
*•  bailiff,  and  the  defendant  was  afterwards  arrested  under  that  war- 
ni.  before  the  arrest,  he  had  paid  to  the  plaintiff  the  amount  of 
bt  and  costs,  and  notice  of  that  payment  had  been  given  by  the 
untiff  to  the  clerk  of  the  court, 

t  action  for  false  imprisonment  against  the  clerk  and  bailiff  of  the 
urt  I 

,  that  the  payment  was  no  supersedeas  of  the  warrant,  and  that  the 
rest  under  it  was  lawful. 

ilESPASS  for  false  imprisonment  against  the  clerk  and 
bailiffs  of  the  Southwark  County  Court  At  the  trial 
re  Coleridge,  J.,  in  Surrey,  a  verdict  was  entered  for  the 
idants ;  but  leave  was  given  to  the  plaintiff  to  move  to  enter 
verdict  for  him,  with  one  farthing  damages.  « 
appeared  that  the  plaintiff  had  been  sued  by  one  Stretfield 
be  Southwark  County  Court  for  a  debt,  and  that  on  the 
!\.pril,  1852,  he  obtained  judgment  for  \l  \5s.  9d,  debt,  and 
d.  costs,  to  be  paid  to  the  clerk  of  the  court,  at  his  office,  on 
efore  the  8th  April.  The  amount  not  being  paid  pursuant  to 
order,  a  judgment-summons  was  afterwards  issued  under 
on  98  of  the  County  Court  Act  (9  &  10  Vict  c  95),  requiring 
lefendant  (the  present  plaintiff)  to  appear  on  the  21st  of  June 
nswer  questions  touching  his  estate  and  effects,  &c;  and  upon 
return  of  that  summons,  the  defendant  not  appearing,  personal 
ice  of  the  summons  was  proved,  and  the  judge  then  ordered 
defendant  to  be  committed  to  gaol  for  seven  davs,  or  until  he 
dd  be  discharged  by  due  course  of  law.     Under  that  order 


their  duty,  he  could  not  interfere.  The  letter  bi 
wards  found,  Fletcher  then  ordered  the  discharf^e 
who  brought  this  action  for  the  imprisonment  whicli 
under  the  warrant  A  rule  having  been  obtained 
verdict  found  for  the  defendant,  and  to  enter  it  for 

M.  Chambers  and  Lmh  now  showed  caus& — fin 
action  was  inaufficicnt,  for  not  specifying  in  which 
Westminster  the  action  was  to  dc  broughL  Secoi 
dants  were  completely  justified.  The  warrant  woe 
under  sections  98  and  99  of  9  &  10  Vict.  c.  95;  ai 
to  the  judgment  creditor  was  no  supersedeas  of  the 
was  issued  to  enforce  a  commitment  for  contempt, 
of  obtaining  a  diacharge  from  imprisonment  under  1 
of  preventing  its  execution,  was  to  make  an  api 
court;  and  toe  defendant  Fletcher  had  no  author) 
discharge.  (They  referred  to  section  1 10  of  the  atj 
of  commitment  for  nonpayment  only,  the  party  m 
133,  procure  his  discharge  by  paying  the  full  amoui 
but  that  rule  has  no  npplicatlon  here. 

Pearton,  coQtr^ — This  warrant  was  merely  civ 
was  superseded  by  payment,  just  as  in  the  ca»e  of 
to  the  sheriff.  If  this  were  not  bo,  why  ehonld  the 
and  costs  be  indorsed  on  the  warrant  ?  The  paymei 
ie  the  substantial  object  of  the  proceeding ;  and  th< 
the  substance  of  such  proceedings :  (Bonafotu  t.  • 
316;  Flielips  v.  Barrett,  4  Price,  23;  fl^.  t.  Ti 
CoujUy  Covrt  of  Surrey,  21  L.J.  310,  Q.  B. ;  1  Ca 

Lord  Campbell,  C.  J. — I  am  ot  opinion  th 
Coleridge  properly  directed  a  verdict  for  the  defi 
case.     By  sect.  99  of  the  County  Court  Act  it  is 
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-rant  founded  upon  it,  having  legally  issued^  remained  in  full      Davues 
te  at  the  time  of  the  arrest ;  and  all  that  we  have  to  determine    „    ^' 

pvhether  the  arrest  was  lawful.     The  133rd  rule  does  not  apply        

i  case  of  this  sort,  nor  was  any  such  payment  made  as  that  rule        1853. 
aires  ;*but  it  is  said  that  the  payment  to  the  party  of  itself  „^,":      . 
erseded  the  warrant.     I  am,  however,  of  opinion  that  that  is  metJ^in^ 
6o;  the  plaintiff's  contempt  was  not  purged  by  the  mere  pay-  upon  a  judgment 
It  of  the  money;  he  was  lawfully  imprisoned,  and  the  only  *«*»»'»««» j?/*^ 
le  of  procuring  his  discharge  was  under  sect  110  of  the  statute  debt^eatts. 

directions  of  which  were  not  followed.  It  is  indeed  very 
btful  whether  the  plaintiff  was  le^lly  discharged  at  last ;  but 
.11  events  the  imprisonment  whilst  it  lasted  was  lawfuL  None 
he  cases  cited  apply  to  this  order,  which  is  quite  different  from 
ere  order  for  the  payment  of  money. 

jRL.£,  J. — I  am  of  the  same  opinion.  The  warrant  was  law- 
y  issued.  At  that  time  nothing  had  been  paid ;  but  before  the 
tst  Davies  paid  Stretfield,  and  Stretfield  communicated  that  to 
tcher.  Did  that  make  the  arrest  by  the  officers  unlawful  ?  I 
ik  certainly  not.  The  knowledge  of  Fletcher  is  not  the  know- 
^  of  the  officers ;  but,  further  than  that,  I  think  Fletcher  had 
authority  to  order  the  plaintiff's  discharge;  and  even  if  he  had 

in  his  hand  Stretfield's  letter  when  the  officers  came  to  him, 
link  he  would  have  been  right  in  saying  that  he  could  not 
rfere.  No  statute  or  rule  of  court  authorizes  him  to  disohaige 
kTty  under  such  circumstances ;  the  discharge  may  be  obtained 
ipplication  to  the  court  under  s.  1 10^  or  by  payment  to  the 
iff  under  rule  133,  when  the  commitment  is  for  nonpayment; 
neither  of  these  courses  was  pursued.  It  is  said  that  the  letter 
rming  the  clerk  of  the  payment  was  equivalent  to  an  instruc- 

to  a  sheriff's  officer  not  to  execute  a  capias;  but  I  am  of 
lion  that  it  is  not;  and  that  the  clerk  of  the  court  is  not 
aired  to  enter  into  any  consideration  as  to  the  genuineness  of 
I  a  letter.  R.  v.  The  Clerk  of  the  County  Court  of  Surrey  was 
entirely  different  case.  There,  part  having  been  paid  before 
cution,  the  court  held  that  execution  might  go  for  the  re- 
nder; but  here  the  question  is,  whether  the  officers  were 
nd  to  take  notice  of  a  settlement  between  the  parties  behind 
ir  back. 
!!bompton  and  Colebidoe,  JJ.,  concurred. 

Ruk  discharged. 


AprU  28i  1853. 

Reo.  v.  Raines. 

Replevin —  TUU—Juru^tion. 

Tie  County  Court  Aat  jurudietion  to  try  a  quatio*  q^ 

or  ineorporeal  AertditametUt  in  replevin,  and  tu^k  p 

cannot  be  revtoved  from  the  Cmmty  Court,  except  o* 

tiu  eonditivni  in  teelion  1 19,  and  the  nde*  o^  praetiet 

UDALL,  on  a  former  dar*  obtained  a  rule  mti  a 
judge  of  the  County  Court  in  the  Bast  Bidinj 
to  bear  and  determine  a  pUint  in  replevin.  It  a|^ 
the  pUint  waa  ciblled  on  for  hearing,  the  defendant 
question  of  title  was  in  dispute,  and  that  the  judgi 
auction  to  tiy  it,  and  the  judge  vielded  to  the  o 
defendant  did  not  give  a  bond  witn  two  sureties  b 
suit  with  effect,  as  required  by  the  9  &  10  Vict.  o. 
was  urged  in  support  of  the  rule,  that  by  section  1 1 
replevin  iu«  to  be  brought  in  the  County  Court 
section  121  the  action  cannot  be  removed  mm  the 
unless  the  party  who  objects  to  the  action  being  pra 
the  County  Court,  on  the  ground  of  the  title  be 
*'  shall  become  bound,  with  two  sufficient  sureties, 
by  the  clerk  of  the  court,  to  prosecute  the  suit  « 
without  delay."  Rule  194  of  the  County  Court  Pn 
that  all  actions  of  replevin  in  caaes  of  distress  for 
be  tried  in  a  smnoi&ry  way,  as  other  actions  in  I 
under  the  9  &  10  Vict,  c  95  ;  and  rule  197  provid< 
which  a  plaint  in  replevin  may  be  removed  from  the 
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Bko. 

V, 

Raihss. 


185S. 


R^skvm — 


.OBion ;  bat  it  is  now  contended,  on  the  other  side,  that  ss.  119 
121  operate  as  a  partial  repeal  thereof  in  cases  of  replevin, 
I  if  the  court  think  so,  the  judge  of  the  County  Court  is  quite 
ing  that  this  rule  should  be  made  absolute. 

Jdally  in  support  of  the  rule,  was  not  called  upon«  ^^ 

«OBD  Campbell,  C.J. — It  seems  to  me,  takmg  the  two  pro-    jurudictum 
>ns  together,  that  the  condition  in  section  121  must  be  complied  ^^^^^^^^ 
1  by  the  party  objecting  that  title  comes  in  question  before  the    *'**^ 
nt  can  be  removed  in  replevin. 
Nightman,  Eble,  and  Crompton,  JJ.,  concurred. 

Ride  absolute. 


COURT  OF  QUEEN'S  BENCH. 
May  9thy  1853. 

MOBRJS  t7.  BOSWELL. 


pgMeaHonfor  casts  under  the  County  Court  Act — Within  what  time, 

^iaintiff  having  recovered  less  than  20/.  is  not  bounds  in  making  an 
ptpUceUionfor  his  costs,  to  come  in  the  course  of  the  next  term  after  the 
ddict  or  atcarfl.  And  where,  the  action  having  been  referred,  the 
W'lMraior  made  his  award  on  the  9th  June  for  a  sum  less  than  20L, 
9m  application  made  on  the  7  th  February  in  the  following  year  : 
d^  not  too  late. 

^  JBLIS  was  a  rule  calling  upon  the  defendant  to  show  cause  why 
he  should  not  pay  the  plaintiff  his  costs  of  this  action.  The 
ion  was  brought  to  recover  more  than  20/. ;  but,  upon  a  refer- 
^  the  arbitrator  had  awarded  less  than  that  sum.  The  award 
ft  made  and  published  on  the  9th  June,  1852 ;  and  on  the  7th 
bu  in  this  year  an  application  for  costs  was  made  by  the  plaintiff 
^  judge  at  chambers.  That  application  was  opposed  on  the 
tind  tnat  it  was  too  late ;  and  the  case  of  Orchard  v.  Moxhay 
L.  T.  255;  16  Jur.  124;  and  n.  to  Asplin  v.  Blackman^  7 
oh.  IL  387)  was  cited,  upon  the  authority  of  which  it  was  said 
%  Alderson,  B.  had  refused  a  similar  application.  The  learned 
^b  (Erie,  J.)  therefore  declined  to  make  the  order,  but  referred 
matter  to  the  court.  The  present  rule  was  consequently 
«uned. 
tjush  showed  cause. — This  motion  ought  to  be  made  within  a 


LoiU>  Campbell,  C.  J.|  dow  delivered  the  ji 
court. — We  took  time  to  consider,  to  consult  our 
in  the  Court  of  Exchequer.  We  have  consulted  t 
agree  now  that  the  application  for  coeta  under  th 
Act  does  not  come  too  late.  Whea  the  applicati 
my  brother  Erie,  he  refused  it  on  the  authorif 
decision  of  my  brother  Alderson  in  the  Court  of  1 
that  proceeded  on  a  misconception  of  our  decieic 
Orchard  v.  Moxhay,  which  merely  went  to  this,  th 
gainst  a  judge's  order  you  must  come  in  the 
succeeding  term,  and  did  not  at  all  apply  to  th< 
original  application  should  be  made  for  costs. 
Baron  Alderson  having  been  misinformed  with 
decision,  all  my  brothers  now  agree  that  the  appli 
under  such  circumstaDcea,  come  too  late,  and  ttut 
not  at  all  prejudiced.     Therefore  the  rule  will  be  a 


[Se«  nsxt  cue.] 
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COURT  OF  EXCHEQUER. 


May  6  and  9,  1853. 


Reid  v.  Gabdikeb. 


Concurrent  jurisdiction — Costs. 

ause  in  which  the  Superior  Courts  had  concurrent  jurisdietionj  was 
Hed  the  2nd  February^  1862,  and  a  verdict  having  been  returned  for 
\e  plaindffy  an  application  was  made  on  the  26th  January^  1853,  to  a 
tdge  at  chambers^  under  15  4*  16  Vtct,  c.  54,  s.  4,  for  an  order  for 
te  plaintiff's  costs.  The  judge  dismissed  the  summons ;  and  on  the 
1st  of  April  the  plaintiff  obtained  this  rule: 
dj  that  the  application  was  made  in  time. 

DW.  JAMES  showed  cause  against  a  rule  calling  on  the 
defendant  to  show  cause  why  the  bill  of  costs  of  the  plaintiff 
sin  should  not  be  taxed  and  paid.  The  cause  was  tried  on  the 
.  February,  1852,  before  the  judge  of  the  Passage  Court  at 
erpooL  Tlie  claim  was  for  12^,  and  a  verdict  passed  for  the 
ntiff  for  2L ;  and  no  application  had  been  made  to  tax  the  costs 
a  summons  was  taken  out  on  the  26th  January,  1853.  This 
imons  the  learned  judge  (Alderson,  B.)  had  dismissed.  The 
stion  was  whether  such  an  application  must  not  be  made  within 
easonable  time,  and,  if  that  were  so,  was  a  year,  during 
ich  the  plaintiff  had  laid  by,  a  reasonable  time  ?  The  plaintiff 
L  the  defendant  had  been  out  of  the  country;  but  that 
I  immaterial,  since  personal  service  of  the  summons  was  not 
essary.  The  cause  was  at  issue  on  the  24th  November,  and 
rht  have  been  tried  on  the  llth  December;  but  it  was  not  tried 
the  2nd  of  February  following,  at  which  time  the  defendant 
3  out  of  the  country.  The  case  of  Orchard  v.  Moxhay,  16  Jur. 
^,  is  a  decision  against  this  application.  Here  the  plaintiff 
aes  to  the  court  to  review  the  decision  of  a  jud^e ;  there  has 
tn  an  unreasonable  lapse  of  time,  and  the  defenoant's  position 
;ht  by  such  delay  be  materially  altered. 

MUwardy  contrd. — The  case  of  Orchard  v.  Moxhay^  was  not 
^uced  at  chambers,  but  an  article  written  on  it,  and  that  case 
8  decided  prior  to  Aspin  v.  Blackmany  7  Ex.  386.      He  also 


hod  concurreiit  jurisdiction.  The  whole  cause  of 
at  aea,  beyond  the  meutb  of  the  Liverpool  river, 
out  of  the  jurisdiction  of  the  County  Court.  It  ii 
in  which  the  plaintiff  was  entitled  to  his  costs  undi 
the  County  Court  Act  relating  to  concnrreat  jorii 
the  judge  was  satisfied  there  was  concurrent  juris 
bound  to  make  the  order  for  costs;  but  it  was  i 
ground  that  the  applicatioQ  came  too  late.  Mr,  I 
felt  himself  bound  at  the  time  by  the  de<dsion  that 
16  Jur.  124,  and  in  a  note  in  7  Exch.  387;  and  in 
appeal  &om  the  order,  the  court  held  the  applic 
made  in  reasonable  time — t/tat  is  quite  right ;  tHu  i 
from  an  order ;  it  is  an  application  by  the  plaintiff  t 
preliminary  to  getting  iua  costs  taxed.    We  coi 

Sueeu's  Bench  in  this,  that  it  is  in  the  plaintiff'i 
though  he  may  wait  for  eleven  months,  or  Ion, 
mercy  to  the  defendant ;  it  is  not  then  too  late  fo 
make  the  order  uuder  the  last  County  Court  Act,  i 
that  it  was  a  case  of  concurrent  jurisdiction;  th< 
case  the  rule  must  be  made  absolute^ 
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COURT  OF  COMMON  PLEAS. 
January  21,  1853. 

Taylob  v.  Addyman. 

Jurisdictionr  in  detinue — ^9  ^10  Vtct  c.  95 — Extension  Acty 

13  i-  14  Fic^.  c.  61. 

*  County  Courts  retain  the  jurisdiction  of  the  old  County  Courts  to 
'y  actions  of  detinue^  with  this  difference  that  the  amount  is  extended 
»  50/ ;  but  if  in  the  course  of  the  trialj  it  should  appear  that  the 
ktgttels  are  worth  more  than  50/.,  the  jurisdiction  of  the  court  is  ousted^ 
r  in  cases  where  title  to  realty  is  concerned. 

HIS  was  an  action  of  detinue  in  the  County  Court  of  York- 
shire, brought,  as  stated  in  the  particulars  of  demand,  *^  to 
inver  one  petty  cash-book,  one  receipt-book,  one  collecting  book, 
account-book,  and  the  several  other  books,  accounts,  and 
Qinents,  of  the  value  of  50/.,  the  property  of  the  plaintiff,  and 
ch  you  the  defendant  unlawfully  detain  from  him ;  and  take 
ice  that  you  are  required  to  produce  upon  the  trial  of  the  said 
on,  all  the  said  books,"  &c  In  the  summons  served  on  the 
^ndant  the  particulars  of  claim  were  stated  to  be  '^  debt  or 
m^  50L^  It  was  objected  for  the  defendant  at  the  trial,  that 
action  being  substantially  an  action  of  detinue,  the  court  had 
jurisdiction  to  try  it.  The  judge  thereupon  said  he  would  alter 
particulars  of  demand,  and  change  the  form  of  action,  which 
accordingly  did,  by  striking  out  the  words  ^'  unlawfully  detain 
H  him,"  and  inserting  in  lieu  thereof  the  words  **  refuse  to  give 
to  the  plaintiff,  and  have  converted  to  your  own  use,  whereby 
plaintiff  has  sustained  damages  to  the  amount  of  50/."  It  was 
a  objected  for  the  defendant  that  the  judge  had  no  power  to 
ce  such  an  amendment.  The  cause  was  tried  by  a  jury,  and  a 
diet  taken,  under  direction  of  the  jud^e,  for  50l  debt,  and 
9s.  2d.  costs,  which  were  ordered  to  be  paid  on  or  before  3rd  De- 
iber  last.  The  order  contained  an  indorsement  that  execution 
I  to  be  suspended  on  the  books  being  given  up  and  the  costs  paid, 
plication  was  made  ex  parte,  on  behalf  ox  the  defendant,  to 
rtin^  B.  for  a  prohibition,  who  ordered  the  writ  to  go,  expressly 
"aise  this  question,  whether  the  County  Court  has  jurisdiction 
•Qtions  of  detinue. 

^rmplay  now  moved  for  a  rule  to  rescind  the  order  of  Martin,  B. 
^<n^  II.  L 


V  K  lu  V  ici.  c.  aa,  as  one  acij ;  lor,  epeoKing  oi 
taken  by  barristere,  attorneys,  &c.,  it  regulates  tl 
the  amount  of  "  the  debt,  damage,  or  demand  oliui 
in  covenant,  debt,  detinue,  or  amvmptit"  "within 
given  by  that  act."  Section  U  of  the  same  act  d< 
of  costd  who  sues  in  the  Superior  Courts  and  rei 
exceeding  20^  in  covenant,  debt,  detinue,  or  aum 
it  would  follow  that,  if  the  County  Court  has  n< 
detinue,  a  plaintiff  could  not  any  where  recover 
should  not  get  a  verdict  for  more  than  20Z.),  excel 
of  lo«ng  his  costs.  This  would  be  an  obnous  i 
such,  not  contemplated  by  the  statute.  The  actio 
not  always  terminate  by  judgment  for  the  apedfic 
result  in  dnmi^es  for  that  detention  and  coats :  (  f^ 
5  C.  B.  318 ;  Jonet  v.  Dowle,  9  M.  &  W.  19.)  In  tl 
held  that  detinue  was  maint^nable  even  though  the 
verted  before  action.  There  might  be  judgment 
alone,  and  not  for  the  goods.  [Jebtis,  C.  J. — ^ 
tender  of  the  goods  can  you  taJce  damages  alone 
authority  of  Phillips  y.  Jtmei,  19  L.  J.  374,  Q.  I 
Such,  20  L.  T.  Kep.  141  ;  Herny  v.  EarU,  8  M. 
the  other  side  it  may,  perhaps,  be  contended  tha 
County  Court  to  have  had  jurisdiction  in  detii 
jurisdiction  was  ousted  by  the  changing  of  the  act 
from  detinue  into  trover.  [MAnLE,  J. — That 
Can  the  judge  alter  any  action  in  which  he  has  i 
Another  question  arises — Could  the  parties  have  c 
alteration  ?  [Madle,  J. — The  answer  is,  they  o 
judge  bad  no  power;  and  if  that  be  so,  the  ps 
could  have  no  power  to  change  the  form  of  act 
question  of  amendment,  there  was  a  case  in  the  Qi 
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;  that  can  be  said  by  the  other  side  is,  that  the  County  Court      Tatlob 
^naion  Act  mentions  actions  of  detinue.    Whoever  drew  the    j^dtm ai^ 


Euid  11th  sections  of  that  act  seemed  to  think  that  the  juris- 
on  of  these  courts  extended  to  actions  of  detinue;  but  the  i^^^* 
ons  themselves  give  no  such  jurisdiction,  and  it  cannot  by  j,„.Jdi^_ 
ication  be  extended.  [Maule,  J.,  referring  to  sect.  58  of  Extmtitm  Acl 
10  Yict.  c.  95,  asked  whether,  in  the  present  case,  any  debt 
lamage  was  claimed  above  20/.]  There  is  here  no  debt  or 
laM  daimed.  [Williams,  J.— The  object  of  the  plaint  is  the 
leT]  No.  The  object  of  the  plaint  is  the  article  itself, 
inue  cannot  lie  in  the  County  Court  unless  power  be  given  to 
court  by  express  words ;  which  is  not  the  case  here.  Where  a 
ion  brings  detinue  for  goods,  value  50/.,  the  action  may  in 
ity  be  for  articles  worth  more  than  50/1 ;  and  the  judgment 
^  be  for  the  goods,  and  is  conclusive  as  regards  the  property. 
BYis,  C.  J. — The  form  of  the  writ  of  execution  in  detinue 
rs  that  the  defendant  has  an  option  to  deliver  the  goods  in 
ue  or  pay  the  value.  If  he  will  not  give  up  the  goods,  or  they 
Bot  be  had,  then,  if  offered,  the  sheriff  must  take  the  value,  and 
the  goods.]  The  provisions  of  the  act  should  be  considered 
lee  whether  they  are  applicable  to  detinue  or  not.  It  is  sub- 
led  that  they  are  not.  In  debt  jurisdiction  attaches  by  sect.  63 
re  excess  is  abandoned;  but  not  so  in  detinue.  What  is 
excess  to  be  remitted    in    detinue?    Is    the    plaintiff    to 

up  some  of  the  articles,  or  a  portion  of  their  value? 
0L.E,  J. — Where  there  are  three  articles  of  the  value 
>/.  each,  why  may  not  the  plaintiff  abandon  one  of  them?] 

the  Extension  Act  enlarge  the  9  &  10  Vict,  c  95,  in 
regard  ?]  It  does  not ;  it  only  extends  the  jurisdiction  as 
nount,  and  not  to  the  causes  or  forms  of  action.  [Jervis, 
—You  say  the  words  "  any  debt  or  damage"  do  not  extend  to 
ae.]  Yes.  [Maule,  J. — ^Does  defendant,  in  his  affidavit, 
that  the  goods  were  of  greater  value  than  50/.  ?]  He  says 
were  worth  more  to  him.  [Maule,  J. — But  that  is  not 
^h.]  Take  the  case  of  a  title-deed, — what  is  that  worth  to 
Dan  who  takes  it  ?  The  defendant  here  called  on  the  judge 
^rtain  the  value  of  the  articles.  Then,  as  to  the  58th  section, 
es  not  in  terms  include  detinue.  The  power  of  execution 
wholly  on  the  94th  section,  which  empowers  the  court  to 
1   execution  against  the  goods,  and  it  is  applicable  only  to  an 

for  the  payment  of  money.  There  is  no  means  provided  by 
ct  for  an  execution  in  the  case  of  a  detention  of  goods.  Ko 
t  there  is  power  in  the  court  to  try  an  action  of  detinue  by 
lOient ;  but  it  can  only  be  on  such  consent.  [Williams,  J. — 
question  is,  whether  the  judge  had  jurisdiction  to  try  the 
I  and  give  this  judgment.]  It  is  whether  he  had  jurisdiction 
r  the  cause  at  all.  [Maule,  J. — Is  it  not,  after  all,  notwith- 
ing  the  amendment,  as  much  as  ever  a  count  in  detinue  ?]  If 
atinues  a  count  in  detinue,  then  it  is  a  count  for  more  than 
and  jurisdiction  is  therefore  ousted.     Looking  at  the  nature 

l2 


{V  &  lU  Vict.  c.  y!>)  must  De  reaa  m  connexion 
as  if  both  were  passed  at  once.  It  may  well  be  tl 
tion  pat  upon  the  first  act  bj  Mr.  Hall  is  correcti 
"  demand  in  the  3rd  section  of  that  act  extends  m 
debt,  damage  or  demand,  where  a  sum  cert«ii 
recovered.  If  that  be  so,  then  we  most  look  bej 
— we  must  regard  the  6th  and  Utb  sections  of 
c  61,  as  if  they  belonged  to  the  9  &  10  Vict.  c. 
llth  section  is  strong:  it  says,  that  if  ia  ac 
brought  in  the  Superior  Courts,  the  pluntiff  rec 
exceeding  20/.,  he  is  to  have  no  costs;  the  con8e< 
would  be,  that  if  the  County  Court  has  not  juri 
of  detinue,  in  every  action  of  detinue  where  the  i 
nnder  20L,  no  action  would  practically  be  inaJD 
plaintiff  could  not  recover  in  the  Superior  Court 
hazard  of  losing  costs.  The  words  "debt,  detinii 
were  introduced  into  that  section  by  a  geni 
experience,  and  with  the  view  of  making  it  plain 
Court  was  to  have  jurisdiction  in  detinue.  Wbc 
the  statutes  show  that  it  was  contemplated  by  the  ] 
the  County  Courts  should  have  jurisdiction  in  de 
County  Court  had  jurii-diction  up  to  40t.,  and  hj 
in  detinue  also.  The  jurisdiction  was  extended 
cited,  first  to  20/.,  and  then  to  50/.  By  the  3rd  n 
Vict.  c.  95,  the  County  Courts  are  to  have  all 
exercised  by  the  old  courts,  and  something  more  ai 
act ;  and  the  58th  section  says,  that  the  County  ( 
general  jurisdiction  in  "  all  picas  of  personal  actioni 
detinue)  where  the  debt  or  damage  claimed  is  not 
Detinue,  then  having  been  clearly  contamplated  by 
we  must  so  construe  the  words  "debt  or  darna; 
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Dvision  is  in  the  63rd  section  for  plaintiff's  reducing  the  amount      Taylor 
'  abandonment  of  excess  above  20/.,  and  the  power  given  to  the    addtmah 

jmdant  by  the  82nd  section  of  paying  money  into  court  in        

jljbfaction  of  plaintiff's  demand,  are  inapplicable  to  an  action  of  i^s- 
tinue.  The  result,  however,  of  that  would  be  6nly  to  reject.  j^^^.r^^^,,,_ 
tinae  from  those  cases.  Mr.  Hall  also  says,  that  sections  90  ExtemionAcL 
|1  98  depend  on  the  amount  of  debt  or  damage  claimed ;  but 
nnder  section  58,  those  words,  ^^debt  or  damage,"  include 
ue,  as  I  think  the^  do,  the  objection  fails.  It  is  further 
that  the  94th  section  cannot  be  so  explained.  That  section 
to  the  mode  of  execution ;  and  it  is  said  that,  because  the 
ie  there  provided  is  not  applicable  to  detinue,  and  no  other 
"^non  for  execution  is  given  in  the  act,  detinue  is  not  included 
jurisdiction  conferred  by  the  act.  But  it  should  be  observed 
the  execution  provided  for  by  section  94  is  only  applicable 
an  order  has  been  made  for  the  payment  of  a  sum  of  money» 
is  altogether  different  from  detinue.  There  is,  however,  m 
a  method  of  getting  execution  in  detinue.  The  3rd  section 
era  to  the  new  courts  all  the  powers  and  jurisdiction  of  the 
Courts ;  and,  as  the  latter  certainly  had  jurisdiction  in  detinue, 
transferred  to  the  new  courts,  and  the  judgment  and  execution 
follow,  as  in  the  former  practice  in  detinue  under  ittsticies  in 
old  courts.  With  respect  to  the  second  point,  whether  the 
bad  power  to  amend  the  plaint  by  altering  the  form  of  action 
did,  the  answer  is  this — if  he  had  no  authority  to  do  so,  it 
iC  be  struck  out,  in  which  case,  it  will  remain  as  before ;  but  I 
Ic  that,  notwithstanding  the  amendment,  the  action  remains 
iui  action  of  detinue. 

tAULE,  J. — I  am  of  the  same  opinion.  I  think  the  two 
lates  referred  to  are  to  be  read  together,  so  that  if  the  first  act 
comprehend  detinue,  it  may  do  so.  The  purpose  is,  I  think,  clear 
Igh  ;  for  the  58th  section  says,  the  court  shall  have  jurisdiction 
«11  pleas  of  personal  actions,"  where  the  debt  or  damage  is  not 
^e  50/. ;  and  detinue  is  a  personal  action.  Looking  generally  at 
ioope  of  the  act,  we  should  see  whether,  without  abandoning  the 
rt  verbal  construction,  we  can  carry  out  the  purpose  of  the  Legis- 
re.  I  think  not  only  that  within  the  general  spirit  of  the  act 
i^ae  is  comprehendea,  but  that  it  is  even  so  by  the  very  letter. 
dons  89,  90  and  91  of  the  first  act  may,  perhaps,  be  instanced,  in 
^  the  provisions  are  not  applicable  to  detinue;  but  the  more 
nt  act  has  the  effect  of  modifying  those  sections,  for  it  imports  the 
:!  ^  detinue."  I  do  not  see  why  a  defendant  in  detinue  should  not 
»>ermitted  to  pay  a  sum  of  money  into  court,  under  section  82,  in 
ifiu^tion  of  the  plaintiff's  demand,  and  succeed  in  case  the 
;telB  should  prove  not  to  be  worth  more  than  the  sum  so  paid. 
to  section  94,  that  does  not  apply  to  cases  where  a  certain 
sific  chattel  is  sought  to  be  recovered.  I  think  that,  looking 
be  words  of  the  58th  section,  or  taking  both  the  acts  together. 
County  Court  has  jurisdiction  in  actions  of  detinue.  The 
Ltels  in  question  here  are,  no  doubt,  of  peculiar  value ;  but  if 


realty  had  been  shown  to  arise.     1  concur,  then 
that  this  rule  must  be  mode  absolote. 

Cbebswell,  J. — I  also  am  of  a  like  opinion.  "] 
9  &  10  VicL  c.  95,  transfers  to  the  new  conrts  ■ 
the  old  County  Courts  for  the  recovery  of  debts 
therefore  detinue  is  included.  Suppoeing  the  56 
apply  to  detinae,  then  the  jurisdiction  would  b 
sum  recoverable  in  the  old  County  Courts — 40i; 
expressly  enlarged  by  the  Extension  Act  up  to  I 
u  included. 

WiLLiAHB,  J. — I  am  of  the  same  opinion.  I 
"  debt  or  damage  "  in  the  3rd  section  of  the  act 
actions  of  detinue  by  the  13  &  14  Vict  c.  61.  A 
that  junediction  was  ousted  because  of  the  value 
if  that  objection  had  been  raised  in  the  course  of 
prevail ;  but  no  auch  objection  was  then  raised,  a 
onnecessary  to  consider  it  now. 
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COURT  OF  QUEEN'S  BENCH. 

June  7,  1853. 

A?  Edward  Botce. 

hbeas  corpus — Several  commitments  b^f- judge  of  County  Court  for 
nonpayment  of  money — New  default — 9  ^  10  Vict.  c.  95,  ss.  99,  100, 
;103. 

iKfer  9  ^  10  Vict.  c.  95,  ss.  99  and  103,  the  judge  of  a  County  Court 
ias  power  to  commit  a  defendant  who  is  summoned  Jor  nonpayment  of 
Money  pursuant  to  a  judgment  of  that  court  as  often  as  a  new  default 
fir  made  ;  and  where  therefore  a  judgment  debtor  has  been  once  com-- 
Witted  for  seven  days  for  nonpayment^  he  may  at  the  expiration  of 
tat  imprisonment  be  again  committed  if  having  the  means  of  paying^ 
e  still  refuses  to  pay^  upon  which^  the  decision  of  the  judge  of  the 
imnty  Court  is  conclusive. 

WKIT  of  habeas  corpus  had  been  issaed  to  the  keeper  of 
-  White-Cross-Street  Prison  to  bring  up  the  body  of  Edward 
rce.  The  writ  was  issued  upon  an  affidavit  of  the  applicant, 
Q  which  it  appeared  that  a  judgment  for  32.  15^.  haa  been 
>vered  against  the  prisoner  in  the  Brentford  County  Court  in 
lotion  of  Clements  y.  Boyce  ;  that  the  judge  had  made  an  order 
payment  by  instalments ;  and  that  upon  default  being  made 
prisoner  had  been  committed  for  seven  days  under  the  99th 
ion  of  9  &  10  Vict.  c.  95,  which  gives  power  of  commitment, 
it  shall  appear  to  the  satisfaction  of  the  judge  of  the  said  court 
t  the  party  so  summoned  has  then,  or  has  had  since  the  judg- 
it  obtained  against  him,  sufficient  means  and  ability  to  pay  the 
t  or  damages  or  costs  so  recovered,"  &c. ;  that  the  prisoner  was 
eequently  summoned  and  committed  three  several  times  for 
y  days  each,  under  the  same  section,  for  nonpayment  of  the 
le  sum. 

rhe  return  to  the  writ  at  first  set  out  only  the  last  commitment, 
.ch  was  good  upon  the  face  of  it ;  but  afterwards  it  was  amended 
consent,  and  both  the  first  and  the  last  commitment,  under 
ch  the  prisoner  was  now  confined,  were  set  out ;  and  the  return 
•  stated  that,  after  the  expiration  of  the  previous  imprisonment, 
lad  been  again  summoned,  when  it  appeared  to  the  satisfaction 
the  judge  that  he  had  had  the  means  of  paying  the  debt  and 
s.     The  prisoner's  affidavit  stated  that  he  had  been  imprisoned 


cauBS  ot  committal  od  doid  occaeiona  were  one 
and  the  first  imprieonment,  therefore,  extinga 
That  no  commitment,  after  the  first,  vould  be  li 
same  order;  but  it  was  the  duty  of  the  judge 
the  original  order  under  the  lOOth  section.  Tl 
warrants  in  both  cases  being  the  same,  showed  thi 
the  same ;  the  words  "  new  default "  showed  til 
commitment  must  be  something  different  [XiO 
C.  J. — Ttiat  was  a  matter  for  the  judge  to  dete 
not  be  intended,  looking  at  the  warrant,  that  the 
the  means,  refused  to  pay  ?  £klg,  J, — Are  not 
commitments  settled  statutory  forms?]  The  for 
the  same ;  it  is  submitted,  therefore,  that,  upon  tl 
there  was  no  new  default  [Eele,  J. — How  ca 
say  that  the  cause  of  both  commitments  was  the  si 
in  August  and  the  other  at  a  different  period? 
with  both  that  the  pneoner  may  have  had  ma 
satisfy  the  judgment,  and  said,  I  will  never  satisfy 
The  cause  of  commitment  must  appear  with  cei 
return  to  a  writ  of  habeas  eorput:  (Bao.  Abr.  Ha 
[Lord  Campbell,  C.  J. — Is  it  not  a  new  defau 
3/.  15f.  in  his  pocket  and  still  refuses?]  It  is 
by  the  first  commitment  the  judge's  power  was  e 
that  the  I03rd  section  referred  to  a  new  defau 
did  not  sufficiently  appear  on  the  return  that  t 
de&nlt 

Lord  Campbell,  C.  J. — I  think  the  prisone 
manded.  The  warrant  is  good  on  the  face  of  it, 
expressly  on  the  words  of  the  99th  sect  9  &  10 
the  warrant  recites  the  summons  and  judgment,  an 
judgment  had  been  obtained,  the  prisoner  had  hi 
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lowledged  his  ability,  and  refused  under  such  circumstances,  -R*  Edward 
judge  was  authorized  again  and  agidn  to  make  out  a  fresh        ^^r^ 
tmt.     We  must  presume  the  judge  did  his  duty ;  he  was  sole        isss. 

:er  upon,  the  question  whether  the  prisoner  had  the  means  of       

ng.     This  is  a  formidable  power  vested  in  a  County  Court  ^°^^^^^ 

e— one  that  is  not  given  to  the  judges  of  the  Superior  Courts ;  wmmitmenu^ 

we  must  suppose  that  he  did  his  dutv.  ^^  defauU, 

0LERID6E,  J. — I  am  of  the  same  opinion.     The  case  turns  on 

uswer  to  two  questions ;  the  first  that  raised  by  Mr.  Francis, 

ther  the  judge  has  power  to  commit  twice  or  more  times  on 

same  ground.    If  he  has  not,  the  committal  (except  it  be  under 

lOOth  section)  could  not  be  sustained;  but  it  would  be  unrea- 

ble  if  it  was  so.     The  judge  would  naturally  be  disposed  to 

sh  a  first  ofience  lightly ;  and  this  construction  of  the  statute 

Id  be  an  inducement  to  the  debtor  afterwards  obstinately  to 

3e.     I  think  that  toties  quoties  a  default  is  made,  the  judge  has 

er  to  commit  for  a  default  of  the  same  kind ;  means  have  come 

le  hands  of  the  prisoner  since  the  judgment ;  the  judgment  as 

lat  must  be  conclusive.     I  think,  therefore,  that  he  should  be 

inded. 

RLE,  J. — It  is  clear  that  the  judge,  under  sect.  103,  has  power 

)mmit  for  every  new  default.     In  case  of  commitment  on  a 

ment-summons  there  is  a  parliamentary  form.     Mr.  Francis 

u'gued  that  there  has  been  two  commitments  for  one  default ; 

upon  the  face  of  the  warrants,  giving  the  judge  credit  for  the 

cientious  discharge  of  his  duty,  they  were  different;  one  was 

i.ugust,  the  other  subsequently. 

ROMPTON,  J.,  concurred. 

Prismer  remanded. 


I 


COURT  OF  EXCHEQUER 

June  n  and  U,  1853. 

Earl  of  HARaiHQTON  v.  Bjuuai 

JurinBelion—9  4-  10  Vict.  e.  95,  t.  122— Aceomcrj 

The   County  Courts  have  juritdietion  under  Ute  121 

either  the  value  0/  the  pretmitee  or  the  rent  did  wtt 

THIS  was  a  rule  for  a  prohibition  to  the  jndge  1 
County  Court  to  reBtrun  bim  fmm  isBaing  k 
Bea«oii  in  respect  of  certun  land  which  bad  been  1 
application  to  him  under  the  122nd  section  of  th 
Act.  At  the  trial  before  tbe  County  Court  jnc 
that  the  rent  of  the  premieee  in  question  was  41/.  ] 
the  jury  found  that  their  value  exceeded  502L  per 
was  thereupon  contended  that  tbe  judge  had  nop 
if  either  the  annual  rent  or  value  excMd  50t  Tbi 
however,  ruled  adversely,  and  judgment  was  given 
against  which  the  defendant  had  appealed,  and  al 
present  rule. 

fflfe  now  showed  cause,  and  contended  that  th 
matical  ^instruction  of  the  122nd  section  must  b< 
tbe  annual  rent  or  the  annual  value  of  the  prenu 
5QL,  tbe  court  should  have  jurisdiction,  and,  that 
immaterial  what  the  value  might  be  so  long  as  tli 
was  less  than  50/. 

BramweU  (with  him  Smith),  contri. — I  shall 
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it  of  rent.    A  tenant  might  take  land  on  a  bnilding  lease  HABBOforov 
25/.  a  year,  upon  which  he  might  bnild  a  house  worth  500/.      bamijlt. 

ear,  and  surely  it  could  not  be  contended  that  on  property  of       ' 

t  value  the  County  Court  had  jurisdiction.     This,  m  fact,  has        i^* 

n  already  decided  in  Crowley  v.  Vitty,  21  L.  J.  135,  Ex. ;  and  ji^^j^on— 

lerson,  B.,  is  there  reportea  to  have  used  the  very  ar^ment    JUoovery  <if 

w  submitted  to  the  court  with  reference  to  the  rent  fonmnff^the     '        '' 

erion.    The  learned  judge  is  there  reported  to  have  said,  *^  That 

not  be  so  alway9.     Suppose  a  man  takes  a  piece  of  land  and 

'8  25/.  a  year  ground  rent,  and  he  builds  a  nouse  on  it  worth 

iL  a  year,  could  the  owner  of  the  land  go  to  the  County  Court 

ler  this  section  ?  " 

\.LDERSON,  B. — I  do  not  think  I  used  that  expression.     If  I 

I  so  then,  I  have  no  doubt  now  that  I  was  wrong. 

H^ise. — Fearon  v.  Norval,  decided  in  the  Queens  Bench,  is  an 

^osite  authority,  and  was  not  cited  when  Crowley  v.  Vitty  was 

tied. 

Pollock,  C.  B. — I  have  no  doubt  that  this  rule  ought  to  be 

charged ;  unless  we  can  read  the  statute  so  as  to  turn  ^'  or  "  into 

nd,"  the  County  Court  has  jurisdiction.     I  am  certainly  not 

posed  to  do  so. 

%XDEB80N,  B. — If  you  wcrc  to  introduce  the  word  *'  either," 

I  read  *^  where  either  the  value  of  the  premises  or  the  rent,"  &c. 

id  not  exceed  50/.  by  the  year,**  then  the  construction  of  the 

tf  on  is  plain  and  undoubted  ;  and  I  do  not  think  that  the  omission 

khat  word  makes  much  difference. 

C^ATT,  B.,  concurred. 

BtiABTiN,  B. — No  doubt  cases  may  arise  where  the  value  of  the 

^mises  may  much  exceed  50/.  a  year;  but  the  Legislature  has 

L  provided  for  those  cases ;  and  if  value  were  to  determine,  that 

>wd  give  rise  to  conflicting  evidence.     I  am  of  the  same  opinion 

*the  rest  of  the  court ;  we  could  not  construe  this  section  in  the 

.J"  contended  for  by  Mr.  BramweU,  without  turning  **  or  ^  into 

Lnd,"  as  in  another  clause  of  this  act  *'may*'  has  been  read 

lall;"  and,  as  far  as  I  am  concerned,  I  will  always  oppose  it. 

^t  a  later  period  of  the  day  the  court  expressed  a  doubt,  and  a 

^  to  have  the  case  re-argued. 

June  13. 

Pollock,  C.  B. — ^We  proposed  to  have  the  case  of  Lord  Har- 
mon V.  Ramsay  re-argued ;  but  on  consideration  we  think  we 
nnot  read  "  or "  for  **  and.**  We  have  since  looked  at  the  act, 
id  the  clear  grammatical  construction  is  strictlv  in  accordance 
ith  what  we  have  decided ;  but  we  are  satisfied  that  if  the  atten* 
m  of  the  Legislature  had  been  called  to  the  point,  the  clause 
mid  have  been  differently  framed,  so  as  to  exclude  the  jurisdic- 
»n  of  the  County  Court  m  such  a  case ;  but  we,  sitting  here  as 
»  do  to  construe  the  acts  of  the  Legislature  as  we  find  them, 
nnot  change  ^^or"  into  ''and,"  or  turn  an  affirmative  negative 


COURT  OF  QUEEN'S  BENCB 

June  13  and  25.  1853. 

Easl  of  HAS^iyQTON  V.  Rahsat, 

JwiK&ition— Recovery  of  teiwflUHtf— 9  ^  10  fiet. 
jRwecrion  of  Unentent*  may  be  rettotured  m  lit  Omn 
9  4-  10  Viet.  c.  95,  t.  122,  tviere  tkt  anniai  rent  payt 
the  tenaHcy  doe*  not  eicceed  50L,  aitkongk  tie  am 
exceed  that  anumnl.  Crompbm,  J.  diuentinUe.  £u 
ti.  Ruasaj,  ante,  p.  154,  confirmed. 

BRAMWELL  {F.  J.  SmUh  with  him)  applied 
prohibition  to  the  judge  of  the  Bromntoi 
County  Court,  to  restnun  him  from  iasuing  a  wnt  o 
certain  land,  for  the  recovery  of  which  the  plwutifl 
plaint  under  9  &  10  Vict  c.  95,  a.  122,  in  the  Conn 
case  was  tried  before  a  jury,  who  found  that  the  rei 
4111  per  annum,  but  that  the  value  wasSlil  per  i 
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Bne  has  been  paid  in  respect  of  the  holding,  whatever  may  be   Habrwotoh 
Talae  of  the  premises.     This  view  is  supported  by  the  decision      baiuat. 

the  Court  of  Exchequer  in  this  case,  and  also  by  the  judgment        

Patteson,  J.,  in  Re  Fearon  v.  Norvall,  18  L.  J.  9,  Q.  B.     The        ^ 
bion   is  limited  to   where   the   tenancy  has  expired  or  been  juritdktUmr' 
"fully  determined,  and  a  summary  remedy  is  given  thereupon.    Beeoveiy  of 
e  defendant  contends  that  this  section  takes  away  the  jurisdiction     ^^w*"*^' 
ere  the  itnnual  value  exceeds  50/.  though  the  rent  does  not ;  but 
s  section   creates  the  jurisdiction,  ana  the  presnt  case  comes 
liin  one  of  the  conditions,  the  rent  being  under  50L  and  no  fine 
''ing  been  paid.     The  alternative  is  put  to  meet  the  case  where 
re   is   no  rent  payable,    and  then  the  annual  value  is  the 
rerion.     In    Crowley  v.  Vitttfy  7  Ex.  319,  the  rent  was  more 
n  50/. 

Bramwell  and  Smithy  in  support  of  the  rule. — The  real  question 

^rhether  the  jurisdiction  of  the  County  Court  is  taken  away,  if 

ler  of  the  conditions  in  sect.  122  do  not  exist.     The   words 

^liere  the  value  of  the  premises  or  the  rent  payable  in  respect  of 

tenancy  does  not  exceed  50/.  by  the  year,  and  upon  which  no 

2  shall  have  been  paid,"  support  the  construction  that  the  juris- 

(ion  is  excluded  when  either  condition  does  not  exist.     The 

cct  was  to  give  a  limited  jurisdiction  and  a  summary  remedy 

ere  the  annual  value  of  the  property  was  under  50/. ;  and,  as  said 

Alderson,  B.,  in  Crowley  v.  Vitty^  rent  is  not  the  criterion  for 

ertaining  whether  the  County  Court  has  jurisdiction  or  not, 

lerwise  a  tenant  for  a  breach  of  covenant  might  be  turned  out 

possession  summarily  in  a  case  where  he  had  built  a  house  of 

^siderable  value  upon  land  demised  for  50/.  per  annum. 

Cur,  adv.  vult 

June  25. 

KiORD  Campbell,  C.J.,  after  stating  that  Erie,  J.,  who 
.8  absent,  bad  seen  the  judgment  of  him,  Lord  Campbell, 
d  concurred  in  it,  proceeded  as  follows : — I  am  of  opinion  that 
s  Court  of  Exchequer  has  put  a  right  construction  on  the 
Sc  10  Vict.  c.  95,  s.  122.  The  object  of  that  section  was  to  give 
landlords  a  summary  remedy  against  tenants  holding  over, 
^hen  the  value  of  the  premises,  or  the  rent  payable  in  respect  of 
e  tenancy,  does  not  exceed  50/.  by  the  year."  Here  the  annual 
lue  did  exceed  50/.,  but  the  annual  rent  fell  short  of  that  sum ; 
ni  the  defendant  contends  that  the  County  Court  has  no  juris- 
c^ion.  It  is  said  that  these  are  alternative  conditions,  and  that  if 
Lher  the  rent  or  the  value  exceeds  50/.  by  the  year,  the  County 
Durt  has  no  jurisdiction.  It  must  be  confessed  that  there  is 
me  carelessness  in  the  wording  of  this  clause,  leaving  it 
iparently  open  to  the  objection  now  relied  on;  but  there  is 
>thing  so  absolute  in  the  language  as  to  justify  the  court  in 
raining  it  against  what  appears  to  be  its  general  intention, 
think  the  effect  of  the  section  is  as  if  the  Legislature  had 
pressly  enacted  that  on  either  condition  existing  the  County 


aathority  in  favour  of  this  rule ;  aod  I  think  th: 
reot  or  the  value  exceeds  50/.  by  the  year,  the  jui 
County  Court  is  excluded.  The  122nd  section  exp 
proviuon  to  cases  where  no  fine  shall  have  been  pa 
It  could  not  have  been  intended  to  give  jaris<uc 
Tvhere  the  rent  ia  under  50/.,  whatever  may  be  I 


Ru 
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COURT  OF  EXCHEQUER. 

November  4,  1853. 

RoBEBTS  V.  Wardell,  ex  parte  M'Fee. 

Interpleader — Rule  145 — ProkUntion. 

interpleader  summons  having  been  taken  out  in  a  County  Courts  was 
farti^  when  the  execution  creditor  made  an  objection  that  the  particular 
^  claim  delivered  under  rule  145  was  insufficient^  and  the  judge 
fcided  in  hisfavoury  and  dismissed  the  summons : 
^  that  a  prohibition  properly  issued  to  restrain  the  further  pro^ 
usdings  of  die  County  Court ;  that  the  jurisdiction  of  the  judge  in 
\e  original  suit  was  suspended  by  the  interpleader  summons ;  and 
\at  he  could  not  give  himself  jurisdiction  by  deciding  upon  a  technical 
'ejection. 

address  of  the  claimant  being  given  at  Elizabeth'terrace^  instead  of 
lizabeth'placey  is  not  such  a  mistake  as  to  make  the  particulars  of 
*mand  delivered  under  the  145<A  rule  void. 

'  this  case  a  plaint  had  been  entered  in  the  Brompton  Court 
(^Roberts  v.  JVardeU),  and,  judgment  having  been  given  for 
plaintiff,  execution  had  issued,  and  certain  goods  were  seized 
which  M'Fee  laid  daim.  An  interpleader  summons  was 
>rdingl7  taken  out,  and  the  claimant's  case  had  been  heard, 
in  it  was  objected,  on  the  part  of  the  execution  creditors,  that 
particular  of  claim  required  to  be  delivered  by  rule  145(a), 
le  for  the  regulation  of  proceedings  in  the  County  Courts, 
suant  to  12  &  13  Vict  c  101,  s.  12,  was  insufficient,  inasmuch 
the   claimant  was  therein  described  as  of  Elizabeth-terrace, 

)  The  145tb  nile  provides  that,  "  whei^  any  claim  is  made  to  or  in  respect  of  any  goods 
lattels  taken  in  execution  under  the  process  of  the  Connty  Court,  or  in  respect  of  the 
leds  or  yalne  thereof,  by  any  landlord  for  rent,  or  by  any  person,  not  being  the  party 
ist  whom  sQch  process  has  issued,  and  summonses  have  issued  on  the  application  of  the 
r  charged  with  the  execution  of  such  process,  »uch  summonses  shall  be  served  in  such 
and  mode  as  hereinbefore  directed  fbr  a  summons  to  appear  to  a  plaint,  and  the  claimant 
be  deemed  the  plaintiff,  and  the  execution  creditor  the  defendant ;  and  the  dainaant  shall, 
clear  days  before  the  day  on  which  the  summonses  are  returnable,  deliver  to  the  said 
r,  or  leave  at  the  office  of  the  clerk  of  the  court,  a  particular  of  the  goods  or  chattels 
ed  to  be  the  property  of  the  claimant,  and  the  grounds  of  bis  claim ;  or,  in  case  of  a  daim 
ent,  of  the  amount  Uiereof,  and  for  whit  period,  and  in  respect  of  what  premises,  the  same 
limed  to  be  due  ;  and  the  namey  deacnptUm,  and  addreu  of  the  daimant  shall  be  fully  set 
in  such  particular,  and  any  money  paid  into  court  under  the  execution  shall  be  retained 
M  derk  till  the  claim  shall  have  beet  adjudicated  upon  :  provided  that,  by  consent,  an 
pleader  caim  may  be  tried,  although  th«  above  rule  has  not  been  complied  with." 


the  insuffidency  of  the  particular  of  &  claim  being 
decided  that  it  waa  Dot  made  too  late,  and  dismisw 
and  the  remedy  of  the  claimant  should  hare  beei 
compel  the  judge  to  proceed  with  the  interpleader 
proper  person  to  decide  whether  the  address  in  tli 
ineafEcient  is  the  County  Court  ju^e ;  and,  if  he 
in  that,  it  is  no  ground  for  prohibition.  If  this 
above  207.  it  might  have  been  a  case  of  appeaL 
jurisdiction  in  the  County  Court  judge,  and  prohi 
at  the  same  time  as  appeal.  In  the  course  of  th 
following  cases  were  cited :  Thompson  v.  Inghat 
Q.  B. ;  Reff.  V.  Rkliards,  2  L.  M.  &  P.  263  ;  Bobin 
2  Ex.  333. 

Pollock,  C.  B. — The  court  is  of  opinion  tba 
rightly  issued.  Whilst  the  interpleader  aummoi 
decided,  the  jurisdiction  of  the  County  Court  judf 
suit  was  siupended,  and  he  could  not  give  bimsel 
deeding,  as  he  did,  on  the  sufficiency  of  the  pai 
This  prohibitiou  merely  acted  as  a  stay  of  proce 
selling  the  goods.  My  brother  Parke,  in  nukinj 
of  opinion,  in  which  the  court  concurs,  that  the 
address  was  not  such  as  was  calculated  to  mislead 
is  not  now  suggested  that  any  ioconvenieoce  hs 
arise  in  consequence,  or  even  that  there  is  anothi 
called  Elizabeth-terrace  in  tbe  neighbourhood. 
Court  judge  therefore  decided  erroneously  on  a  tei 
when  it  would  Itave  been  more  conducire  to  justic 
have  decided  the  interpleader  summons  on  its  mei 
that  decision  given  himself  jurisdictiou  in  this  ca 
wise  he  had  not ;  and  the  court  thinks  that,  for  th( 
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COURT  OF  QUEEN'S  BENCH. 

November  15^  1853. 
HowA&D  V.  Bembb. 

Distress  far  tithe  rent^charge — Plaint  for  unlawfiU  distress — 
Particulars  of  claim — Notice  of  action, 

aintiff^in  the  County  Court  delivered  particulars  of  his  claim^  eon" 
Bning  six  items.  The  fourth  was  for  continuing  on  his  premises  and 
€feeeding  to  sell  after  abandonment  of  a  distress.  He  had  given  a 
*^e  of  action  pursuant  to  5  Sf  6  Vict.  e.  64,  s.  19,  wherein  he 
mted  his  cause  of  action  to  be  ^^for  entering  his  premises  and 
^ing  three  in-^aif  heifers^  under  colour  of  a  distress^  and  also  for 
tUng  and  driving  away  three  heifers  belonging  to  him.**  The  County 
^turt  judge  held  that  the  plaintiff'  was  not  entitled  under  that  notice 
give  evidence  of  the  fourth  item  in  his  particulars  ;  but  this  Court 
id  that  he  waSf  and  directed  a  new  trial.  • 

ELIS  was  an  app^  fi^om  the  decision  of  the  County  Court  of 
Cheshire.  The  plaintiff  had  issued  a  summons  out  of  that 
*!  in  the  nature  of  an  action  for  an  illegal  distress  against  the 
iidants,  who  had  distrained  his  goods  for  arrears  of  a  tithe  rent- 
wte.  The  plaintiff^s  particulars  contained  the  following  items : — 
■  or  unlawfully  entermg  his  premises,  and  seizing  and  selling  three 
le  under  colour  of  a  distress.  2.  For  unlawfully  selling  three 
ur  cattle  not  distrained.  3.  For  not  having  the  cattle  so  sold 
Ilyappndsed.  4.  For  continuing  on  the  premises  and  proceeding 
^  aAer  abandonment  of  the  distress.  5.  For  extortion  in  the 
rges.     6.  For  not  returning  the  overplus.     Pursuant  to  statute 

6  Vict,  c  54,  s.  19,  the  plaintiff  had  given  ten  days'  notice  of 
oOf  describing  the  cause  of  action  to  be  for  entering  his  premises, 
ing  three  in-calf  heifers,  under  colour  of  a  distress,  and  con- 
Ling  there  for  several  days,  and  also  for  selling  and  driving 
•J  three  heifers.  Upon  the  trial  it  was  objected  that  the  notice 
usdon  was  insufficient  to  let  in  several  of  the  claims  made  by 

plaintiff;  and  the  judffe  decided  that  no  evidence  could  be 
m  upon  the  fourth,  fifth  or  sixth  items  of  the  claim,  but 
litted  evidence  upon  the  other  three.     The  case  went  to  a  jury, 

a  verdict  was  found  for  the  defendants. 

Faison,  for  the  plaintiff  now  contended,  that  as  to  the  fourth, 
I  and  sixth  items  no  notice  of  action  was  necessary,  they  not 

OL.II.  M 


tccDnicaiitiea  sDouia  oe  sent  up  to  ub  trom  tD< 
We  have  got  rid  of  special  demurrers  in  the  Sup 
now  we  are  called  upon  to  consider,  hj  way  <h 
County  Courts,  points  as  alien  from  the  merits 
were  rtused  by  special  demurrer.  The  Connty  I 
my  opinion,  to  decide  according  to  the  aeymtm  e 
referring  such  nice  questions  to  the  Superior  Coa 
present  case  there  must  be,  I  am  sorry  to  eayi'a  ii< 
the  learned  judge  excluded  evidence  which,  I  thu 
been  admitted.  The  fourth  ground  of  clium  n 
particulars  is  such  that  either  no  notice  of  ai 
necessary,  or  the  notice  «ven  was  sofficdent. 
anything  that  was  done  in  the  course  of  the  disti 
necessary,  because  I  agree  that  the  statute  ^mli 
done  from  the  commencement  to  the  conchmon 
but  if  a  notice  was  necessary,  then  I  tliink  thii 
sufficiently  large  language  to  apply  to  this  griera 
to  somethmg  vhich  happened  after  the  diBtreasfau 
■abandoned,  and  was  at  an  end,  then  no  notaoe  wi 
the  grievance  is  one  npon  which  an  action  at  oora 
muntained,  independently  of  the  statute  altogetb 
Coleridge,  Wiohthan,  and  Cbokptoit,  JJ 
Nil 
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COURT  OF  COMMON  PLEAS. 

November  8,  1 853. 

SCHULTZ  v.  LeIDEMANN. 

rt  appeal — Charter-party — Custom — Miireception  of  evidence 

— Costs  of  appeal, 

^s  of  a  charter-party^  it  was  agreed  between  the  captain  and 
that  the  vessel  should  ^^  on  the  first  opportunity,  and  with  all 
?spatch  after  the  signing  of  the  charter-party,  proceed  to  the 
on  arrival  there  be  ready  forthwith,  in  regular  turns  of  loading, 
}  board,  by  spout  or  keel,  as  directed,  a  JuU  and  complete 
four  keels  of  coals,  and  the  remainder  coke,**  The  vessel  pro- 
the  Tyne,  and  the  day  after  her  arrival  was  entered  by  the 
on  the  coal-list,  in  conformity  with  statute  8  4"  9  V*ct.  c.  73, 
]  the  loading  of  coal  vessels  with  coal  in  the  river  Tyne.  The 
r  of  that  statute  are  limited  to  the  loading  of  coals,  and 
tpressly  include  coke.     The  day  after  the  vesseVs  arrival  m 

the  freighters  went  to  the  coke-fUters,  to  ascertain  when  the 
lid  get  her  turn  for  loading  coke,  and  were  informed  that  two 
tst  take  their  turns  before  her.  On  the  Srd  Feb,  the  vessel, 
ken  in  her  coal,  went  to  "  the  S.  and  T,  drop^  for  the  purpose 
in  coke.  Snow  having  fallen,  the  passage  of  coke  down  to 
s  edge  was  prevented,  and  the  vessel  lay  waiting  her  turn  for 
he  II th  March,  when  she  completed  her  cargo.  In  the  mean- 
he  \7th  Feb.  the  captain  protested  against  the  detention  of  the 
d  the  freighters  offered  to  ship  the  required  quantity  of  coke 
**  place,  on  payment  of  a  shilling  a  ton  more  by  the  captain, 
>  declined.  The  captain  brought  an  action  in  the  County 
"ecover  501.  damages  from  the  freighters  for  not  loading  his 
a  reasonable  time,  and  for  the  wrongful  detention  of  the 
d  the  nonperformance  by  thent  of  the  stipulations  in  the 
2rty,   in    respect    of  putting    on  board   the   cargo.     The 

pleaded,  amongst  other  defences,  that  the  charter-party 
for  the  vessel  to  be  loaded  in  regular  turns  of  loading,  and 
t  any  particular  time ;  and  that  the  question  of  a  reasonable 
ynable  time  did  not  arise  on  which  to  charge  them.  Evidence 
tendered  by  the  freighters  to  show  that  there  was  no  act  of 
fit  to  regulate  the  turn  for  coke  as  there  was  for  coals  ;  and 
tom  prevailed  at  the  port  of  loading  to  enter  a  vessel  as  soon 
red  on  the  fitter's  Ust,  and  to  load  coke  accordingly.  The 
icted  this  evidence,  and  directed  the  jury  that  under  the 
trty  it  was  necessary  that  the  cargo  €f  coeds  and  coke  should 

M  2 


THIS  waa  an  appeal  from  the  decision  of  t 
County  Court  of  Northumberland,  held  at . 
Tyne,  in  an  action  tried  before  him  with  a  jury 
August  last,  wherein  Frederick  Edwin  SchulbCi 
was  the  plaintiff;  and  the  present  appellant,  Angn 
the  defendant. 

The  circumstances  under  which  the  action  was 
proceedings  up  to  the  time  of  the  judgment,  whii 
the  plaintiff  for  50L  (being  the  lull  amount  of 
sufficiently  appear  from  the  case  transmitted  to 
case  has  been  agreed  to  by  both  appellant  and  reap 
signed  and  sealed  by  the  judge  ot  the  County  Coi 

The  case  is  as  follows  :-^In  the  County  Court 
land,  at  Newcastle-upon-Tyne.  An  appeal  to  th 
mon  Pleas,  between  Frederick  Edwin  Schul 
Augustus  Leidemann,  defendant. 

Inis  is  an  action  brought  fay  the  pluntiff  ai; 
dant  to  recover  the  sum  of  50/.,  for  not  loadin 
vessel  with  coke  within  a  reaaonatJe  time :  and  th 
the  particulars  of  demand ; — 

*'  Messrs.  Augustus  Leidemann. 

"  To  Frederick  E 
1853.  1 
March,  j 

in  a  reasonable  time,  and  by  reason  of  the  wron^ 
the  said  vessel  for  an  unreasonable  time,  and  a! 
your  not  having  performed  the  stipalations  cental 
charter-party,  dated  the  11th  January,  1853,  mi 
the  siud  Frederick  Edwin  Schultz  of  the  one  pari 
other  part,  and   by  and  on  your  part  to  be  p( 


I  For  damages  susttuned  by  reason  of  ] 
loaded  the  ship  or  vessel  called  the  7 
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every  way  fitted  for  the  voyage,  shall,  with  the  first  oppor-     Schultb 
ity  and  all  possible  dispatch  after  the  signing  of  this  charter-   LsmKMAirar 

^,  proceed  to  the  river  Tyne,  and  on  arrival  there  be  ready       

hwith,  in  regular  turns  of  loading,  to  take  on  board,  by  ^^^' 
it  or  keel  as  directed,  not  higher  than  Howdon,  a  fuU  and  ckarter-partf 
iplete  cargo  of  four  keels  of  coals  and  the  remainder  coke.  —Evidmeeof 
\  coals  to  be  separated  by  mats  from  the  coke,  and  the  mats  to  ^^^"^7^^^?^ 
band  by  the  ship,  not  exceeding  what  she  can  reasonably  stow  v^VP^^ 
csLrry  over  and  above  her  tackle,  apparel,  provisions,  and  fur- 
re  ;  and  being  so  loaded,  shall  be  ready  for  sea  and  proceed 
I  the  first  opportunity  and  all  possible  despatch  to  Cartnagena, 
in,  and  there  deliver  the  same  to  the  freighter  or  assigns  as 
3ted  from  alongside,  free  of  expense  and  nsk  to  the  ship,  on 
g  paid  freisht  for  the  same  at  and  after  the  rate  of  twelve 
ids  and  fifteen  shillings  sterling  per  keel  of  eleven  tons  of 
I,  and  the  same  rate  per  keel  of  twenty-one  tons  and  four 
k  of  coals,  both  delivered  in  full,  the  merchant  paying  all 
omary  dues  on  the  cargo  and  the  ship,  paving  all  pilotage, 
,  and  other  charges,  including  Ramsgate  and  Dover  dues,  and 
extra  duty  on  the  cargo  in  consequence  of  the  ship  not  being 
ish.  As  soon  as  the  cargo  is  shipped,  the  captain  shall  and 
clear  without  delay  at  the  custom-house,  call  at  Messrs.  A. 
lemann  and  Co.'s  office,  and  sign  bills  of  lading  without  pre- 
ye  to  the  tenor  of  the  charter  as  presented ;  freight  to  be  paid 
nioading  and  right  and  true  delivery  of  the  cargo,  in  cash  at 
current  rate  of  exchange.  The  act  of  God,  the  Queen's 
[lies,  restraint  of  princes,  rulera,  and  governments,  fire,  and  all 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
gation  of  what  nature  and  kind  soever,  during  the  said  voyage. 
js  to  be  mutually  excepted.  One  working  day  per  keel  to  be 
ved  to  the  freighter,  weather  permitting,  holidays  excepted,  in 
ading  the  car^  after  the  snip  has  obtained  a  proper  dis- 
ging  berth,  and  is  ready  in  turn  to  discharge  acconling  to  the 
oms  and  laws  of  discharge  at  port  of  discharge.  Demurrage 
and  above  the  said  lying  days  at  five  pounds  per  day.  Any 
age  occurring  during  the  voyage  to  be  settled  according  to'the 
I  and  customs  of  the  place  where  the  cargo  is  insured.  No 
of  the  cargo  to  be  used  during  the  voyage,  or  to  be  retained 
r  discharging.  This  charter  being  concluded  by  Messrs.  A. 
lemann  and  Co.  on  behalf  of  another  party,  it  is  agreed  that 
lability  of  the  former  shall  cease  as  soon  as  thev  have  shipped 
sargo,  and  that  the  vessel  is  to  be  reported  and  cleared  by  them 
le  custom-house  at  Newcastle ;  and  all  money  for  charges  or 
rwise  due  by  the  owner  or  master  shall  be  paid  on  the  captain 
iving  despatches ;  penalty  for  nonperformance  of  this  agree- 
t;  amount  of  freight;  ship  to  be  addressed  to  receivers  of 
0,  paying  two  per  cent,  commission. 

"  For  Capt.  Schultz, 

"  BoLDEMANN,  BowNES  and  Co. 

^^  A.  Leidemann  and  Co.,  as  Agents." 


after  the  arrival  of  the  vessel  at  Newcastle,  to  wit 
January,  Messrs.  Leidemann  and  Co.  entered  her  i 
Hartley  Coal-list  for  four  keels  of  coaL 

On  the  following  day  the  cnpt^n,  Mr.  Borriei, 
Messrs.  Boldemann,  Borriea,  and  Co.,  and  Mr.  La 
Mr.  Leidemann,  went  to  the  South  Tanfield  Cok 
to  ascertain  when  the  TVi'fon  wonld  get  her  turn 
tbey  were  told  there  that  two  ships  were  on  tun 
that  it  might  be  six  weeks  before  she  could  be  loi 
ships  then  on  the  list  were  the  Good  LUent,  17! 
fourteen,  347  tons. 

On  the  3rd  February  last  the  swd  vessel  was 
quantity  of  coals  specified  in  the  charter-party,  and 
been  loaded  with  coals  on  any  day  between  the  i 
and  that  date,  if  she  had  been  ready  for  them.  On 
ary  the  vessel  proceeded  to  the  Stanhope  and  Tyni 
purpose  of  taking  in  coke. 

In  the  early  part  of  February  the  pUintiff  lequ 
dants  to  load  his  said  vessel  with  despatch,  whicb 
consented  to  do,  provided  the  plaintin  would  pay 
diiference  in  cost  between  coke  at  the  Stanhope  I 
Wallsend  coke.  This  offer  plaintiff  refused,  bi 
willing  to  pay  6rf.  per  ton,  as  he  wished  to  be  Ic 
Defendants,  however,  would  not  accept  his  offer. 

That  on  the  17th  February  last  the  plaintiff  p 
defendants  for  the  delay  in  not  loading  his  vessel  i 
a  reasonable  time ;  and  a  notice  of  his  having  dom 
Messrs.  Ingledew  and  Dagget,  as  notaries,  to  the 
is  as  follows : — 

"  Kewcastle,  1 

"Gentlemen, — We  are  requested  by  Capt. 


1853. 


COUHTY  COURTS  CASES.  167 

Cb  which  letter  the  defendants  replied  as  follows : —  IBohults 

•*  Newcastle-on-Tyne,  Feb.  18,  1853. 
^  Capt  SchultZy  of  the  Triton. — Sir, — In  reply  to  the  letter  of 

17th  instant,  sent  us  on  your  behalf  by  Messrs.  Ingledew  and       

a^get,  we  beg  to  give  you  notice  that  your  ship  the  Triton  was  chmier^paiiy 
y  put  on  the  coke  list,  and  shall  be  loaded  in  regular  turn  as  —Evidencsof 

cnarter-party,  as  previously  offered  by  us  when  you  arrived.  ^*"^!^~2!** 
»  now  again  propose  to  you  to  load  vour  ship  with  any  other     ^^ffipw*- 
^ble  cc^e,  if  readier  turn  can  be  obtained,  subject  to  your 
ing  the  difference  in  price.    We  wait  your  reply,  and  remain, 

» 

**  Your  obedient  servants, 
^^  (Signed)  A.  Leidemank  and  Co." 

[he  loading  of  the  Fourteen  was  not  completed  until  the  2nd 
ich  last,  during  which  time  the  plaintiff's  vessel  was  lying 
jr  the  Drops  waiting  to  be  loaded.  From  the  13th  to  26th 
3ruary  last  the  railway  over  which  the  coke  had  to  pass  to  reach 
Fourteen  was  stopped  up  by  snow,  which  prevented  that  vessel 
Dg  sooner  loaded.  On  the  3rd  March  last  the  Triton  com- 
Qced  loading,  and  on  the  11th  March  was  fully  loaded^  and 
s  of  lading  were  signed.  On  the  8th  July  the  defendants  re- 
^ed  from  pl^tiff 's  attorneys  the  following  notice : — 

*^  Newcastle,  8th  July,  1853. 
^  Dear  Sirs, — We  are  instructed  by  Capt  Schultz,  of  the  Triton^ 
ipply  to  you  for  payment  of  50Z.  claimed  by  him  for  detention, 
lot  loading  the  vessel  with  a  cargo  of  coke  according  to  charter- 
ty.  Will  you  be  so  good  as  inform  us  whether  payment  will 
made  or  resisted  ? 

"  Yours  truly, 

*^  Ingledew  and  Dagoet. 

*  Messrs.  A.  Leidemann  and  Co.,  Quay-side,  N.C." 

The  plaintiff  contended  at  the  trial  that  no  question  arose  as  to 
iL  That  defendants  induced  plaintiff  to  enter  into  said  charter- 
rty,  by  saying  that  his  vessel  should  be  loaded  promptly;  that 
i  Triton^  before  she  could  take  on  board  her  cargo  of  coals,  must 
sessarily  have  time  to  discharge  her  ballast ;  that  the  coals  had 
be  put  on  board  before  the  coke;  that  the  Coal-mine  Act, 
>ch  applies  to  vessels  loading  coals,  does  not  apply  to  coke;  and 
t  it  is  not  the  custom  of  the  port  for  vessels  to  wait  their  turn 
Coke,  but  only  a  reasonable  time ;  that  from  the  3rd  of  Febru 

•  being  the  day  the  said  vessel  was  ready  to  take  on  board  the 
%  to  the  11th  March  last,  the  day  on  which  she  was  loaded, 
'  an  unreasonable  time  to  detain  the  said  vessel ;  that  the  said 
^  could  have  been  loaded  in  much  less  time  at  some  other 
^tj  to  wit,  at  Carr's  Wallsend  Spout;  and  that  50L  was  a 
K>nable  claim  for  detention. 

I^he  defendants  contended,  first,  that  the  particulars  of  the  plain- 
8  demand  annexed  to  the  suomions  were  informal  and  inde- 
te,  and  did  not  sufficiently  describe  and  set  forth,  as  they  should 


precedence  of  the  Ftmrteen,  wticb  ship  was  not  rei 
until  the  3rd  Febraary.  Fifthly,  that  the  turn 
coold  not,  after  the  3rd  February,  arrive  until  tl 
loaded,  and  that  vessel  was  not  loaded  until  tl 
and  that  the  Triton  was  loaded  in  nine  daya  fron 
mencing,  a  time  admitted  in  evidence  to  be  a  reai 
loading  ner  cargo  of  coke. 

Evidence  was  given  by  the  defendants'  wUnesaei 
vessel,  called  the  WtUer  Nymph,  left  London  on  th< 
and  arrived  at  Newcastle  on  the  2lBt  of  that  mont 
TrUtm  loaded  her  coals  on  her  first  arrival  at  Newt 
have  at  once  proceeded  to  the  Stanhope  and  Tyne 
loaded  her  cargo  of  coke,  as  the  Fourtetn  was  not  r 
turn  until  the  3rd  February. 

Evidence  was  also  tendered  to  show  that,  althooj 
act  of  Parliament  to  regulate  the  turn  for  coke, 
coals,  in  Newcastle,  yet  that  it  is  customary  in  tl 
a  vessel  as  soon  aa  chartered  on  the  fitters'  list  for 
load  coke  accordingly;  but  this  evidence  wsa  i 
learned  judge,  and  was  not  put  to  the  jury  at 
learned  judge  held  that  the  particulara  were  sufi 
directed  the  jury  that  under  the  charter  it  was  ne< 
ca>^  should  be  put  on  board  in  turn,  and  left  it  t« 
whether  the  vessel  had  been  detained  an  unusual  a 
time;  and  also  that  he  would  aasame  that  the  shi 
regular  turn,  yet  it  was  not  a  sufficient  answer  U 
tention  for  an  unreasonable  dme,  otherwise  ve 
detained  for  months,  and  that  the  expression  "i 
loading  "  was  in  the  opinion  of  the  learned  judge  ii 
that  the  coal  was  to  be  loaded  first,  and  the  coke  a 
defendants  appeal  ^^ainst  this  dedsion.      The  q 


COUNTY  COUBTS  CASES.  169 

oke  are  regulated  by  the  castom  of  the  port    Evidence  of  this     Scawun 
xnn  was  tendered,  and  ought  to  have  been  admitted  bj  the  y^^J^^^^ 

ige,  at  the  tiial,  but  was  rejected.    Whether  loading  coal  or        

by  the  vessels,  under  the  statute  as  regards  the  former,  and  by        ^s^* 
a^e  as  regards  the  latter,  should  have  been  loaded  in  her  turn,  (^^ariim^Zari^ 
she  was  so  loaded.     [Jebvis,  C.  J. — The  judge  does  not  say  -^Emdmoe  rf 
f  he  rejected  the  evidence.]      No.     The  case  of  IMertson  ^'^''*^^^^^-^^ 
Incktanj  2   C.  B.  412,  is  verv  close  to  this,  and  a  strong     v  «?**»*• 
hority  in  appellant's  favour.     In  Sayers  v.  Jones,  2  £xch.  Ill, 
^as  held  that  evidence  of  usage  in  similar  circumstances  was 
lissible. 

Jdally  for  the  respondent. — What  the  County  Court  jud^e  said 
y  in  effect,  this :  ^^  You  must  put  a  reasonable  construction  on 
charter-party,  and,  doin^  this,  it  cannot  be  said  that  respon- 
t  loaded  the  vessel  withm  reasonable  time,  as  he  should  have 
e.**  [Jervis,  C.  J. — Do  you  mean  to  say  that  "  loading  within 
»8onable  time "  must  be  construed  without  reference  to  cus- 
.  ?]  No.  The  captain  must  load  at  a  practicable  spout,  and 
re  was  an  opportunity  offered  him  by  the  respondents  if  he 
lid  pay  a  shilling  a  ton  more  for  the  accommodation.  [Jebyis, 
J. — If  you  could  make  good  that  argument,  the  coal-owners 
lid  give  you  a  statue  of  gold ;  for  a  captain  anxious  of  loading 
vessel  would  say,  ^*  I  have  a  right  to  go  to  a  particular  spout, 
I  can  there  get  quickly  loaded,"  although  the  coal-owner 
;ht  then  be  charging  5s.  a  ton  more  than  charged  at  the  adjoin- 
q)Out]  There  is  no  ambiguity  on  the  face  of  this  contract,  so 
x>  let  in  evidence  of  usage ^;  therefore,  the  judge  being  right, 
appeal  should  be  disallowed. 

JUDGMENT. 

JERVIS,  C.  J. — This  is  an  appeal,  not  for  the  purpose  of  enter- 
the  verdict  for  the  defendants,  but  simply  that  the  case  may 

Jut  again  in  a  proper  train  for  inquiry  by  our  granting  a  new 
on  the  ground  of  misdirection.  I  am  of  opinion  that  the 
•eal  should  be  allowed,  and  another  trial  had.  Without  refer- 
e  to  what  the  ultimate  rights  of  the  parties  may  be,  or  how  far 
y  are  governed  by  custom,  the  simple  question  is,  whether  the 
^  was  right  or  wrong  in  rejecting  the  parol  evidence  of  the 
Oxn  that  was  tendered  by  the  appellants.  I  think  he  was 
tig.  He  read  the  charter-party  as  if  it  meant  that  the  appel- 
s  were  to  load  the  coal  first  and  the  coke  afterwards,  and 
^Sht  that  *^  in  regular  turns  of  loading "  meant  that  and  that 
If  it  did  so,  he  was  right ;  but  I  apprehend  that  is  not  the 
^ng  of  the  charter-party.  When  we  Know  that  there  is  an 
^f  Irarliament  regulating  the  turns  of  coal,  and  that  Newcastie- 
Pyne  is  a  place  crowded  with  ships,  the  owners  of  which  are  all 
^ous  to  get  a  cargo,  we  may  be  certain  of  the  necessity  of  some 
Nation  on  the  subject;  and,  the  words  "in  regular  turns" 
'g  ambiguous,  or  at  all  events  sufiBcientiy  so  to  let  in  evidence 


i 


Williams,  J. — 1  am  of  the  same  opinion.  'I'J 
mitted  for  the  consideratioti  of  the  conrt  ia,  wbel 
of  the  judge  of  the  Count7  Conrt  In  rejectiiig  tl 
dered,  and  his  direction  to  the  jury,  waa  correct 
the  rejectioD  of  the  evidence,  I  Oiink  he  wsa  wroi 
evidence  would  liave  thrown  Buoh  light  upon  the 
would  have  led  bis  mind  to  a  different  conclnsion 

Eint  on  which  he  asks  oar  opinion.  That  eeoond  ] 
I  direction  to  the  jury  that  the  contract  was  to  lo 
ooke  afterwards  waa  right  or  not  I  think  it  was 
he  bad  admitted  evidence  of  the  custom,  he  would 
different  concluaon. 

Talfoohd,  J. — The  words  in  the  charter-j 
refer  to  a  course  of  dealing  dekort  the  chsrterj 
therefore  evidence  was  admissible  to  explain  the  m 
terms. 

SoviH  applied  for  the  costs  of  the  ajmeaL 

Udali  opposed  the  application,  ana  tnted  Mbtti 
1  EIL  &  BL  630. 

Jertis,  C.  J- — We  were  formerly  inclined  to  i 
ordering  a  new  trial,  in  cases  of  misdirecticm,  the  i 
made  without  costs,  and  we  made  an  order  accord! 
sequently,  upon  conferring  with  Parke,  B.,  and  oi 
countermanded  that  order  and  made  a  fresh  ord 
should  always  follow  the  result  of  the  sppeaL 

Udall  referred  to  Mauntnoy  t.  ColHer,  ubi  ntpra. 
Jebtis,  C.  J. — In  that  case  it  turned  out  thi 
jurisdiction,  and  therefore  the  plaintiff  should  not  h 
County  Court  at  alL  It  may  appear  hard  to  ^vi 
like  the  present ;  but  it  is  very  desirable  that  in  t 
amount  certainty  of  practice  should  prevail,  and  thi 
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Listice  done  to  either  of  the  parties  if  we  confine  ourselves  to      Scauvn 
dtig  merely  costs  of  appeal   Where  the  judge  grants  a  new  trial,   ,     ^^^ 

can  do  it  on  such  terms  as  he  thinks  fit ;  but  in  this  court  we        

re  no  power  over  the  costs  in  the  cause,  but  only  over  those  of       ism. 

PP^  Charter-parly 

Rule  absolute  for  setting  aside  the  verdict^  and  for  a  new  triaL  —Evidence  of 
Costs  of  appeal  allowed.  "^f^^^ 


COURT  OF  QUEEN'S  BENCH. 
November  23,   1853. 

Stephenson  v.  Baine. 


'nrisdiction^ —  Title  to  office— Incorporeal  hereditament — ProhibiHon. 

plaintiff  in  the  County  Court  claimed  from  the  defendant^  as  an 
Tthabitant  householder  within  the  chapelry  of  B,y  certain  arrears 
g^  "  the  ancient  customary  yearly  wages,  or  sum  of  4d,  from  each 
mouseholder,  payable  at  Easter/*  to  which  he  alleged  himself  to  be 
vntjitled  as  ^^  parish  clerk  of  the  said  chapel  and  chapelry,**     The 

£endant  disputed  the  title  of  the  plaintiff'  to  the  office  of  clerky  and 
J  his  right  to  the  payment  claimed : 
My  that  this  was  a  case  in  which  the  tide  to  an  incorporeal  herediia' 
^fent  was  in  question  within  the  meaning  of  sect.  5Sof9Sf]0  Vict,  c,  95, 
v^  that  consequently  the  County  Court  had  no  jurisdiction, . 

BULE  had  been  obtained  calling  on  the  plaintiff  to  show 

^     cause  why  a  writ  of  prohibition  should  not  issue  to  prohibit 

Judge  of  the  County  Court  of  Durham,  holden  at  Barnard 

^le,  the  high  bailiff,  and  other  officers  of  the  said  court,  from 

•lier  proceeding  in  the  above  plaint. 

"^he  rule  was  obtained  upon  a  joint  affidavit  of  Edward  Baine, 
defendant,  and  G.  Allison,  his  attorney,  deposing  to  the 
^\<ring  facts : — That  the  defendant  was  summoned  to  the  County 
^rt  of  Durham  holden  at  Barnard  Castle  on  the  12th  May  last, 
•He  suit  of  Jos.  Stephenson,  who  alleged  that  he  was  the  parish 
fk  of  the  said  chapel  and  chapelry,  and  that  he  claimed  of  the 
Qndant  the  yearly  wages  or  sum  of  Ad,  for  the  space  of  five  years 
^  upwards.  That  the  defendant  is  a  dissenter,  and  never  fre- 
Qnted  the  said  chapel,  and  that  the  said  J.  Stephenson  never 


The  at&davit  coocluded  "  that  the  said  tj.  K. 
dispute,  aDd  that  he,  and  Baid  Q.  A.  as  hU  at 
occaaioD  afores^d,  did  bond  fide  dispute,  not 
and  title  of  the  said  J.  S.  to  the  «ud  office  of  pari 
these  deponeDta  believe  to  be  a  freehold  office  for  U 
there  is  any  such  custom  or  legal  customary  payn 
sum  of  4d.  so  claimed  as  aforesaid,  and  also  the  ri 
the  said  J.  S.  to  such  allied  custodiary  payment. 
The  affidavits  in  reply  set  forth  the  appomtmeni 
as  clerk  of  the  chapel  and  chapelry  m  1817, 
terriers  and  other  evidence  upon  wnioh  he  relied  ii 
claim. 

The  BunmionB  served  npoa  the  defendants  was  i 
form  (after  setting  out  the  title  of  the  plaint):  " 
summoned  to  appear  at  a  County  Court,  to  be  lujdi 
house  in  Barnard  Castle,  on  the  12th  day  of  Ma 
hour  of  ten  in  the  forenoon,  to  answer  Joseph  Ste 
derk,  Barnard  Castle,  to  a  clum  for  that  yon  are, 
for  the  space  of  five  years  and  upwards  next  prece 
Easter  last  an  inhabitant  householder  within  the  pei 
of  Barnard  Castle,  in  the  county  of  Durham ;  ana  t 
is  and  has  been  and  oflSciated  as  parish  clerk  of 
chapelry  of  Barnard  Castle  aforesaid  for  the  space 
years  and  upwards  now  last  past,  and  as  snch  cler' 
to  the  ancient  customary  yearly  wages  or  sum  of 
householder  throughout  the  said  chapebr,  payable 
that  you  have  not  paid  to  the  plainUff  the  said  y 
sum  of  id.  for  the  space  of  five  years  and  upw 
ceding  and  up  to  Easter  last,  or  any  part  thereof, 
of  U.  Sd." 
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Incofpomal 


ProkibUkm. 


oe,  the  affidavits  show  that  there  is  no  band  Jide  dispute :  (Reg.  Sfrmmmnom 
Wrotteiley^  1  B.  &  Ad  628.)  Then,  is  it  an  incorporeal  nere- 
iment  ?  Certainly  not ;  for  an  hereditament  is  that  which  a  man 
f  take  by  inheritance,  and  may  hold  to  him  and  his  heirs.  This 
oe  of  clerk  is  merely  personal,  and  quite  remote  from  the  nature 
in  hereditament.  A  parish  clerk  is  not  even  a  corporation  sole, 
%  bishop  is;  and  the  real  question  here  is  as  to  an  allied 
ternary  payment,  and  not  as  to  any  title  to  an  incorporeal  here- 
iment.  In  I^tU  v.  Evans,  2  Stra.  1108,  it  was  held  that  the 
isb  clerk  is  a  temporal  officer,  and  may  maintain  assumpsit  for  a 
D  due  to  him  by  custom ;  and  prohibition  was  gtanted  to  the 
ritual  court  for  that  reason.  (He  referred  also  to  3  Bum's 
3.  L.  68,  titl  *^  Parish  Clerk.  ^^  Similar  claims  to  the  present 
'e  also  been  held  cognizable  oy  the  County  Court.  Davis  v. 
lUon^  8  Exch.  153 ;  Be  BaddeleVj  4  Ezch.  508 ;  in  the  former  a 
>uted  custom  was  tried  in  the  County  Court ;  in  the  latter  the 
It  to  a  disputed  paving-rate.  (He  also  cited  Lloyd  v.  Jones, 
.B.  81.) 

lomll. — The  cases  cited  are  not  in  point ;  but  this  office  is  an 
editament:  2  Black.  Com.  p.  36,  where  it  is  said,  '^  Offices 
ich  have  a  right  to  exercise  a  public  or  private  employment,  and 
take  the  fees  and  emoluments  thereunto  belonging,  are  also 
)rporeal  hereditaments."  (He  also  referred  to  pp.  16  and  21.) 
Co.  Litt.  6  a,  it  is  said  **  an'  hereditament  is  by  much  the 
^t  and  most  comprehensive  expression;  for  it  includes  not 
J  lands  and  tenements,  but  whatsoever  may  be  inherited;" 
I  tenement,  the  less  comprehensive  word,  includes  on  office: 
BL  17.)  This  office  is  also  a  franchise,  and  it  is  no  answer  to 
that  a  franchise  must  emanate  from  the  crown;  because  the 
intiff  claims  by  prescription,  and  that  presupposes  a  grant. 

Cur.  adv.  vuU. 


JUDGMENT. 

Lord  Campbell,  C.J. — After  stating  the  claim  as  above, 
ceeded  thus ;  the  defendant  denied  that  the  plaintiff  was  duly 
ointed ;  be  also  denied  that  the  plaintiff,  if  appointed,  had  a 
It  to  the  payment  claimed ;  and  lastly,  be  denied' the  jurisdiction 
he  County  Court  to  decide  the  question  in  dispute.  The 
re  adjourned  the  case,  to  give  the  defendant  an  opportunity 
applying  for  a  prohibition;  and  we  are  now  to  aetermine 
ther  the  County  Court  has  jurisdiction.  Upon  the  affidavits 
^ust  assume  that  both  defences  were  made  bond  fide,  and  that 
1  points  would  be  inquired  into  at  the  triaL  Primd  facie 
action  is  maintainable  in  the  County  Court,  for  this  is  a  plea 
Personal  action,  and  therefore  within  the  58th  section  of  9  &  10 
U  c.  95  ;  but  for  the  defendant  it  is  said  that  it  falls  within  the 
Option  in  that  section,  which  excludes  from  the  cognizance  of 
^unty  Court  any  action  of  which  the  title  to  any  corporeal 
ocorporeal  hereditaments  shall  be  in  question.     Now,  without 
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doabtytluBoflkd  is  a  tenement;  Mid,if  welook  totibedrfmlknrf 
^hereditament'*  contained  in  the  text-book^  we  find  dm  M 
weed  1  hereditament  **  is  the  largest  and  moat  comndMninl 
eaqMreaaiony  and'inohidea  not  only  lands  and  teneinwiU^  put  whJ 
soever  may  be  inherited,   and  ijhat,  as  ^tenements'*  iodUJ 
^'oflloes,'*  so ''hereditammts'' indudes  <<tenmients.*    WetW 
that  it  was  in  this  eztennye  sense  that  the  Leg^slatnze  fan  ■ 
the  word  ^hereditaments'*  in  the  exception  to  the  58tli  teds 
and  that  it  meant  to  ezblnde  finom  the  jniisdietioii  of  the  Con, 
Coort  the  trial  of  the  right  to  snch  an  office  as  that  in  qualm 
The  mle^  therefor^  most  be  abeolnte.  Rub  dUkk 
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January  11,  1854. 

FiGO,  Appellant,  Wilkinson,  Respondent. 

"i^^aufar  the  opinion  of  the  court  above — Time  of  transmitting  same, 

the  trial  in  the  county  court  judgment  was  given  for  the  plaintiff^ 
*Jiereupon  the  defendant  determined  to  appeal^  and,  on  the  \st  of  July ^  a 
ift  case  was  signed  and  sealed  by  the  judgCj  with  an  order  by  him 
i  the  summons  and  a  receipt  should  be  inserted  in  it.  Those  docU" 
being  in  the  hands  of  die  attorney  for  the  defendant^  at  Witney^ 
a  Sunday  intervening,  they  could  not  be  obtained  and  inserted  in 
case  until  the  4th  of  July j  and  on  the  6th  copies  were  transmitted 
^  the  rule  office  of  this  court,  pursuant  to  rule  163,  which  directs  that 
^  The  appellant  shall,  within  three  clear  days  next  after  the  case  is 
^^ned  and  sealed,  transmit  two  copies  thereof,  by  post,  or  otherwise, 
^  conformity  with  the  provisions  of  the  IS  S^  14  Vict.  c.  61."  A  rule 
'living  been  obtained  by  the  plaintiff  to  strike  out  the  appeal  and 
^ir  a  stay  of  proceedings : 

Bd^  that  the  case  was  transmitted  in  time,  for  although  the  judge  put  his 
^^me  manually  to  the  case  on  the  \st  of  July,  the  signature  was  on 
^e  understanding  that  it  was  not  to  be  considered  as  put  until  certain 
i^euments  were  introduced, 

^HIS  was  an  action  tried  in  the  County  Court  of  Oxford, 
brought  upon  the  warranty  of  a  horse  sold  by  the  defendant 
Uie  plaintiff  for  50/.  At  the  trial  the  judge  considered  the 
Soundness  to  be  proved,  and  gave  judgment  for  the  plaintiff. 
^  defendant  hereupon  determined  to  appeal,  and  a  draft  case 
^  si^ed  and  sealed  by  the  judge,  on  the  Ist  of  July,  with  an 
l^r  by  him  that  the  summons  and  a  receipt  should  be  inserted 
It.  These  documents  being  in  the  possession  of  the  defendant's 
Omey,  at  Witney,  and  a  Sunday  intervening,  they  could  not  be 
^ned  and  inserted  in  the  case  until  the  4th  of  July,  and  on  the 
^  copies  were  transmitted  to  the  rule  office  of  this  court, 
^tions  14  and  15  of  the  13  &  14  Vict,  c  61,  provide  for  an  ap- 
^  and  the  manner  in  which  the  case  is  to  be  settled ;  and  rules 
^  and  163  provide  for  the  signature  of  the  case  by  the  judge, 
fc  latter  rule  providing  that  '^  The  appellant  shall,  within  three 
^ou  III.  B 


court  last  term,  when  the  rule  was  enlarged,  that  i 
csee  might  be  signed  and  eealed  bj  the  judge  of  tb 
An  application  had  accordingly  been  nude  to  hi 
refused  to  sign  another  case. 

Otppi,  contr^ — The  qucBtion  is,  was  this  case  a 
on  the  let  or  the  4th  Julj  ?  He  contended  that  it 
and  that,  therefore,  the  transmission  of  the  copies 
not  within  the  time  prescribed  by  the  rules. 

P0LLOCB4  C  B. — I  am  clearly  of  opinion  that  t 
be  discharged,  and,  as  it  has  been  so  moved,  with 
raised  admits  of  a  ready  anewer.  The  plaintiff  ' 
other  side  on  the  horns  of  a  dilemma;  he  won 
unless  the  eignature  of  the  Ist  July  was  ft  valid 
case  there  was  in  fact  no  complete  case  at  all ;  hi 
only  way  of  understanding  the  facts  of  this  case, 
judge  put  his  name  manually  to  the  ease  00  the  I 
which  the  plaintiff  was  himself  a  party ;  bat  that 
the  understanding  that  it  was  not  to  be  considei 
certain  documents  were  introduced.  The  pluni 
all  that  was  done  ;  and  we  must  consider  that  be 
that  to  which  he  virtually  gave  his  sanction. 

Parke,  B. — I  am  of  the  same  opinion.  It 
plaintiff,  by  his  conduct,  has  put  hiniself  in  the  i 
consented  that  the  signature  of  the  case  should  1 
from  the  time  the  documents  were  introduced. 

Aldebson  and  Mastiv,  BB.,  concurred. 

jRuUdiadta 
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COURT  OF  EXCHEQUER. 
January  12«  1854. 

Beswick  v.  Boffey. 
Ex  parte  Moses. 

Interpleader — Appeal — Jurisdiction, 

'~e  Superior  Courts  have  no  jurisdiction  to  hear  an  appeal  from  a 
County  Court  in  an  interpleader  case.  The  power  of  appeal  is  con' 
Sned  to  the  cases  pointed  out  by  sect,  \A  of  the  \Z  Sf  \A  Vict,  c,  61, 
2^  which  an  interpleader  is  not  one : 

«i62e,  per  Martin,  B,y  that  particulars  of  goods  and  grounds  of 
Uaim  in  interpleader  cases  nuiy  be  amendedy  and  a  new  summons 
^ismedj  if  necessary,  should  the  judge  so  direct, 

^HIS  was  an  appeal  from  the  County  Court  of  Clerkenwell. 
The  plaintiff  nad  brought  an  action  in  the  County  Court 
linst  the  defendant^  and  recovered  judmient  for  his  debt  and 
Its,  amounting  to  542L  odd.  An  execution  was  issued  upon  that 
Igmenty  and  tne  defendant's  goods  seized  under  the  execution, 
lereupon  a  Mr.  Moses  made  a  claim  to  those  goods  as  his  own 
mIb  under  the  interpleader  rules  of  practice,  and  delivered  a  par- 
alar  thereof,  alleging  the  same  to  be  the  property  of  the 
imant,  but  without  specifying  the  particular  grounds  of  his 
im.  He  delivered  the  particulars  and  notice  to  the  messenger 
the  court  ten  minutes  before  eight  o'clock  in  the  evening  of  that 
f,  which  would  be  five  dear  days  before  the  day  on  which  the 
nmons  was  returnable ;  but  the  messenger  did  not  deliver  it  to 
i  court  until  the  next  day.  Upon  the  case  being  called  on  for 
tring  before  the  County  Court  judge,  two  objections  were  taken. 
PBt,  that  the  grounds  of  claim  were  too  general,  and  therefore 
officient ;  and,  secondly,  that  the  notice  was  not  delivered  five 
ar  days  before  the  day  on  which  the  summons  was  returnable, 
it  should  have  been  delivered  in  office  hours  before  four  o'clock 
the  afternoon  of  that  day  on  which  it  was  delivered  to  the  mes- 
iger  between  seven  and  eight  o'clock  in  the  evening;  and,  as 
I  messenger  did  not  deliver  it  until  that  following  day,  there 
8,  in  fact,  no  proper  service  of  the  notice  until  that  day, 
en  the  notice  was  received  by  the  court  from  the  messenger. 
€  learned  judge  of  the  County  Court  overruled  both  objections, 
1  decided  in  favour  of  the  claimant.  This  was  an  appeal  from 
it  decision. 

(^Ic  appeared  for  the  appellant. —  Both  objections  taken  in  the 

b2 


the  defendant ;  and  the  claimant  shall,  five  cleai 
day  on  which  the  summonseB  are  returnable,  dc 
officer,  or  leave  at  the  office  of  the  clerk  of  the  co 
of  anr  goods  or  chattels  alleged  to  he  the  propert; 
and  the  grounde  of  hie  claim,  or,  in  caee  of  ■  clain 
amount  tnereof,  and  for  what  period,  and  in  re8[ 
mises  the  same  ia  claimed  to  be  due ;  and  the  nami 
and  address  of  the  claimant  shall  be  fully  set  fbr 
ticular ;  and  any  money  paid  into  court  nnder  thi 
be  retained  by  the  clera  until  the  claim  shall  have  1 
upon :  provided  that,  by  consent,  an  interpleade 
tried,  although  the  above  rule  has  not  been  compl 
the  daimant  states  generally  that  the  goods  aeu 
own  goods,  without  giving  any  gronnds  of  hia  clui 
— Suppope  the  claimant  had  had  these  goods  unde 
twenty  years,  in  what  way  is  he  to  state  the  groui 
If  my  own  goods  were  to  be  so  taken,  it  would  be  ii 
for  me  to  give  yon  the  dates  and  exact  mode  by 
come  possessed  of  them.  Aldebson,  B. — Or  i 
described  to  have  been  purchased  of  A.,  and  a  olo 
ultimately  appeared  that  the  dock  was  bouefatof  ^ 
of  B.,  is  the  claimant  to  loose  bis  goods  ?J  The 
practice  (rule  39),  upon  this  olMm,  as  to  the  pi 
goods  and  the  eroundiB  of  claim,  was  in  the  same  v 
that  it  was  decided  by  the  Court  of  Queen's  Bent 
tionlars  ouglit  to  state  how  and  by  what  right  the 
his  title ;  and,  accordingly,  where  such  a  notice  s 
the  goods  were  the  prop^y  of  the  dumant*  but 
any  grounds  of  daim,  it  was  insuffident,  and  that 
perly  refused  to  adjudicate  on  it :  (A.  t.  CUAo 
and  Ex  oarle   Taaner.   re  Cullum  v.  Rota.  19  L 
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ot  eight  o'clock  in  the  evenii^ ;   the  proper  service  was  not     Beswick 
il  the  day  following,  when  it  was  deliyered  to  the  court  bj  the     ^  ^ 

isenger :    therefore  it  was  too  late.     There  is  a  third  point        ' 

mded  to  be  raised  by  the  other  side,  as  to  whether  this  court  1854. 
jurisdiction  to  hear  and  determine  this  appeal ;  the  power  of  -  |J]j^V^ 
eal  to  mrties  aggrieved  is  given  by  the  13  &  14  Vict.  c.  61,  "  J^i 
i  (the  County  Courts  Extension  Act),  in  any  cause  of  the 
rant  to  which  iurisdiction  is  given  to  the  County  Courts  by 
t  act,  which  is  from  20/.  to  50^  As  the  amount  to  be  recovered 
e  is  54/.  for  debt  and  costs,  the  court  will  infer,  although  it 
r  not  be  actually  stated  in  the  case,  that  that  debt  was  above  20L 
under  50L ;  and  by  the  2nd  section  of  the  same  act  it  is  enacted, 
;  that  act,  and  the  9  &  10  Vict,  c  95,  and  the  12  &  13  Vict. 
01,  shall  be  read  and  construed  as  one  act,  as  if  the  several 
nsions  in  those  acts  contained  not  inconsistent  with  the  provi« 
8  of  that  act  were  repeated  and  re-enacted  in  that  act.  The 
th  rule,  as  framed  by  the  learned  judges,  would  also  lead  to 
inference  that  the  power  of  appeal  now  extended  over  the  whole. 
Minsan^  contril,  for  the  plainti£P,  the  execution-creditor,  was 
ped  by  the  court. 

OLLOCK,  C.  B. — We  are  all  of  opinion,  I  believe,  in  this  case, 
the  appeal  must  be  dismissed,  and  with  costs.  The  ground 
1  which  my  opinion  is  formed  is,  that  I  think  we  have  no 
idiction  in  the  matter  at  all.  In  expressing  my  opinion  I 
1  avoid  all  comment  upon  the  cases  whicn  have  been  cited  by 
Ode ;  and  I  therefore  say  nothing  about  them.  The  court  has 
kuthority  to  deal  with  this  appeal ;  I  confine  my  observations 
he  determination  of  that  pomt  only,  which  is  sufficient  to 
rmine  the  present  question;  I  thiuK  there  is  no  power  of 
»d  from  the  County  Court  to  this  court  in  a  case  like  this  now 
re  us.  The  power  of  appeal  was  first  given  by  the  13  &  14 
L  c  61,  s.  14  ;  and  by  no  other  act  of  ParUament  is  an 
Bal  given  from  the  County  Court  to  parties  aggrieved.  It  is 
rly  confined  to  the  cases  pointed  out  by  that  section,  of  which 
present  is  not  one.  By  the  12  &  13  Vict.  c.  101,  s.  12, 
rer  was  given  to  the  judges  to  make  rules  for  r^ulating  the 
eiice  of  the  County  Courts :  [the  learned  Lord  Chief  Baron  read 
t  section.]  Stripped  of  technical  language,  the  clause,  in  short, 
tiiat  the  Lord  Chancellor  mav  authorize  five  judges  of  the 
BBty  Courts  to  make  general  rules  for  the  direction  and  regula- 
K  of  their  own  courts,  and  that  such  rules,  when  approved  by 
judges  of  the  Superior  Courts,  and  laid  before  Parliament, 
be  law,  and  have  the  effect  of  an  act  of  Parliament  And 
question  is,  whether  the  145th  rule  so  prepared  gives  power  of 
^  in  interpleader  cases,  in  conjunction  with  the  act — which 
^  did  not  exist  before.  First,  what  is  the  true  construction 
^  words  used  in  that  rule  ?  It  may,  perhaps,  be  an  arguable 
t»  if  we  had  no  other  rule  to  guide  us  than  that  suggested  by 
Ogle ;  but,  looking  at  the  145th  and  149th  rules  together,  I 
^  opinion  that  it  was  not  intended  to  give  the  right  of  appeal 


make  auch  nilee. 

Paskb,  B. — I  entirely  concDr  in  opinioD.  with 
Btron  tbst  we  have  no  jurisdiction  to  entertain  tli 
nothing  upon  the  first  and  second  pcnnta  rused  in 
Mr.  Ogle,  hovever  strong  my  opinion  at  present 
Robinson  has  not  been  heard  in  annwer  on  the  i 
power  of  appeal  is  given  by  the  Cktimty  Coort 
13  &  14  Vict  c.  6i,  s.  14 :  [the  learned  Baron  r 
The  claimant  here,  under  the  interpleader  eununom 
the  cause  within  the  meaning  of  that  section, 
rid  of  by  the  rules  made  by  the  judgra,  pursuant 
c.  101,  B.  12?  Are  they  empowered  to  make 
tensive?  First,  I  think  they  oad  no  sudi  powei 
I  believe  they  have  not  given  it  It  is  only  rule 
regulating  the  practice  of  the  conrt ;  and  it  4oi 
extend  to  cases  of  this  description. 

Aldkrson,  B. — I  am  of  the  same  opiiuon. 
appeal  is  given  by  the  14th  section  of  13  &  14 
■8  confined  to  plaints  tor  claims  between  20JL  at 
by  consent,  in  certain  other  cases.  The  preser 
one  nor  the  other.  The  words  of  that  section  of 
clear.  In  the  one  case  security  is  to  be  given : 
interpleader  it  is  not  sa  No  security  is  there  re<] 
&a,  in  interpleader  cases,  are  to  be  given  as  t) 
The  interpleader  order  is  not,  as  has  been  argued, 
a  judgment.  It  is  a  discretionary  order.  Then  ii 
rule  makes  a  difference.  What,  then,  does  it  say 
Baron  read  the  rule.]  Tbb  only  directs  the  ms 
out  the  application.  It  gives  no  appeal.  Aguo, 
say  this  is  a  plunt  (or  a  snm  between  20L  and 
Bousht  to  be  recovered  is  &iL  odd.     If  not  betn 
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ch  misundentood,  and  will  not  bear  the  constraction  contended     Bxswxgk 
»  If  the  notice  and  particulars  were  not  sufficient^  or  not  served     Bomr 
i  dear  days    before  the   return   of  the  summons,  it  might        ' 

necessary  to    have   a    new    summons,  and  the  judge  may        1954. 
B6t  an  amendment   if    he  thinks   right   (analogous   to   the  n,,JIZIL^ 
3Bary  interpleader  summonses  m  interpleader  issues  in  the      AppeaL 
perior  Courts.)    In  interpleader  cases  the  claimant  is  to  be  the 
tntifl^  and  the  execution-creditor  the  defendant ;  the  derk  is  to 
9  the  money  until  the  matter  is  adjudicated  upon ;  different 
Kether  from  the  cases  contemplated  in  the  14th  section  of  the 

giving  the  right  of  api.eal.  ff  any  sUp  or  slight  informality 
urs,  it  IS  an  irregularity  only;  a  new  summons  might  be 
led,  and  the  matter  amended,  the  costs  to  be  in  the  discretion 
the  jud^e  under  the  particular  circumstances  of  each  case.  I 
ak  that  is  really  the  meaning  of  the  rule ;  it  cannot  be  that  the 
ideHvery  of  a  full  and  sufficient  particular  in  every  respect  in 

first  instance,  and  five  clear  days  before  the  return  of  the 
amons,  the  claimant  is  thereby  to  be  entirely  and  altogether 
ieated  of  his  right  to  the  articles  claimed. 

Appeal  dismissed  toith  costs* 

3p(m  the  autboritj  of  the  ahore  case  the  Coart  oT  Commoo  Pleas  sabseqnently,  in  the  case 
Wmt  and  oAtn  ▼.  FotktrgUl,  refused  to  hear  an  appeal  from  the  CoaDtj  Coort  of  Hyde 
keshire  upon  an  interpleader  proceeding. — £d.] 
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January  16,  1854. 

Qeoves  and  othebs,  Appellants,  Janssens,  Respondent. 

1*^  Qmrt  appeal  where  parties  agree  under  13  ^  14  Vict,  c.  61,  s,  17 
that  the  judge  shall  try  though  the  sum  exceeds  50/. 

^fpeai  does  not  lie  from  the  decision  of  a  County  Court  judge,  in  an 
^^^Umfor  an  amount  exceeding  50/.,  brought  before  him  by  the  consent 
^^ke  parties  by  virtue  of  section  17  of  the  13  j-  14  VicL  c.  61. 

QlS  was  an  appeal  from  the  determination  of  the  County 
Court  judge  at  Sheffield,  in  Yorkshire,  in  an  action  npon  an 
foment,  dated  21st  September,  1849,  whereby  the  plaintiff 
^^  with  the  defendant  to  enter  into  his  service  upon  terms  therein 
^tioned  as  his  traveUer ;  and  for  the  breach  of  that  agreement  this 
^H  was  brought,  and  the  plaintiff  claimed  500il     It  was  agreed 


jurisdicboD  and  power  to  try  such  action ;  providi 
the  said  parties  or  their  attomeya  shall  state  in  t 
randam  of  a^eemeiit  that  thej^  know  such  cause 
above  the  said  sums  respectively,  or  that  they  kik 
come  in  queeUon  in  such  action  ;  and  provided  th 
randum  shall  be  filed  with  the  clerk  of  the  sud  co 
of  filing  the  demand  of  the  pldntiff:  provided  sL 
actions  to  he  tried  before  any  County  Court  with 
the  parties  shall  be  brought  and  tried  in  that  J 
in  which  the  lands,  tenements,  or  hereditaments 
thereof,  are  situate,  or  in  respect  whereof  such 
brought" 

Quain,  for  the  appellant — This  gives  a  jurisdic 
unlimited  in  amount,  and  is  extended  to  the  trial  c 
other  exceptions  from  the  jurisdiction  of  the  Conn 
tried  there  by  virtue  of  tliia  clause.  The  leame 
County  Court,  to  whom  this  matter  was  so  referred 
come  to  a  wrong  conclusion. 

ff^Uet,  contrl. — There  is  an  objection  in  this  c 
hearing  this  appeal;  in  fact,  there  is  no  appeal  given  i 
where  the  demand  sought  to  be  recovered  is  mc 
title  is  in  question,  and  where  the  parties  have  refe 
to  the  decision  of  the  County  Court  judge  hy  con 
section  of  the  act  mentions.  His  deoimon  is  £ 
chosen  to  give  him  jurisdiction,  and,  whether  rid 
appeal  lies  to  this  court  from  it,  [Mabtin,  R — -II 
may  always  put  their  heads  together,  and,  by  a  sti 
agreed  upon,  have  the  opinion  of  the  County  Co 
and  this  court  afterwards  upon  it,  whenever  they  p 

Quain,  in  support  of  the  appeal,  was  called  upon 
argue  that   pomt  first— He   was  not  aware  thi 
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in  th^  present.  (The  15th  and  16th  sections  of  the  same  act  were  Qbotbs  arb 
D  called  to  the  attention  of  the  court)    [Pabejs^  R — Judgment     Otbsbs 
«ld  be  final  in  cases  of  title  and  toUs ;  and  the  strong  inclination     jAmKn. 

toy  present  opinion  is^  that  no  ajppeal  lies  in  this  case ;  but,  as  it        

i  Terj  important  question,  we  will  consult  the  other  courts,  and       i®^* 
*«  our  jufi^ment  in  a  few  days.]  J^^i 

Cur.  advn  vtUt 
Pabke,  B.  delivered  judgment. — This  case  was  argued  before 
*  brother  Alderson,  Martin,  and  myself,  in  the  absence  of  the 
id  Chief  Baron.  The  court  intimated  they  would  consult 
Be  of  the  other  judges  about  it,  on  account  of  its  general  im- 
rtance,  before  they  delivered  their  opinion;  but,  on  speaking 
seme  of  the  judges,  we  found  that  they  would  rather  not  give 
r  opinion  conclusively  upon  this  question  unless  it  had  been 
^ed  before  them ;  and  in  that  respect  they  are  quite  right.  I 
re  no  reason  to  believe  that  at  present  there  is  any  difference 
m  the  opinion  we  are  now  about  to  pronounce ;  and  my  Lord 
ief  Baron  concurs  in  the  opinion ;  I  having  intimated  to  him 
at  our  view  of  the  case  is.  The  question  is,  whether  an  appeal 
\  by  the  13  &  14  Vict.  c.  61,  against  the  decision  of  judge  in 
ase  amounting  to  above  50/.,  and  to  a  matter  of  500L,  where 
isdiction  is  given  by  the  voluntary  agreement  of  the  parties  to 
!  County  Court  juage.  Mr.  Willes  took  the  objection,  after  the 
e  had  been  partly  argued,  that  an  appeal  did  not  lie  in  this 
e ;  and  we  are  clearly  of  that  opinion,  that  an  appeal  does  not 
An  appeal  is  given  by  the  14th  section,  which  provides, 
lat,  if  either  party  in  a  case  to  the  amount  to  which  jurisdic- 
1  is  given  to  the  County  Court  by  this  act,  and  to  the  amount 
en  by  this  act,  shall  be  dissatisfied  with  the  determination  or 
ection  of  the  court  in  point  of  law,  he  may  be  at  liberty  to 
>eal  to  the  Superior  Courts."  Jurisdiction  in  this  case  is  not 
en  by  this  act  alone ;  and  we  are  of  opinion  that  the  clause 
>lies  only  to  cases  which  are  to  the  amount  given  by  that  act, 
I — above  20/.  and  not  exceeding  50L  The  clause  by  which 
isdiction  is  given  to  the  judge  by  the  mutual  agreement  of  the 
rties  is  not  the  clause  on  which  the  appeal  lies.  In  the  first 
loe,  there  is  an  appeal  given  in  the  clause,  the  17th  section, 
n  all  cases  in  which  the  title  to  land,  whether  of  freehold, 
pyhold,  leasehold,  or  other  tenure,  or  any  title  to  tolls,  market, 
r,  or  other  franchise,  shall  be  in  question,"  by  ^nsent,  jurisdic- 
o  may  be  given  in  these  cases ;  but  it  is  perfectly  clear  that  in 
way,  construing  this  act,  an  appeal  is  given  agamst  a  decision 
any  question  of  title  by  the  County  Court  judse.  There  is  no 
toon  why  an  appeal  should  be  allowed  where  the  parties  gave, 
'  consent,  jurisdiction  to  the  judge  in  a  matter  of  that 
lonnt;  and  where,  if  an  appeal  would  lie  in  that  case, 
would  not  lie  in  a  case  of  a  matter  of  title  to  land,  to  toll, 
market,  or  fair.  Now,  if  you  look  to  the  sense  and  reason 
the  thing,  there  is  great  reason  for  giving  an  appeal  to  one  of 
3  dissatisfied  parties,  where  the  jurisdiction  is  compulsory,  and 


appeal  will  be  dumiaaed;  but  not  with  costs. 

App» 

[(«)  Shm  tha  deduon  of  tha  abore  cue.  tha  Ltgulitora  lui  ihodf 
Tidt  for  ■  poaar  of  appaaL  It  hai,  howarar,  baco  thooght  deainbi 
aaonut  of  tin  iou>d  prlndplta  of  nnatioctioo  whirh  Ibt  loaraad  jadg 
itatats  ntwni  to  ii  tha  IT  Viot.  o.  16  (pand  tha  Sad  Jam,  18S 
amand  tfaa  Actofthe  13  &  14  Vict  c.  61  ;  aod  tha  IS  &  16  Tlct. 
eoacti,  "  That  the  right  and  mod*  of  appeal  prm  hj  Lbs  14th  *Bctim 
Vict.  IS.  61,  M  aowadad  by  tha  Sod  and  8rd  taotioQa  of  tba  act  of  tba  1 
olaod  Id  all  caaaa  daddad  aftn  the  paaajuf  of  ihia  act,  in  *tuch  joj 
17tti  MotioD  <^  the  laid  fint-mentiofiad  act,  in  oociseiiaaDcs  of  the  agn 
ihall  bt  lawful  vban  both  partiaa  ahall  deain  that  the  daciilao  of  the  I 
%»  final,  to  aiDlade  nieh  nght  of  appeal,  bf  axpnanait  nch  tbiir  di 
rf  acneowit,  dincled  bf  tha  add  17tlt  aeotion  to  U  Blad  with  Iht  da 
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Jaxuary  23,  1854. 
Habbtb  akd  anotbeb  v.  Dbbesi 


Comntjf  Court  appeal — Right  of  apptal  when  the  orii 
than  201.,  but  the  amouMt  reeovtrtd  i 
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12L  only,  any  jorisdictioii  to  kear  an  apoeal  ?    The  demand  Earvm  amd 
I  for  a  sum  oyer  20L  but  the  court  haa  only  awarded  12L     ahozhbb 
kHKEy  B« — ^Do  you  mean  to  contend,  Mr.  Udall,  that  if  a  plain*    dbbbbicav. 

.dwns  60L  and  the  judge  of  the  County  Court  should  only       

vd  him  5L9  he  would  have  no  right  to  appeal  ?]  •     ^^ 

UdalL — ^Yes,  or  a  plainti£P  may  tuwayeiy  u  he  pleased,  give  him-      ImnL 
*a  right  of  appeal  by  claiming  more  than  20/.  in  the  plaint, 
MNigh  he  very  well  knew  at  the  same  time  that  he  could  not 
mrer,  and  was  not  entitled  to  anything  like  so  large  a  sum. 
?ABK£,  B. — The  13  &  14  Vict,  c  61,  s.  14,  states  that  either 
ty  in  any  cause  of  the  amount  to  which  jurisdiction  is  given  to 

County  Court  by  that  act,  &c.,  may  appeal ;  and  by  sect.  I  the 
isdiction  is  extended  to  the  recovery  of  any  debt,  damage,  or 
land  not  exceeding  the  sum  of  50A,  and  to  aU  actions  in  respect 
reof,  except,  &c  I  think  you  may  proceed  to  argue  the  case. 
fhe  case  was  then  argued,  but  ultimately  sent  back  to  be 
mded. 


JUDGE'S  CHAMBERS. 

March  1,  1854. 

(Before  Mr.  Justice  Ceompton.) 

Mabsdon  o.  Wabdle. 

ProhihUion — TUk  to  land — When  prohibUum  may  isiue, 

*on  a  trial  in  a  County  Court  to  recover  the  amount  of  a  promissory 
^ote  given  by  the  defendant  to  the  plaintiff^;  the  defenaani  eoniended 
hat  the  consideraHon  failed^  inasmuch  as  the  note  was  given  as  a  de^ 
^oeit  of  part  payment  of  the  purchase  of  lands  and  premises^  the  title 
p  which  proved  to  be  imperfect  The  judgcy  however,  gave  judgment 
^.  the  plaintiff',  and  execution  issued,  whereupon  the  defendants  goods 
^^^re  seized,  but,  at  the  instance  of  the  defendant  they  remained  unsold, 
^^EMm  an  application  for  a  prohibition  on  the  ground  that  a  question 
w  title  to  land  was  involved: 

^  that  the  application  wca  not  too  late,  as  something  still  remained  to 
^  done  in  the  action. 
<>>  that  the  action  involved  a  question  of  title, 

^GIS  was   an   action  brought   by   Thomas  Marsden  against 

James  Wardle,  in  the  County  Court  of  Staffordshire,  m>lden 

I^eek,  upon  a  promissory  note  for  50L  made  by  the  d^endant. 


that  a  title  to  land  came  into  question. 

MUtoard  now  showed  caase. — f^rst,  the  applii 
UDoe  execution  baa  already  issued.  Prohibition  « 
execution,  uulese  the  want  of  jurisdiction  i^ipeara 
proceedings.  Secondly,  it  does  not  appear  tiiat  i 
has  arisen  in  this  case.  The  action  is  on  a  promisf 
prim&  facie  within  the  juriediction  of  the  County 
case  may  have  been  decided  irrespective  of  titl& 
fendant  has  acquiesced  in  the  jurisdiction  of  the  • 
now  objecL  The  bailiff  took  possessbn  of  his  g 
tnised  M,yment  of  the  debt,  costs,  and  additional 
plaintiff  would  consent  to  postpone  the  sale,  whicl 
the  defendant's  affidavit  is  defective,  in  not  stati 
tion  was  taken  to  the  jurisdiction  of  the  court  be! 

Morgan  Uoyd,  contri. — As  to  the  first  objec 
that,  so  long  as  there  remains  anything  to  be  do 
will  issue.  In  Jonei  v.  Ouxn  (18  L.  J.  6,  (^  1 
was  granted  even  after  complete  execution ;  and, 
for  recovering  possesuon  of  a  tenement,  a  writ  e 
awarded.  In  the  cases  where  the  application  has  I 
execution  was  complete,  and  there  remuned  notl 
prohibition  could  attach.  Rt  Poe  (5  B.  &  Ad.  68 
a  prohibition  to  a  court  martial,  and,  as  sentence  1 
executed,  but  the  court  also  dissolved,  the  Que 
that  the  application  was  too  late ;  and  all  the  o. 
the  application  for  a  prohibition  has  been  to 
explained  on  the  same  principle.  Secondly,  it  is  qu 
affidavits  that  the  real  question  in  the  County  Co 
or  not  the  consideration  for  the  promissory  note 
that  depended  upon  whether  the  plaintiff  bad  s 


COUNTY  COURTS  CASES.  13 

ike  court,  and  nothing  short  of  an  agreement  according  to  the     Mabsdov 
vjaions  of  13  &  14  Vict  a  61,  s.  17,  can  giye  jurisdiction  where         *-^^ 
xestioD  of  title  is  involved     The  cases  in  which  consent  has       ^*°^' 
II  held  to  confer  jurisdiction  are  those  in  which  the  want  of       1854. 
■diction  has  arisen  firom  some  collateral  fact,  and  not  where  the   n^;^_ 
9  in  the  action  is  one  which  the  court  has  no  jurisdiction  to  try.        7^^ 
Sbompton,  J.,  having  consulted  Parke,  B.,  said : — As  to  the 
iminary  objection  the  rule  is,  that  it  is  not  too  late  to  wply 
A  prohibition  so  long  as  there  remains  anything  to  be  done. 
to  the  other  questions,  I  shall  look  into  the  affidavits. 

Order  far  a  prohibition  granted  on  the  following  day. 


COURT  OF  COMMON  PLEAS, 

November  11,  1853,  and  January  23,  1854. 

B  Manchesteb,  Sheffield  and  Lincolnshire  Bailwat 
IP ANT9  Appellants,  and  Wallis  and  anotheb,  Bespondenta 

niy  Court  appeal-^Non'UahUUy  of  railway  companies  to  fence  a$ 
famst  the  cattle  of  persons  who  are  not  occupiers  af  adjoining  land, 

cattle  of  the  plaintiffs^  without  any  fault  on  their  party  strayed  on 
public  road  running  alongside  the  railway  of  the  defendants^  and 
\:wough  a  defect  in  their  fences,  got  upon  the  railway  and  were  hilled. 
Railway  Clauses  Act,  8  Vict,  c,  20,  s.  68,  enacts,  that  **  the  company 
%4iU  make,  and  at  all  times  thereafter  maintain,  the  following  worhs 
P9  ike  accommodation  of  the  owners  and  occupiers  of  lands  adjoining 
litf  railway  (that  is  to  say  J,  also  sufficient  posts,  raUs,  hedges,  ditches, 
}it9imds,  or  other  fences,  for  separating  the  land  taken  for  the  use  of 
i>tf  railway  from  the  adjoining  lands  not  taken,  and  protecting  such 
VMcb  frvm  trespass,  or  the  cattle  of  the  owners  or  occupiers  thereof 
IBM  straying  thereout,  by  reason  of  the  railway,  together  with  all 
^^^ssary  gates  made  to  open  towards  such  adjoining  lands,  and  not 
'^^rds  the  railway,  and  all  necessary  stiles : " 

^  that  a  railway  company  is  only  bound  to  fence  as  against  the  oceu- 
^^  <f  adjoining  lands ;  that  a  public  highway  running  alongside  a 
^Uxty  is  '^  adjoining  land  not  taken  *'  within  the  meaning  of  the  above 
^^ibfi ;  but  that  the  owners  of  cattle  straying  on  a  highway,  and  being 
^''^^'^gfully  there,  are  not  occupiers  of  the  highway  so  as  to  cast  an 
^i^ation  upon  the  railway  company  to  maintain  a  fence  against  their 

^^  that  if  the  cattle  had  been  passing  rightfully  along  the  highway, 
^  had  got  on  the  line  throfigh  a  defect  in  the  compamf^  f^^i^ceSy  the 


qnence  of  the  stud  defendantB,  their  agenta  or  eer 
open  a  gate  and  other  openings  leading  on  to  tl 
or  near  to  the  Baid  station  at  Torkeey,  in  codw 
noKligence  and  de&ult  the  said  horses  got  upoi 
rauway  of  the  defendants,  and  were  killed  or  oth 
the  engine  and  train  belonging  to  the  stud  de 
agunst  or  upon  them.  And  the  plaintifib  also  seek  t 
of  5L,  being  the  amount  paid,  incurred,  or  expen 
and  in  and  about  doctonng  and  attending  upon  t 
one  of  them,  after  they  were  so  injured  and  hurt  i 
The  case  came  on  to  be  tried  before  John  ( 
^mith,  Esq.,  the  judge  of  the  said  court,  and  a 
July  laat,  when  the  following  facta  were  proved  i 
the  13th  January  last  the  pltdntiffs,.  who  are  fa 
the  parish  of  Torksey,  in  the  county  of  Linooli 
grazing  in  a  close  in  the  plaintifls'  occupation, 
public  highway  passes.  At  each  end  of  the  clos 
to  prevent  the  cattle,  grazing  in  the  close,  from  at 
close,  and  these  gates  are  continuous  with  and 
pluntiffs'  fence.  On  the  day  in  question  it  is  f 
eaat  gate,  leading  to  the  village  of  Torksey,  mi 
open  by  some  person  or  persons  using  the  highi 
plaintiffs'  horses  in  consequence  went  throufih  tl 
upon  the  highway  leading  to  the  village  of  Tort 
yards  from  the  said  east  gate  of  the  said  close,  is  a 
the  station-yard  of  the  defendants  at  Torksey. 
constructed  as  to  swing  backwards  and  forwards  i 
not  remain  open  unless  propped  so  as  to  keep  it  o 
ever,  frequently  propped  open  during  the  day,  b 
night  The  horses  strayed  through  the  gate  froi 
the  dav  in  onestion  into  the  station-vard.  from 


to 
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iaking  down  the  rail  for  the  porpose  of  carrying  or  carting  UAsctnanM, 
ii€thing  from  or  to  the  railway ),  which  fence  separates  the  sta-  /°^?^"^' 
■i-yard  from  the  line  of  railway,  to  and  upon  the  railway,  where    ^omtaiit 
y  were  killed  by  the  passing  of  a  goods  train.     The  plaintiffiB         v. 
m  cross-examination  aamitted,  that  he  believed  that  if  the  gate  ^^^^^  ^^ 

Idle  plaintifiTs  close  (which  he  had  no  doubt  had  been  left  open        

"Iniyellers  using  the  high-road  through  the  said  close^  had  been       1854. 
\%  the  accident  would  not  have  happened.     No  evidence  was       ~^ 
en  how  or  by  whose  act  the  gate  of  the  station-yard  was  opened    iJSSS^ff 
L  left  open;  but  evidence  was  given  that  the  gate  leadii^  into      /jfaawy 

station-yard  was  frequently  left  open,  and  that  cattle  had  been  ^«*¥"** 
■I  to  stray  through  it,  and  that  aefendants  had  been  warned 
ft^ut  leaving  it  open,  and  that  it  had  been  kept  shut  since  the 
1  two  horses  were  killed.  Upon  the  above  state  of  facts  it  was 
itended,  on  the  part  of  the  plaintiff,  that  the  defendants  were 
rie  to  make  good  the  loss  of  the  horses,  by  reason  of  the  allied 
cligence  in  permitting  the  gate  of  the  station  to  remain  open, 
I  the  defect  in  the  fence  dividing  the  station-yard  from  the  bne ; 
=the  part  of  the  defendants  it  was  contended  that  there  was  no 
«  to  go  the  jury,  inasmuch  as,  admitting  the  facts  proved  by  the 
intiffs,  the  defendants  were  not  liable. 

The  learned  judge,  however,  having  refused  to  nonsuit,  the 
pocate  for  the  defendants  addressed  the  jury,  and  contended  that 
fcre  was  no  negligence  nor  any  breach  of  duty  on  the  part  of  the 
%ndant8;  that  the  accident  was  occasioned  by,  and  directly 
■ibutable  to,  the  negligence  of  the  plaintifis  in  not  keeping  the 
be  of  their  field  closed;  and  that  they  were  not  entitled  to  recover. 
be  learned  judge  put  two  questions  to  the  jury ;  first,  whether 
^  were  of  opinion  that  there  had  been  negligence  on  the  part 

the  defendants ;  and  that  the  injury  of  whicn  the  plaintiffs  com- 
nned  was  to  be  attributed  to  their  negligence;  and  secondly, 
feether  the  plaintifis  had  been  guilty  or  any  negligence  which 
Dtributed  in  any  way  to  the  accident.  The  jury  found  that  the 
lendants  had  been  guilty  of  negligence,  but  that  the  plaintiffs 
ifl  not  been  guilty  of  any  negligence  which  contributed  to  the 
ladent,  and  found  a  verdict  for  the  plaintiffs,  with  35/.  damages. 
The  defendants,  being  dissatisfied  with  the  decision  and  with  the 
dge  in  point  of  law,  appealed,  and  contended  that  there  was  no 
«e  which  ought  to  have  been  submitted  to  the  jury ;  that  the  ruling 
id  decision  of  the  judge  were  and  each  of  them  was  erroneous. 

AddiMOTij  for  the  defendants  (appellants.) 

Gray  for  the  plaintiffs  (respondents.) 

The  arguments  and  cases  sufiiciently  appear  from  the  judgment 

*  the  court.  ^  ^  «« 

JuDGMENT—JanMary  23. 

Jebtis,  C.J. — This  case,  which  was  argued  before  my  brothers 
laale,  Williams,  Cresswell,  and  myself,  last  term,  was  an  appeal 
om  a  decision  of  a  County  Court  judge.  After  the  finding  of 
18  jury,  we  must  assume  that  the  cattle  of  the  respondents^ 
•ithout  any  fault  on  the  part  of  the  respondents,  strayed  on  a 


joinins  thereto,  that  is  to  eaj,  amongst  other  thii 
and  rails,  hedges,  ditches,  mounds,  or  other  fences 
land  taken  for  the  use  of  the  railway  from  the  a 
taken,  and  protecting  such  lands  from  trespaas^  c 
owners  or  occnpiers  thereof  irom  strayii^  ther 
railway,  together  with  necessary  gates  made  to 
adjoining  ^ds,  and  not  towards  the  rulway, 
s^es."  Cert^nly  this  section  makes  a  reiy  ins 
for  the  protection  of  the  public  where  a  railway 
pablic  highway ;  hut,  nevertheless,  it  is  clear  th 
intended  to  apply  to  such  a  case  as  this ;  for,  i 
section  which  casts  the  obligation  to  fence  a  rail 
The  highway,  therefore,  is  to  be  considered  to  \ 
not  taken,"  and  the  same  construction  must  he  p 
words,  whether  that  adjoining  land  be  a  puhl 
private  close.  What  then  is  the  nature  of  the  o 
the  railway  by  this  section  ?  They  are  hound 
keep  the  cattle  of  the  owners  and  occupiers  of  a 
taken  ^m  straying  on  to  the  rulway.  Bickda  v. 
India  Docks  atut  Birmingham  Junction  (21  L.  J. : 
oourt  has  already  determined  that  the  ohliga 
company,  by  this  section,  is  the  same  as  it  wo< 
common  law  if  they  had  been  bound  by  preacrip 
fence ;  in  other  words,  they  are  only  uound  to  1 
against  the  cattle  of  the  owners  and  occupiers 
lands.  Were,  then,  the  cattle  of  the  respondent) 
were  killed,  the  cattle  of  the  owners  or  occuj 
adjoining  the  railway  ?  We  think  they  were  not 
Ihvaston  v.  PayTu  (2  H.  Bl.  527),  appears  to 
question.     Whilst  the  cattle  are  passing  along  a 


commr  coubts  cases.  17 

Be  and  the  road,  because  the  cattle  were  wrongfully  on  the  road,  Hanohsctsb, 
I  the  owner  of  those  cattle  was  not  therefore  occupying  it  so  as    s™rjriKLD, 
^ast  any  obligation  upon  the  distrainer.     Applying  the  deci-     CoMPikjiT^ 
is  and  the  principle  established  to  the  present  question,  we  are  v. 

opinion  that  the  owners  of  the  cattle,  the  respondents,  whilst  Wallw  and 

cattle  were  straying  on  the  road,  were  not  occupying  the  road,        

that  therefore  there  was  no  obligation  upon  the  appellants  to        ism. 
mtain  a  fence  against  them.   If,  then,  there  was  no  obligation  to     ^  ~7 
ntain  a  fence  against  the  respondents'  cattle,  the  appellants    iS^t^of 
'e  guilty  of  no  wrong  in  omitting  to  do  so.     There  is  no  com-  RaXkiDay  Com- 
mt  that  the  railway  was  conducted  improperly ;  the  only  com-  ^'^^  ^  /*"^' 
nt  is  that  the  fence  was  not  sufficient     The  Legislature,  with 
all  knowledge  of  the  danger  of  railways,  has  cast  on  them  a 
ited  obligation  only,  and  we  cannot  enlarge  it  merely  because 

public  safety  may  be  endangered.  This  distinguishes  this  case 
n  the  cases  cited.  In  Fawcett  v.  The  York  and  North  Midland 
npany^  20  L.  J.  222,  Q.  R,  the  company  were  required  by  ex- 
38  statute  to  keep  a  gate  closed  across  the  road ;  under  such 
umstances,  they  were  guilty  of  a  wrong  in  omitting  to  do  so. 
in  Bird  v.  Holbrooky  4  Bmg.  626,  it  was  decided,  on  the  ground 
t  it  was  unlawful  to  set  up  spring  guns,  and  therefore  l£e  de- 
iants  were  liable,  although  the  plaintiff  was  a  trespasser. 
•nes  Y.  Wardj  19  L.  J.  195,  C.  P.,  was  determined  on  the 
and  that  an  area  dose  to  a  public  highway,  into  which  the 
ntiff  fell,  was  a  public  nuisance.  If  the  appellants  had  been 
.ty  of  a  wrongful  act,  there  are  many  cases  to  show  that  the  re- 
idents  would  not  lose  their  remedy  merely  because  the  cattle 
e  trespassers.  In  this  case  there  was  no  wrongful  act,  and  the 
gation  to  repair  does  not  exist,  the  cattle  not  being  trespassers, 

the  owners  of  them,  therefore,  not  occupying  any  part  of  the 
lining  lands  in  the  language  of  the  act  of  Parliament.  We 
refore  think  the  appeal  must  be  allowed,  with  costs. 

Judgment  for  the  appellaniSs  wUh  cotU^ 


OL.  III. 


WiLHOT,  Appellant,  and  Rose,  S«Bp< 

Lmtdhrd  andtaumt—SaU  offarmng  itock—&6 
TV  1  \tk  lectiim of  tha 56  Gto.  3,  e.  50  (A*  Act  lor 
Farming  Stock  taken  in  ExectUioH),  it  noteomfined 
itoek  taitn  m  execu/ioM,  but  it  general,  and  exta 
forming  stock,  andprokibiii  the  removal  of  iajf,  . 
from  (^  the  farm, 

THIS  was  an  appeal  from  the  County  Conn 
held  at  Derby.  The  action  was  nroaghl 
value  of  the  straw  of  a  certain  crop  of  wheat  Bold 
fiuming  tenant  to  the  defendant  by  auction,  and  n 
cntioQ,  and  removed  by  the  defendant  and  no 
notwithstanding  notice  that,  by  the  tenant's  leas 
turnips,  &&,  the  produce  of  the  land,  were  to  be  < 
land.  The  action  was  brought  nnder  the  56  Ge 
which  enacts  "That  no  assignee  of  any  bankrupt  o 
debtor's  estate,  nor  any  asdgnee  nnder  any  bill  i 
purchaser  of  the  goods  or  crops  of  any  person  or ; 
or  employed  in  husbandry,  or  oqy  land  let  to  &rm 
or  dispose  of  any  hay,  straw,  &c.,  or  any  other 
lands,  or  any  manure,  compost,  &c.,  or  other  dr 
for  such  lands,  and  being  thereon,  in  any  other  ni 
other  purpose  than  such  bankrupt,  insolvent  debt 
son  so  employed  in  husbandry,  ought  to  have  taki 
posed  of  tne  same,  if  no  commission  of  bankruptq 
no  such  assignment  or  assignments  had  been  i 
made." 

The  learned  judge  was  of  opinion  that  the  \ 
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raw  on  the  land  from  a  tenant  ought,  at  leasts  to  suspect  Wilmot,  App., 
le  removal  of  it  is  contrary  to  the  lease.     (He  was  stopped.)        ^Reep. 
nistyy  contr^ — The  act  is  by  its  title  confined  to  sales  of     ^^ 
ig  stock  under  an  execution.    So  is  the  1 1th  section.    Bank-       1854. 
r  and  insolvency  are  executions  as  well  as  suits.    The  sheriff  r-,j3Z!^a^ 
realises  by  bill  of  sale.     Then  **  any  purchaser  **  means  any      tenant— 
I  the  scope  of  the  act     The  11th  section,  in  fact,  prohibits  Fanning  $tock. 
ircfaaser  from  the  sheriff  from  doing  that  which  the  first  sec- 
rohibited  the  sheriff  himself  from  doing. 
KD  Campbell,  C.J. — The  nonsuit  is  wrong,  and  must  be  set 
It  proceeded  on  the  notion  that  the  11th  section  was  con* 
to  cases  of  a  sale  under  an  execution.      That  is  not  so.     The 
s  so ;   the  preamble  so ;   and  if  there  were  any  reasonable 
about  the  construction,  we  should  refer  to  both  for  the  pur* 
»f  ascertaining  the  real  intention  of  the  Legislature.     There 
t,  however,   be  any  reasonable  doubt  about  the  true  con- 
ion.     The  11th  section  exceeds  the  title  and  preamble;    and 
a  bad,  though  I  am  sorry  to  say  a  fair,  specimen  of  our 
ition,  and  we  must  give  full  force  to  it.     Mr.  Manisty  sug- 
I  that  the  case  of  a  sale  under  an  execution  was  alone  con- 
Eited.     Now,  by  the  verv  language,  the  case  of  titles  accruing 
eration  of  the  bankrupt  law  was  provided  for :  and  such  titles 
3t  derived  from  a  sale  under  an  execution.      Then  there 
8  the  case  of  any  assignee  under  any  bill  of  sale-^not,  as  Mr, 
ity  suggested,  under  any  bill  of  sale  from  a  sheriff  under  a 
\(Ji,fa,     Lastly  comes  the  case  of  "any  purchaser  of  the 
."     The  enactment,  therefore,  is  clearly  general ;  it  must  be 
d  ;  and  the  jud^e  was  wrong  in  nonsuiting  the  plaintiff. 
LE,  J. — I  also  think  that  the  nonsuit  was  wrong.     The  ques- 
3  whether  the  11th  section  of  this  statute  prohibits  the  pur* 
r  of  crops  on  the  land  from  the  tenant  under  a  lease  from 
[Qg  off  toe  bay  and  straw,  contrary  to  the  restrictions  of  the 
The  words  are  general  and  unqualified,  and  I  do  not  dis- 
any  reason  for  narrowing  the  interpretation  of  them.     Mr, 
sty  suggested  that  the  1 1th  section  was  intended  to  prevent 
urchaser  from  the  sheriff  from  doing  that  which  the  1st  section 
bits  the  sheriff  himself  or  his  officer  from  doing ;    but  the  4th 
•n  had  provided  for  that;  so  that,  unless  the  11th  section  be 
al,  it  is  practically  inoperative, 
iOMPTON,  J.,  concurred. 

Judgment  for  appelhnU 


(Before  Ms.  Justice  Colebidge 

Habbies   v.  Hands    and    anote 

Replevin '  ■  Juritdictiott—~I^^)kibitiott 
Sembk,  that  the  imitdietum  of  the  County  CourU  « 
on/y  to  eoMCM  where  the  dittreu  toot  for  rent  in  am 
/auant. 

MORGAN  LLOYD  moved  for  a  role  to  ah 
prohibition  should  not  issae  to  reatiun  t 
Carm&rthenshire  County  Court  irom  proceetUng  t 
replevin  which  had  been  entered  in  his  coort. 
had  dietruned  three  cows  of  the  plaintiff  under 
the  Tithe  Commutation  Acts,  for  a  propartionat< 
expenses  of  apportioning  the  tithe-rentcharge  cert 
missioners  to  he  due  to  one  of  the  defendants  in 
in  the  occnpation  of  the  plaintiff.  It  is,  therefore 
the  distress  was  neither  for  rent  in  arrear,  or  fbi 
and  the  question  will  therefore  be,  whether  the  ji 
new  County  Court  in  replevin  extends  to  any  < 
first  mention  of  the  action  of  replevin  by  name  in 
c.  95,  occurs  in  the  U9th  |ection,  by  which  it 
enacted,  that  all  actions  of  replevin  in  cases  of  d 
arrear,  ot  damage  faisant,  which  shall  be  brougl 
Court,  shall  be  brought  without  writ  in  a  cour 
act."  By  the  12l8t  section,  nrovisions  are  made  i 
such  actions  of  replevin,  thcreoy  clearly  confining  t 
actions  of  replevin  in  case  of  distress  for  rent  or 
and  the  I94th  and  19dth  Rules  of  Practice  are,  i 
to  the  same  limits.     It  follows,  therefore,  that  th( 
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litj  of  a  distfess ;   and  the  words  ''  as  altered  by  this  act/'      Harbxks 
1  as  altered  from  40^.  to  20/.     Besides,  it  is  quite  clear  that       ^ 
Legislature  did  not  contemplate  the  transfer  of  all  the  jurisdic-  j^^j^  anothbr. 

of  the  old  County  Court  into  the  new,  since  it  proceeds  to       

t  (s.  4),  "  that  for  all  purposes,  except  those  which  shall  be       ]^' 
in  the  jurisdiction   of  the  courts  holden  under  this  act,  the     Repievinr^ 
ity  Court  shall  be  holden  as  if  this  act  had  not  been  passed."  Jurisdiction-^ 
mains  to  see  whether  the  /)8th  section  applies.     The  words  of    ^P^^^*^»^ 

section  are  very  general:   "All  pleas  of  personal  actions, 
>e  the  debt  or  damage  claimed  shall  not  exceed  20/.;"  but 

comes  the  proviso,  excepting  out  of  the  jurisdiction  all  actions 
hich  title  to  a  hereditament,  &c.,  shall  be  in  question.  This 
ISO, and  the  enactments  of  the  12l8t  section,  are  inconsistent; 
t  has  been  accordingly  held,  that  the  former  does  not  apply  to 
ns  of  replevin,  and  the  County  Court  has  jurisdiction  in 
;vin  for  rent  in  arrear,  damage  faisant,  though  title  be  in 
tion :  {^Re  Lancashire  County  Courts  1  Cox  &  Mac.  170 ;  Tubby 
UifiJiape  5  C.  B.  790;  1  Cox  &  Mac.  105;  Reg.  v.  Raines^ 
i.  J.  223,  Q.  B.)  And  it  has  been  holden  by  the  Court  of 
lequer  that  actions  of  replevin  are  not  within  the  13  &  14  Vict. 
,  by  which  the  jurisdiction  of  the  County  Courts  is  extended 
)L :  (see  Mungeam  v.  Wheailey^  6  Exch.  88.) 
^LEBiDGEy  J. — You  may  take  a  rule  to  show  cause. 
16  rule  was  afterwards  made  absolute,  no  cause  being  shown. 

Rule  absolute. 


(Before  Me.  Justice  Colekidgi 


Mitchell  e.  Hemdeb. 


Cotmfy  i 


A  turgeon  and  aeemuheur  carritt  on 

leet.  128  if  the  9<^  10  Vict.  e.  95,  in  tkat  dilrie 
hit  palientt,  though  in  fact  he  may  be  dwelling  i 

A.,  a  turgeon  and  aecouchrur,  mho  lived  icilkin  the  Co 
of  B.,  wot  tutd  for  a  debt  in  thit  eoHrt  (  Qntem't  1 
of  action  which  arote  in  the  Ctmntj/  Court  ifC;  at 
returned  for  kit  than  201.,  the  plaintiff  applied,  i 
15  4-  16  Viet.  e.  54,  for  a  rule  for  kit  eotu.  It  a 
that  A.  amended  patient*  daUy  within  the  juriadiei 
Court  of  C. : 

Held,  that  ihit  was  a  carrying  on  tf  kit  butineti  i 
diction  of  C.  within  the  meaning  of  teeL  128  cftke  \ 
and  that  the  plaintiff,  therefore,  wat  not  entitled  to  i 

MAY\AKD  moved  in  this  c&se,  under  sect  4 
Vict  c  54,  foi  the  costs  of  thia  actioD,  un 
circumstances : —  This  was  an  action  brought  in  thi 
from  the  defendant  the  sum  of  lOL  I6t.  Bd.  due  t 
work  done  in  a  certain  mine  in  wliich  the  defeni 
holder.  The  cause  was  tried  under  »  writ  of 
Undersheriff  of  Cornwall,  when  s  Terdict  was 
plaintiff  for  the  above  amount,  and  it  was  songbt 
within  the  exception  of  sect  128  of  the  9  & 
(County  Courts  Act),  upon  the  ground  that  at  tfa 
was  brought,  the  defendant  did  not  dwell  or  can 
within  the  jurisdiction  of  the  County  (!!ourt  i 
cause  of  action  arose ;  and  it  was  alleged  in  tl 
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hin  the  jarbdiction  of  the  Launceston  County  Court  and  that 
was  the  surgeon  of  the  Launceston  union. 
Maynard  contended  that  attending  patients  within  the  district 
Launceston,  yet  living  within  the  Liskeard  district,  was  not  a 
rying  on  of  his  business  within  the  meaning  of  the  act:  {Rolfe 
Learmouth^  14  Q.  B.  196 ;  Buckley  y.  Harm,  5  Ex.  43 ;  Stephens 
Derryy  16  East,  147 ;  Gray  v.  Car,  8  East,  236.) 
ColUer,  who  showed  cause  in  the  first  instance,  contended  that 
ending  upon  patients  as  a  surgeon  and  an  accoucheur  was  a 
tying  on  of  a  business  within  the  terms  of  the  act. 
DoLEBiDGS,  J. — I  am  of  opinion  that  thb  rule  ought  to  be 
iiaed,    and   upon    the  ground  that    the  defendant  carries  on 

business  within  the  jurisdiction  of  the  County  Court  of 
anceston.  In  looking  at  the  lanffuage  of  the  affidavits,  care 
paid  be  taken  that  they  are  framed  with  such  strictness  that  it 
old  appear  that  there  has  been  no  evasion  of  the  act  of  Parlia- 
nt,  and  that  it  has  been  substantially  complied  with.  Now  the 
endant  says  that,  at  the  time  the  action  was  brought,  he  was 
rying  on  the  business  of  a  surgeon  and  accoucheur  at  Launceston, 
1  was  attending,  and  now  attends,  at  Launceston,  several 
^nts,  being  resident  within  the  several  parishes  named  within 
I  jurisdiction.  That  is  an  averment  that  he  is  in  the  diuly  habit 
attending  patients  being  resident  within  that  place,  and  we 
paid  be  trining  with  language  if  any  other  construction  were 
I  upon  it.  Then,  as  to  the  construction  of  the  act  of  Parliament : 
I  words  are,  "  where  the  cause  of  action  did  not  arise  wholly  or 
some  material  point  within  the  jurisdiction  of  the  court  within 
lich  the  defendant  dwells  or  carries  on  his  business  at  the  time 

the  action  brought.''  The  limit  given  for  dwelling  is,  within 
e jurisdiction  of  the  court;  and  it  is  the  same  as  carrying  on  his 
ittness — if  it  is  within  the  jurisdiction,  that  is  sufficient.  Now 
(re  must  undoubtedly  be  something  personal,  and  not  by  agent 
S^Iy;    the   dwelling   must  be  personal,  and  so  must  be  the 

Sing  on  of  the  business.  Suppose,  however,  the  nature  of  the 
ess  is  to  be  moving  about — that  would  be  a  carrying  on  of 
business  in  doing  its  work  and  effecting  its  objects.  What  does 
defendant  say  here  ?  He  says  he  is  in  daily  attendance  upon 
liatients  within  the  jurisdiction.  That  being  so,  let  us  see  the 
^  that  have  already  been  decided.  The  first  is  that  of  Rolfs  v. 
^9nrnouth^  14  Q^  K  196.  This  was  the  case  of  the  officer  of  the 
Xl  Chancellor,  namely,  the  deputy  sealer  of  the  writs,  whose 
y  it  was  to  attend  upon  the  Lord  Chancellor  wherever  he 
rlit  be ;  and  it  was  there  neld  that  his  was  not  a  business  carried 
i^t  any  fixed  place — ^it  was  an  office  which  had  no  reference 
ttever  to  locality.  The  next  case  is  that  of  Buckley  v.  Hann, 
cich.  43,  which  was  decided  upon  the  authority  of  Rolfe  v. 
trmauthf  and  in  which  it  was  held  that  a  clerk  in  the  Admiralty 
^  as  such  attends  daily  at  an  office  within  the  city  of  London, 
imt  a  person  who  carries  on  his  business  there  within  the  London 
wO.  Debts  Act.    In  the  case  of  Stephens  v.  Derry,  16  East,  147^ 


HnOHBLL 


V. 


1S54. 


didiou^ 


WHS  ocoupiea  07  ouiera ;  aaa  ii  was  aeia  uiai  u 
stand  within  uie  meaning  of  the  act;  bat  tl 
beaiing  upon  the  present  one.  Upon  the  whole, 
ought  to  be  refused. 


COUBT  OF  COMMON  PLE. 

May  10, 16M. 

Stokes  v.  Obisseu. 

(^Ut—DwtUmg  tf  de/tMdant—Dulanee  of-^Carri 
Sufficiency  of  affiiiimL 

Upon  an  am>!ication  by  a  platMtiff',  far  eottt,  ttndi 
16  ^  16  Vict.  e.  54,  hit  affidavit  ttaled  "  that  the  d 
and  undentood  that  the  defendant  had  rettredjron 
did  not  know  of  the  defendant  carrying  on  at^  i 
diitrict,  and  did  not  believe  that  the  defendant  ear, 
within  the  Strict ;  that  he  had  made  inqniriea,  but 
heard  that  the  defendanl  did  carry  on  hit  btitinatat  ■ 
he  had  heard  that  he  hadceoMd  to  carry  an  kit  h 

Held,  in  the  absence  of  any  affidavit  by  the  defendat 
that  the  affidavit  of  the  plaintiff' vat  niffitnent. 

The  residence  of  the  defendant  Ko*  27 3  yards  mora  tka 
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'  sach  order  should  not  be  set  aside,  upon  the  grounds, —  Ist,       Sroxts 

i  Hbe  defendant  did  not  reside  more  than  twenty  miles  from  ^       V^ 

defendant     2nd,  that  the  defendant  carried  on  his  business       "^""^ 

idn  the  jurisdiction  of  the  Southwark  County  Court.  iSM. 

|f  appeared  that  the  defendant's  residence  was  at  Norbury-park,        — v 

bb    was  not  within  the   Southwark   County  Court  district,  u^^Camh- 

'iraa  273  yards  more  than  twenty  miles  from  the  plaintiflTs  ing  m  Umnetw 

lenee  when  measured  by  the  high  road,  but  only  nineteen    — 4iM««<- 

b  if  measured  in  a  straight  line. 

!he  cause  of  action  arose  within  the  district  of  the  Southwark 

My  Court ;  and  it  was  contended,  on  behalf  of  the  defendant, 

f  he  carried  on  his  business  at  Stan^te  Saw-mills,  which  are 

kin  that  district.     The  plaintifTs  affidavit  was  to  the  effect 

i  the  cause  of  action  did  not,  nor  did   any  part  of  it,  arise 

kin  the  district  in  which  the  defendant  earned  on  his  business. 

•t  the  defendant's  office  for  receiving  rents  was  in  Palace-yard, 

Btminster.     That  the  deponent  had  heard  and  understood  that 

defendant  had  retired  from  business.  That  the  deponent  did  not 

w  of  the  defendant  carrying  on  any  business  within  the  distriet, 

did  not  believe  that  the  defendant  carried  on  his  business 
i&ti  the  district.  That  he  had  made  some  inquiries ;  but  that, 
^h  he  had  heard  that  the  defendant  did  carry  on  his  business 
Dtangate  Saw-mills,  he  had  heard  that  he  had  ceased  to  carry 
bis  business  altogether.  There  was  no  affidavit  made  by  the 
mdant  himself. 

'Aish  showed  cause. — Cresswell,  J.,  held  that  the  twenty  miles 
I  to  be  measured  by  the  road,  and  not  in  a  straight  line  or  as 

crow  flies.     The  County  Court  bailiff's  fees  are  regulated  by 

distance  he  has  to  go.  The  question  is  not  how  far  one 
a  is  from  another,  but  what  distance  he  has  to  go.  [Jeryis,  C.J. 
then  a  man  may  one  day  be  without  the  twenty  miles,  and  one  day 
idn,  by  altering  the  road.]  Reg.  v.  Saffron  Walden  (9  Q.  B.  76) 
^been  relied  on  by  the  other  side.  That  was  a  decision  on  the 
ir  Law  Act  (4  &  5  Will  4,  c.  76,  s.  68),  by  which  it  wa» 
bted  that  no  person  should  be  deemed,  adjudged,  or  taken  to 
kill  any  settlement  gained  by  virtue  of  any  possession  of  any 
lie  or  interest  in  any  parish,  for  any  longer  or  further  time  than 
■  person  should  inhabit  ^^  within  ten  miles  thereof."  Lord 
ttkian  in  that  case  says,  ^'  Some  statutes  furnish  one  mode  of 
^tirement,  some  another.  In  Leigh  v.  Hind  (9  B.  &  C.  774), 
learned  judge,  my  brother  Parke,  thought  that  the  natural 
^  of  estimating  the  distance  was  as  the  crow  flies ;    but  there, 

reference  probably  to  the  object  of  the  contract,  the  measnre- 
t  by  the  nearest  accessible  route  was  adopted.  Here  we 
left  very  much  at  large,  and  without  materials  for  judgment. 
find  no  words  referring  to  any  particular  object.  We  have 
^fore  to  lay  down  a  fixed  and  absolute  rule.  Now,  abstractedly, 
tiQost  reasonable  rule  appears  to  be  that  approved  of  by  my 
ber  Parke,  namely,  a  measurement  by  a  direct  lines  By  this 
»liall  avoid  the  practical  difficulty  of  a  settlement  being  good 


of  Boren  mileii  as  meauured  in  a  stnight  lioe  < 
plane,  &c.  [Williams,  J. — Have  jou  looked 
Corporations  Act?  I  rather  think  that  is  tbe  < 
2  &  3  Vict  c.  47,  8.  2,  enacts  that  it  shall  Im 
Majesty  to  order  that  any  place,  Stc,  which  is  no 
miles  distant  from  Charing-crosd,  in  a  straight  lii 
to  and  form  part  of  the  ^letropolitan  Police  Didti 
is  silent.  Leiffh  v.  Hind  was  referred  to.  [Ma 
hard  frost  a  man  might  wake  in  the  morning 
breaking  a  covenant.]  The  Legislature  had  rega 
the  plaintiff  wns  to  go  to  sue,  the  bailiff  to  eer 
and  all  proceedings.  [Williams,  J.  referred 
54-1  (  Hon.  G.  Deftman,  in  support  of  tbe  rule,  r 
V.  Kinnier,  4  Ex.  776.)  On  the  other  question, 
review  the  decision  of  a  judge  on  a  matter  of  &ct 
I  apprehend  that  when  a  judge  of  the  court  baa  i 
diction,  the  court  has  an  appellate  juriadiction 
matten  of  fact  or  of  law.]  maddoekt  t.  I^UHpi 
370),  was  referred  ta  In  cases  of  certificates  for 
cannot  review  what  tbe  judge  has  done.  [Ma 
the  judge  exercises  the  aatbority  of  the  oourt,  t 
may  be  reviewed  by  the  court  Here  the  actio 
and  the  judge  in  ^ving  costs  is  acting  as  a  judge 
is  therefore  constructively  exercising  the  jurisdic 
and  when  he  does  that,  the  court  may  on  app 
l.'i  &  16  Vict  c  54,  a.  4,  was  referred  to.  [Mai 
under  the  act  for  the  abolition  of  arrest  on  mene 
called,  that  a  judge  at  chambers  may  make  an 
stock.  I  apprehend  an  order  of  that  kind  may  bt 
court       Williams,   J.,  referred  to  SopAau 
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Migly  decided,  it  was  a  miscarriage  in  point  of  law.   He  referred       Stokis 
VV9^  V-  Langfard,  10  M.  &  W.  556,  and  sect.  4  of  15  &  16     ^Wl^ 

^  c  54.       HMtAULE,  J. — Business  must,  I  apprehend,  mean        ^ 

1^  trade.]    He  referred  to  Latham  y.  Spedding,  20  L.  J.  302,        1854. 
p.     [Jervib,  C.  J. — You  take  the  plaintiff's  affidavit,  and  say    cotUh^DU- 
Ib  were  no  materials  to  warrant  the  order.    Mauls,  J. — The  ttmce^Carry' 
^  is  that  of  proving  a  negative.     He  proves  it  sufficiently  with  wg  ow  humeu 
^nce  to  this  case,  that  ne  verily  believes  the  place  of  business    —AJP^*^^ 
the  jurisdiction  does  not  exist.] 
tvis,  C.J. — It  is  unnecessary  to  hear  Mr.  Denman  on  the 
nniy  because  we  are  against  him  on  this.     As  at  present 
upon  that  matter,  I  am  in  his  favour ;   but  do  not  wish  to 
opinion  which  should  bind  the  court.    I  should  hold,  that 
itance  is  to  be  measured  in  a  right  line.     But  the  defendant 
||uled  in  his  first  point.     All  the  affidavits  being  before   the 

E»  we  are  bound  to  look  at  all  the  facts.  It  does  not  appear 
the  defendant  has  made  out  any  answer  that  would  be  suffi- 
,  if  he  were  successful  on  the  other  point ;  and  it  is  admitted 
l^both  points  must  concur  in  being  found  in  favour  of  the  defen- 
,in  order  to  entitle  him  to  succeed.  If  the  parties  are  within  the 
^,  as  I  think  they  are,  yet  there  is  no  place  of  business.  It 
dnctly  stated  in  the  affidavits,  as  far  as  can  be  reasonably 
I  think  Mr.  Grissell  was  formerly  in  business,  and  it 
kswom  that  he  did  carry  on  business ;  but  the  affidavit  states 
p  the  plaintiff  verily  believes  that  he  does  not  carry  on  business, 
iait  is  established  to  my  satisfaction  that  he  has  ceased  to  trade; 
I  so  the  other  matter  does  not  arise.  What  my  brother  Maule 
^  18  quite  true,  as  to  the  distinction  between  proving  the  affir- 
re,  when  you  can  speak  to  a  fact ;  and  a  negative,  when  you 
ly  speak  to  your  belief. 

kULE,  J. — I  agree  with  what  has  fallen  from  the  Lord  Chief 

on  both  points.     I  think  that  the  true  construction  as  to 

renty  miles  is  like  that  put  upon  similar  words  by  Parke,  6., 

case  of  Leigh  v.  Hindy  in  the  Queen's  Bench,  that  the  words 

not  two  senses,  but  one,  subject  to  this,  that  if  that  sense  led 

(dear  contradiction  or  inconvenience,  then  they  would  not  be 

ited  in  that  sense,  because  that  would  have  been  visible  to 

who  used  them ;   but  that  is  not  so  here,  because  the  con* 

is  greater  in  using  them  in  their  ordinary  sense  than  in 

other.     I  think  tnat  the  judge^s  opinion  was  expressed 

his  usual    accuracy   when   he  says  that  he  shoula    have 

it  that  the  proper  mode  of  measuring  the  distance  would  be 

a  straight  line  from  house  to  house,  in  common  parlance^ 

crow  flies.     In  a  straight  line  is  the  natural  and  obvious 

\g  of  these  words.     With  respect  to  the  other  point,  it  is 

||f  dear  that  the  plaintiff,  having  sued  Grissell,  seeks  to  recover 
~  (06t6  on  the  ground,  amongst  others,  that  the  defendant  does 
scarry  on  business  within  a  certain  district.  He  says  all  that 
pi  be  said,  namdy,  "I  do  not  believer  he  carries  on  business* 
^  laat  know  of  any ;  I  have  made  some  inquiry,  and  learn  that> 


answer.  Mr.  Grissell  could  pat  the  matter  out 
not  With  r^ard  to  the  second  ground,  the 
arise,  and  I  beg  to  give  no  opinion. 

Crowdee,  J. — I  am  also  of  opinion  that  iht 
discharged  on  the  first  ground.  I  give  no  op 
ground.  On  the  first,  the  affidavit  that  the  pai 
the  defendant  carries  on  bnsiness ;  that  he  1 
knows  of  no  basinese — called  for  a  decidve  ansi 
to  me,  as  none  was  ^ren,  but  the  defendant  fa 
which  is  veiy  insufficient,  that  we  ooght  to 
as  the  pluntin  sajs  he  helievee. 


COURT  OF  EXCHEQUEI 

April  27,   1654. 

Chaplin  v.  Levt. 

Cost$—City  of  LondoK  SmaU  DAta  Aet~i 
Vnierihe  CifyrfLondm  Small  Debit  Ael  (IS  ^16  I 
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Murly  within  the  terms  of  the  above  statute^  and  might  have  been 
ought  in  the  Sheriff's  Court  of  the  city  of  London.  It  was 
isd  at  Liverpool,  at  the  Autumn  Assizes,  1853,  before  Erie,  J., 
d  a  verdict  given  for  32/.  only.  No  certificate  for  costs  was 
plied  for  at  the  time ;  but,  a  rule  for  a  new  trial  having  been 
tained  and  disposed  of  in  Hilary  Terra,  1854,  the  defendant  ap- 
ied  on  the  6th  February  to  Piatt,  B.  for  a  suggestion  by  a  sum- 
ans  with  a  stay  of  proceedings.  Pending  this  summons,  the 
fcndant  applied  to  Erie,  J.  for  a  certificate,  under  the  119th 
ition  of  the  act,  that  the  case  was  fit  to  be  brought  in  the 
iperior  Courts ;  and,  the  validity  of  this  certificate  being  in  ques- 
m,  the  learned  judge  ordered  the  case  to  stand  until  the  present 
Mion  could  be  made. 

PidKng  contendel  that,  on  the  construction  of  the  above  two 
fetions,  the  judge's  certificate  to  give  the  plaintiff  his  costs,  in 
']i  case  where  he  might  have  sued  in  the  City  Court,  must  be 
forthwith.  The  general  words  of  the  119th  section  were 
5tly  controlled  by  the  express  word  **  forthwith,"  in  the  121st 
ion :  (Ex  parte  Carruthers^  9  East,  44 ;    Bac.  Abr.  "  Statute," 

t)  The  two  clauses  were  indeed  not  intended  to  stand  toge- 
»  The  119th  section  was  copied  from  the  9  &  10  Vict.  c.  95, 
329,  with  the  substitution  of  the  words  ffiy  pounds  for  twenty 
iinds;  and  the  two  subsequent  clauses  from  the  County  Court 
■lendment  Act  of  1852,  by  which  this  original  129th  section  is 
pealed.  Cur.  adv.  vult 

May  1. 

ToLLOCK,  C.B.,  delivered  judgment — This  was  a  motion  to  set 
Side  a  certificate;  and  the  question  turned  upon  this,  whether 
hdge  who  has  tried  a  cause,  a  verdict  being  recovered  between 
K  and  50/.,  can  certify  so  as  to  give  the  plaintiff  his  costs — the 
Gon  having  been  tried  under  such  circumstances,  that  it  fell 
9diin  the  act  of  the  city  of  London,  with  reference  to  the  trial  of 
bses  before  the  judge  of  the  Sheriff's  Court  Upon  looking  at 
jit  act,  which  probably,  like  many  other  acts,  was  not  framed 
perfect  accuracy,  or  with  reference  to  all  the  difficulties  that 


feht  arise  in  construing  it,  we  think  the  Court  of  Common 
Cbs  put  a  very  correct  construction,  on  one  occasion,  on  one  part 
Jit  (see  Castrigue  v.  Page^  22  L.  J.  145,  C.  P.);  and  we  think 
where  a  verdict  is  recovered  under  20/.  or  not  exceeding  20/., 
necessary  for  the  judge  to  certify  "  forthwith "  (that  is  the 
eseion  used  in  respect  of  the  matter),  yet  where  the  verdict  is 
reen  20/.  and  50/.  that  there  he  may  do  it  at  any  convenient 
fe  after  the  trial  is  over.  We  think,  therefore,  the  certificate  of 
'  brother  Erie  was  correct ;  and  that  there  ought  to  be  no  rule 
*et  aside  the  certificate. 

Rule  refused. 


Chaplin 

9. 

Levy. 

1854. 

Costs— Small 

Debts  Act— 

Certificate, 


OL.  III. 


NiCHOLLB  O.   GaTPORD. 

Right  of  ntpport  of  toiL 
Whtre  the  drfendant  contracted  viitk  eertain  pertom 
on  kit  land,  and  in  ercacating  for  the  fbandation 
Ihreu)  down  the  plaintiff^s  yard-wall,  and  injured 
tiff's  house  which  adjoined  the  dcfendanft  pmui 
plaintiff  nol  being  an  ancient  kov»e : 

Held,  that  the  plaintiff'  had  no  right  to  the  support 
and  that  therefore  the  defendant  was  not  liabte  ^ 
done.  The  contractor's  worhmen  removed  the  bria 
had  so  fallen  unlhaul  the  direction  or  permisuots  of 

Held,  that  defendant  was  not  liaiile  in  trover  for  CAt 
materials. 

THIS  was  an  appeal  against  the  decision  of 
Whitechapel  County  Court  of  Middlesex, 
that  this  action  was  brought  to  recover  a  eum  o 
the  plaintiff  of  the  defendant  under  the  follow! 
ticulars  of  demand,  delivered  by  leave  of  the  ju 
the  defendant  on  or  about  the  l^t  day  of  August 
days  thereafter,  wrongfully,  carelessly,  negligent! 
excavated  and  carried  away  the  earth  and  scm  ad 
close  to  a  certain  dwelling-house,  with  the  app 
and  known  as  No.  8,  Mount  ford-street,  White 
then  and  still  being  in  the  poBsession  of  Amos  I 
thereof  to  the  said  Henrv  Nicholls,  and  to  wliit 
the  said  Henry  Nicholb  thdn  was  and  still  is  eni 
port  of  the  said  dwelling-house,  with  the  a| 
the  land  on  which  the  same  was  built  and  stO' 
by  means  of  the  defendant's  mere  wrongful,  ci 
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ickness,  and  to  the  full  depth  of  such  excavation^  and  with     Niguolls 

.nd  sufficient  materials  in  that  behalf,  and  in  a  workmanlike  ^' 

bstantial  manner,  or  in  any  manner  whatever ;  whereby  and        ^'^ 

son  whereof  the  said  wall  and  the  said  water-closet  fell^  and        1854. 

id  dwelling-house  and  coal-house  sunk,  and  the  several  other       ~~: 

thereof  respectively  cracked,  and  the  said  dwelling-house    j^to/t^ 

oal-house   have  become  and   are  in  danger  of  falling  and 

ing  dilapidated.     And  for  that  the  defendant  carried  away 

mverted  to  his  own  use  the  bricks  and  materials  of  which 

id  wall  was  built,  by  means  of  which  several  premises  the 

ionary  estate  and  interest  of  the  said  Henry  NichoUs  of  and 

said  dwelling-house  and  premises  has  become  and  is  greatly 

1  and  depreciated." 

I  action  was  tried  before  a  jury,  and  a  verdict  was  returned 

i  plaintiff,  damages  23L  being  20/.,  in  respect  of  the  injury  to  the 

ff's  house,  and  3/.  for  the  conversion  of  the  materials  of  the 

It  appeared  upon  the  trial  that  in  April,  1851,  the  plaintiff 
ised  the  house,  yard  and  outbuildings  No.  8,  Mountford-street, 
ley  were  at  the  time  of  the  commission  of  the  alleged 
noes  in  the  possession  of  one  Amos  Harrold,  as  tenant  of  the 
ff.  The  house  was  built  in  the  years  1844—45.  The  de- 
it  was,  at  the  time  of  the  commission  of  the  acts  complained 
possession  of  certain  lands  next  adjoining  the  plaintiff's.  In 
nber,  1853  the  defendant  contracted  with  one  Edward  Carter 
Id  a  warehouse  on  the  land  in  his  the  defendant's  possession, 
workmen  engaged  for  that  purpose  were  employed  and  paid 
,rter,  the  contractor.  In  excavating  the  defendant's  land, 
consisted  of  made  ground  close  to  the  plaintiff's  outbuild- 
nd  yard-wall,  to  the  depth  of  seven  or  eight  feet,  for  the 
\e  of  obtaining  a  foundation  for  the  wall  of  the  defendant's 
3use,  the  wall  of  the  plaintiff's  yard,  which  stood  upon  the 
ff 's  premises,  was  disturbed  and  thrown  down,  and  tne  walls 
\  plaintiff's  house  were  injured.  The  bricks  and  other 
als  of  the  fallen  wall  were  carted  away  by  the  workmen  em- 

by  Carter,  without  the  plaintiff's  permission.  The  de- 
t  gave  no  directions  to  the  workmen  employed  on  his  land, 
a.ve  no  orders  for  the  removal  of  the  materials  of  the  old 
i^hich  had  fallen.  It  was  contended  on  the  part  of  the 
ff,  that  the  injury  complained  of  was  occasioned  by  the 
len  emploved  in  building  the  defendant's  warehouse,  having 

up  the  plaintiff's  outbuildings  and  yard-wall  in  an  unwork- 
:e  and  insufficient  manner;  the  defendant  contending  that 
jury  was  occasioned  by  the  bad  construction  of  the  plaintiff's 
Idings  and  yard-wall.  Upon  these  points  the  evidence  was 
ting.  Upon  the  above  facts,  the  learned  judge  directed  the  jury 
I  the  defendant,  for  whom  the  new  warehouse  was  erected,  was 
session  of  the  land  adjoining  the  plaintiff's  house  and  pre- 
the  defendant  was  answerable  for  the  wrongful  acts  of  any 
.  allowed  by  the  defendant  to  go  upon  the  defendant's  laud 
i  purpose  or  erecting  such  warehouse,  and  that  the  existence 

D  2 


the  plaintiff's  wall  and  buildings,  or  had  cairiet 
laod  materials  belonf;ing  to  the  plaintiff,  the  def 
for  the  injuries  reeulting  from  tnoee  acts.  The 
opinion  of  the  Court  of  Exchequer,  is  "  Whethf 
stated,  the  direction  so  given  to  the  jury  waa  cor 

Baffley,  for  the  appellant  (the  defendant  belo\ 
The  London  and  North  H'estem  Railway  Comj 
Kniyht  v.  Foi,  5  Ex.  721  ;  Peachy  v.  Btnoltmti 
Overton  v.  Freeman,  22  L.  J.  52,  C.  P. 

Edgar,  for  the  respondent  (the  plaintiff  below 
this  case  came  under  a  different  principle  than  tl 
the  court  in  the  two  first-mentioned  cases,  and  tli 
were  all  dietinguishable.  He  cited  3  Black.  Coe 
tit  "  Nuisance";  Elli*  v.  The  Sheffithl  Gat  Cm 
22  L.  T.  Rep.  84  ;  Burgeaa  v.  Gray,  1  C.  B.  578 

Bagley,  in  reply. 

Pakke,  B. — His  lordship  referred  to  the  case  < 
1  A.  &  E.  493.  The  ruling  of  the  judge  cannot 
the  case  must  be  sent  back  for  a  new  triaL  The 
the  plaintiff  had  no  right  to  support — then  he  hai 
the  notion  fails.  There  can  be  no  right  to  bring 
the  plaintiff  can  show  something  that  givea  hu^ 
su|)]K>rt  of  the  adjoining  soil.  The  present  case 
the  supposed  obligation  to  support  the  adjoining  h 
are  in  operation.  I  am  of  opinion  that  in  this  caa 
right,  and  I  do  not  think  the  defendant  is  re^mi 
jud<re  says  trover  will  lie  for  the  bricks.  I  am  < 
that  no  Euch  action  will  lie,  unless  the  defendant 
his  desire,  took  them  away ;  and  that  is  ezpresslj' 
case. 

Pl.*TT.  R  Ponnirrpd. 
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COURT  OF  EXCHEQUER. 

May  27,  1854. 

M^Eellab  v.  J.  Summers  the  Youkgeb. 


Interpleader  summone — Amount  of  8eizure-''^uTi»dietkm  of 

Superior  Courts^ 

rcy  on  a  plaint  in  the  County  Court  between  A,  and  B.j  execution  has 
^ledy  under  which  the  goods  claimed  by  C,  have  been  seizedy  and  on 
Hce  being  given  by  him^  an  interpleader  summons  has  issued^  the 
'perior  Courts  have  no  jurisdiction  to  interfere^  although  the  value 
the  goods  seized  exceeds  SOL 

this  case  a  plaint  was  heard  before  the  judge  of  the  County 
lourt  of  Kent,  holden  at  Rochester,  on  3rd  May,  between 
r  M'Kellar,  plaintiff,  and  J.  Summers  J  un.  defendant,  whereby 
tiff  sought  to  recover  2SL  5s.  Sd.  and  costs ;  and  on  the  hear- 
it  was  ordered  that  the  defendant  should  pay  the  amount 
ted,  and  5L  Is.  %d.  costs.  On  the  same  day,  a  brick-field  and 
:et-garden,  the  property  of  James  Summers  the  elder,  were 
'ed,  and  the  ^oods  and  chattels  therein  were  seized  and  taken 
«8ion  of  by  the  bailiff  and  others  of  the  said  court  to  satisfy 
aid  debt  and  costs,  and  subsequent  expenses.  J.  Summers 
ider  then  gave  notice  to  the  bailiff,  that  the  premises  entered 
chattels  taken  were  his  property.  An  interpleader  summons 
then  issued.  The  ^oods  seized  were  of  400£  value,  and  con- 
]  of  350,000  bricks  in  the  various  stages  of  manufacture, 
unery  and  plant  used  in  making  bricks,  horse,  van,  cart,  wheel- 
>W8,  planks,  and  other  things.     No  inventory  of  the  goods  had 

made.  The  interpleader  summons  required  James  Summers 
dder,  five  days  before  the  7th  June,  to  deliver  to  the  ofiicer  a 
icular  of  the  goods  so  claimed,  and  of  the  grounds  of  his  claim, 
e  6th  May,  one  man  had,  during  the  day,  remained  in  posses- 

and  two  at  night.  James  Summers  the  younger  had  no  right 
16  goods  seized.  The  interpleader  summons  was  entitled  in 
mginal  cause,  and  did  not  show  at  whose  suit  it  was  issued. 
^orsley  now  moved  for  a  writ  of  certiorari  to  remove  the  inter- 
ler  summons,  or  for  a  writ  of  prohibition,  directed  to  the 
e  of  the  County  Court.  The  writ  of  certiorari  is  a  common 
right,  that  can  only  be  taken  away  by  express  enactment. 
DEBSON,  B. — Yes ;  but  here  there  is  no  record :  this  proceed- 
B  a  mere  excrescence  engrafted  on  the  original  plaint,  and  we 


amount  of  the  execution  into  court,  to  abide  111 
interpleader  Bummons. 

A1.DEBBOK,  B. — I  dare  sa;  the  judee  will  g 
adopting  the  best  rules  of  practice ;  ana  Uiat  faai 
course  LD  the  Superico'  Courts. 


COURT  OF  EXCHEQUER 

JuM  6  and  15,  1854. 

Ex  parte  Thomas   Southqate,  re  The  Gua 
POOB    OF    THE   LEXDEN  AKD   MuNSTEB   Vt 

SOOTHQATE. 

Jttritdietim^—D^emdaHt  nted  in  tvo  difftrent  cofMO 

Tlte  defendatU  was  nud  in  &e  County  Court  at  a 

and  at  exnutor  o/B. ;  and  tke  judge  of  tke  eour 

evidence  that  he  vas  not  the  executor  of  B.,  or 

plaiiUiffi  to  elect  in  which  character  they  wouU 

and  he    further  rrfoMftl  In  /vdl    unnn  ti»  »/■>«•.»  i^ 
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ding  further  with  this  plaint.  It  appeared  that  a  plaint  had 
;n  issued  on  behalf  of  the  guardians  of  thepoor  for  the  Lexden 
I  Munster  Union,  against  the  defendant,  Tnomas  Southgate,  as 
[linistrator  of  John  Ingate  Southgate,  and  as  executor  of  Jane 
ithgate,  his  widow,  for  the  sum  of  17 L  ls,y  paid  for  the  support 
certain  children  of  the  deceased  persons.  At  the  trial  the 
sndant  tendered  proof  that  he  was  not  the  executor  of  the 
€)w,  and  called  upon  the  judge  to  make  the  plaintiffs  elect  in 
ch  character  they  would  sue  him ;  but  this  the  judge  declined 
lo,  and  a  verdict  was  given  against  the  defendant  generally,  in 
alleged  double  capacity  of  administrator  and  executor,  without 

distinction  as  to  the  amount  due  from  him  in  each  character. 
i  he  now  swore  in  his  affidavit  that,  although  he  was  adminia- 
«r  of  J.  I.  Southgate,  yet  he  was  not  the  executor  of  his 
ow,  nor  had  he  ever  intermeddled  with  her  goods  as  executor  de 
tart  It  was  now  contended  that  the  judge  had  clearly  acted 
lout  jurisdiction.     In  consequence  of  the  verdict  being  general, 

the  damages  not  severed,  it  was  impossible  for  the  defendant 
mow  as  to  what  part  he  was  liable  as  such  administrator,  for 
fact  he  had  never  been  brought  into  court  as  executor. 
L.DKRSON9  B. — However  clear  it  may  be  that  the  judge  has 
16  to  a  wrong  decision,  we  can  only  prohibit  a  person  for  acting 
bout  jurisdiction.]  The  judge  was  here  tryiuj?  two  actions  in 
;  and  that  was  an  excess  of  jurisdiction  sufficient  to  enable 
I  court  to  interfere  by  prohibition.  There  is  a  second  ground 
the  rule.  At  the  trial  of  the  plaint  it  was  objected  that  there 
\  no  evidence  that  the  attorney  acting  for  the  guardians  of  the 
r  of  the  Lexden  and  Munster  Union  had  been  authorised  to 
ig  the  action ;  and  they,  being  a  corporate  body,  could  only 
oint  by  a  resolution  passed  at  their  meeting,  and  which  ought 
be  proved.  [Alderson,  B. — If  the  attorney  was  appointed, 
may  have  been  improperly  appointed  ;  but  we  cannot  tnerefore 
hibit  the  judge  from  hearing  the  plaint]  It  becomes  a  ques- 
I.  whether  the  plaintiffs  were  in  court  at  all ;  and  if  they  were 
p  the  cause  ought  to  have  been  struck  out :  (9  &  10  Vict,  c  96, 
9.)  [Aldebson,  6. — If  a  plaintiff  in  this  court  had  not  in- 
acted  an  attorney  to  proceed,  that  would  be  no  ground  for  a 
hibition,  but  for  setting  aside  the  proceedings  as  irregular;  here 
re  is  nothing  to  show  that  the  juqge  had  no  jurisdiction.]  The 
ge  has  tried  two  plaints  in  one  in  different  rights;  and  no 
teal  can  be  had,  because  the  amount  is  under  20/. 
?OLL4)CK,  C.  B. — This  may  be  a  very  wrong  decision;  but 
ft  is  no  ground  for  a  prohibition. 

IXDERSON,  B. — In  consequence  of  the  smallness  of  the  sum 
which  the  plaint  is  brought,  and  the  expense  of  a  rule,  we 
:ht  not  to  grant  you  one,  unless  we  are  sure  it  ought  to  be 
ie  absolute.  Cur.  adv.  vult. 


JEaparie 

SOUTHOATI, 
re  GUABDXAHS 

OF  Poom  OF 

LsxDKir  &e. 

UnoH 

V. 
SODTHOATB. 

1S54. 


/VoMMmm. 


JUDGMENT. 

Pollock,  C.  B. — In  this  case  there  was  a  motion  for  a  prohibi- 


should  pronounce  any  opinion.  Here  the  ques 
perlr  before  the  judee  of  the  CoaDty  Court.  J 
ought  to  have  decided  differently ;  out  8  wro 
groond  for  a  prohibition.  If  a  judge  of  a  Conn 
oeii^  a  matter  brought  before  him,  without  a  pa 
one  way  or  the  other — were  to  find  a  verdict  agaii 
it  would  be  very  wrong ;  bat  it  is  no  ground  f 
There  are  certain  modes  in  which  applications  ma 
court  before  a  trial,  for  relief,  if  the  nwtter  be  of  i 
tioD ;  and,  by  the  Act  of  Parliament,  there  are 
the  opinion  of  this  court  after  the  decision  by 
neither  the  one  nor  the  other.  It  is  nothing  b 
to  this  court ;  becnnse  it  la  suggested  that  th 
County  Conrt  has  decided  as  he  ought  not  to  do, 
a  ooDoluaioB  which  he  ought  not  to  arrive  at.  "V 
th^  that  is  no  ground  for  a  prohitntion,  and  the 
be  no  mle. 
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COUKT  OF  EXCHEQUER. 

January  31 «  1854. 

Box  V.  Green. 

Certiorari — Procedendo— -BaUiffl 

bailiff' of  a  county  entered  two  plaints  in  the  County  Court  again^ 
defendant ;  one  to  recover  51.  for  an  assault,  and  the  other  to 

over  the  fine  of5L  imposed  by  section  }]4ofthe9Sf^  10  Vict,  c,  95, 
an  assault  upon  an  officer  qjf  the  court  in  the  execution  of  his  duty^ 
tujo  assaults  being  one  and  the  same : 

,  that  these  were  distinct  plaints  for  51,  each,  and  not  to  be  considered 

one  of  10/.,  and  therefore  were  not  removable  by  certiorari. 

this  case  two  separate  plaints  had  been  issued  by  the  plaintifT, 
who  was  one  of  the  bailiffs  of  the  Tunbridge  Wells  County 
t  against  the  defendant,  the  particulars  in  the  first  plaint  being 
Hows : — "  This  plaint  has  been  entered  into  to  recover  the 

of  5Ly  which  the  plaintiff  claims  of  the  defendant  for  an 
It  committed  upon  the  plaintiff  by  the  defendant  at  Spedhurst, 
e  county  of  Kent,  on  the  22nd  day  of  October,  1853."  The 
culars  in  the  second  plaint  .were  for  "  The  fine  imposed  by  the 
10  Vict.  c.  95,  s.  114,  for  assaulting  the  plaintiff,  one  of  the 
Fs  of  the  said  court,  whilst  in  the  execution  of  his  duty,  in  the 
h  of  Spedhursty  in  the  county  of  Kent,  on  the  22nd  day  of 
ber,  1853:  5/." 

certiorari  had  been  obtained  to  remove  these  plaints  untQ  the 
t  of  Exchequer,  upon  an  affidavit  which  stated  that  the  two 
ns  were  brought  against  the  defendant  to  recover  the  fine 
sed  by  the  9  &  10  Vict  c.  95,  s.  114,  and  also  damages  for 
dting  the  plaintiff,  one  of  the  bailiffs  of  the  court,  whilst  in 
txecution  of  his  duty,  as  alleged  by  the  plaintiff,  in  the  parish 
•pedhurst,  in  the  county  of  Kent,  on  the  22nd  of  October, 
,  that  the  defendant  has  a  good  defence  to  the  actions,  and 
upon  the  trial  of  the  causes  certain  important  points  of  law 

likely  to  arise,  under  the  provisions  of  the  said  act  of  Par- 
ent, that  the  plaintiff  was  the  officer  of  the  County  Court  of 
;,  holden  at  Tunbridge  Wells,  and  in  which  the  said  causes 

to  be  tried,  and  that  the  defendant  could  not  have  a  fair  and 
ipartial  trial  of  the  said  causes,  owing  to  the  interest  of  the 
plaintiff  in  the  said  court,  &c 

rule  had  subsequently  been  obtained  by  the  plaintiff  calling 
»L.  III.  £ 


ia,  therefore,  prohibited  by  the  90th  eection. 

Mabtin,  B. — The  only  ground  upoo  which  t 
be  upheld  is  that  the  two  plaints  are  one,  but  th; 
18  for  a  personal  assault,  and  the  other  is  for  a  fi 
the  1 14th  section  of  the  County  Courta  Act,  i 
withio  the  jurisdiction  of  the  County  Court. 
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COURT  OF  COMMON  PLEA& 

November  6,  1854. 

Leyerson  r.  Shaw. 

CosU  in  the  County  Courts — Statute  15  ^  16  Vict.  c.  54,  s.  1. 

'i  the  scale  of  costs  authorized  by  section  1  of  the  15  ^  16  Vict,  c,  54, 
all  have  come  into  force^  the  costs  of  an  attorney  in  the  County 
Turt  as  between  attorney  and  cUenty  may  be  taxed  according  to  the 
i  method  of  taxing. 

EIIS  was  an  action  on  an  attorney's  bill  for  costs  incurred  in 

proceedings  in  the  County  Court     Verdict  for  the  plaintiff 

141.  with  leave  to  the  defendant  to  move  to  reduce  the  verdict 

tish  now  moved. — The  question  arises  under  the  statute  of 
k  16  Vict.  c.  54,  8.  1,  which  authorizes  the  Lord  Chancellor  to 
)int  five  of  the  County  Court  judges  to  frame  a  scale  of  costs 
charges  to  be  paid  to  attorneys  in  the  County  Courts,  to  be 
ved  as  between -attorney  and  client,  and  as  between  party  and 
y,  to  be  certified  to  the  Lord  Chancellor,  subject  to  the 
•oval  of  three  of  the  superior  judges ;  and  the  scale  of  costs 
charges  so  approved,  altered  or  amended,  shall,  from  and  after 
y  to  be  named  by  such  last-mentioned  judges,  be  in  force  in 
y  County  Court ;  and  all  costs  between  party  and  party,  and 
mey  and  client,  shall  be  taxed  by  the  clerk  of  the  court,  but 
taxation  may  be  reviewed  by  the  judge  upon  the  application 
ither  party ;  and  in  no  case  upon  the  taxation  of  the  costs 
veen  attorney  and  client  shall  any  charges  be  allowed  not 
jtioned  by  the  aforesaid  scale,  unless  the  clerk  is  satisfied  by 
ing  under  the  hand  of  the  client,  that  he  has  agreed  to  pay 
1  further  charcjes,  and  no  attorney  shall  have  a  right  to  recover 
aw  from  his  client,  any  costs  or  charges  not  so  allowed  on 
ition."  No  scale  of  costs  has  yet  been  approved  of,  and  it  is 
mitted  that  until  such  scale  is  approved  of,  an  attorney  cannot 
)ver  from  his  client  any  costs  for  work  done  in  a  County  Court. 
Iaule,  J. — Under  the  Attorney's  Act  these  costs  are  taxable 
court  either  of  common  law  or  of  equity.  This  act  does  not 
J  away  the  right  of  the  officers  of  these  courts  to  tax,  but 
iDrizes  the  officer  of  the  County  Court  to  tax  after  a  certain 
e  when  it  shall  have  been  made.  Then,  until  that  scale  is 
%  the  old  method  of  taxing  must  continue  to  exist. 

Rule  refused. 
E  2 


November  20,   1854. 
Blower    v.  Haston. 

Special  caie — Interpleader — Iligli  Aailiff 
A  writ  of  fi.  fa.  vmi  rxemited  by  the  high  bail^  of  t 
Staffordshire.  iVhen  he  bad  teited  the  good*,  a  t 
a  third  perton,  and  an  interpleader  tummoru  iuw« 
of  the  high  bailiff.  The  interpleader  woe  detemm 
plaintiff'  in  the  County  Court,  and  the  judge  ordei 
the  interpleader  proceeding/  should  be  paid  by  t 
good*  icere  told,  and  the  proceed*  were  paid  into  eoi 
taken  out  by  the  plaintiff  in  that  court.  He  thehigi 
brought  thit  action  for  his  cottM  againttthe  defettda* 
Statute  9  ^  10  Vict.  e.  95,  s.  1 18,  enaea  that 
County  Court  shall  adjudicate  upon  nek  efai 
pleader  mtnmons),"  "and  make  tueh  order  bei» 
retpecl  thereof,  and  of  the  casts  of  the  proeeedin 
teem  jit,  and  such  order  ihall  be  enforced  tn  Wle  » 
made  in  any  suit  brought  in  such  court" 
By  the  148/A  rule  of  practice  in  the  County  Courts,  ' 
any  goods  or  chattels  taken  in  ereeution,  or  the 
thereof  ghall  be  dismissed,  the  costs  of  the  baUij 
by  hint  out  of    the  amount  levied,  unless  tie  jtn 

Held  that,  assuming  that  the  plaintiff'  eould  have  dot 
of  the  proceeds,  having  omitted  to  do  so,  he  had 
against  the  defendant,  the  plaintiff  in  the  County  ( 

Held  also,  that  such  costs  are  not  fees. 

THIS  wns  a  special  caee. — The  plaintiff  was  1 
the  County  Court  of  Staffonlsbire,  holdi 
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he  goods  were  detained  by  him  till  after  the  trial  of  the  inter-     Blowsb 
eader ;  that  was  determined  in  favour  of  the  defendant,  the  then  ** 

untiff ;  and  the  judge  ordered  that  the  costs  of  the  interpleader        ''' 

oceedings  should  be  paid  by  the  claimant.     The  goods  were        1854. 
Id  and  the  proceeds  were  paid  into  court,  and  the  money  was        TT" 
;crwards  taken  out  by  the  then  plaintiff  without  deduction  j^^iJdn^^ 
^ving  been  made  b^  the  high  bailiff  for  his  costs  under  the  148th  High  haUiff'i 
Le  of  practice,  which  says  that  where  the  claim  to  any  goods  or        ^'^"^ 
Eittels  taken  in  execution,  or  the  proceeds  or  value  thereof  shall 

dismissed,  the  costs  of  the  bailiff  shall  be  retained  bv  him  out 

the  amount  levied,  unless  the  judge  shall  otherwise  direct. 
&e  plaintiff  then  brought  an  action  for  his  costs  against  the 
esent  defendant,  who  had  taken  the  money  out  of  court  And 
B  question  for  the  court  was,  whether  the  plaintiff,  having 
^tted  to  deduct  his  costs  out  of  the  sum  levied,  could  sustain  an 
bion  for  them  against  the  defendant. 

JI.  Mills  for  the  plaintiff. — The  plaintiff  has  a  right  to  fees 
jAer  the  statute  of  Elizabeth,  and  may  bring  an  action  for  them ; 
d  the  right  to  deduct  them  does  not  take  away  that  remedy. 
W  the  118th  section  the  judge  may  make  such  order  as  to  the 
Bts  of  the  interpleader  as  to  him  shall  seem  fit  He  ordered 
e  claimant  in  tne  interpleader  to  pay  the  costs  of  the  then 
ftintiff  The  costs  of  the  high  bailiff  are  part  of  those  costs, 
id  he  may  recover  them  from  him  bv  action.  [Maule,  J. — 
lae  118th  section  does  not  impose  any  duty  upon  the  high  bailiff; 
»  may  take  out  an  interpleaaer  summons  or  not,  as  he  chooses.] 
tie  145th  and  146th  rules  show  that  it  is  his  duty  to  do  so. 
iIaule,  J. — They  do  not  impose  on  him  any  duty.]  Sect.  37 
^68  the  bailiff  a  right  to  fees  generally.  The  118th  section 
^saks  of  the  costs  of  interpleader,  and  gives  the  judge  the  right 

say  what  costs  the  one  party  shaJl  pay  to  the  other;  and  by  the 
"^sctice  of  the  court  the  losing  party  pays  the  costs  of  the  high 
oliff  The  officers  taxed  these  costs.  [Maule,  J. — Supposing 
^  might  have  brought  an  action  against  Marv  Collins.  Having 
^d  the  money  over  to  the  defendant,  can  he  bring  an  action 
gainst  her?]  He  earned  his  fees  and  has  a  right  of  action  for 
^em.  [Maule,  J. — Having  paid  the  money  over  to  the  defendant, 
^er  what  head  of  money  paid  can  he  recover  it  back?]  As 
kes  to  which  he  is  entitied. 

Maule,  J. — They  are  not  fees  at  all,  but  costs  which  the  judge 
B8  ordered  to  be  paid  by  Mary  Collins.  A  fee  means  somethi^ 
I  be  paid  by  one  person  to  another  for  something  done  for  him. 
lat  this  would  be  a  fee  for  something  done  by  the  plaintiff  as  a 
nty  to  himself. 

JdeUiih,  for  the  defendant. — First,  the  defendant  is  not  liable  to 
ij  fit  alL  By  the  118th  section  the  judge  may  order  that  the 
lets  should  be  pidd ;  or  that  they  should  not  be  paid.  He  has 
It  ordered  the  defendant  to  pay  them,  and  the  plaintiff  cannot 
bve  them  from  him.  Secondly,  having  paid  the  money  over, 
»   cannot  recover  it  back.     The   148th  rule  cannot  give  any 


costs  of  doiDe  what  he  did  in  ezecutiog  the  i 
ground  I  decide. 

Maule,  J.— A^uminir  the  right  of  the  higl 
bia  costs,  if  he  had  done  that  the  court  wonld  h 
residue.  He  haa  not  done  so  though  knowing  all 
of  the  case.  He  has  not  applied  to  the  court, 
court  to  distribute  the  money  to  other  persons; 
to  recover  his  costs  from  the  defendant,  the  plain 
suit.  This  does  not  come  under  any  of  the  we 
money  had  and  received  to  the  use  of  a  perse 
precedent  to  that  eSect,  and  he  cannot  say  tk 
implied  undertaking  making  it  sa  These  costs 
than  they  are  rent  or  interest  of  money.  It 
desperate  shift  to  get  money,  to  which  if  the  \A 
right,  he  has  left  the  time  for  enfordng  it  go  by, 

Williams  and  Cbowqer,  JJ.,  coacurrra. 

Jiufyment  ^ 
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COURT  OF  QUEERS  BENCH. 

Jannary  12^  1855. 

Reg.  v.  T.  H.  Marshall^  Esq. 


1 • 


^riminal  information — Applicant  taking  other  means  of  redress. 

application  for  a  criminal  information  against  the  judge  of  a 
'inty  Court  for  misconduct  in  his  office^  it  appeared  that  the  party 
ylying  had  previously  memorialised  the  Lord  Chancellor  to  remove 
judge  from  his  office  on  account  of  the  same  misconduct: 

that  although  the  Lord  Chancellor  had  declined  to  interfere^  the 
ilicant  hady  according  to  the  rule  of  this  courts  disqualified  himself 
m  applying  for  a  criminal  information. 

RULE  had  been  obtained  calling  upon  T.  H.  M arshall^  Esq., 
the  judge  of  the  County  Court  held  at  Wakefield,  to  show 
!  why  a  criminal  information  should  not  be  filed  against  him 
certain  misdemeanor  and  misconduct  in  his  office.  The  affi- 
disclosed  the  particulars  of  the  alleged  misconduct :  but  it  is 
cessary  to  state  more  than  this — that  the  judge  having  called 
a  barrister  of  the  name  of  Shaw,  who  practised  in  his  court, 
ow  or  deny  the  authorship  of  a  certain  report  of  a  trial,  which 
iidge  considered  libellous  upon  the  court,  and  not  having  ob- 
d  an  answer,  refused  to  allow  him  to  practice  in  that  court. 
16  affidavits  in  answer,  in  addition  to  other  matter  in  vindica- 
of  Mr.  Marshall's  conduct,  disclosed  that  Mr.  Shaw  had 
Drialised  the  Lord  Chancellor  to  remove  Mr.  Marshall  from 
See  on  account  of  this  misconduct ;  and  that  the  Lord  Chan- 
'  had  refused  to  interfere. 

/////  (with  him  Hardy)  now  showed  cause;  and,  after  draw- 
ttention  to  the  circumstances  stated  in  Mr.  Marshall's  vindi- 
1,  objected  that  as  Mr.  Shaw  had  already  sought  other  means 
dress,  he  could  not,  according  to  the  well-known  practice  of 
court,  apply  for  a  criminal  information:    {R,  v.  Gunlt,  11 

k  El.  587  ;  Ex  parte ,  4  Ad.  &  El.  576,  a.) 

itson,  contra. — This  case  does  not  fall  within  the  rule  as  laid 

by  Lord  Denman  in  R,  v.  Gunlt,  because  here  the  com- 

int  has  not  "  already  adopted  a  regular  course  of  what  the 

can  consider  legal  proceedings."    The  memorial  to  the  Lord 

cellor  is  not  in  the  nature  of  a  legal  proceeding;   and  is 
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different  altogether  in  pnrpoee  and  eflfoot  fiMn  the  flnEaitioili 

Mamkall.    thiaoonrt 
—  Lord  Campbell,  C.  J. — ^I  tlunk  this  rnk  oo^  ^  ^  '''j 

*M*»       charged.    If  Mr.  Shaw  had  oome  here  without  lint  m4% 

Crimka     <^>^ther  tribonal,  there  would  ha^e  been  stvong  fmaak  bt  i 
iiifiiwirtiiw     intinrference.     lliere  can  be  no  doubt  that  a  jnd^  win  f 

^SSa^    maUcioiiflly  in  such  manner  as  to  prevent  the  doe  adonniiliathi 
^  jnatioe,  is  guQty  of  a  misdemeanor  and  liaUe  to  mmiihoiaift; 
It  does  appear  upon  the  afBdavits  that  Mr.  MamMI  aelad  ■ 
fully  in  addreseuig  Mr.  Shaw  as  he  doAf  asking  him  lAetkr 
was  the  author  of  a  libel,  and  upon  not  xeoeiTingn  definite 
OTdering  him  to  be  mlent,  and  xeftuiiig  to  allow  him  to  pn 
that  court    That  was  clearly  illegal ;  and^  there  VP^^ 
grounds  for  sayinff  that  it  was  done  maliciously.,  m^  1 
one  is  shocked  to  mid  that  sudi  things  occur  in  ai^  of  dw 
tribunals  of  the  country,  we  mustdis^oee  of  tiie  present 
according  to  ordinarf  rules*    No#,  m  this  ^oaae  the  1 
ceUor  has  been  called  upon  to.ezeroise  the  jurisdiotien 
upon  him  W  the  Legislature  of  inquiriiig  into  the  Jitgd 
conduct,  and  if  he  smrald  think  fit,  of  remoring  dm  ju^gi^ 
true  that  the  Lord  Chancellor  has  refused  to  intecfen;  mi 
said  that  there  may  be  an  appeal  to  us  firom  the  Ghawdkrfi 
tton ;  but  I  am  clearly  of  ofonion  that  to  aDow  sooh  aa 
wouki  be  quite  contrary  to  our  practice  upon  eiieh  qpfiS 
and  very  inexpedient    Theyplieation  toifoLoidCh«ioslnr 
to  try  md  punish;  and  this  is  also  an  npfdication  to  try,  till 
to  put  the  accused  upon  bis  trial  before  a  jury^  and  to  jmak 
the  accusation  shoula  be  substantiated.    Both  proceedings,  thar 
fore,  have  the  same  object  in  view ;  and  the  first  having  bea 
made  and  failed,  we  ought  not  to  flrrant  the  second.    This  ippb* 
tion  is  entirely  to  the  discretion  of  the  court.     Although  venaf 
think  that  a  misdemeanor  has  been  committed,  it  is  not  obligatoif 
upon  as  to  grant  leave  to  file  a  criminal  information.    By  our  hi 
any  person  may  put  the  criminal  law  in  motion ;  and  the  ordionj 
courts  of  the  country  being  still  open  to  Mr.  Shaw,  we  think  tbtf 
in  the  exercise  of  the  discretion  entrusted  to  this  high  tribunal,  it 
would  not  be  proper  for  us,  afW  the  application  refused  bjtk 
Lord  Chancellor,  to  sanction  the  proceeding  by  criminal  inforoi' 
tion ;  but  under  all  the  circumstances  the  rule  will  be  dischaige' 
without  costs. 

Coleridge,  J. — This  is  an  application  to  the  extraordini? 
jurisdiction  of  this  court ;  and  one  of  the  well-established  rota 
limiting  the  discretion  of  the  court  in  granting  such  appIicsQoitfi 
this — that  if  the  party  who  applies  has  adopted  any  other  coo* 
to  procure  a  remedy  for  the  wrong  of  which  he  complainsi  he  i 
bound  to  communicate  what  has  occurred ;  and  if  it  appean  tU 
he  has  pursued  another  remedy,  his  application  will  be  reAu^ 
Now  the  memorial  addressed  to  the  Lord  Chancellor  by  Mr.  Sb^' 
after  making  grave  charges  of  misconduct,  prays  for  an  inqojij 
into  those  charges,  and  dso  into  Mr.  Morshairs  fitness  from  ^ 
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'  temper  for  the  office  of  a  judge,  and  also  into  his  reasons       Bbo. 
ling  Mr.  Shaw  from  the  County  Court.     The  object  of   j^XI^att. 
lorial  clearly  Was  the  removal  of  the  judge,  and  that  is       — 
a  punishment  of  a  very  grave  kind.     This  case  therefore        ^^^s* 
in  the  general  rule.     Does  it  make  any  difference  that      cTmuiI 
Chancellor  declined  to  interfere  ?  Mr.  Watson  says  that  in/onnati<m-^ 
aswer  of  the  Lord  Chancellor  is  not  before  us,  we  do     AppSetmt 
f  the  grounds  upon  which  he  refused.     That  might  be  fftjjl^^^qf 
for  impeaching  the  judgment  of  the  Chancellor :  but  we      redrew. 
;  here  as  a  court  of  appeal  from  his  decision ;  and  I  there- 
3  that  this  application  ou^ht  to  be  refused.     It  is  wrong, 
to  express  a  positive  opinion  upon  the  facts ;  but,  looking 
idavits,  I  think  we  cannot  avoid  coming  to  a  conclusion 
8  was  misconduct  on  the  part  of  the  judge;  and  the  rule 
should  be  discharged  without  costs. 
PMAN,  J. — There  was  such  a  prima  facie  case  of  misbe- 
aade  out  as  to  induce  the  court  to  grant  this  rule ;  but  if 
b  had  been  informed  of  the  previous  application  to  the 
:)r,  I  doubt  whether  the  rule  would  have  been  granted, 
lications  are  clearly  inposnam,  and  the  ground  of  both  is 
the  same.     The  case,  therefore,  is  brought  within  the 
a  person  disqualifies  himself  from  applying  for  the  extra- 
interference  of  the  court  when  he  has  previously  adopted 
Qode  of  proceeding. 
rroN,  J.,  had  left  the  court 

Bule  discharged^  without  casts. 


Januaiy  10,  l»a&. 

Alcock  v.  Delane. 

Applieatum  to  tlrike  out — Rule  as  to  gentSng 

Non-eomplianet  wiith  the  rules  162  and  163  of  the  C 

require  an  appellant  to  send  two  copies  of  the  ca 

and  one  to  the  successful  parly,  within  three  dai 

signed,  it  no  ground  for  striking  out  the  appeal. 

HOKN  moved  for  a  rule  to  show  cause  why  t1 
be  etruck  out  of  the  paper.  It  was  an  ap 
cision  of  a  County  Court ;  and  the  appellant  baa 
the  rules  162  and  163  of  the  County  Courts,  ■ 
party  appealing  to  eend  two  copiea  of  the  caae 
and  one  to  the  Buccessful  party,  within  three  d 
has  hcen  signed  by  th^  judge,  and  sealed  with  tbi 
In  this  case  the  copies  have  been  sent,  hut  not 
three  days.  [Lord  Campbell,  C-J. — la  it  mi 
appealing,  or  is  it  only  directory?]  The  rule  pi 
not  done,  the  eucceseful  party  may  proceed  up 
[Lord  Campbell,  C.  J. — Then  why  have  yoo  i 
applied ;  but  the  clerk  of  the  court  refused  to  al 
issue  upon  the  judgment. 

Lord  Qaufbell,  C.J. — Then  we  must  hear 
WiOHTMAM,  J. — 'The  provisiou  is  only  directt 


(a)  Bj  AtX.  13  &  U  Vict.  c.  IS,  i.  15,  it  ii  niiotod  that  tlw  ^ 
cue:  ud  tbut  "lucb  cu«  sbiJl  be  traDuniUcd  bj  tin  appclluit  U  1 
muler's  office  of  tbe  coart  in  Kkicb  lbs  appwl  ii  to  be  hnmc 
prondiDg  tbat  all  eaSM  are  to  be  ligned  bj  tbg  judge  and  (naiad  wiu 
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COURT  OF  EXCHEQUER. 

January  16  arid  17^  1855. 
Hill  r.  Swift  et  Ux. 

sdiction  of  judge — Cause  of  action  above  501, — Authority  to  abandon 

excess  at  the  trial — Costs. 

plaintiffs  claim  was  96/.,  reduced  by  a  set-off  as  made  by  the 
*€iintiffto  53/.  ;  an  objection  being  taken  on  the  heading  to  ^e  juris- 
aian  of  the  County  Court,  the  excess  was  then  and  there  abandoned; 
c  learned  judge  then  heard  the  case  and  gave  judgment  for  the 
mniiff: 

a,  that  a  writ  of  prohibition  must  issue ;  and,  per  Alderson,  B.^  thai 
^iefendant  should  be  entitled  to  his  costs  up  to  the  hearing,  when  the 
>mess  is  then  abandoned. 

XjISS,  Q.C.  {Kemplay  with  him),  showed  cause  against  a  mle 
obtained  in  this  case  for  a  writ  of  prohibition  to  issue  to  Mr. 
lehall,  the  judge  of  the  County  Court  of  Yorkshire,  holden  at 
de,  for  the  purpose  of  staying  all  further  proceedings  upon  the 
[It ;  the  plaintiff's  demand  sought  to  be  recovered  was  96/.,  but 
bag  supplied  a  set-off  reduced  it  thereby  to  53/. ;  the  defendant 
iCted  to  the  jurisdiction  of  the  County  Court,  and  ur^ed  that 
learned  judge  had  no  authority  to  determine  the  question,  the 
.  sought  to  be  recovered  exceeding  50L  There  were  some 
Xcting  affidavits  as  to  what  then  took  place ;  but  it  seemed 
plaintiff^s  attorney  then  waived  the  excess,  the  defendant's 
vney  protesting  against  his  right  then  to  do  so,  or  that  the  judge 
Ld  then  adjudicate  upon  it ;  but  the  learned  judge  proceeded 
^  the  case,  and  gave  judgment  for  the  plaintiff,  notwithstanding 
case  of  Avards  v.  Rhodes y  8  Ex.  312,  was  expressly  brought 
Kre  him — a  decision  of  this  court,  showing  that  under  the  cir- 
istances  he  had  no  jurisdiction — he  said  he  would  not  counte- 
Ce  such  technical  objections,  but  would  help  the  plaintiff  all  he 
Ld ;  and  thereupon  ordered  the  plaintiff's  particulars  of  demand 
be  amended  under  his  own  dictation,  so  as  to  reduce  the 
land  to  50/.,  the  plaintiff  being  therein  made  to  profess  to 
cidon  the  excess,  although  it  did  not  appear  that  she  did  so 
Mnty  and  although  such  a  course  was  objected  to  by  defendant's 
CiseL  The  affidavits  then  went  on  to  state  that,  the  defendant 
Kng  left  the  court,  the  judge  ordered  the  amended  particulars 
^  served  on  his  attorney,  and  then  took  the  case  as  an  ande- 
led  action  for  50/.,   after  which  he  gave  a  verdict  for  50/L 


account  of  the  plaintiff  leaving  a  balance  of  53 
account  was  appended  this  noUce,  "  And  I  se 
the  extent  of  the  juriadiction  of  this  court." 
when  amended,  did  not  give  any  credit  for  tl 
eum  by  Megeen,  and  they  were  preceded  by  th 
"  This  action  ie  brought  to  recover  the  sam  of 
of  the  sum  of  96^  l&f.  Bd.,  the  amount  due  to  : 
account,  and  I  abandon  the  exccBS." 

Kemplay  referred  to  The  Lexden  Union  v.  6 
316,  Ex.  [Pabke,  R — I  wish  you  would  t 
judge  had  power  to  amend  in  thie  way.]  The 
waa  there,  and  the  court  will  presume  that  the 
the  client  as  it  became  necessaiy.  [Foljx>ci 
not  appear  upon  the  affidavits ;  it  ia  not  quite 
that  tne  attorney  wonld  have  any  power  to  c 
amendment  and  abandon  a  port  without  oonsi 
In  auch  a  case  aa  this,  we  presume  nothing;  : 
sumption  would  rather  be  the  other  way.]  Th 
Rhodet,  relied  so  much  upon  by  the  ouier  ode 
prohibition ;  it  was  an  appeal,  and  wholly  difGc 
stances  to  the  present ;  he  also  dted  Jmoc  t.  f 
1  Cox  &  Macrae,  550. 

Eduna  Jama,  Q.C.,  and  I^tntice,  in  anppor 
not  called  upon. 

Pollock,  C.B. — It  is  qoite  dear  the  role  n 
prohibition. 

Pakke,  B.— I  think  so,  certMnly. 

Aldebbon,  B. — The  defendant  may  have 
the  very  ground  that  the  judge  had  no  jnrisdic 
had  not  jurisdiction ;  that  bmng  eo^  toe  defen 
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COURT  OF  QUEEN'S  BENCH. 

January  26,  1855. 

Graham  v.  Burgess. 

jq^eal —  When  U  lies — Amount  of  claim  and  amount  recoverable. 

right  to  appeal  against  the  decision  of  a  County  Court  judge,  under 
^14  Vict.  c.  6lf  s.  14,  does  not  depend  upon  the  amount  claimed 
^e  plainty  but  upon  the  amount  legally  recoverable. 
^  therefore,  in  an  action  against  the  bailiff  for  neglecting  to  levy, 
ifor  a  false  return,  the  plaintiff  claimed  20L  Is.,  but  the  amount  of 
»/  and  costs  which  the  bailiff  ought  to  have  levied  vhis  only  12L : 

that,  as  the  plaintiff  would  not  be  entitled  to  recover  damages 
fond  the  amount  of  debt  and  costs  in  the  former  action,  he  was  not 
Hied  to  appeal. 

nS  was  an  appeal  from  a  decision  of  the  judge  of  the  County 
Court  of  Chesnire,  holden  at  Con^leton.  The  plaint  claimed 
a  of  20/.  1^.,  and  was  brought  against  the  high  bailiff  of  the 
b  for  not  levying  under  process  issued  in  a  former  suit,  and  for 
se  return.  The  amount  of  debt  and  costs  which  the  bailiff 
required  to  levy  in  the  previous  suit  was  only  12i  17*.  8 A 
'^Intyrey  for  the  respondent,  took  a  preliminary  objection,  that 
ppeal  lay  in  this  case,  because  the  amount  recoverable  was 
T  20i  The  plaintiff  could  not  legally  recover  more  than  the 
mt  of  debt  and  costs  in  the  former  action ;  and  he  could  not 
le  himself  to  appeal  by  merely  claiming  in  his  plaint  a  larger 
ant.  He  referred  to  Arden  v.  Goodacrcy  11  C.  B.  367 ;  and 
s0  v.  Hoody  2  Lord  Raym.  1411. 

f.  Llaydj  contrd. — The  amount  ultimately  recoverable  is  not 
nriaL  To  hold  the  appeal  dependent  upon  the  amount  re- 
red,  would  very  much  limit  the  operation  of  this  beneficial 
se ;  and  when  the  statute  provides  that  there  shall  be  a  right 
ppeal  in  every  case  over  which  jurisdiction  is  given  by  that 
it  refers  to  the  claim  made  in  the  plaint;  because  the  judge 
t  look  to  the  amount  there  stated  to  see  whether  he  has  juris- 
on.  In  this  case  he  would  not  have  had  jurisdiction  to  enter- 
this  plaint  before  the  passing  of  13  &  14  Vict.  c.  61.  [Cole- 
>E  J. — Do  you  admit  that  the  damages  are  limited  by  the  debt 


County  Court  Act;  and  the  juriadiction  was 
Stat  13  &  14  Vict.  c.  61.  But  it  is  only  in  the 
extended  jurisdiction  applies  that  there  is  ai 
sect.  14.  This  was  nut  such  a  caeet  and  tl 
appeal. 

COLEEIDGE,  WiGBTMAN,  and  CBOMPTON,  , 
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COURT  OF  QUEEN'S  BENCH. 
January  30,  1855. 


Cabteb  v.  Sbhth. 


New  trial — Dispensation  with  notice  of  motion. 

wulge  of  a  County  Court  has  power  to  grant  leave  to  move  for  a  new 
ria^  although  seven  dags^  written  notice  of  motion  has  not  been  given 
wmrsuant  to  rule  141  of  the  County  Court  ruleSy  and  the  time  for  giving 
^meh  notice  has  elapsed ;  it  being  a  matter  for  his  discretion  whether 
%«  case  is  such  that  leave  ought  to  be  granted, 

RULE  nisi  was  obtained  on  a  former  day  for  a  prohibition  to 
^    the  judge  of  the  County  Court  of  Oxford. 
I?fae  plaintiff  in  an  action  to  recover  the  price  of  various  articles 
jewellery,  and  for  10/.  money  lent>  supplied  to  the  defendant 
ring  hid  minority^  obtained  a  verdict.     Whereupon  the  defen- 
%t  intimated  that  he  should  apply  at  the  next  court  for  a  new 
il ;  but  his  attorney  beine  unacquainted  with  the  practice,  gave 
o  days'  notice  only  in  writing  of  his  intention  to  apply  to  the 
Qirt.     At  the  day  of  hearing  the  plaintiff  objected  to  the  insuffi- 
Hcy  of  the  notice,  and  the  judge  ruling  in  his  favour,  the  defen- 
Kit's  counsel  applied  to  the  judge  for  leave  to  move  at  a  future 
r  for  a  new  trial,  undertaking  to  give  seven  days'  written  notice 
the  application  in  the  meantime.     The  other  side  then  argued 
^  the  judge  had  no  power  to  grant  such  leave ;  but  the  judge 
Led  that  he  had,  and  accordinglv  granted  leave  to  defendant 
move  for  a  new  trial  at  a  future  day.     Whereupon  the  plidntiff 
piled  and  obtained  this  rule  nisi  for  a  prohibition. 
•^  O.  GriffUs  showed  cause. — The  judge  of  the  County  Court 
^ing  thought  that  this  was  a  fit  case  in  which  he  in  the  exercise 
Ilia  discretion  ought  to  grant  leave  to  the  defendant  to  move  for 
i^ew  trial,  although  he  had  not  given  the  seven  days'  written 
kice  required  by  rule  141,  had  power  to  do  so.     Bv  the  9  &  10 
ot.  c.  95,  s.  89,  it  is  enacted  ^^  that  the  judge  shall  have  power 

nonsuit  the  plaintiff  in  every  case  in  which  satisfactory  proof 
^31  not  be  given  to  him  entitlmg  either  the  plaintiff  or  defen- 
^t  to  the  judgment  of  the  court ;  and  shall  also  in  every  case 


said  courta  Then  the  Countj  Court  rule  141, 
RppUcataon  for  a  new  trial,  or  to  set  adde  pt 
mode  and  determined  on  the  day  of  hearing,  i 
present,  or  may  be  made  at  the  firet  court  h( 
ezpiratioii  of  twelve  clear  days  from  bqcH  day  ol 
party  intending  to  make  each  application  eholl 
before  the  holdiag  of  ench  court,  deliver  a  notice 
by  himaelf,  hie  attorney,  or  his  agent,  stating  t 
intended  application,  and  also  the  court  nt  whit 
is  proposed  to  be  made,  to  the  clerk  at  his  « 
similar  notice  to  the  opposite  party  by  serving  tl 
on  such  party,  or  by  leaving  the  same  at  his 
bu^ness,  and  such  notice  shall  not  operate  as  a  s 
unless  the  judge  shall  otherwise  order:  and  if  t 
court  under  any  execution  or  order  in  the  so 
retain  the  same  and  abide  the  event  of  the  apj 
and  if  no  such  application  be  made,  the  money 
be  paid  over  to  the  party  in  whose  favour  the 
unless  the  judge  shall  otherwise  order;  and  if  t 
not  made  at  the  court  mentioned  in  the  aoti 
application  for  a  new  trial  or  to  set  aside  pr 
made,  unless  by  leave  of  the  judge,  and  on  bu<^ 
think  fiL"  And  rule  86  provides,  that  "  when 
by  the  practice  of  the  court  to  be  done  by  eitl 
during  the  faenring  has  not  been  done,  the  judj 
cretion,  and  on  such  terms  as  he  shall  think  fit,  a 
to  enable  the  party  to  comply  with  the  practi 
regulate  the  practice,  and  do  not  limit  the  juri« 
cases  to  grant  new  trials  under  sect  89.  1 
enables  the  judge  to  adjourn  the  hearing  to  e 
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as  to  moving  for  new  trials  within  four  days.     We  may      Carter 
with  that  rule.]     The  rule  141  requires  something  to  be       simw. 

I  condition  precedent  to  moving  for  a  new  trial,  which  has        

I  done.     [Lord  Campbell,  C.J. — Has  not  the  judge       ^^' 

granting  leave  to  move  for  a  new  trial  if  the  party  has    atw  trials 
vented  by  vis  major  from  giving  the  seven  days  notice  T]   Duipeiuati&n 
'iao  in  the  rule,  which  declares  the  exception  to  the  rule,  •'^  "^^  ^f 
a  case  where  a  good  seven  days'  notice  has  been  given  for 
lar  court  day,  and  the  application  is  not  then  made,  and 
)plication  to  giuch  a  case  as  the  present. 
Campbell,  C.  J. — There  is  no  ground  for  a  prohibition 
<se.     It  is  said  that  the  judges  of  the  County  Court  are 
3ted  with  the  discretion   that   has  here  been  exercised. 
(9  gives  them  an  express  power  in  every  case  whatever  to 
new  trial  on  such  terms  as  they  may  think  fit.     Then 
of  the  County  Court  rules  lays  down  a  very  useful  rule, 
n  days'  notice  of  moving  for  a  new  trial  shall  be  given, 
fScient  ground  be  laid  before  the  judge  to  show  why  that 
has  not  been  observed,  and  in  that  case  he  will  do  well 
ig  a  rule  for  a  new  trial.    If  the  proper  notice  for  moving 
'  trial,  from  some  inevitable  accident  or  other  lawful  ex- 
not  been  given,  it  is  monstrous  to  say  that  the  County 
dges  have  no  power  to  grant  a  new  trial.     The  rule  in 
is  analogous  to  the  rule  in  the  Superior  Courts,  and  we 
3nse  with  compliance  with  that  rule  in  certain  cases.     It 
me  that  this  rule  is  a  matter  of  practice,  and  that  the 
Dourt  judge  had  jurisdiction  in  this  case,  and  was  not 
)m  granting  a  motion  for  a  new  trial,  notwithstanding  the 
iance  with  the  rule. 

IDGE,  J. — The  argument  for  this  prohibition  is  founded 
y  inconveniently  strict  construction  of  the  141st  rule. 
!  goes  into  a  great  number  of  minute  particulars,  and  the 

applies  with  the  same  force  to  noncompliance  in  any  one 
'.     Suppose  that  the  proper  notice  had  not  been  given 

circumstances  of  inevitable  necessity,  or  owing  to  the 
3t  of  the  opposite  party,  it  is  said  that  the  judge  is  tied 
this  rule,  and  cannot  take  such  matters  into  considera- 

I  think  that  is  not  so,  and  that  he  is  at  liberty  to  con- 
a,  and  grant  a  new  trial. 

:man,  J. — Under  sect.  89  the  County  Court  judges  have 
3rder  a  new  trial,  and  stay  the  proceedings  in  every  case, 
eral  power  is  given  without  limitation  as  to  notice  of 
•  any  condition  precedent.  The  12  &  13  Vict  c.  101, 
jorizes  rules  to  be  made  for  the  practice  and  proceedings 
)unty  Courts;   and,  to  a  certain  extent,  the  rules  that 

made  are  to  be  considered  as  incorporated  into  the  act. 
J  no  words  in  rule  141  making  it  a  condition  precedent 
1  clear  days*  notice  of  motion  for  a  new  trial  shall  be 

the  rule  is,  in  its  terms,  directory.  The  judge  of  the 
ourt  may  refuse  to  grant  a  motion  for  a  new  trial  on  the 
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COURT  OF  EXCHEQUE] 

January  26,  1855. 

MoEETOH  V.  Holt. 

JudgmnU. 

A  County  Court  judgntent  cannot  be  removed  itUo  < 

Courts  at  fVettminster  for  the  purpoM  of  iimmi 

tinder  the  17  Geo.  3,  c.  70, ».  4  j  or  1  ^  2  Vtct.c' 

actt  do  not  appfy  to  tht  County  Courts  at  tttpra 

THE  pl^ntiff  in  this  case  had  recovered  a 
County  Court  at  Windsor,  against  the  del 
above  20/.  A  new  trial  was  applied  for  and  reft 
afterwards,  an  ex  parte  application  was  mode  t( 
cfaaoibers,  to  remove  the  judgment  into  the  bum 
purpose  of  issuing  execution  thereon,  under  tlu 
8.  4;  and  1  &  2  Vict  c.  110,  s.  22;  this  the  lear 
An   application  was  afterwards  made  to   Mar 
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referred  the  matter  to  the  court.     A  rule  nisi  was  accordingly     Mobbtow 
;^ned,  and  ^  hJlt. 

Griffits  showed  cause. — The   judgment  in  the  County  Court        ' 

s  properly  removed  under  the  powers  given  bv  the  19  Gea  3,        ^®*5. 
ro,  8.  4,  or  the  1  &  2  Vict.  c.  110,  s.  22.     The  former  says,    com^Cowt 
;€  forasmuch  as  persons  served  with  process  issuing  out  of    judgmem— 
moT  courts  where  the  debt  is  under  lOi,  may,  in  order  to  avoid  Nonremovable 
iCQtion,  remove  their  persons  or  effects  bevond  the  limits  of  the  smriorComit. 
ifldiction  of  such  court,  it  then  enacts,  that  in  all  cases  where 
il  judgment  shall  be  obtained  in  any  action  or  suit  in  any 
drior  court  of  record^  it  shall  be  lawful  for  any  of  his  Majesty  s 
ixts  of   record  at  Westminster,   upon  affidavit  made  and  filed 
arein  of  such  judgment  being  obtained,  and  of  diligent  search 
I  inquiry  having  been  made  after  the  person  of  the  defendant, 
his,  her,  or  their  effects,  and  of  execution  having  issued  against 

person  or  persons  or  effects,  as  the  case  may  be,  of  the  defen- 
it  or  defendants,  and  that  the  person  or  persons  or  effects  of  the 
bndant  are  not  to  be  found  within  the  jurisdiction  of  such 
srior  court,  and   such  superior  court  to  cause  the  record  of 

said  judgment  to  be  removed  into  such  superior  court,  to  issue 
its  of  execution  thereupon,  against  the  person  or  effects  of  the 
endant  in  the  same  manner  as  upon  judgments  obtained  in  the 
1  courts  at  Westminster,  &c.  [Pabke,  B. — ^But  there  is  no 
wer  to  arrest  a  party  under  the  new  County  Courts  Acts; 
^rson  may  be  taken  into  custody  and  imprisoned  for  a  number 
lays  as  for  a  contempt ;  not  in  execution,  or  as  a  discharge  of  the 
^t.  The  act  cited,  therefore,  does  not  apply ;  it  is  not  the  kind 
iudgment  that  can  be  removed.  This  County  Court  is  not  such 
Durt  of  record  as  was  contemplated.]  The  1  &  2  Vict.  c.  110, 
i2,  enacts  ^'that  in  all  cases  where  final  judgment  shall  be 
ained  in  any  action  or  suit  in  any  inferior  court  of  record 
mrhich,  at  the  time  of  passing  of  this  act,  a  barrister  of  not  less 

■I  seven  years'  standing  shaU  act  as  judge,  &c. 

Iiall  be  lawful  for  the  judges  of  any  of  Her  Majesty's  Superior 
arts  of  Record  at  Westminster,  &c,  or  for  any  judge  of  any  of 
~  Baid  courts  at  chambers,  either  in  term  or  vacation,  upon  the 
location  of  any  person  who,  at  the  time  of  the  commencement 
ttus  act,  shall  have  recovered,  or  shall  at  any  time  thereafter 
over  such  judgment,  &c.,  upon  the  production  of  the  record  of 
bh  judgment,  such  record,  &c,  bemg  under  the  seal  of  the 
erior  court,  and  signature  of  the  proper  officer  thereof,  to  order 
I  direct  the  judgment  to  be  removed  into  the  said  superior 
irt,  &C. ;  and  immediately  thereupon  such  judgment  shall  be  of 
ft  same  force  as  a  judgment  recovered  in  such  superior  courts 

•  All  the  requisites  have  been  complied  with  by  affidavits. 
XDERSON,  B. — You  ought  to  show  that  the  judge  was  a 
Krister  of  at  least  seven  vears'  standing ;  but  I  know  that  by  the 

*  of  Parliament  establishing  these  County  Courts,  an  attorney 
J  be  appointed.  In  the  case  referred  to,  of  Copeman  v. 
ndden,  no  one  appeared  to  show  cause  against  the  rule,  and 

F  2 


apply  to  these  new  Count;  Courts. 
iMih,  coutii,  not  called  upon. 
jper  curiam. 

Jink  abtoluU,  with  coils;  the  defendant  <d  A 
ctutodtf ;  Ro  action  to  be  brotyht. 


COURT  OF  COMMON  PLE 
January  22,  IS55. 
BORTHWICS  AND  OTIIEBS,  AppS.  V.  WaLTOB 


Appeal— 9  j-  10  Vict.  e.  &5,  i.  &a—Meamng  of  *• 
The  defendanlt,  carrying  on  butineu  at  Oxjbrd,  gov 
the  jdainlifft  at  Oxford  for  good*  to  be  tent  Jram 
the  plainiiffi  carried  on  hunnen)  in  the  Mfmal  wqr 
and  li'orth  fFealem  Raitwatf.  The  good*  vert  * 
accordingly,  from  a  tlation  within  the  jmri*diction  ■ 
of  Lancashire,  at  Manchester.  A  stanmons  was  g. 
of  thai  court  against  the  defendants  for  the  valve  ^ 
Held,  that  the  order  at  Oxford  teas  part  o/  the  eamst 
it  bring  necessary,  under  sect.  60,  that  the  wit 
ihould  have  arisen  in  Manchester,  the  judge  of  the 
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l>ert  Branti  Esq.,  the  judge  of  the  said  County  Court  at»  &C9 

the  15th  ^November,  1854 ;  and  upon  such  tnal  the  plaintiffs 
seared  bj  their  attorney,  and  the  defendant  Elliott  by  his  coun- 
:  the  defendant  Borthwick  did  not  appear.     The  plaintiffs  have 

a  long  time  carried  on  the  business  of  general  Manchester 
rehousemen,  and  have  no  other  place  of  business  than  at  Man- 
r«ter.  The  defendants  have  both  resided  at  Oxford,  carrying 
Business  there.  It  was  proved  at  the  trial  that  in  March  last 
•  J.  Walton,  one  of  the  plaintiffs,  was  at  Oxford  on  his  usual 
.nds  soliciting  orders,  and  then  and  there  a  verbal  order  for 
•dsy  the  price  and  value  of  which  the  action  was  jbi'ought  to 
over,  was  given  by  the  defendant  Borthwick  to  and  received  by 

said  J.  Walton  for  the  plaintiffs,  with  a  direction  that  the 
16  should  be  sent  in  the  usual  way^  which  had  always  been  by 

London  and  North  Western  Railway;  and  that,  in  pursuance 
Buch  order,  which  was  communicated  bv  the  said  J.  Walton  to 

plaintiffs'  firm  at  Manchester,  the  goods  so  ordered  were  sent 
the  plaintiffs  by  railwav  from  Manchester,  from  a  station  within 

jurisdiction  of  the  said  court,  to  Oxford,  within  the  jurisdiction 
the  County  Court  of  Oxford,  holden  at  Oxford,  addressed  to 
rthwick  and  Co. ;  and  it  was  contended  on  behalf  of  the  defen- 
it  Elliott,  that  as  the  order  for  the  goods  in  question  was  given 
and  received  by  the  plaintiffs  at  Oxford,  within  the  jurisdiction 
the  County  Court  of  Oxford,  and  not  at  any  place  within  the 
isdiction  of  the  said  County  Court  in  which  the  said  plaint  was 
ught  and  trial  had,  and  it  was  in  consequence  of  such  order, 
.t  the  goods  in  question  were  sent  by  the  plaintiffs,  the  whole 
ise  of  action  did  not  arise  within  the  jurisdiction  of  the  last- 
ntioned  court;  and  it  was  objected  that  the  whole  cause  of 
ion  should  have  arisen  within  the  jurisdiction  of  the  said 
b-mentioned  court,  to  give  the  said  last-mentioned  court  juris- 
fcion  either  to  give  leave  for  the  issuing  of  the  s^d  summons 
|>roceedings  in  the  said  cause ;  and  on  the  part  of  the  plaintiffs, 
was  in  answer  contended,  that  the  said  order  for  the  said  goods 
gDg  a  verbal  order,  did  not  form  the  said  cause  of  action^  but  as 
L  said  goods  were  delivered  in  pursuance  of  the  said  order,  from 
k  plaintiffs'  warehouse  to  the  railway  company  within  the  juris- 
Kion  of  the  said  court  of  Lancashire,  the  cause  of  action  arose 
Shin  the  district  of  the  said  last-mentioned  court;  and  the 
ned  judge  held,  in  point  of  law,  that  the  delivery  of  the  goods 
Question  to  the  railway  company,  addressed  as  aforesaid,  was  a 
Kvery  to  the  defendants,  and  that  as  the  said  delivery  took  place 
:liin  the  district  of  the  said  court  of  Lancashire^  he  haa  full 
Bsdiction  to  hear  the  said  cause  and  determine  notwithstanding 
^  said  order  was  given  to  and  received  by  the  plaintiffs,  within 
ifc  jurisdiction  of  the  said  Countv  Court  of  Oxford,  holden  at 
^ord;  and  he  accordingly  proceeded  to  determine  the  said  cause, 
3  gave  judgment  for  the  plaintiffs  for  the  fiiU  amount  claimed^ 
3  costs ;  and  an  order  was  thereupon  made  accordingly. 
^Ihe  question  for  the  court  was,  whether,  under  the  circum- 


BOBTHWICK 
V. 

Waltom. 

1855. 

9  ^  10  VicL 

C.95— 

Meaning  0/ 

**  came  of 

octum^m 

Met.  60. 


Be  ffabh,  1  EL  &  Black.  383.)  The  order  of 
Oxford  would  have  been  a  binding  contract,  b 
of  Fraada;  it  ie  that  which  made  the  contract, 
is  the  foondatioD  of  the  cause  of  action ;  {Sam 
L.  J.  388,  Q.  B. ;  Re  Fuller,  2  EL  &  Black.  5 
case  it  was  held  under  this  section,  that  the  tal 
of  administration  was  part  of  the  cause  of  actio 
sued  the  administrator;  {Smith  t.  Holt,  9  C  &  ! 
is  an  express  order  for  the  delivery  of  goods,  tfai 

elADLE,  J. — If  the  order  had  not  been  given, 
en  no  cause  of  action,  and  therefore  it  must 
cause  of  action.]  The  128th  section  shows  thi 
to  G^ve  jurisdiction  only  where  the  whole  cam 
within  the  district:  (^Atf&n  v.  i>«in,  12  Jar.  82 ; 
195.) 

Aipland  for  the  respondents. — It  has  been  h 
action  may  arise  in  the  place  trom  which  goods 
hmd  Y.  Lewis,  2  Stark.  33;  Haxham  v.  Smi 
Harwood  v.  Letter,  3  B.  &  P.  617;  Emery  v. 
Raym.  1555.)  [Maule,  J. —  Suppose  the  pli 
everything  but  the  order,  could  he  have  aaooe 
that  proof  of  the  delivery  to  some  one  in  Mani 
fcadant  would  da  That  might  have  been  ffooi 
order.  [Maule,  J. — What  took  place  in  Man 
livery  oi  the  goods  to  the  carrier — if  that  is  not 
of  action,  no  part  occurred  in  Manchester.  If  j 
it  was  not  the  whole  cause  of  action.]  The  60i 
be  made  to  harmonize  with  the  128th  aection. 

Jbetis,  C.  J. — It  having  been  de<nded  that ' 
in  the  60th  section  means  whole  cause  of  actioi 
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COURT  OP  EXCHEQUER. 

January  27»  1855. 
Hernaman  v.  Smith. 

/  Court  jurikUeiian — Cause  of  action  where  arising — Apprehension 

— Conviction. 

ered  a  reward  for  the  apprehension  of  amy  person  stealing  sheep, 
ipprehended  a  sheep-steaier  in  the  district  oj  the  County  Court  of 
Tnham,  but  he  was  convicted  eU  the  Hereford  assizes.  B.  then 
menced  a  plaint  against  B.  for  the  amount  of  the  reward  in  the 
inty  Court  of  Newnham : 

on  an  application  to  rescind  an  order  for  a  prohibition^  that  the 
fe  of  action  did  not  wholly  arise  within  the  jurisdiction  of  the 
tnty  Court  of  Newnhamy  under  the  60th  section  of  9  h  10  Vict,  c,  95. 

his  case  an  action  had  been  brought  in  the  County  Court  of 
Gloucestershire,  holden  at  Newnham,  to  recover  the  sum  of 
the  amount  of  reward  offered  for  the  apprehension  of  sheep- 
rs  by  a  bill  in  the  following  terms ; — 

[uch  Marcle  Association  ror  the  Prosecution  of  Felons: — 
vhose  names  are  hereunto  subscribed,  having  entered  into 
K>ciation  for  the  detection,  apprehension  and  prosecution  of 
i,  hereby  offer  the  following  rewards  (over  and  above  what  is 
ed  by  Act  of  Parliament)  for  the  apprehension  of  any  person 
rsons  who  shall  commit  any  or  either  of  the  undermentioned 
jes  on  any  or  either  of  our  respective  persons  or  properties." 
en  followed  a  list  of  offences  and  rewards,  and  amongst  them, 
W  stealing  a  sheep  a  reward  of  20/. 

'be  above  rewards  will  be  paid  on  conviction  of  the  offenders, 
plying  to  Mr.  Burgum,  the  treasurer." 
is  paper  had  the  name  of  the  defendant,  amongst  others, 
led  to  it.  The  summons  was  issued  out  of  the  County  Court 
iwnham  by  leave  of  the  judge,  on  the  ground  that  the  cause 
tion  arose  within  the  district  of  the  said  County  Court ;  and 
the  hearing  thereof  the  plaintiff  John  Hernaman  appeared  by 
tomey,  and  the  defendant  Thomas  Smith  appeared  by  counsel 
leaded  to  the  said  action,  ^^  not  indebted." 
e  plaintiff's  attorney  then  proceeded  to  call  evidence  in 
\Tt  of  the  said  claim,  and  put  in  evidence  the  handbiU,  and 
d  that  the  defendant  Thomas  Smith  was  a  member  of  the 
ation  therein  mentioned,  and  the  then  treasurer  thereof,  in 
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following  court  day. 

The  cause  came  on  again  for  trial  at  Newnha 
the  27th  day  of  November  last,  and  on  that  occa 
attorney  again  appeared  for  him,  and  the  defend* 
also  appeared  by  his  eoiinsel,  when  the  pluntifi 
eridence  a  certificate  under  the  hand  of  the  depi 
of  the  Oxford  circuit,  in  accordance  wilJi  the  J 
of  the  coDTiction  of  the  said  Sainael  Rock  at 

5 roof  of  euch  certificate  it  was  objected  on  the  j 
ant  that  the  judge  of  the  County  Court  at  1 
jorisdiction,  inasmuch  as  the  conviction  had  toko; 
jurisdiction  of  the  said  Countv  Court;  to  which 
on  the  part  of  the  plaintiff,  tout  the  cause  of  tl 
^prchenuon  of  the  ofiender,  and  that  aa  tilie 
been  proved  to  have  taken  place  within  tb< 
Newnham  County  Court,  the  judge  had  jurisdii 
the  judge,  after  hearing  the  argument  on  both 
follows :  "  I  am  of  opinion  that  the  apprehenno 
action,  and  that  the  mention  of  the  convictioi 
legulatea  only  the  time  and  mode  of  payment  of 
the  apprehension  being  in  this  district,  I  think  tfa 
diction."  Whereupon  plaintifTs  attorney  procee* 
and  at  the  close  of  the  said  plaintiff's  case,  tli 
defendant  went  into  evidence,  with  a  view  to  pi 
John  Uemaman  did  not  apprehend  the  said  !a 
that  he  wae  in  fact  apprehended  in  Newnhan 
party;  but  foiled  in  support  of  such  defence, 
ultimately  found  a  verdict  for  the  pimntiff  for  1 
cost  of  action. 

A  summons  was  subsequently  taken  out  on  thi 
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id  costs,  and  was  in  due  course  levied.     Subsequently  the  defen-    Hekmamak 
LUt  obtdned  an  order  before  Piatt,  JB.,  for  a  prohibition.     A  rule       SMmi. 

show  cause  why  such  order  of  Piatt,  B.,  should  not  be  rescinded        

►"ving  been  obtained ;  •  ^^^' 

Honyman  now  showed  cause.  —  The  question  is,  whether  the  secLmofihc 
mse  of  action  in  this  case  arose  within  the  jurisdiction  of  the  9  ^  lo  Vkt, 
santy  Court  Here  the  apprehension  took  place  at  Newnham ;  ^'^^Tftk^ 
Lt  the  conviction,  which  was  necessary  to  complete  the  cause  of  ^^?^^t«M<> 
ftbn,  was  at  Hereford ;  and,  to  bring  the  case  within  this  statute,  o/aeH<mr 
e  whole  cause  of  action   must  arise  within   the  jurisdiction: 

&  10  Vict.  c.  95,  s.  60.)  It  is  not  only  the  promise  which  is 
B  cause  of  action ;  it  is  the  promise  plus  the  breach.  [Pai£k£,  B. 
jEvery thing  is  done  by  the  plaintiff  to  entitle  him  to  the  reward; 
*•  the  rewajti  is  payable  upon  a  contingency,  and  that  contin- 
■icy  takes  place  out  of  the  jurisdiction ;  does  that  oust  the 
fe»iuity  Court  of  its  jurisdiction  ?  That  is  the  question.  Every- 
L^  is  done  within  the  jurisdiction  that  the  plaintiff  is  bound  to 
»]     The  cause  of  action  arises  on  the  conviction ;  and  there  is 

oomplete  cause  of  action  till  then.  It  was  the  intention  of  the 
legislature  either  that  you  should  sei^re  the  defendant  where  he 
qody  or  where  the  contract  was  made,  and  where  therefore,  pre<- 
sably,  the  witnesses  resided.  The  Statute  of  Limitations  would 
K  commence  to  run  until  the  conviction,  which  shows  that  until 
ma  there  was  no  complete  cause  of  action.  A  case  of  appeal, 
Tthwick  and  others  v.  Walton  and  others^  was  heard  in  the  Court 
^C!ommon  Pleas  on  the  22nd  instant,  that  was  an  appeal  from  the 
totiDty  Court  of  Lancashire,  held  at  Manchester.  The  plaintiffs 
ndea  at  Manchester,  and  the  defendants  at  Oxford.  Maule,  J., 
are  said,  *' Everything  that  is  requisite  to  show  a  ground  of 
bion  is  part  of  the  cause  of  action."     Suppose  this  was  an  action 

m  life  policy,  or  on  a  post  obit  bond,  would  not  the  death  be  a 
M  of  the  cause  of  action?     He  cited  Harrington  v.  Ramsay^ 

Im  J.  326,  Ex. ;  Buckley  v.  Hann,  5  Exch.  Rep.  43 ;  1  Ca  Ct. 
fc.  269  ;  Reff.  v.  Birch,  1  Bail  C.  C.  56 ;  Re  Fuller,  2  E.  &  B. 
B;  Murray  Y.East  India  Company,  5  B.  &  Aid.  204  ;  Com.  Dig. 
■»  Comt.  p.  9  ;  Peacock  v.  Bell,  1  Wms.  Saund.  74  n. ;  Ireland  v. 
^kmood,  1  Boll.  Abr.  546. 

iMatnamara  in  support. — The  cause  of  action  within  the  mean*- 
S  of  the  section  arose  within  the  iurisdiction  of  the  Newnham 
MHinty  Court,  although  that  cause  of  action  could  not'be  enforced 
^^  the  conviction.  The  contract  was  made,  and  all  the  requisite 
■editions  to  be  performed  by  the  plaintiff  were  complied  with 
Vdun  the  district  of  that  court ;  it  was  onl v  in  that  in  which  the 
VWtiff  had  no  voice  that  was  done  out  of  the  district.  The  cause 
r-action  differs  materially  from  the  right  of  suing.  The  founda* 
■ai  or  gist  of  the  action  under  this  section  has  reference  to  the 
Siality,  and  not  to  the  time  of  suing.  It  is  the  substance  that 
t3ttt  be  regarded,  and  not  all  that  must  be  alleged  in  a  declaration, 

.  all  that  must  be  proved :  ( fVilliams  v.  Landy  4  Taunt.  729 ; 
mUtm  V.  Clark,  6  Taunt.  29.)     [Alderson,  B.— I  roust  say,  if 
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the  Statute  of  Limitations  hesmo  to  run  from  tl 
thM  letters  of  admiDiAtration,  and  not  from  the  ti 
duei  tliere  being  no  cause  of  action  antil  then 
of  aning.  BucUty  t.  Hann  was  an  action  agaii 
a  bill  of  exchange)  the  indorsement  of  which 
made  in  the  city  of  London,  but  the  delivery 
oountj  of  Middlesex,  and  it  was  held  that  the  i 
not  arise  within  the  city ;  because  there  wai  no 
meot  until  delivery:  (Mantom  t.  A&ih  8 
He  also  referred  to  Com.  Dig.  Ht  Action,  n. 
wer's  coK,  7  Co.  2  a.  1  Wms.  on  Ex.  701,  ! 
Mankatl,  21  L.  J.  388,  Q.  a  ;  Beg.  v.  Btrek, 
mid  V.  Sheridan,  21  L.  J.  260,  Q.  R;  Jfa 
M.  &  W.  736  ;  Bvlier  v.  Fox,  18  L.  J.  304,  C. 

Pollock,  C.  B. — We  are  all  of  opinion  that 
be  discharged ;  it  is  unneoessary  to  discosa  the 
course  of  the  ar^ment  on  both  sidet.  I  fonn 
this,  that  it  appears  to  me  clear  that  in  this  c 
was  part  of  me  oauae  of  action;  without  it  the 
action.  That  being  so,  the  Court  of  Cotnmon 
that  "  all  and  every  part  of  the  cause  of  action  * 
the  County  Court  district  I  think  we  are  boui 
and  for  myself  do  not  ieel  disposed  to  depart  fro 

Parke,  R — I  am  of  the  same  opinion.  I  tb 
might  be  some  distinotion  between  what  was 
parties  themselves  and  collateral  matters;  but 
eases  cited,  I  am  satisfied  there  is  no  such  diatin 
fied  that  the  cause  of  action  is  oZ/  that  there  ia  ti 
that  it  be  by  the  plaintiff  or  by  a  third  person, 
opinion  that  this  rule  ought  to  be  dischamed. 

Aldbbson.  B. — I  am  of  the  same  omnion. 
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COURT  OF  COMMON  PLEAS. 

April  16  and  17,  1855. 
SwANN  V.  Dakins. 

mprisonmeni  under  9  ^  10  VtcL  c.  95,  *.  99 — Qtteen^s  servant — 

Privilege — Habeas  carpus, 

commitment  under  Me  9  ^  10  Vict,  c,  95,  s,  99,  is  not  a  commitment 
r  contempt  or  by  way  of  punishment,  but  is  a  limited  execution, 
privilege  of  the  Queen's  servants  extends  to  protect  them  from  such 
mmitment, 

reforcy  where  one  of  the  priests  in  ordinary  had  neglected  to  attend 
a  judgment-summons  under  sect.  98,  and  a  habeas  corpus  had  been 
nied  by  a  judge  at  chambers,  the  court  upon  the  return  of  the  writ 
'dered  him  to  be  discharged. 

'HE  defendant  in  this  case  had  been  committed  by  the  judge 
of  a  County  Court  under  stat  9  &  10  Vict,  c  95,  s.  99,  for 
attending  in  obedience  to  a  summons  obtiuned  after  jud^ent 
inst  him  under  sect.  98  of  the  same  act,  requiring  him  to 
ear.  A  writ  of  habeas  corpus  haying  been  issued  by  a  judge  at 
nbers; 

^Jfles,  Seijt.  now  applied  to  the  court  to  discharge  him  out  of 
ody,  as  privileged,  upon  affidavit  showing  him  to  be  a  priort  in 
Uiry  of  the  Chapel  Royal  at  St  James's,  and  in  the  receipt  of 
ary.     The  99th  sect  enacts,  ''  that  if  the  party  so  summoned 

not  attend  as  required  by  such  summons,  and  shall  not  allege 
Qcient  excuse  for  not  attending,  or  shall,  if  attending,  refuse 
d  sworn  or  to  disclose  any  of  the  things  aforesaid,  or  if  he 

not  make  answer  touching  the  same  to  the  satisfaction  of  such 
&9  either  by  the  examination  of  the  party,  or  by  any  other 
%ce,  that  such  party,  if  a  defendant,  m  incurring  the  debt  or 
iity  which  is  the  subject  of  the  action  in  which  judgment  has 
obtained,  has  obtained  credit  from  the  plsdntiff  under  false 
Alices,  or  by  means  of  fraud  or  breach  of  trust,  or  has  wilfully 
E^u^ted  sucn  debt  or  liability  without  having  had  at  the  same 

a  reasonable  expectation  of  being  able  to  pay  or  discharge  the 
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it  shAll  be  lawful  tor  such  judge,  if  he  tihaJl  thii 
any  snch  party  Dta^  be  committed  to  the  coiiuo< 
ooirectioD  of  the  county,  district  or  place  in 
Bummooed  is  resident,  or  to  any  prison  which  e 
the  prison  of  the  court,  for  any  period  not  ex 
[jEBTia,  C.J. — If  the  not  obeying  the  sumni' 
you  DQUflt  go  to  the  County  Court.]  The  i 
for  a  contempt,  it  is  a  limited  execution.  (JP 
7  T.  R.  11 7 ;  and  Sr  i:.  Knatchbull,  7  T.  R. 
even  if  it  is  a  contempt,  it  is  made  so  for  the  pi 
payment.  [Jervis,  C.J. — The  regular  course  * 
by  writ  of  privilege.  You  bad  letter  take  till 
into  that] 

April  17. — Bylet,  SeijL  resumed  hie  arga 
question  whether  the  proceedings  for  relief  en  1 
be  by  habeas  corpiu  or  by'  writ  of  privilege ;  tl 
Re  Thompion,  2  M.  &  W.  645,  in  which  a  wr 
sued  out  in  the  Kxchequer.  [jER^as,  C.J. 
notice  bow  the  writ  is  there  tested ;  it  issued 
side  of  the  Exchequer.  It  is  a  privilege  o 
be  sued  in  his  own  court.  If  you  sue  a 
the  Queen's  Bench,  he  can  remove  the  ca 
of  right  to  the  Exchequer,]  This  is  not  i 
of  privilege,  but  one  for  habeas  eorpvi:  (Vi 
tit  Privilege  B.)  [Jekvis,  C.J.— Why  can 
apply  to  the  inferior  court  which  imprisoned  bit 
proper  place  to  go  to?]  It  is  a  common  righ 
statute  of  Charles  II.,  of  every  man  in  custod 
court  or  judge  for  his  writ  of  habeas  corpus  in 
be  brought  up  for  liis  discharge  if  wrongfully  d< 
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goes  to  the  inferior  court,  and  the  jadge  says,  *•  I      Swaw» 
^charge  you/'  what  is  he  to  do?  he  must  return  here;      dakins. 

erefore,  this  court  give  him  relief  at  once?     Surely  the        

he  Superior  Court  are  the  parties  to  determine  whether       ^^^^' 
lings  in  the  co9rt  below  are  or  are  not  good  in  law.     It  /MprwoiMNeiii 
id  that  this  writ  should  be  gtttnted  ex  debiio  JusHtia.  imdtr§eoL99^ 
by  Court  Act  says  in  effect  that  the  defendant  shall  w^lg^f^^'^ 

custody  until  he  has  paid  the  debt,  or  is  released  by  the  <»*>«•• 

)r£SSW£LL,  J. — The  act  takes  away  privilege.]  The 
ict  c.  101,  s.  18,  taken  with  9  &  10  Vict  c  95,  s.  67, 
(][uestion  of  privilege  clear. 

,  contrd,  referred  to  Bacon's  Abridgment,  tit  Privilege, 
uestion  as  to  the  right  of  the  Superior  Court  to  inter- 
he  acts  of  an  inferior  court  was  discussed  and  the  law 
n  Cams  WilsorCs  case,  7  Q.  B.  1008 ;  Comyn.  Dig.  tit 
A..  3 ;    PolHday  v.  Colonel  Pitt,  2  Strange,  988.     The 

which  process  issues  has  undoubtedly  power  to  deal 
vu  acts:  {Chester  v.  Hopsdak,  1  Wils,  278;  12  &  13 
d,  8.  10;  Luntley  v.  Patteuj  2  B.  &  Al.  237;  Kinniwfs 
B.  739 ;  Ex  parte  Kinninff,  4  C.  B.  521.)  To  show  that 
s  is  for  a  matter  in  the  nature  of  a  contempt  there  is 
*i/'s  case,  2  Buss.  &  M.  667.  The  impression  of  the 
ill  cases  which  have  come  before  them  under  this  power 
ment  given  by  the  County  Courts  Acts,  has  been  that 
ce  to  the  order  of  the  court  is  a  matter  of  contempt : 
'ietcher,  2  EIL  &  Bl.  271 ;  Abley  v.  Dale,  1 1  C.  B.  378.) 
icrjt.  in  reply. — As  to  the  pomt  about  the  affidavits, 
)e  used  to  explain  a  return :  {£x  parte  Eggington,  23 
;.  Cas.  41.)  There  Lord  Campbell  said:  *' Although 
is  good  on  its  face,  it  is  competent  to  show  by  affidavit 
rest  took  place  on  a  Sunday.  If  such  a  course  were 
d,  that  or  any  other  privilege  from  arrest  would  be 
availing,  as  tne  fact  upon  which  it  rests  would  not 
)n  the  return."  The  object  of  the  proceedings  men- 
he  two  sections  is  to  obtain  the  money  by  restraint  of 
)recisely  as  in  the  case  of  an  attachment  [Cbesswell, 
se  the  man  were  imprisoned  for  forty  days,  and  the 
e  then  paid,  but  the  judge  would  not  let  him  out,  what 
he  course  then?]  A  mandamus  to  the  judge  to  compel 
^e  leave ;  the  act  of  the  judge  is  ministerial,  and  the 
is  entitled  to  have  that  leave  upon  payment  of  debt  and 
KESSWELL,  J. — Perhaps  the  clause  b  only  to  prevent 
from  letting  him  out  without  the  leave  of  the  judge.] 
te  Eggington  the  court  held  that  the  summary  remedy 
:ing  to  gaol  town-clerks  who  wilfully  refuse  to  deliver 
&c.  to  the  council  is  in  the  nature  of  civil  process. 

C.J. — Though  I  have  had  some  doubts  during  this 

yet  on  the  whole  I  think  that  this  applicant  is  entitled 
targe.  There  is  no  question  that  if  tnis  were  an  appli- 
\  court  out  of  which  a  writ  of  ca.  sa.  had  issued,  he 


meot  are  not  a  eatiafaction  of  tbe  debt,  and  th.< 
is  not  entitled  bj  payment  to  bia  diaehaige ; 
leave  of  the  judge.  The  fairer  meaning  of  tl 
that  when  the  money  ia  paid  tbe  judge  beoi 
officer,  who  is  to  authoriae  hie  discbarge ;  and 
act  to  be  done  like  the  ugnine  the  certificat 
enable  the  officer  to  dlscba^e  the  man,  and  be 
order  as  a  matter  of  course.  I  think,  therefore 
is  not  taken  away.  But  it  is  further  aud,  that 
yet  the  party  has  mistaken  his  remedy,  and  al 
this  court,  but  to  the  court  out  of  which  tbe  [ 
that  the  matter  cannot  be  disposed  of  by  affida 
return,  but  that,  if  the  matter  be  dear,  the  Co 
discbarge  him,  and  if  not,  that  he  sbonld  bu 
privilegei  and  have  the  matter  solemnly  argiu 
think  that  there  is  a  difficulty  attending  the  cs 
the  old  practice,  it  was  not  usual  to  discbai^ 
cation,  but  to  issue  a  vrrit.  Mr,  Milward  baa  i 
a  writ  could  be  issued  and  tried  in  the  way  that 
there  can  be  no  summarr  application  to  the  < 
party  is  illegallyconvicted;  now  is  he  to  be  d^ 
the  case  of  a  servant  of  the  Queen  being  discbi 
of  proceeding  i  and  I  think  that  the  applic 
di«(»iarged. 

Ckesswbll,  J. — I  am  of  tbe  eama  opiiuaa 
that  by  reason  of  his  office,  Mr.  Dakina  is  fnvt 
in  execution  of  debt,  and  the  only  pmnt  i^  Ix 
to  be  enforced.  Tbe  debt  is  not  satisfied  by 
and  yet  it  is  an  execution ;  tbe  rules  why  toe 
conaideied  a  diediarge  of  tbe  debt  are  not  iq^pL 
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ner.    The  certifioate  mast  be  given,  and  the  leave  of  discharge  Swahs 

at  be  given*    Then  the  character  of  the  imprisonment  is  dear,  Dj^][iam, 

I  we  cannot  leave  the  application  to  be  made  in  the  inferior  

ort,  for  the  judge*  of  the  interior  court  mieht  refuse  to  allow  the  1B55. 

?ilege,  and  the  punishment  miffht  be  suffered  before  we  could  ^    T^^^^ 
erfere.     On  the  other  point  I  am  content  to  abide  by  theiHidrr«eo(.99— 

ttsioQ  of  my  brother  Patteson.  Prmkge^ 

Williams  and  Cbowdsr,  JJ,,  concurred  Eaiea$earpii§. 

Rule  absolute. 


COURT  OF  EXCHEQUER 


April    17,    1855. 
^ATLOB  V.  The  Cbowland  Gas  and  Cokb  Company. 

Corporation. 

'9y)araiion  i$  liable  to  be  sued  in  the  County  Court ;  where  therrfore 
corporation  is  sued  in  the  Superior  Courts  and  a  sum  under  201. 
ocveredy  which  action  may  have  been  brought  m  the  County  Courts 
^  plaintiff  wiU  get  no  costs. 

QlS  was  an  action  brought  against  the  defendantSj  a  joint- 
«tock  company  and  quasi  corporation,  in  which  the  plaintiff 
""^ered  1L  omy^  and  a  rule  having  been  obtained  by  him  to  show 
H^  why  the  master  should  not  be  at  liberty  to  tax  the  pliuntiff 
Qoets  of  the  action  and  this  application,  and  why  the  plaintiff 
Od  not  recover  the  same  notwithstanding  the  sum  recovered 
imder  20iL^ur8uant  to  the  15  &  16  Vict.  c.  54 ; 
^laieon,  Q.  C.  and  Seymour  showed  cause,  and  contended  that^ 
^e  9  &  10  Vict  c  95  (the  County  Court  Act),  a  corporation 
^  be  sued  in  the  County  Courts ;  m  the  142nd  section  of  that 
•  (the  inteipretation  clause)  it  is  expressly  enacted  that  the 
<4  <<  person  shall  be  understood  to  mean  a  body  politic, 
borate  or  collegiate,  as  well  as  an  individual.  The  case  is 
c*^ore  within  the  129th  section  and  out  of  the  128th,  by  which 
horrent  jurisdiction  is  given,  as  the  plaintiff  did  not  reside  more 


vuuDi.j'  \juari,  wuere,  an  iiijrt!,  i 
in  the  most  distaDt  parts  of  the  coantrj,  aO' 
other.  The  only  question  now  is,  whe^er  1 
concurrent  juriMiiction;  if  it  had,  then  it  ia  1 
15  &  16  VicL  c.  54,  s.  4,  which  gives  the  « 
chambers  powers  to  make  an  order  entitling  the 
hia  co&te  if  the  plaintiff  shall  make  it  appear  tl 
brought  for  &  cause  in  which  concurrent  jurisdic 
superior  courts  by  the  9  &  10  Vict.  c.  95, 
Lawrence  and  otheri,  2  L.  &L  &  P.  363 ;  an 
I  L.  M.  &  P.  379.  were  died. 

JCDOMENT. 

P0LL.OCK,  C.B. — I  am  of  opinion,  and  1 
opioion  of  the  whole  court  when  I  say  we  are  : 
the  rule  in  this  case  ought  to  be  diecharged. 
a  company  constituted  under  the  Joint-Stock 
tration  Act,  and  for  certain  purposes  are  a 
jurisdiction  of  the  County  Courts  extends  to  a 
is  clear  by  the  interpretation  clause ;  yet 
necessaiT  to  resort  to  that,  as  an  action  may — 
well  be  brought  against  a  corporation  as  agains 
The  action  in  this  case  has  been  brought  in  t 
and  a  sum  of  72.  only  recovered.  The  questio] 
128th  and  129th  sections  of  the  9  &  10  Vict.  0. 
judge  read  those  sections.]  Is  this  a  plunt  for 
action  than  those  hereinbefore  mentioned  ?  U 
tion  is,  he  has  a  right  to  bring  an  action  in  t 
because  he  lives  more  than  twenty  miles  from  1 
that  be  not  the  ground  I  know  of  no  other. 
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.  it  18  now  unnecessary  to  decide  that.     This  action  misht      Tatix)r 
'6  been  brought  in  the  County  Court,  as  the  sum  recovered  is    gbowlaxd 
ler  *<^0^9  and  the  parties  do  not  dwell  more  than  twenty  miles  GasamdCokb 

^  Compart. 

Parke,  B. — I  am  of  the  same  opinion.     I  think  an  action  may        1355. 

e  been  brought  in  the  County  Court.     At  common  law  it  is  SO        

down  in  Com.  Dig.  where  the  parties  lived  within  the  county ;    ^^^'^T^^^- 
there  is  no  doubt  that,   under  the   County  Court  Act,   a  "^  Ccmtg^ 

K>ration  may  be  sued  there,  and  it  is  perfectly  dear  the  County        Cbin. 

irt  has  jurisdiction  over  this  corporation.     fThe  learned  baron 

I  the  128th  and  I29th  sections,  9  &  10  Vict.  c.   95.]     The 

ndants  must  be  considered  as  living  and  carrying  on  their 

ness  within  twenty  miles  of  the  plaintiff. 

LATT  and  Martin,  BB.,  gave  similar  judgments. 

Rule  discharged  with  casts. 


BAIL  COURT. 


May  2,  1854. 


Chambers  r.  Willes. 

(Before  Mr.  Justice  Coleridge.) 

nunt  into  court  of  a  sum  less  than  20L^^Taking  same  out  in  fuU 

satisfaction —  Costs, 

m  an  action  is  brought  in  one  of  the  Superior  Courts  for  a  sum  over 
y^i  and  the  defendant  pays  into  court  a  sum  under  20/.  which  the 
^l^^ifUiff  tahes  out  in  JvU  satisfaction^  hCy  the  plaintiffs  is  entitled  to 
^  costs  of  the  action. 

RENTICE  on  a  former  day  moved  on  behalf  of  the  defendant 
for  a  rule  calling  on  the  plaintiff  to  show  cause  why  the 

^tiff  should  not  be  deprived  of  his  costs  in  this  action,  and  why 

iiE^aster's  allocatur  of  8th  last  March  should  not  be  set  aside^ 
^fay  the  sum  of  SL  2s.  6d,  paid  by  the  defendant  to  the 

^^ifl(  under  protest,  for  his  costs  should  not  be  paid  back. 

*  Was  an  action  brought  to  recover  a  sum  of  money  over  20/. 

^ods  sold  and  delivered.     To  this  the  defendant  pleaded  a 

^as  to  part,  and  paid  7/.  Is.  into  court  as  to  the  residue.  The 


tChdfty  gave  the  fbllowing 
JUDOUEHT. 

Tlufl  c&ae  stood  over  from  an  intimatitHi  tb 

come  before  eome  of  the  other  judges  and  been 
made  inquiries  on  the  point,  and  I  find  it  hat 
judges  at  chambers.  There  was  concurrent 
plaintiff  claimed  to  recover  S&L  odd.  The  d< 
court  a  sum  under  202.,  about  8t  The  pUintiff 
in  full  aatiefaction.  No  order  was  made  by  an; 
the  plaintiff  his  costs,  and  without  that  order  thi 
the  costs,  and  it  was  contended  that  the  nua 
so  dtnng.  I  find  on  inquiry  that  as  many  as 
conndered  the  point,  and  thought  the  tazatioi 
costs  was  right,  and  they  have  done  that  upon  t 
the  nth  section  of  the  13  &  14  TicL  c  61,  and 
to  the  force  of  the  73Td  section  of  the  IS  &  16 
1 1th  section  of  the  act  I  have  first  mentioned  aaj 
action  commenced  after  the  passing  of  this  a 
M^esty's  superior  courts  of  record,  m  covenant 
assumpsit,  &c.,  the  plaintiff  shall  recover  a  si 
twenty  pounds  .  .  the  plaintiff  shall  have  ja 
such  sum  only  and  no  costs."  And  if  they  hai 
case  within  the  meaning  of  the  1 1th  section, 
recovered,  this  would  have  been  witlun  that 
paring  the  language  used  in  the  11th  section ' 
lued  in  the  12Ui  and  13tb,  these  learned  judgi 
that  the  pluntiff  has  not  recovered  the  20L, 
the  money  oat  of  court  is  not  within  the  mi 
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upon  the  law  as  it  stands,  and  sued  for  a  sum  over  202. 
defendant  pays  in  a  sum  under   that,  and  if  he  took      wiuas, 

ey  out  and  put  himself  in  jeopardy  of  losing  the  costs  of       

n,  it  put  hun  in  an  unfair  position,  because  yon  might        i^^^* 
a  case  of  a  man  suing  for  21L  or  22 1,  and  the  plaintiff  Pa^Hi^into 
I9s,  and  he  goes  on  and  puts  himself  and  the  other  party    court  qf  ka» 
pense  of  a  trial ;  that  would  be  a  wrong  thing  to  do,  and    <*?"  ^xa,— 
^ould   be  bound  to  do  it  to  have  it  in  his  power  to  ^*'*^ySr^ 
lis  costs.     He  would  be  compelled  to  go  on  unless  he  $iaitfaetUM^ 
1  to  a  forfeiture  of  the  whole  costs.    Whereas,  if  so       Co^- 
.8  admitted  to  be  due,  the  defendant's  course  is,  before 
'ought,  to  tender  that  amount,  and  then  he  would  put 
nto  a  different  position,  because,  then,  the  issue  would  be 
npsU  and  tender.     It  seems  to  me,  therefore,  that  there  is 
d  for  disturbing  what  has  been  already  decided,  and  that 
er's  allocatur  is  right;  and  therefore  there  will  be  no 

Rule  refiued. 


May,  1855. 

LucAB  D.  The  Executobs  of  Roi 

AUom^i  Ml  qfcotU — Dt&cery,  kom  a 
An  attorneffs-  bill  of  co*tt,  duty  tigned,  hut  not  ad 
beginning  or  tn  at^  other  part  to  the  debtor  or 
charged,  was  put  itilo  an  envelope  tehick  foot  p\ 
farvsarded  : 
Heid,  uuder  the  dreumttaMeet,  that  the  bill  and  emm 
together,  that  it  wot  enough  to  contHtute  a  g 
attom^t  bill,  and  tatitfied  the  ttatute. 

THIS  waa  an  action  brougbt  to  recover  the  I 
co6ta  alleged  to  be  due  to  the  plaintiff  ape 
was  tried  before  tbe  jadge  of  the  County  Cout 
sbire,  16th  December,  1654. 

The  pluntiff  clumed  i2L  is.  lOd.  Tbe  repr< 
of  the  defendaute,  and  that  their  testators 
admitted. 

Tbe  plaintiff  was  BurTiTing  partner  in  tbe  late  I 
and  Lucas,"  who  carried  on  buainees  at  Wem  afo 
and  solicitors. 

On  the  11th  Aogust  previonaly,  duplicates  of 
I,  2,  3,  were  ueneKl  \>y  the  plaintiff  and  incloc 
and  put  into  the  post-office  at  Wem,  addreast 
Robinson,  46,  Brunswick-road,  Liyetpool,"  the 
the  same  dav  plaintiff's  clerk  also  left  duplicates 
signed  by  plaintiff,  in  an  envelope,  at  det'endaot' 
Koberts,  in  Wem,  with  his  servant  he  being  i 
addressed  to  "  The  executors  of  the  late  Mr.  J< 
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11  No.  3,  being  the  costs  of  obtaining  the  bankrupt's  certificate,       Lucas 
beaded  and  signed  in  same  manner  as  bills  Nos.  1  and  2.  ^' 

3  letter  or  note  accompanied  the  bills,  and  neither  the  names     f^s^-^ 

e  defendants  nor  their  testator  were  mentioned  either  at  the        

or  in  any  part  of  the  said  bills,  ^^^^- 

)  duplicates  or  copies  were  sent  to  the  other  defendant,  Mr.  j^ttomey^t  m 

i  Roberts.  —Delivery— 

le  judge  refused  to  nonsuit,  and  it  appeared  by  the  evidence  Addrt$$, 
in  September,  1648,  plaintiff,  and  his  late  partner  Samuel 
msley,  were  applied  to  by  one  John  Robinson,  a  cheese-factor 
g  at  Leighton,  near  Nantwich,  to  take  out  a  fiat  in  bankruptcy 
ist  him  on  his  own  petition,  which  they  consented  to  do  on 
ving  the  following  guarantee : — **  To  Messrs.  Walmsley  and 
is.  In  consideration  of  your  issuing  a  ^at  in  bankruptcy 
i8t  John  Robinson,  late  of  Leighton,  in  the  county  of  Chester, 
sefactor:  I  hereby  undertake  to  pay  the  expenses  of  such 
3eding8  in  case  the  estate  of  the  said  John  Robinson  shall  not 
ifBcient  to  discharge  the  same,  and  not  to  exceed  the  sum  of 
Witness  my  hand  this  25th  day  of  September,  1846,  John 
srts."  James  Bolderston  being  appointed  trade  assignee,  he  * 
a  retainer  to  Mr.  Wm.  Kennys  Tyrer,  solicitor,  Liverpool,  as 
lolicitor.  Bolderston  died,  and  the  assets  received  under  the 
Tuptcy  amounted  to  82/.  4«.  The  sum  applicable  to  the 
itor's  bill  of  costs  amounted  to  47^  155.  2d.  Tyrer  stated  in 
snce,  that  although  he  was  appointed  solicitor  to  the  assignees, 
e  was  an  understanding  between  him  and  Walmsley  and 
as,  that  upon  the  conclusion  of  the  business  the  profits  should 
at  together  and  divided. 

ill  No.  1  on  the  file  of  the  Court  of  Bankruptcy  at  Liverpool 
mded  thus: 

Walmsley  and  Lucas,  Wem,  Salop,  Solicitors ;  Tyrer,  Liver- 
,  Agent.  In  the  matter  of  John  Robinson,  a  bankrupt, 
itioning  creditors'  costs  up  to  the  choice  of  assignees  taxed  at 

'yrer  had  received  37/.  ISx.  2d.  on  account  of  Bill  No.  1 ;  and 
sum  of  10/.  remained  in  the  hands  of  the  ofiScial  assignee, 
licable  to  the  solicitor's  bill  of  costs. 

till  No.  2,  on  file  of  the  same  court,  was  headed  thus :  •*  Tyrer, 
erpool.  Solicitor.  Re  Robinson.  Bill  of  costs  to  meeting  for 
tificate,  taxed  at  18/.  85.  9(/." 

rhe  County  Court  judge  determined  that  there  was  a  suflicient 
ivery  of  the  bills ;  that  the  guarantee  extended  to  bills  Nos. 
nd  2 ;  that  the  guarantee  did  not  extend  to  the  certificate  bill 
.  3 ;  that  plaintiff  was  entitled  to  recover  the  balance  due  on 
«  Nos.  1  and  2  ;  that  the  balance  then  due  to  plaintiff  on  bills 
Bi  1  and  2  was  22/.  ISs.  5d.y  for  which  sum  he  gave  judgment. 
f^^y»  for  the  appellants,  contended — first,  that  there  was  no 
icient  delivery  of  the  biU  of  costs ;  secondly,  that  biUs  of  costs 
vered  finder  the  Attorneys  and  Solicitors  Act  should  show 
t  party  is  to  be  charged;  thirdly,  that  the  appellants  are  not 
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witlun  the  meaning  of  the  Attorn^  and  Solk 
no  wfty  diowB  wbo  U  the  debtor.  The  qneetio 
of  the  oourt  were — first,  waB  there  a  good  de 
Noa.  1  and  2  ?  secondly,  are  the  defen£nts  lial 
on  the  guarantee  in  respect  of  Billa  Nob.  1 
ought  the  payment  chained  to  have  been  pw 
I  lZ  St.,  or  any  part ;  if  ao,  bow  much  to  be  oia 
Phipton  for  respondents. — The  pluntiff  oo 
delivery  of  the  bill  of  costs  was  sotBcient  H 
the  testator  John  Kobcrts  was  a  collateral  cm 
the  insnfiicieacy  of  the  estate  of  the  bankrapl 
cfaai^  the  costs  incurred,  and  therefore  that  ui< 
made  out  in  the  form  in  which  it  was  deliTere< 
Mr.  Roberts  as  a  prindpal  debtor.  That  the  t 
extended  to  BDls  Noe.  1  and  2,  and  that  the 
proper  party  to  recover  the  balance  due  on  both 
the  Bill  No.  2  was  incurred  to  Mr.  Tyrer,  an  ^ 
and  Lucas.  That  the  Hi.  8j.  was  properlyallo' 
of  the  Bill  No.  1,  Mr.  Walmsley  being  himself 
the  amount  was  due  for  expenses,  independenl 
whether  any  payment  bad  been  made  to  him 
account  of  nis  disbursements:  {Bank  of  Eng 
3  Bing.  N.  C.  5S9,  600;  Cosent  v.  Graham,  2'l 
[Pollock,  C.  B, — There  eeenis  to  be  a  case  of 
Jones's  Exoh.  Ir.  Bep.  ,513,  to  the  eSect  that  i 
the  statute  (similar  in  this  respect  to  the  Eng 
bend)  the  bill  should  have  been  addressed  to  U 
— Yes;  both  parties  were  aware  of  that  cu 
ought  to  have  been  brought  before  the  atten 
Pkip»OH.—la  Fhippt  v.  Dattbmty,  20  L.  J.  273 
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* 

urged,  and  properly  sent  or  delivered.    I  think,  under  the  cir-       Ltjcab 
mstances  of  this  psirticular  case  now  before  the  court,  it  was    e^j^rs.  op 
fficient.     According  to  the  Irish  case,  it  would  not  be,  but  that  in     Bobbbis. 

.  particulars  differs  from  the  present.     Suppose  it  had  been  a        

;ier  put  into  an  envelope  directed  and  put  in  in  the  same  way       ^f^' 
is  bill  was,  that  letter  would  have  been  sufficiently  addressed ;  Atiomnf»  hai 
d  why  not  this  bill?    The  envelope  and  inclosure  are  to  be  read  —Ddiienf— 
gather ;  and  as  we  think  there  was  a  good  delivery  of  the  bill,      ^^^^^^^ 
9  judgment  of  the  court  below  was  correct.    As  to  the  second 
Mtion  I  am  of  opinion  defendant  is  not  liable  to  Bills  Nos.  1  and  2 ; 
B  business  was  done  by  another  person  on  the  retainer  of  a  different 
Svidual.     In  answer  to  the  third  Question  we  are  of  opinion 
rt  ought  to  be  allowed,  and  considered  as  being  settled  in  acvx)unt. 
le  allowance  of  32.  a-day  for  three  days  for  a  dbtance  of  forty- 
j^t  miles  is  exorbitant;  it  should  be  reduced  from  ZL  a-day  to 
x  guineas. 

Tarke,  B. — The  bill  inclosed  in  an  envelope  addressed  to  the 

fendant  is  suffident,  I  think,  taking  the  bill  and  letter  together, 

satisfy  the  statute.     In  reference  to  the  observation,  it  would 

9m  from  the  report,  that  I  made  upon  the  Irish  case  of  Man- 

£v.  Glyn^  in  Fhipps  v.  Daubeney  in  the  Ex.  Ch.,  perhaps 
not  pay  quite  so  much  attention  to  it  as  I  should  have  done 
it  had  been  requisite  to  the  decision  of  the  points  then  before 
>  oooTt.  I  do  not  say  it  is  wrong  or  correct,  but  merely  if  it 
*old  again  arise,  I  should  like  to  reconsider  it.  As  to  the  other 
aetions  in  this  case,  I  concur  with  the  Chief  Baron. 
i*i*ATT,  B. — concurred. 

iCartik,  B. — I  think  the  bill  and  envelope  satisfy  the  statute. 

Judgment  for  the  defendant. 


May  22,  1852. 
Lake  e.  Bdtleb. 


JuriMdielion — Dittmtee  bttioeen  the  dtoeUmg  of  pla 
Aowlo  be  muoMttrtd. 

1%^  proper  mode  of  atfxrtaijiixg  whether  Ike  plaiiu 
tuierity  mUet  from  the  defendant,  according  to 
CoutUy  Cowt  Act,  it  bji  vteaiwnttg  in  a  ftrmght 
plane  from  point  to  poutL 

A  RULE  bad  been  obtained  calling  Dpon 
show  cause  whj  an  order  of  Wightnuui, 
plundfF  bis  coats,  should  not  be  rescinded, 
whether  the  plaintiff  dwelt  more  than  twen 
defendant,  so  as  to  give  the  Superior  Court  con 
with  the  County  Court  under  sect.  128  of 
c.  95 ;  and  that  depended  on  the  mode  of  me 
distance  by  the  road  was  to  be  taken,  it  exec 
if  measured  in  a  str^ht  line  from  one  p<unt  t 
under  twenty  miles. 

Hayet  showed  cause. — The  distance  shoul 
a  straight  line.  In  Stohei  v.  GrituU,  U  C.  E 
and  Maule,  J.,  expressed  a  strong  opinion  in  fi 
of  measurement,  approving  of  the  dictum  of  Po 
ffind,  9  B.  &  C.  774;  and  R.  v.  Aifron  »'( 
decided  upon  sect.  68  of  the  Poor  Law  Amen 
in  point.  In  many  recent  acts  of  Parliament  t 
adopted  the  rule.  Under  the  Keform  Act  the 
^     -^   --:   bi.t  the  R*><risH«fioii   A*.t.RV:^ti.    1 
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Vaods  V.  Dennett^  2  Stark.  89. )     According  to  the  measurement       Lake 

the  road  the  distance  would  be  perpetually  fluctuating ;  and  ^' 

e  same  point  might  be  one  day  beyond  and  the  next  day  within        

e  limit.     Nor  is  there  anything  in  the  purpose  of  the  enactment        1855. 

prevent  the   adoption   of    the    more   convenient  rule.      The   ,   rjT'. 
itance  of  twenty  miles  has  no  reference  to  the  extent  of  the  Distance,  how 
itricty  but  is  a  purely  arbitrary  limit  for  the  purpose  of  pre-  to  be  measured, 
nting  the  hardship  of  a  man  livin(]f  in  Northumberland  being 
ble  to  be   brought  to  a  County  Conrt  in  Cornwall.     [Cole- 
DGE,   J. — It   must    surely   have  had   some    object    involving 
aniunication  between  the  parties.]     It  is  difficult  to  see  what. 
le  process  is   served   by  the  bailiff  of  the  court,  which   may 
more  than  twenty  miles  distant  from  the  defendant's  residence. 
Watson  contrd. — Notices  to  produce  and  the   like   are   given 

one  party  to  the  other ;  and  the  object  of  this  enactment  is  to 
'6  the  Superior  Court  concurrent  jurisdiction  in  cases  where  the 
rties  live  at  an  inconvenient  distance  from  one  another.  The 
de  of  access  from  one  to  the  other  therefore  is  the  matter  to  be 
Iflidered ;  and  the  distance  must  be  measured  by  the  nearest 
ili.  [Coleridge,  J. —  But  what  road?]  The  nearest  horse- 
fk  would  be  proper  considering  the  distance ;  but  if  not  that, 
n  at  all  events  the  nearest  foot-road.  The  inconvenience  also 
measuring  in  a  straight  line  across  country  would  be  very 
pt ;  and  yet,  to  ensure  accuracy,  that  would  often  be  necessary. 
iHawk.  P.  C.  lib.  1,  s.  15,  it  is  said  that  under  the  Five  Miles 
t,  the  measurement  should  be  by  the  road  ;  and  Wina.  v.  Eagle^ 
%m  Eliz.  212,  267,  is  cited.  \_Hai/es. — In  that  case  the  straight 
b  was  adopted.]  In  Atkyris  v.  Kinnier,  4  Exch.  776,  Parke,  B. 
IDS  to  consider  that  his  own  dictum  in  I^iffh  v.  Hind  could  not 

supported ;  and  in  Stokes  v.  Grissell  the  observations  of 
Eiwaer,  J.  and  Williams,  J.  point  rather  to  an  opinion  against 
►  measurement  in  a  straight  line.  R.  v.  Saffron  Walden  was 
nded  upon  the  ground  that  there  was  nothing  in  the  statute  to 
A  the  court  in  its  determination  as  to  the  mode  of  measure- 
■t  There  is  no  difficulty  raised  by  the  supposed  fluctuation  of 
BUioe,  because  the  question  is  whether,  at  the  time  of  com- 
Scing  the  action,  the  plaintiff  dwells  more  than  twenty  miles 
Q  the  defendant. 

'^KD  Campbell,  C.J. — I  am  of  opinion  that  the  distance 
dd  be  measured  in  a  straight  line  on  a  horizontal  plane 
^  point  to  point.  The  words  of  the  section  are  quite  general: 
«ere  the  plaintiff  dwells  more  than  twenty  miles  from  the 
^dant,"  without  specifying  how  the  distance  is  to  be  ascer- 
Hl.  We  are  then  to  consider  what  is  the  meaning  of  the 
^lature ;  and  I  think  we  may  well  consider  that  the  Legis- 
"e  intended  that  mode  of  calculation  which  is  the  most 
Anient  and  the  most  certain.  If  the  distance  is  to  be 
elated  by  the  mode  of  communication,  see  what  uncertainty 
^*  Shall  it  be  by  the  carriage-road,  or  the  bridle-road,  or  the 
••oad  ?     Sometimes  the  mode  of  access  is  by  water ;  and  if  it 

^t^  III.  M 


n,  V.  isoffroa  rrauie/i  is  an  autiiuriiy  exiiresfi; 
hj  which  we  ought  to  abide;  especi&llj  after  thi 
opinions  of  two  judges  of  the  Court  of  Comm 
judges  not  dissenting.  Those  opinions  bad  re 
Btruction  of  this  very  act  of  Farliament  now  u 
and  by  that  construction  we  abide. 

Coleridge,  J. — I  have  entertained  conuc 
this  quGStioD ;  and  my  mind  even  now  is  not  fi 
about  it.  This  is  not  the  case  of  the  definition 
common  centre,  where  I  agree  that  measureme 
is  the  most  natural  mode ;  but  here  the  qoesdc 
raon  district,  under  what  circumstances  are  par 
recourse  to  it  F  and  it  seems  to  me  that  the  p 
had  reference  to  the  convenience  of  communio 
and  party.  I  cannot  otherwise  understand  1 
enactment;  and  regarding  it  in  that  view  I  ahi 
adopt  a  popular  interpretation  of  the  language 
sense  in  which  a  fanner  or  other  person  in  th; 
would  understand  it.  If  such  a  person  were 
plaintiff  dwelt  more  than  twenty  miles  from 
would  at  once  think  of  the  road  by  which  he 
however,  admit  that  the  other  rule  is  by  fiir  tb 
and  tends  to  raise  fewer  questions ;  and  findii 
raise  any  such  distinction  between  this  case 
tValden  as  ought  to  lead  to  any  different  coi 
better  in  such  a  case  to  adhere  to  a  rule  once  h 
that  ground  am  prepared  to  concur  with  the  r 
the  decision  of  tnis  case. 

EsLE  and  Cbohpton,  JJ.,  concurred. 
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COURT  OF  COMMON  PLEAS. 

June  4,  1855. 
Shepherd  v.  Baker. 

\dant  moved  for  a  rule  to  enter  a  suggestion  to  deprive  the 
^  of  costs  under  the  stat,  1 5  Vict,  c.  21  y  upon  an  affidavit  that 
ntiff  lived  at  5,  Erie-street^  and  the  defendant  at  the  Isle  of 
*  which  tuH)  respective  places  are  not  more  than  seven  miles 

no  one  could  doubt  that  the  affidavit  meant  that  the  ttco  lived 
en  miles  apart,  and  that  it  was  therefore  sufficient, 
ct  was  obtained  on  the  9th  May,     Judgment  was  signed  on  the 
le  same  day  that  the  rule  was  obtained).   Judgment  might  have 
ned  on  the  2Srd, 

final  judgment  not  being  signed,  and  the  costs  not  being  taxed, 
ndant  was  in  time, 

LE  had  been  obtained  by  Hennihery  calling  upon  the 
intiff  to  show  cause  why  a  suggestion  should  not  be 
0  deprive  him  of  cost^s,  under  statute  15  Vict,  c  27  (the 

.) 

aow  showed  cause. 

efendant's  affidavit  states  that  the   plaintiff  resides  at 

:reet,  and  the  defendant  in  the  Isle  of  Dogs,  ^*  which  two 

3  places  are  not  more  than  seven  miles  from  each  other." 

rt  of  the  Isle  of  Dogs  may  be  more  than  twenty  miles 

le  part  of    Erie-street,   and  their  affidavit  should  have 

at  the  place  where  the  plaintiff  resides  is  less  than  twenty 

n  where  the  defendant  resides.     [Jervis,  C.  J. — No  one 

•t  that  the  affidavit  means  that  the  two  live  only  seven 

irt.]     Further,  the  defendant  is  too  late.     The  verdict 

le  9th  May  and  judgment  might  have  been  signed  on  the 

;  was  signed  on  the  25th,  before  the  rule  was  obtained. 

was  obtained  on  the  same  day.     He  should  have  applied 

:     (Hippesley    v.  Layng,  4    B.    &  C.  863 ;    Calvert  v. 

5  M.  &  W.  510.) 

^,  C.  J. — Here   only  interlocutory   judgment  has  been 

ot  final,  the  costs  not  having  been  taxed. 

Rule  absolute. 


h2 


George  v.  Souebs. 

Powers  of  County  Covrl  judge  to  commit  upon  Jtu^ 
a  dueharge  undtr  the  Ituolvemt  Heblort  Act — • 
e.  95,  (t.  98  ^  99 ,-  1^2  Vicl.  e.  1 10,  «.  75. 

Abley  e.  Dole,  11  C.  B.  378,  eontidered  and  eonfin 

On  the  7th  March  judgmtnl  was  obtained  agmntt  i 
County  Covrl.  On  Ike  27  th  April  the  defemdant  i 
the  Insolvent  Debtors  Act  from  debts  amomg  mU 
in  the  County  Court  was  scheduled.  On  ths  \0t 
was  committed  by  the  judge  <flhe  County  Court  ■ 
judgment-summons. 

Held,  thai  the  judge  of  the  County  Court  had  j 
defendant  after  the  discharge  under  the  Insolvemt 

Held,  also,  that  the  judgment  of  the  judge  of  lAi 
final  in  the  matter,  and  that  the  application  for 
defendant  should  have  been  made  to  him. 

THE  applicant,  an  insolvent,  had  been  conn 
lOth  May,  1855,  by  the  judge  of  the 
Rochester,  upoD  the  hearing  of  a  judgme 
jud^ent  had  been  obtained  on  the  7th  of  A 
27tn  of  April  the  defeadant  was  diMharged  u 
Debtori  Act,  the  judgment-debt  being  include 
Francis  moved  upon  the  above  facts  for  a  m 
judge  of  the  County  Court,  and  the  plaintiff  in 
cause  why  the  order  of  the  judge  ehoald  not  b 
applicant  released  from  custody.  Application 
made  to  the  Court  of  Queen's  Bench,  which  re 
the  authority  of  this  court  in  Abley  v.  Dat 
I  submit  that  the  90th   section  of  1  &  2  V 
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1  with  the  permission  of  the  court  I  will  ask  for  a  rule  for      Georgk 
abcas  corpus.     [Jervis,  C.J. — How  can  you  ask  us  to  overrule      goMKita. 

lei/  V.  Dale,  fortified  as  that  decision  is  by  the  Court  of  Queen's        

nch.?]     The  Court  of  Queen's  Bench  would  not  go  into  the        1855. 
sstion.     I   ara   helped  by  the   subsequent  case   in   this  court  comn^ment-— 
Swann  v.  DakinSy  which  decided  that  the  Queen's  chaplain  was     Judgment 
iitled  to  his  discharge  on  the  ground  that  a  commitment  by     tummons— 
judge   of  County   Court   upon  a   judgment-summons  is   not  ^^^^^ 
pcenam  but  a  qualified  satisfaction.     Here  the  discharge,  under       c<mrL 
)   Insolvent    Debtors  Act,   is   a  satisfaction  of  the  debts  in 
)  schedule,   and    the   applicant  is   entitled    to   his   discharge. 
EBVis,  C.  J. — In  Swann  v.  Dakins  the  applicant  was  entitled 
protection  against  every  step  which  led  to  satisfaction,  whereas 
3  Insolvent  Debtors  Act  only  gives  protection  against  a  debt  com- 
Jtely  satisfied.     Maule,  J. — -In  Swann  v.  Dakins,  the  privilege 
the  privilege  of  Her  Majesty.]     Yes,  and  here  the  privilege 
;he  privilege  of  the  other  creditors  who  would  be  defrauded  if  the 
plicant  were  to  release  himself  by  paying  this  debt.    [Jeryis, 
J. — A  friend  may  be  induced  to  come  forward.]     But  your  lord- 
i{M  having  decided  that  the  commitment  is  not  in  poenam,  and 
tisfaction  oeing  by  the  Insolvent  Debtors  Act  only,  why  should 
i  applicant  be   imprisoned  for  forty  days  for  the  purpose  of 
spelling  a  satisfaction  which  cannot  be  made  ?     [Maulk,  J.— 
Swann  v.  Dakins  we  held  the  commitment  to  oe  a  qualified 
ssfaction,  supposing  it  to  be  partly  penal ;  it  only  says  that  the 
vilege  of  the  creditor  to  imprison  is  subordinate  to  the  privilege 
Her  Majesty.     The  imprisonment  is  grounded  on  something 
re  than  the  debt     It  is  the  misconduct  of  the  debtor,  and  that 
tntouched  by  the  Insolvent  Debtors  Act.     The  County  Court 
t  was  subsequent  to  1  &  2  Vict,  c  110 ;  and  although  that  act 
lased  the  debtor  in  all  cases,  the  subsequent  act   might  still 
some  cases  subject  him  to  imprisonment.     Suppose  it  nad  said 
should   be   imprisoned,   notwithstanding  anything    contained 
•he  previous  act.] 

^RYis,  C.J. — All  your  points  were  put  in  Ablet/  v.  Dale, 
C2liy  after  being  carefully  considered  by  us,  was  decided  with  the 
^iirrence  of  several  other  judges.  I  think  there  is  no  ground  of 
Uaction  in  this  case  from  Ablet/  v.  Dale,  and  that  that  case  is 
Ouched  by  Stvann  v.  Dakins ;  and  I  am  also  inclined  to  think^ 
^pendently  of  that,  that  the  application  should  be  to  the  judge 
£e  County  Court,  and  that  his  decision  is  final,  and  that 
Oould  not  grant  a  habeas  corpus. 

(aule,  J. — If  there  were  a  court  of  appeal  from  County 
ii*ts,  it  is  clear  the  appeal  here  would  be  to  that  court.  There 
o  such  court,  and  that  shows  that  there  are  some  things  which 
^as  intended  to  leave  to  the  County  Court  judge.  I  have 
>wn  out  my  opinion  as  to  the  general  question  already. 
^besswell  and  Crowder,  J  J.,  concurred. 

Bule  re/used. 

[See  the  next  case.] 


Geobge  v.  Sombbs. 

Cttmrn^  Court  judgnutU — Diicharge  by  Ituohvnt 
under  9  ^  10  VtcL  c.  95,  «.  9S 

A  tunmoju  in  the  County  Court  v!a%  ismtd  by  A.  t 
ment  obtained,  ajteruiardi  B.  wat  arreted  at  tk 
ditor,  and  obtained  hit  ditcharge  under  the  In 
having  ituerted  the  judgment  obtained  in  the 
iekedule.  Subtequently  A.  tooh  out  a  judgment 
9^10  Vict.  e.  95,  s.  98,  and  the  judge  commiUe 

Held,  that  the  discharge  of  B.  under  the  Intoloent  j 
the  County  Court  judge  the  power  to  eommii  und 

G  FRANCIS  moved  for  a  habeat  eorput  U 
•  of  the  defendant.  The  application  had 
fused  by  the  Queen's  Bench  and  Commoa  ] 
the  defendant  was  eummoned  to  the  County 
March :  judgment  m  the  County  Court  for 
execution.  On  the  2nd  April  the  defendant 
suit  of  another  creditor,  ana  on  the  following 
the  Insolvent  Court,  and  on  April  26th  be  rec 
the  judgment  of  the  plaintiff  naving  been  in 
dule.  On  the  10th  May  a  judgDient-BUmmom 
the  98th  section  of  8  &  9  Vict  c  95,  and  : 
attention  of  the  judge  of  the  County  Court 
discharge  by  the  Insolvent  Court,  but  he  proce< 
defendant  for  forty  days.  Subseauently  an  ap 
to  the  judge  for  his  discbarge  ana  refused  by 
contended,  first,  that  this  is  not  an  "  unasti^ei 
the  99th  section  of  the  act ;  a  judgment  for  a 
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contended  that  that  case  was  not  conclusive  to  bind  the  other      gsorob 
rts;  that  the  Court  Baron  had  expressed  a  modified  opinion  upon  «. 

subject  in  the  case  of  Ex  parte  Dahins,  1  Jur.  (N.  S.)  378.)      Somkrs. 
ARTIN,  B. — 1  think  the  judgment  in  Abley  v.  Dale  is  right.     I        1355. 
ik,  if  the  power  of  committal  given  to  the  judge  of  the  County        — ; — 
irt  by  the  99th  section  related  to  a  man's  property  solely,  you  ^*^^J^^~ 
lid  have  a  case ;  but  under  this  section  a  committal  may  be  made    wmmoM-- 
jii  a  man  has  no  property  at  all.     Over  property  alone  the  Insol-  Discharge  by 
t  Court  adjudicates;  but  where  you  find  that  the  judge  has  a      ^^oivwt 
er  of  committal  for  refusing  to  be  sworn,  or  for  obtaining  credit 
er  false  pretences,  or  by  means  of  fraud  or  breach  of  trust ;  over 
le  matters  how  can  the  insolvent  discharge  operate?]     The 
tndant  would  be  put  twice  in  peril  for  the  same  matter.    The 
ntiff  appeared  before  the  Insolvent  Court  and  opposed.    [PoL- 
K,  C.B. — Non  constat  that  the  ground  of  committal  was  gone  into 
»re  the  Insolvent  Court.     It  is  not  suggested  the  matter  for 
2)1  he  was  committed  by  the  County  Court  judge  was  gone  into 
;he  Insolvent  Court ;  it  might  have  been,  you  say ;  but  there  is 
ling  to  show  it.     Martin,  B. — Surely,  after  the  case  of  Abley 
>a/e,  and  the  refusal  of  the  Queen's  Bench  and  Common  Pleas 

0  into  the  matter,  we  are  also  bound  by  it,  and  you  must  bring 
r  action.     Pollock,  C.B. — In  the  report  of  the  case  cited 

1  the  Jurist,  it  only  says  Abley  v.  Dale  was  cited ;  but  as  to 
t  was  said  in  the  case,  or  what  use  was  made  of  it,  it  is  quite 
It.  Neither  was  it  necessary  in  that  case  that  the  court  should 
nrule  Ablet/  v.  Dale  ;  that  case  might  be  decided  solely  on  the 
ind  of  privilege.]  But  it  is  there  distinctly  said  that  this  was 
.alified  execution.  [Pollock,  C.B. — I  see  nothing  inconsistent 
le  two  cases ;  but,  if  it  be  necessary  to  knock  down  either,  I 
lid  rather  hold  to  the  case  of  Abley  v.  DaleJ]  Without 
ing  9  &  10  Vict,  control  1  &  2  Vict.  c.  110,  effect  may  be 
'H  to  both ;  the  judge  was  bound,  by  the  90th  section  of  the 
ir  act,  to  discharge  the  defendant  as  soon  as  his  attention  was 
td  to  it 

Iartin,  B. — I  think  we  are  bound  by  Abley  v.  Dale ;  but  I 
t  say  I  think  much  might  be  said  on  the  subject,  and  shall 
I  myself  at  liberty  to  reconsider  my  views,  if  brought  before 
a  error. 

Rule  re/used. 


June   y,    1835. 
Jackson  v.  Beadmont. 


Where  good*  were  ordered  al  Leed*  and  delivered  < 
Held,  that  no  caute  of  action  arote  within  the  < 
Court  of  T-erdi,  to  at  to  give  the  jvdge  of  that  ee 
action  brought  there  for  the  price  of  them,  seel.  6( 
applying  only  when  the  whole  eatue  of  action  art 
The  fact  of  a  defendant  applying  for  and  obtami 
agaittMt  a  deeition  if  the  County  Court  judge,  u 
in  hie  adjudication,  to  at  to  ditentiile  hum  to  aw 

T  JONES  ahowed  cause  against  a  rale  cal 
•  tiff  to  show  cause  why  a  writ  of  pro 
issue  to  restrain  the  judge  of  the  Connty  ( 
holdeo  at  Leeds,  from  proceeding  any  furthe 
appeal  had  also  been  lodged  in  this  case,  wl 
unnecessary  to  argue.  The  plaint  was  for  2< 
due  as  the  balance  of  an  account  of  76£  3<. 
was  by  a  jury,  on  the  part  of  the  plaintiff  y 
duced  to  prove  the  sale  and  delivery  of  the  g( 
dant  produced  a  consignment  note,  signed 
show  that  the  transaction  was  one  of  coDsignn 
sale ;  but  the  plaintiff  alleged  that  his  signati 
been  obtained  by  fraud,  and  the  County  Courf 
jury  to  eay  if  there  had  been  any  fraud.  E 
then  contended,  that  there  was  no  cause  of 
jurisdiction  of  the  court,  atid  that  the  pliunt 
'     ■  thftt  the  def(!nda 
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d,  that  the  goods  were  to  be  delivered  at  Leeds  or  at  Man-      Jackbox 
ester;  and  the  jury  thereupon  found  for  the  plaintiff.     It  was    bbaumokt. 

►w  contended  that  this  writ  ought   not  to  go,  the  defendant        

tving  acquiesced  in  the  jurisdiction  of  the  judge  by  applying  to        ^^^^* 
m  to  state  a  case   for  appeal.      Admitting,  for  the  sake  o{  j^gritdictum— 
gfument,  that  the  defendant  may  elect,  he  has  chosen  to  appeal.    Delivery  of 
d  thereby  put  the  plaintiff  to  much  expense,  and  cannot  now    n^^~ 
ne  and  ask  for  a  prohibition.     The  writ  of  prohibition  is  not  a 
tier  of  absolute  right,  otherwise  it  would  be  granted  on  a 
tion  of  course ;  and  if  the  defendant  were  even  entitled  to  it, 
has  forfeited   his  right  by  acquiescence :  {Marsden  v.  Wardlcj 
X..  J.  263,  Q.  B. ;  Borthwick  v.  Walton,  24  L.  J.   83,    C.P. ; 
^yiTi   V.  Bennetty  4  Burr.  203 ;     The  Bishop  of  St  DtwicTs  v. 
=3^,  1  Ld.  Raym.  545  ;  9  &  10  Vict.  c.  95,  ss.  58,  59,  60,  were 
srred  to.) 

SJdwin  JameSy  Q.C.  (  C  E.  Pollock  with  him),  contr^  were  not 
eA  on. 

^.LDERSON,  B. — I  think  the  writ  of  prohibition  ought  to  go. 
leems  to  me  that  the  defendant  has  in  no  way  acquiesced ;  on 

contrary,  he  persists  in  objecting  to  the  jurisdiction  of  the 
ge  from  the  beginning  to  the  end ;  and  I  think  it  clear  that 
re  was  no  jurisdiction.  The  whole  cause  of  action  must  arise 
iiin  the  district  of  the  County  Court,  and  here  it  is  clear  that 

whole  cause  of  action  did  not  arise  within  the  district. 
?LATT,  B. — Unless  we  construe  a  uniform  protest  against  the 
iediction  to  be  acquiescence,  we  cannot  say  there  nas  been 
"thing  here  approaching  to  it. 

idARTiN,  B. — 1  am  of  the  same  opinion.  The  writ  of  prohi- 
on  is  a  writ  of  right,  like  mandamus  and  quo  warranto ;  here 
x-e  was  no  acquiescence,  unless  it  be  such  acquiescence  as  an 
"^r  may  give  when  he  is  opened.     I  think,  on  the  statement  of 

judge  himself,  he  had  no  jurisdiction. 
S.LDER80N,  B.,  read  from  Wilmot's  notes,  p.  82 :  "  A  writ  which 
mes  upon  a  probable  cause,  verified  by  affidavit,  is  as  much  a 
%  of  right  as  a  writ  which  issues  of  course."    I  believe  that  is 
k1  law,  and  I  am  sure  it  is  excellent  sense. 

Rule  absolute. 


OUABDIANS  OF  THE  FOOB  OF  HeBTFOBD  TJ] 

JttrtMdie&nt — Certiorari — Recovery  of  expentet  ine 
Vict.  c.  123,  IN  Coumty  Court. 
The  amount  paid  for  eti/orving  an  order  made  by  i 
IL  ^  12  Viet.  e.  123,  for  the  abatement  of 
recovered  Jrom  the  owner  of  the  premitei  in  the 
the  3rd  teetion  if  that  act,  even  though  title  to  lat 
YTJILLES,  for  the  defendant,  showed  cause 
VV  quash  ft  certiorari,  and  that  a  writ  of 
issue. — A  plaiDt  had  been  entered  in  the  Coanti 
of  37^  lis.,  recoverable  under  the  II  &  12  V 
CBTTTiiig  into  force  an  order  of  two  justices  to  i 
a  ditch.  That  statute  is  an  act  "  for  the  mote 
certain  nuisances,"  &c.,  and  the  3rd  section  enac 
any  such  order  as  aforesaid  for  cleansing,  wbite- 
ing  any  dwelling-house  or  building,  or  for  the 
ment  of  any  such  cause  or  causes  of  complaint 
been  obtained,  all  costs  and  expenses  reasooal 
taining  each  an  order,  or  in  carrying  the  same  ii 
deemed  to  be  money  paid  to  the  use  and  at 
owner  or  occupier  of  the  premiaes  in  respect  i 
and  expenses  shall  have  been  incurred,  and  m 
such "  "  in  any  County  Court "  or  "  before  t' 
question  here  is,  whether  that  clause  of  the  act 
Court  and  the  justices  exclusive  jurisdiction, 
Superior  Courts  of  any  jurisdiction.  I  contend 
in  the  act  does  not  exclude  the  juriscUction  o 
title  to  land  is  in  question,  alUiough  the  j 
Campbell,  C.  J.  and  Crompton  J,,  in  the  case 
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B  statute^  inasmuch  as  the  justices^  by  their  order^  find  that  the  Guabi 
Usances  complained  of  are  upon  or  adjoining  the  premises  of  the  ^' 
ifendant.  ^^ 

Lush  contr^ — In  this  case  the  Superior  Court  has  no  jurisdic-  v. 

m  ;  it  is  a  rule  of  law  that  where  a  statute  creates  an  obligation^     ^^ 
d  points  out  the  mode  of  enforcing  it^  that  is  the  only  mode  [he        135 
id  the  section].      Here  the  amount  of  the  claim  is  37/.  11«.>  But        — 
night  have  been  for  an  unlimited  amount ;  this  clause,  for  the  '^^p*^ 
rpose  of  this  act^  extends  the  jurisdiction  to  any  amount. 
&LDER80N,  B. — **  May  be  recovered,'*  you  say,  is  to  mean 
tiall/'  when  such  a  construction  is  for  the  public  benefit,  other- 
e  it  is  to  mean  simply  ^'  may."     If  the  plaintiffs  had  gone  to 
justices  instead  of  the  County  Court,  which  they  might  have 
le,  it  could  not  then  be  removed.     The  order  is  in  the  terms 
the  act,  schedule  (C),  and  is  an  order  on  the  owners  of  the 
CKiises;    and  the  expression  ^^upon  or  adjoining"  is  a  mere 
c^ription.    What  could  we  do  with  it  if  it  were  removed  ?    Here 
statute  points  out  a  remedy  in  such  a  case,  and  two  judges  of 
Queen's  Bench  are  of  opinion  that  this  clause  is  intended  to 
t   the  jurisdiction   of  the    Superior   Courts.     We    must    be 
«med  by  the  mode  of  trial  directed  by  the  act;  and   when 
^diction  is  given  to  another  tribunal,  we  cannot  get  it  inci- 
.-tally.      I  think  the  Legislature  meant  it  to  be  a  summary 
.ediction. 

Rule  absolute. 


Brook  v.  Chaplik. 

Tntolvenl  trader — Deblor^Proteeting  order — Dii> 
Degcriplwm  of  debts  in  ichedute — JudgmenU  oh  ■ 

A  trader  tnAo  had  given  a  tearratU  of  attorney  Jo 
judgment  had  been  signed,  and  exwution  lewd  t 
q/iervard*  obtained  a  protecting  order  from  the  ( 
ttnderttatt.  b^G  Vict.  c.  116,  andl  ^Q  VieLe 
he  inserted  the  pUdtttiff't  debt  at  amonntinff  to 
a  memorandum  erplaiming  that  the  eonndera&n 
attorney  was  in  fact  otdg  701.,  and  that  goods  to  i 
been  seized  under  it.     Upon  an  application  to  t 

Held,  that  the  protecting  order  could  only  he  mtpea 
Court,  and  must  be  treated  as  a  valid  order  ki 
court;  that  in  this  ease,  if  there  was  any  mist 
it  was  such  as  might  have  been  amended  undei 
conteguentlg  the  defendant  was  discharged  as  to  i 

Semble,  that  if  the  debt  had  not  been  scheduled  c 
would  have  been  discharged  under  sect.  21. 

ABULE  had  been  obtaiDed  calling  upon  tl: 
cause  why  the  writ  of  jt/a,  issu^  in  thia  ( 
set  aeide.  It  appeared  trom  the  affidavits  that  in 
defendant  gave  the  plaintiff  a  warrant  of  attor 
which  judgment  was  signed,  and  a  writ  ofJLftt,  i 
following.  The  writ  was  indorsed  to  levy  lOt 
fact,  onljr  35/.  3*.  6i  was  levied.  In  June  18 
sented  His  petition  to  the  Court  of  Bankruptcy 
debts  were  under  300/1,  and  obtained  an  order  f 
5  &  6  Vict,  c  1 16.  and  7  &  8  Vict,  c  96.     In  the 
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cation  also  gave  the  same  version  of  the  transaction,  and  the       Brook 
tance  of  it  was  not  denied  by  the  affidavits  on  the  other  side,     chaplut. 

as  sworn,  however,  by  the  plaintiff  and  his  attorney,  that  they         

ved  that  they  had  received  no  notice  of  the  defendant's  appli-        ^^^^- 
n  to  the  Bankruptcy  Court  for  protection.  insolvent 

'orlledffe  now  showed  cause. — Under  the  6  &  6  Vict.  c.  116,      trader— 
protecting  order  operated  to  discharge  the  petitioner  from  prior    ^^^^^ 
3  whether  scheduled  or  not ;  but  by  sect.  22  of  7  &  8  Vict.  Di^(„^  from 
I,  the  discharge  is  limited  to  scheduled  debts :  and  in  this  case       debt$~- 
plaintifTs  debt  was  not  scheduled.     It  is  true  that  by  sect.  30    ^<»'«»»^  <»/ 
3  is  a  power  to  correct  a  mere  mistake  in  the  schedule,  not        «'"^- 
Dg  from  culpable  negligence,  fraud  or  evil  intention  ;  but  there 
t  have  been  evil  intention  in  describing  a  debt  of  70/.  as  one  of 
especially  considering  that  if  the  full  amount  had  been  inserted, 
lefendant  could  not  have  petitioned  at  all,  because  his  debts 
Id  then  have  exceeded  300/.     At  all  events  the  order  could  not 
ate  as  a  discharge  beyond  the  sum  of  20/.  mentioned  in  the 
dule,  because  the  plaintiff  could  prove  for  no  more  than  that 
jnt :    {Phillips  v.  Pickfordy  9  C,B.  459;   Taylor  v.  Buchanan^ 
.  &  C.  419;   Tyers  v.  Hunt,  7  Scott,  349.)     [Erle,  J.— But 
Legislature  having  a  vehement  suspicion  of  warrants  of  at- 
sy»  provides  by  sect.  21,  that  after  the  petition,  a  judgment 
1   a  warrant  of  attorney  shall  not   be  available  against  the 
or  who  is  protected,  but  that  the  person  who  has  signed  the 
ment  may  come  in  as  a  creditor.]     Unless  the  debt  is  scheduled 
creditor  has  no  notice  of  the  proceeding.     [Lord  Campbell, 
— Personal  notice  is  unnecessary.     He  has  the  notice  given  to 
ybody  by  the  advertisements.] 

ush  and  Wroth  contrd. — The  defendant  denies  that  there  is  any 
curacy  of  statement  in  the  schedule ;  but  if  there  was,  there 
)  suggestion  in  the  affidavits  of  fraud,  or  evil  intention,  or 
table  negligence ;  and,  under  sect.  30,  the  commissioner  would 
3  amended  the  schedule  by  inserting  the  proper  amount, 
ides,  sect.  21  is  quite  general,  and  applies  whetner  the  debt  is 
Miuled  or  not:  {Parroit  v.  CongrevCy  16  Sim.  579.) 
lORD  Campbell,  C.J. — I  am  of  opinion  that  this  rule  should 
Dade  absolute.  It  seems  to  me,  looking  at  the  intention  of  the 
islature,  and  at  the  facts  appearing  on  these  affidavits,  that  the 
Qtiff  cannot  avail  himself  of  the  warrant  of  attorney,  and  re- 
•r  the  amount  by  means  of  the  writ  of  Ji.fa.  issued  thereon; 
that  his  only  remedy  is  to  prove  and  take  a  dividend  along  with 
other  creditors.  Mr.  Worlledge  has  said  that  by  reason  of 
I  the  proceedings  taken  for  obtaining  protection  were  void  ab 
y  but  1  am  clearly  of  opinion  that  if  the  order  for  protection 
be  impeached,  it  must  be  impeached  in  the  Bankruptcy  Court; 
that  we  must  consider  it  valid  until  it  has  been  set  aside  by 
Court.  Now  it  is  said,  that  in  this  case  the  schedule  filed  by 
lefendant  is  untrue,  by  reason  of  culpable  negligence,  fraud 
^il  intention — but  the  affidavits  do  not  expressly  make  any 
charge ;  nor,  in  my  opinion,  do  they  state  facts  which  would 


of  fraud  altogether  taila.  As  at  present  adv 
opinioD  that,  under  sect.  21,  the  puuntifi'  cooli 
of  the  warrant  of  attorney  for  the  purpose  o: 
upon  the  judgment  signed  thereon,  even  if  the 
from  the  schedule. 

Croufton,  J. — It  appears  to  me  that  this 
within  sect  21,  but  I  also  agree  that  it  would  1 
aaj  that  any  fraud  or  culpable  neghf^euce  is  mi 
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COURT  OF  EXCHEQUER. 

April  28  and  May  8,  1855. 
Kemp  and  another  v.  Huret. 

Insolvent — Description  of  debt  in  schedule. 

?fe7idant  gave  his  hill  of  exchange  to  A,  for  261.  7s.  6d.  A. 
rsed  the  bill  to  the  plaintiff  wWiout  defendants  knowledge.  A. 
Defendant  became  insolvent^  and  in  his  schedule  described  the 
as  a  30/.  bill  due  to  the  representatives  of  A.  (stating  who  they 
);    plaintiff's  had    notice  of  the  insolvency  and  all  the  other 

• 

hat  the  bill  was  misdescribed  in  the  schedule,  and  notwithstanding 
nsohent  defendant  meant  to  give  an  account  to  every  one  that  he 
osed  to  be  creditors  to  him  at  the  time,  he  was  still  liable,  after  his 
targe  under  the  Insolvent  Act  upon  that  schedule,  to  pay  the 
unt  of  the  bill  of  exchange  so  misdescribed. 

riON  by  indorsee  against  the  acceptor  of  a  bill  of  exchange 
dated  19th  October,  1853,  payable  at  three  months  after 
or  26/.  75.  6d.  The  defendant,  subsequently  to  his  giving 
11,  liad  taken  the  benefit  of  the  Insolvent  Debtors  Act,  and 
schedule  described  the  bill  and  its  amount,  &c.  in  this  form : 

representatives  of  Messrs.  Wright  and  Co.,  varnish  mer- 
,  late  of  134,  High  Holborn,  are  Messrs.  Wallis,  varnish 
acturers.  Long  Acre — 30/.  admitted  for  varnish;  when 
cted,  1852  and  1853,  for  varnish,  &c,  ex-partners'  late 
it.  These  creditors  bold  a  bill  of  exchange  for  302.  and 
ds,  drawn  by  self  and  partner,  and  afterwards  renewed  by 

The  verdict  at  the  tnal  passed  for  the  defendant;  and  a 
isi  having  been  obtained  to  set  it  aside  and  enter  it  for  the 
ff  on  the  first  replication,  for  the  amount  of  the  bill 
)ned  in  the  declaration  and  the  costs  thereof,  on  the  ground, 
that  upon  the  evidence  such  issue  was  proved  for  the 
ff;  secondly,  that  there  was  no  evidence  to  go  to  the  jury 
such  issue  in  favour  of  the  defendant,  or  for  a  new  trial,  if 
art  should  think  otherwise  ; 

fer,  Serjt.  and  Beasley  showed  cause. — The  question  is, 
cr  the  bill  of  exchange  mentioned  in  the  declaration  is 
ly  set  forth   in   the   defendants'  schedule  filed  under  the 


Milter,  iSeiit. —  Ihe  OQly  oincct  ol  the  net  ot 
give  partiea  iDformatioa  of  the  debtor's  b^ng 
benefit  of  the  act ;  here  the  plnintiff  actiiftllj  c 
and  it  was  m  proved  in  evidence — that  i 
{Foreman  v.  Drew,  4  B.  '&  C.  15;  ib.  20  and  S 
—The  hill  v!M  in  fact  a  26t  bill—it  is  describe- 
a30t  bill.  AldersO.v,  B. — We  may  say  perh 
to  be  set  forth,  but  that  is  all ;  we  cannot  say  il 
The  question  is  entirely  a  question  for  the 
whether  it  is  substantially  set  forth,  [Aldbiu 
conjecture  it  was  set  forth  ;  but  is  that  enoi^h 
for  30i  was  described  as  n  bill  for  30/.  1*.  [N 
would  not  do.]  It  would  be  for  the  jury  to  any 
were  misled  as  tu  opposing  the  insolvent ;  here 
evidence  that  the  plaintiffs  had  due  notice  tl 
misled,  and  gave  ihc  defendant  the  verdict  in  coi 
V.  Blower,  14  M.  &  W.  387 ;  Lewis  v.  Mawn, 
Jervu  V.  JoHM,  4  Dowl.  610.) 

Lush. — The  point  was  not  taken  in  Lewis  v. 
been  a  recent  decision  of  this  court  as  to  wl 
description  in  an  insolvent's  schedule  of  a  bill  oi 
V.  Beverley,  11  il.  &  W.  645,  confirmed  by  La 
C.  &  B.  358.)  As  to  Jervis  v.  Junes,  that  has 
two  coses:  {Leonard  v.  Barker,  15  M.  &  W.  20: 
7  Scott,  349.) 

JCDGMEST. —  9/at/  8. 
pLATT,  B. — This  was  a  rule  to  set  aside  t 
defendant  on  the  6rst  replication  and  to  entt 
the  plaintifi*  for  the  amount  mentioned  in  the 
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It  appears  that^  in  that  case,  the  action  was  brought  to 

*  the  amonnt  of  a  bill  of  exchange  for  262.  7«.  M.y  of  which         v. 
intiifs  were  the  indorsees  and  the  defendant  was  the  ac-      ^^krt. 

The  defendant  Hurry  had   been  a  painter  and  glazier       1855. 
ig  on  business  in  the  name  of  Havell  at  Kingston ;  the  same        

had  given  an  acceptance  for  26t  Is.  6rf.,  to  Messrs.  Wright,  o^^^Tl/c 

in  oil  and  turpentine,  in  High  Holbom,  without  the  know-  dAtintokBdinU. 
»f  Hurry  his  partner ;  they  afterwards  absconded ;  the  bill 
3  due,  and  it  stood  over  for  some  time.     At  last,  on  the  ap- 
>n  of  the  party  who  conducted  the  business  of  Wright  and 
!urry  was  mduced  to  ^ve  another  acceptance  in  lieu  of  the 

one,  and  for  the  same  money.  Soon  after  that  he  fell  into 
ty,  and  was  obliged  to  take  the  benefit  of  the  Insolvent 
*8  Act ;  and,  after  he  had  so  taken  the  benefit  of  the  Insol* 
)ebtors  Act,  this  action  was  brought  for  the  purpose  of 
ring  the  amount  of  the  bill  of'  ezcEange  from  him  as  the 
)r  of  it ;  and  he,  upon  that  occamon,  set  up  his  discharge 
the  Insolvent  Debtors  Act  And  the  question  for  the  court 
ider  was,  whether  this  bill  was  properly  described  in  the 
le,  which  was  produced  at  the  trial  in  order  to  support  the 
a  behalf  of  the  defendant    The  sum  of  money  for  which 

was  given  was  26/.  7«.  6(f.,  and  the'  mode  in  which  the  debt 
scribed  by  the  defendant — who,  it  was  quite  clear,  meant  to 
t  account  to  every  one  that  he  supposed  to  be  creditors  to 
the  time — he  was  not  aware  that  this  bill  of  exchange  had 
avelled  out  of  the  hands  of  Wright  and  Co. ;  and  having  so 
ed  this  in  his  schedule,  and  finding  that  Wright,  who  was 
nager  of  the  business  in  High  Holbom,  had  died,  and  the 
3S  had  ceased  to  be  carried  on,  he  described  the  debt  thus  in 
edule : — "  The  representatives  of  Messrs.  Wright  and  Co., 
L  merchants,  late  of  134,  High  Holbom,  are  Messrs.  Wallis, 
I  manufacturers,  Long  Acre."  (That  really  had  the  appear- 
'  an  agency  of  Wright  and  Co.)  "  30/.  admitted  for  varnish, 
creditors  hold  a  bill  of  exchange  for  30/.  and  upwards,  drawn 

*  and  partner,  and  afterwards  renewed  by  self."  Now,  the 
of  the  act  of  Parliament,  which  stood  in  the  way  of  the 
nt,  are  contained  in  the  22nd  section  of  the  7  &  8  Vict  c.  96, 
ere  the  persons  who  are  to  be  barred  by  a  discharge  under 
solvent  Act  are  those  who  may  be  indorsees  or  holders  of 
gotiable  security  set  forth  in  the  schedule.  It  therefore  was 
tion  whether  this  26/,  Is.  6rf.  acceptance  was  set  forth  in  the 
le.  So  far  from  being  set  forth  in  the  schedule,  the  bill 
rhich  the  action  was  brought  was  accepted  by  the  defendant, 
lescribed  as  being  drawn  by  him.  Instead  of  being  26/.  Is,  6d. 
ited  to  be  for  30/.,  and,  therefore,  there  is  nothing  upon  the 

this  description  which  would  lead  any  party  to  the  bill  in 
»n,  or  which  would  enable  any  one  reasonably  to  say  that  it 
:  forth  on  the  face  of  the  schedule.  It  is  much  to  be  lamented 
was  not  more  correct,  because  the  party  who  brought  this 
was  aware  that  the  defendant  was  about  to  take  the  benefit 
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bill  that  is  Bought  to  be  discharged  by  means  o 
ment,  which  ^eems  to  me  to  allow  much,  as  ai 
for  matters  of  this  sort,  which  would  put  the 
deuce,  and  would  lead  to  great  inconvenience, 
because  no  doubt  the  man  meant  honestly  to 
about  the  circumstance;  but  I  apprehend  uier 
in  writing  to  show  that  the  disclurge  is  raadf 
which  is  the  subject  of  the  acUon. 

Pollock,  C.B. — I  was  in  the  Criminal  Co» 
time  the  case  was  argued.     Therefore  I  give  n 

Pabee,  B. — I  was  in  the  same  court,  oat  I 
mj  brother  Piatt  has  sud. 

Platt,  B.— I  have  the  authority  of  my  I 
ezpreee  bis  opinion  also  to  the  same  effect. 
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VICE-CHANCELLOR    WOOD'S    COURT. 

May  23,  1855. 

TuDWAY  t>.  Jones. 

Practice — Plea — Insolvency — Stat  1  4r  2  Vict  c.  110. 

kere  an  insolvent  debtor  who  has  petitioned  the  Court  for  Relief  of 
insolvent  Debtors  is  discharged  out  of  custody  without  adjudicationy 
tnd  without  a  dismissal  of  his  petition^  and  with  the  consent  of  his 
fetaining  creditors^  such  discharge  does  not  avoid  the  vesting  order  of 
lis  estate  and  effects  ;  and,  thereforcy  such  insolvent  debtor  is  not  in  a 
^mdition  to  sue  as  plaintiff  in  respect  of  any  part  of  his  property  ;  a 
*leay  therefore^  of  his  discharge  under  such  circumstances^  and  that  no 
^der  has  been  made  revesting  his  estate  and  effects^  is  good, 

^HIS  was  a  plea  to  a  bill  for  an  account.  The  bill  was  filed 
by  Mr.  Clement  Tudway,  against  Mr.  J.  0.  Jones,  W.  H. 
inder  and  G.  L.  P.  Eyre  (all  parties  being  solicitors),  setting 
bh  that  the  plaintiff  in  Sept  1837,  began  to  carry  on  business 
h  the  defendants  Jones  and  Trinder,  as  solicitors,  under  the 
n  of  "  Jones,  Trinder  and  Tudway,"  and  so  continued  until 
L5,  when  the  defendant  Eyre  became  a  partner,  taking  one 
iety  of  the  share  of  the  defendant  Jones,  and  thenceforth  the 
n  carried  on  business  together  as  **  Jones,  Trinder  and  Co.," 
hout  written  articles.  The  bill  then  went  on  to  say,  that  in 
k8  the  parties  agreed  to  dissolve  the  partnership,  and  that  there 
re  unsettled  accounts  between  the  parties ;  and  (after  several 
Rations  of  improper  and  oppressive  conduct  on  the  part  of  the 
cndants  towards  the  plaintiff)  it  was  prayed  that  an  account 
<ht  be  taken  of  all  dealings  and  transactions  of  the  partnership ; 
-t  the  defendants  might  be  directed  to  pay  to  the  plaintiff  his 
•re  of  the  partnership  assets,  and  that  all  proper  inquiries 
^ht  be  directed  and  accounts  taken.  To  this  bill  the  three 
cndants  put  in  a  plea,  averring  that  the  plaintiff,  in  1850,  was 
risoner  in  the  Queen's  Prison,  at  a  suit  or  two  persons  named 
Lrtin ;  that  he  petitioned  the  Court  for  Relief  of  Insolvent 
l>tor8,  under  the  provisions  of  the  statute  1  &  2  Vict,  c  110, 
his  discharge ;  and  being  duly  signed  and  filed,  an  order  was 
^e  dated  22nd  October,  1850;  all  the  real  and  personal  estate 
3  effects  of  the  plaintiff  (excepting  wearing  apparel,  &c.,  valued 
20/.),  and  all  the  future  real  and  personal  estate,  &c  &c.y  of  the 

I  2 


M 

TmmAT    plijntiff  were  Tested  in  Mr.  Samuel  Strngee^  Ae  jnmmi 

^         MOgnee  of  that  court,  in  tnut  for  the  use  «i^  benafift  of  III 

^""''      oremton;  and  that  therenpon  the  phdntiff  wmb,  wiAAptamd 

I8ft&       of  the  oreditOTB,  diachugea  from  enatody ;  that  liie  petition  ofib 

^   ■;— "       phdntiff  had  never  bem  diamiaaed,  and  no  ocder  bd  eicr  hi 

'^[^^ESb^i^  °^®  ^  rereating  the  eatate  and  effecta  of  the  pfanatf  ;  aril 

^ifivSeL  therefore  all  right  and  intereat  of  the  pbdntiff  to  and  in  the  ~^ 

ft  iia      nerahip  eatate  and  effeota  and  other  the  matten  in  the  UI 

tionedf  were,  at  the  time  of  the  filiiu;  thereof  and  wmt  th|; 
Teated  in  the  prorimonal  aarignee  for  the  benefit  of  the  erai 
and  the  aame  were  thereby  aobmitted  to  the  oonrft  by  my  of 
tothebilL 

Darnel  and  Bevir,  in  anj^Kxrt  of  the  jdea^  argued  dait  it 
phun  the  phdntiff  had  no  mtereat  whatever  in  the  pnpcrfj 
whibh  he  laid  chdm.    The  woida  of  the  Act  of  FiofianMBti 
nplicit ;  and,  aa  there  had  been  no  order  reveating  the  ertate 
efiecta  in  the  plaint^  he  waa  not  entitled  to  aue;  ncitlMr 
there  any  order  to  dismiaa  the  petition,     13m  point  had 
ezpreaaly  decided  in  the  caae  of  JEemof  v.  PUtiit  in  the  Bxoh 
Chamber,  in  May  1863,  and  rqKNrted  SI  L.  T.  Bcp^  863; 
th^  aulmutted  that  the  plea  muat  be  aUowecIt  and  the 
eapeciaUv  aa  tiie  phmtiff  had  himaelf  aet  it  down  for  i 
courae  ahowii^  that  he  fully  and  fredy  admitted  the 
contained  in  it.    The  caaea  of  Granffe  ^  TViekett,  SI  L  X 
Q.&;  KgmatY.FUtiM,  ib.413;  and  Be  Mndtr^li  L.IL' 
811,  were  dted.    (Ante,  voL  8,  jk  84.) 

Rok  and  JBoare  tor  the  {daintiff. — The  cobaent  of  the 
to  the  plaintiff's  dischaifce  was  sufficient  to  show  that  the  jmfs/f 
was  no  longer  vested  in  the  assiraee*     The  plea  raised  no  ati^ 
ment  of  any  other  debts  than  tnose  of  the  Messrs.  Martiii,  fli 
therefore  it  must  be  assumed  that  they  were  the  only  crediton^a 
that  it  was  plain  that  as  they  were  satisfied  no  other  partieeooiil 
claim  any  interest  but  the  plaintiff  in  the  subject-matter  of  ' 
suit.     The  court  would  remark  that  no  proceedings  under 
insolvency  had  taken  place  for  five  years,  which  woum  of  itself  h 
sufficient  to  show  that  no  party  claimed  an  interest  in  behif  ■ 
creditors  for  whose  benefit  alone  the  estate  and  efiects  hid  bfl0 
vested  in  the  provisional  assignee.     As  the  Act  of  Parliament  A 
not  contain  any  sections  for  the  purpose  of  revesting  estate^  i 
was  to  be  assumed  that  the  Legislature  intended  tbitwhentli 
purposes  for  which  an  assignment  had  been  answered,  the  propfltp  1^ 
assigned,  not  required  for  the  purpose  of  the  trust,  should  ^  |^i 
facto  revest  in  the  insolvent.     Even  supposing  the  court  d^ 
take  this  view,  it  must  be  admitted  that  idl  the  equitable  i^ 
was  in  the  plaintiff,  the  official  assignee  being  a  bare  tnistee^ 
his  benefit,  and  therefore  the  bill  was  sustainablei   Sinums  ?*  i^ 
many  2  Sim.  241,  was  cited. 

Daniel  was  not  called  upon  to  reply.  ^ 

The  Vice-Chancellob. — I  think  this  plea  must  be  alio*** 
The  settled  course  of  authority  shows  that  in  a  case  of  'vudf^^ 
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re  there  has  been  an  order  vesting  all  the  property  of  the     Tudwat 
[vent  in  the  assignee^  he,  as  plaintiff,  nas  no  longer  any  interest       .  ^* 
vhich  he  can  sue.     It  is  not  necessary  for  the  purpose  of  that        

to  aver  or  say  that  the  creditors  are  the  only  persons  who  are        1855. 

rested,  or,  in  other  words,  to  say  that  there  are  not  other  jx-qJ^I^  p^ 

iters,  nor  to  show  that  there  is  an  order  vesting  the  property  -^imohaie^ 

3y  one  else,  or  for  some  other  purpose  than  for  the  benefit  of  — i  #  s  Via 

creditors;  for,  unless  some  otner  thing  be  disclosed  in  the       «.iio. 

» it  must  be  ta^en  as  true.     The  real  question  is,  whether,  it 

g  disclosed  in  the  plea  that  after  making  the  vesting  order  the 

itiff  was  discharged  out  of  custody  by  consent  of  the  detain- 

^reditors  without  any  adjudication  and  without  its  being  stated 

the  petition  was  dismissed  and  the  order  for  vesting  being 

largedy  I  am  to  hold  that  the  estate  has  been  divested  by  that 

larpe  of  the  insolvent,  or  that  the  estate  is  to  be  considered  as 

id  in  the  assignee,  merely  as  his  trustee.    As  to  the  first  point, 

:her  the  estate  remains  vested  in  the  assignee,  the  Court  of 

lequer  Chamber,  after  argument,    has  decided  that  it  so 

lins  vested.    From  my  great  respect  for  the  judges  who 

led  that  case,  no  less  than  from  the  weight  of  the  authority 

le  case  itself,  it  seems  to  me  I  cmght  not  to  depart  from  that 

ion.     I  must  hold  that  this  property  is  vested  in  the  assignee 

r  the  Insolvent  Act.     The  only  question  is,  whether  the 

nee  is  a  mere  bare  trustee  for  the  plaintiff,  or  whether  there 

ything  in  the  nature  of  the  property,  or  the  circumstances 

ected  with  it,  as  shown  on  the  pleadings,  from  which  I  can 

that  a  trust  arises  on  behalf  of  the  plaintiff,  or  whether  the 
tiff  had  any  interest  whatever  which  could  enable  him  to 
in  a  bill  in  this  court.  Looking  to  the  statute,  and  the 
ion  in  the  Exchequer  Chamber,  it  is  clear  that  the  plaintiff's 
erty  remains  vested  in  the  assignee.  It  is  impossible  for  me 
jy  m  the  face  of  the  statute,  that  there  is  anything  which  is 
rested  in  the  assignee  for  those  who  may  come  in  and  show 
tselves  entitled  to  a  dividend.  The  Act  of  Parliament  directs 
immediate  realization  of  the  insolvent's  i)roperty.  There  is 
ing  to  prevent  the  assignees  from  filing  their  bill  to  realize  the 
I  of  what  is  in  their  hands,  and  their  creditors  might  come  in 
establish  their  claim  to  some  dividend,  although  there  had 

no  adjudication  whatever.  His  Honour  said,  the  92nd 
»n  of  the  Act  was  singularly  framed,  and  he  proceeded  to 
ve  on  the  language  of  that  section  and  of  the  44th  section, 
[lowed  the  plea^  giving  leave  to  amend  within  a  month. 


COUBT  OF  QUEEK-S  BEN( 
June  21,  1855. 
Ktam  v.  Jbnkihson. 

Sehoolmiuter — Charity — Notice  of  din 
Csrtetn  property  vat  deviled  upon  trial,  Utat  lrm*U 
o^  the  paritkionert,  should  provide  a  tchootmatter 
teholart.  The  charily  fell  into  Chancery,  and  1 
Jree  teholart  tea*  for  a  time  iatemtpled,  and  Ike  : 
dilapidated  and  there  tuere  no  fund*  for  itt  repaw. 
in  ate  parith  for  buHding  a  nrw  tehool-Aoute  by  a 
tehool-houte,  when  built,  wot  conveyed  to  the  tn 
ettaU.  One  of  the  bye-laws  cf  the  trutteet  *eat,  t 
trutteet  prttent  at  any  meeting  thall,  by  their  vot 
thenpreteni,  at  well  at  the  abtent  trutteet. 
The  plaintiff  tueeeeded  to  the  office  of  tchootmaiUr 
by  appointment  at  a  vettry  meetittg  of  theparithi 
metuUUian  <^the  trutteet,  on  the  lermt  i^the/oUoie 
trutteet  to  which  the  meeting  wat  no  party: — Tk 
give  to  the  matter,  out  of  the  fund*  at  their  ditpo* 
this  turn  to  include  payment  for  the  service  ffa  te* 
girit  tewing  every  aflemoon  except  Saturday,  ant 
specified  expenses)  or  55l.  if  the  trustees  are  tojam 
appointment  to  be  for  a  year,  commencing  March  ' 
liable  to  be  terminated  by  either  party  giving  th 
After  the  approval  of  the  meeting,  notice  teas  gia 
tie  trutteet  to  the  plaintiff  of  hi*  amointmetU, 

allerfd  tht  trnui  nf  /An   mnliihnm.      ntttm  In  At  j 
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niinued  to  discharge  the  office  until  ami  ofttr  March  26,  1855,  and       Btav 

en  stted/br  the  three  quarteri  salary  from  June  24,  1854 :  •• 

i^  upon  the  above  facts,  that  the  trustees  were  to  be  considered  the  '^"'™^'' 

opoinHng  parties,  and  not  the  parishioners,  and  thetefore  that  the  igss. 

^ice  of  dismissal  by  the  majority  of  trustees  was  binding,  

i,  also,  that  the  three  months*  notice  need  not  expire  ai  Mtf  end  of  a  Seko^matttr— 

^rrentyear.  <j^ 

HIS  was  an  action  to  recover  the  sum  of  41/L  5*,  for  three     <«w»i«t 

quarters'  salary,  claimed  as  due  on  the  29th  September, 
4,  the  25th  December,  1854,  and  25th  March,  1855,  to  the 
ntiiFas  schoolmaster  of  the  endowed  school  at  the  parish  of 
littington,  in  Derbyshire,  from  the  defendant,  who  was  one  of 
trustees  of  the  said  schooL 

?he  facts  of  the  case  are  as  follows: — In  July,  1674,  one  Peter 
bster,  by  his  will  of  that  date,  directed  his  executors  to  lay  out 
Bin  moneys  in  the  purchase  of  lands,  and  to  cause  the  same  to 
X)nveyed  to  certain  parishioners  of  Whittington  aforesaid,  upon 
its  that  the  trustees,  their  heirs  and  assigns,  should  for  ever 
reafter,  by  and  with  the  consent  of  others  the  parishioners 
the  said  parish,  provide  and  keep  an  honest  and  able  school- 
iter  in  the  said  parish  of  Whittington,  that  should  teach  and 
Tuct  twenty  of  the  meanest  and  poorest  men's  sons  that  should 
or  were  bom  in  said  parish,  both  in  the  English  and  Latin 
gues,  and  also  to  write  and  cast  accounts,  and  if  at  any  time 
re  be  a  schoolmaster  which  was  an  idle  liver  or  negligent, 
^as  abuseful  to  his  scholars,  if  any  of  those  things  should  be 
inly  made  appear  to  the  said  trustees  and  other  the  parishioners 
he  said  parish,  then  the  said  trustees  and  others  the  parishioners 
Ud  have  power  to  dismiss  him  of  his  said  place,  and  to  choose 
entertain  another  in  his  stead ;  and  the  testator  provided  by 
u&id  will  that  in  case  the  said  trustees,  their  heirs  or  assigns, 
Jd  fail  or  neglect  by  the  space  of  two  years  next  after  they 
lid  have  enjoyed  the  moneys  or  lands  before  mentioned  to 
ide  and  procure  such  an  able  and  honest  schoolmaster  for  the 
K>8e  before  expressed,  or  if  the  said  trustees,  their  heirs  or 
:ci8,  after  the  place  aforesaid  should  be  supplied  and  become 
nt,  should  wilfully  neglect  and  suffer  the  said  place  to  be 
eix  months  together,  that  then  in  either  of  the  said  cases  the 
^aaid  gifts,  devises,  and  bequests  for  the  use  and  benefit  of  the 
l^arish  of  Whittington  and  the  inhabitants  thereof  should  be 
^nd  void. 

tie  said  Peter  Webster  died  in  1678,  and  in  pursuance  of  his 
certain  lands  were  purchased,  which  were  conveyed  to  and 
Hi  in  the  trustees  pursuant  to  his  said  wilL  In  1696  Joshua 
^Bter  (the  son  of  JPeter)  by  his  will  devised  to  the  trustees 
luated  in  his  father's  will  certain  other  hereditaments  for  the 
^ting  in  learning  of  ten  poor  children  of  the  parish  of  Whit- 
^on  aforesaid,  at  the  school  there  latelv  endowed  b^  his  father, 
and  above  the  number  mentioned  in  his  father's  wilL 
iiese  hereditaments,  together  with  the  lands  acquired  under 
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thewOlorPeUrWebrter^kaTe  bete  aaatt'aiid  npmmhM 
tnistees,  renewed  ftem  tinia  to  linie  aooovfiiig  to  Ifce 
Pbter  Webetei^  wilL  Btfm  end  in  the  yen  1847  At 
bad  fidlen  ipto  Cfaanoeiyt  end  tbe  aobookneater  bed  art 
fiom  the  trnetoee  the  taits  of  the  cheiityHsetotei^  eni  fhe 
tkm  of  the  finee  aehcdert  wat  ibr  eome  tune  iuteiaiitef  fir 
of  fiindB.  Ilie  sdiool-hoaee  in  which  the  echofan  kl 
tanght  (which  was  called  the  pariah  aehootr  and 
everted  on  any  of  the  charity  lands)  was  in  dihiiMefinn 
and  thete  were  not  any  fimda  for  its  rmm^  aad  al  a  ] 
the  pariehionen,  held  on  the  8th  oufy,  ISSUp  Ae 
refldntionB  were  paeeed  i—**  First,  that  the  parties  wko  m 
acting  ss  tmstees  be  req|iieeted  to  take  atqpa  fiir  brisg*  ~ 
Chamery  suit  to  a  termination,  aad  that  all  ca^aases 
incurred  by  the  parties  be  defrayed  out  of  tbefiinds  of  As 
That  it  is  of  the  very  highest  and  of  the  anost  mgeaftii 
that  a  school  should  be  forthwith  established  widnn  the  i 
the  edncation  of  the  children  of  the  poorer  classes,  and daiiitii 
imperative  duty  of  the  parishioners  to  bofld  a  new  school  ioss^i 
that  a  subscription  be  forthwith  entered  into  to  zaiae  a  finli 
the  builcUng  a  new  school-nKnn,  to  be  banded  over,  wbsn 
to  the  trustees  appointed  by  the  Court  of  ChanoeEy  for  As 
of  the  echoed  estate.  That  the  chairman  be  requested  t» 
municate  with  the  Committee  of  Coondl  on  Ediieation  to 
their  aid  towards  the  biulding  fund."  Mr.  F.  SwaawidK^ 
the  parishionerB^  agreed  to  eive  a  rite  for  tbe  purpose  ef  h 
a  new  school-house,  and  the  land  so  prtqxMcd  to  be  mm 
approved  by  the  parishioners.  At  a  vestry  meetiitt,  had  m 
16th  September,  1847,  the  following  entry  was  made  in  the 
vestry  books : — ^^  The  chairman  having  communicated  to  the 
ing  the  tenor  of  the  correspondence  wnich  had  taken  pboe 
himaelf  and  the  Committee  of  Council  on  Education,  and 
read  to  the  meeting  some  of  tbe  letters  which  he  had 
from  tbe  secretary  of  the  department,  in  one  of  whidi  it  is 
that  their  Lordships  would  be  unwilling  to  make  any  giant  to' 
school  for  objects  so  limited  as  those  of  this  charity,  and  m  aDoAtf 
of  which  letters  it  is  stated  that,  under  certun  conditioMi  tw 
Lordships  would  probably  make  their  usual  grant,  varving  ^ 
lOs.  to  I5s,  for  every  six  square  feet  of  acre  provided  in  toe  mv 
room;  it  was  resolved,  that  in  consequence  of  the  deterauMtf 
of  the  Committee  of  CouDcil  on  Education  not  to  00BtriUl| 
towards  the  erection  of  a  school  under  the  arrangements  fV^ 
by  the  resolution  of  the  meeting  of  the  3rd  July  hst,  a>  v 
of  the  said  resolution  as  prescribes  that  the  new  8chool-coooi,vla 
erected,  shall  be  handed  over  to  the  tmstees  appmnted  bf  if 
Court  of  Chaucery  for  the  benefit  of  the  school-estate  be,aH^ 
hereby  rescinded."  On  the  6th  April,  1848,  at  a  vestiy  meetiai* 
the  parishioners  duly  called  and  held,  it  was  resolved,  ''tiat^ 
Swanwick  convey  the  site  of  the  new  school-house  rither  to  ^ 
minister,  churchwardens  and  overseers  of  the  poor,  or  to  Ae  tf* 
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tees  of  this  charity,  as  the  parishioners  in  vestry  may  think       ^^ 
t  desirable,  and  the  Committee  of  Conndl  on  Education  may   jnEoraax. 

stion,  and  that  thereupon  the  rents  of  the  school-estates  be  ap-       • 

mated  to  the  future  maintenance  of  the  new  school,  and  towards       ^^* 
payment  of  the  salary  of  the  schoolmaster  thereof,  under  the  schoohtatia'^ 
tction  of  the  newly  appointed  trustees,  meaning  thereby  eight     ChaHt^^ 
ions  (including  the  defendant),  who  were  duly  nominated  and     ^"^JSS^ 
ointed  the  trustees  of  the  charities  and  charitaole  estates  of  the  '^ 

.  Peter  and  Joshua  Webster.     At  another  vestry  meeting  of 

parishioners,  duly  called,  and  held  on  the  21st  September, 
8,  the  following  resolutions  were  passed :  **  That  the  resolu- 
s  and  proceedings  of  the  meeting  of  parishioners,  held  on  the 

April  last,  relating  to  the  school  and  school-estates  of  this 
jh,  be,  and  the  same  are  now,  confirmed  by  this  meeting.  That 
er  the  deed  of  appointment  of  new  trustees  shall  have  been 
led  and  completed,  Mr.  Swanwick  be,  and  he  is  hereby,  requested 
a;iant  to  the  new  trustees,  or  to  the  minister,  churchwardens 

overseers  of  the  parish  (as  the  trustees  may  direct)  the  site 
the  new  school-house,  to  the  intent  that  the  new  school  and 
3ol-house  mav,  in  future,  be  supported  out  of  the  charitable 
3  so  vested  m  the  said  trustees,  under  the  wills  of  Peter 
1)6ter  and  Joshua  Webster  deceased."    At  a  trustees*  meeting 

which  five  out  of  the  eight  trustees  appointed  as  aforesaid 
^  present),  held  on  the  6th  October,  1848,  bje-laws  were  passed 

agreed  to  for  the  regulation  of  the  meetmgs  of  the  trustees, 

amongst  them  the  following : — '^  Thirdly,  that  the  majority 
trustees  present  at  any  meeting  shall,  by  their  vote,  bind  the 
ority  then  present  as  well  as  the  absent  trustees."  On  the 
November,  1848,  by  indenture  of  that  date,  the  said  Frederick 
-n^ick  conveyed  the  land  which  had  been  agreed  on  as  the 

of  the  intended  new  school  as  therein  mentioned.  A  new 
ol-house  has  been  erected  by  private  subscription,  with  the 
tance  of  a  grant  from  the  Committee  of  the  Privy  Council  on 
pa.tion,  on  the  site  conveyed  as  aforesaid  to  the  trustees  by 
indenture  of  the  6th  November,  1848.  On  the  10th  May, 
^»  at  a  vestry  meeting  of  the  parishioners  of  Whittington, 
a«  resolved  that  a  new  school-room  be  now  erected,  the 
building  being  in  a  most  dilapidated  condition,  and  the 
-xials  of  which  it  was  built  being  exposed  to  depreciation  and 
^  it  is  expedient  that  the  materials  of  the  old  school  building 
1^  be  forthwith  sold  by  auction.  This  was  accordingly  done, 
^lie  amount  produced,  being  9/.,  was  carried  to  the  credit  of 
^iiildin^  fund  of  the  new  school.  The  only  fund  the  trustees 
^^s,  or  have  ever  possessed,  for  the  maintenance  of  the  new 
^1  when  built^  or  payment  of  the  schoolmaster's  salary,  is  the 
^  of  the  estate  hela  by  them  under  the  wills  of  Peter  Webster 

Joshua  Webster  as  aforesaid.  The  first  master  appointed 
^  the  erection  of  the  new  school-house,  having  given  notice 
^  intention,  resigned  his  office  on  the  25th  March,  1851,  and 
E^laintiff  was  appointed  his  successor  in  manner  and  under  the 


school  at  Whittington,  near  Obeeter6eldt  are 
applications  for  the  office  of  master,  which  wi 
the  2.5th  March  next.  Candidates  must  I 
instruction  to  pupil  teachers,  and  to  pass  the 
tiona.  The  emolumente  of  the  office  will  amc 
and  SOL  Applications,  accompanied  hy  te 
tronsmitted  to  Mr.  John  Clark,  the  honorary 
ton,  near  ChcBterfield,  on  or  hefore  the  ]8 
Various  appHcatioDS  which  had  been  receiv 
meeting,  and  the  conHideration  of  them  was  a 
meeting  of  the  trustees  to  be  held  on  the 
notice  was  ordered  to  be  piven  on  Sunday  the 
of  parishioners  to  bo  held  on  the  27th  Februi 
purpose  of  choosing  a  master  to  Gil  the  vai 
occur  OD  the  25th  March  then  next  On 
1851,  at  another  meeting  of  the  trustees,  it 
the  trustees  will  give  to  the  master,  out  of 
disposal,  602.  per  annum,  this  suni  to  inclui 
service  of  a  sempstress  to  teach  the  girls  sew 
except  Saturday,  and  to  include  the  espens 
the  room,  pencils,  pens,  and  ink,  or  55^  if  the 
the  mistress.  He  shall  teach  thirty  children 
for  the  remainder  he  shall  be  allowed  to  cb 
scale  to  be  agreed  upon  with  the  trustees, 
from  twopence  to  sixpence  per  week,  subje< 
which  the  trustees  may,  from  time  to  time,  thi 
appointment  to  be  for  one  year,  comnicntanj 
and  to  be  liable  to  be  terminated  by  either 
months'  notice."     The  foregoing  resolution  w 
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^h,  I85I5  the  plaintiiF  came  to  Whittineton  and  entered  upon       btah 
laties  of  schoolmaster.     On  the  16th  April,  1851,  at  a  meet-         *• 
»f  the  trustees,  the  plaintiff  was  informed  that  he  was  reqiured     *^J^J^' 
ad  the  Bible  daily  to  the  scholars,  but  not  to  teach  the  Church       1355. 
ehism,  or  any  other  reli^ous  formulary,  and  a  letter  ^^-^jrT^^V^ 
red  by  the  trustees  present  to  be  written  to  the  plaintiff,  ^^J^J^!^ 
ming  him  officially  of  his  appointment ;  and,  accordingly,  on     Notice  qf 
1 7  th  April  the  honorary  secretary  of  the  trustees  wrote  to  the     *"»««^ 
itiff  the  following  letter : — 

"  Whittington,  April  17,  1851. 

Dear  Sir, — I  am  instructed  by  the  trustees  of  the  Whitting- 
parish  school  to  inform  you  by  letter  of  your  appointment  as 
ter  of  the  school,  subject  to  the  following  terms : — That  the 
tees  shall  pay  you  at  the  rate  of  5521  per  annum  and  no  more, 
mg  as  by  mutual  consent  you  shall  retain  the  office  of  master 
lie  education,  free  of  charge,  of  thirty  children  in  accordance 
I  the  wills  of  Peter  Webster  and  Joshua  Webster;  the 
>intment  to  be  subject  to  termination  by  three  months'  notice 
1  either  party ;  that,  for  giving  instruction  to  other  children, 
shall  be  at  liberty  to  charge  according  to  the  following  scale, 
I  rate  in  each  particular  case,  and  the  general  scale,  being 
ertheless  at  all  times  subject  to  approval  and  modification  by 
trustees) :  for  young  children  learning  reading  and  writing 
r,  at  the  rate  of  twopeoce  per  week ;  for  children  receiving 
ruction  also  in  arithmetic  and  in  the  other  branches  of  educa- 
taught  in  the  school,  at  the  rate  of  fourpence  to  sixpence  per 
c ;  it  being  understood  that  in  case  of  girls  paying  fourpence 
p^irards,  and  learning  to  sew,  one  penny  per  week  is  to  be 
cted  for  the  payment  of  the  sewing  mistress. 

"  I  am  dear  Sir,  yours  truly, 

^*  John  Clark,  Hon.  Secy." 

'  this  letter  the  plaintiff  wrote  the  following  in  answer : — 

iir, — I  am  in  receipt  of  your  letter  touching  my  appointment| 
hicb  I  beg  to  thank  you.  I  hardly  need  repeat  that  I  fully 
^atand  the  conditions  on  which  I  nold  the  office  of  school- 
er of  Whittington  school. 

**  I  am.  Sir,  yours  respectfully, 
1^0  Mr.  Clark,  Hon.  Secy.  "  John  Ryan." 

om  the  25th  March,  1851,  down  to  the  latter  part  of  1853, 
laintiff  conducted  the  school  with  success,  and  to  the  satis- 
^m  of  the  trustees.  The  salary  from  the  trustees  (which  he 
^ed  in  addition  to  the  emoluments  arising  from  the  school) 
Hud  to  him  quarterly,  on  the  24th  June,  the  29th  September, 
Sth  December,  and  the  25th  March  in  each  year.  In  the  latter 
K>{  the  year  1853  and  the  beginning  of  1854,  disputes  arose 


your  having  decliDed  to  attend  to  out  wishes 
teachers'  indentures  of  apprenticeship,  or  to 
England  Catechism  in  the  school  under  onr  n 
do  hereby  give  you  notice  to  quit  and  deliver 
and  office  of  Bchoolmaeter  of  the  said  school 
calendar  months  from  Saturday  the  25th 
witness  our  hands  this  1st  day  of  March,  1854 
"  RoBT.  Robinson,  Saml.  Jj 

"  Henbt  Dixon,  John  Li 

"  Geo.  Jenkinson,  Geo.  Th 

A  minority,  consisting  of  two  of  the  tnu 
this  notice,  and  refused  to  sign  it,  and  olnecte< 
ox  acted  upon ;  and  the  notice  was  also  given  i 
consent  or  subsequent  ratification  by  the  n 
the  contrary,  as  soon  as  the  fact  of  the  notio 
the  parishioners,  a  meeting  of  the  parishiou 
and  on  the  9th  March,  1854,  such  meeting 
parishioners  assembled  at  such  meeting  un 
"  that  the  plnintiff  (in  the  words  of  Peter  Y 
of  the  school)  was  an  honest  and  able  schoc 
not  be  deprived  of  or  relinquish  his  office ;"  an 
the  trustees  having  advertised  for  applications 
supply  the  expected  vacancy  to  arise  from  the 
of  the  plaintiff,  the  parishioners  again  met  on 
in  vestry,  and  expressed  their  dissent  from  the 
given  by  the  trustees  to  the  plaintiff,  and  dire 
to  be  inserted  in  the  newspapers,  declaring  tfa 
not  be  vacant,  and  asserted  their  right  to  be  < 
to  have  their  concurrence  obtained  oefore  the  < 
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»e8,  to  recover  three-quarters  of  a  year's  salary  firom  the       ^^ 
Jnne^  18549  to  the  25th  March^  1855.    At  the  hearing  in   jmunon. 

Dounty  Court  it  was  contended^  on  the  part  of  the  plaintiff^ 

»  under  the  circumstances  above  set  forth,  the  consent  and       ^^'^- 
urrence  of  the  parishioners  were  essential  to  his  dismissal  as  adioo&iiMfer— 
as  to  his  appointment,  and  that  the  notice  of  the  1st  March^     Chanty-- 
I,  was  insufficient.  ^^^^ 

n  the  part  of  the  defendant  it  was  contended  that  the  plaintiff 
his  oifice  under  the  deed  of  6th  November,  1848,  and  the 
4  &  5  Vict,  c  38,  s.  17,  which  provides,  ''that  no  school- 
ter  or  schoolmistress  to  be  appointed  to  any  school  erected 
I  land  conveyed  under  the  powers  of  this  Act  shall  be  deemed 
kve  acquired  any  interest  tor  life  by  virtue  of  such  appoint- 
ly  but  shall,  in  default  of  any  specific  engagement,  hold  his 
B  at  the  discretion  of  the  trustees  of  the  said  school ;''  that 
br  was  a  specific  engagement  between  the  trustees  and  the 
itiff  (as  contained  in  the  letter  of  Mr.  Clark,  the  secretary,  to 

J  plaintiff,  of  the  17th  April,  1851);  that  the  appointment 
d  be  subject  to  termination  at  three  months'  notice  by  either 
y  (meaning  the  trustees  on  the  one  hand  and  the  plaintiff  on 
other);  and  that  the  appointment  was  determined  by  the  notice 
re  set  forth  on  the  24th  June,  1854.  The  jud^e  held  that  the 
08  was  good  and  effectual  to  dismiss  the  plaintiff,  and  that  the 
Qtiff  could  claim  no  salary  after  the  expiration  of  such  notice, 
^he  gave  judgment  for  the  defendant.  The  question  for  the 
mi  of  the  court  is,  whether  such  judgment  was  correct,  or 
^er  the  plaintiff  was  entitled  to  recover  in  the  action. 
lie  habendum  of  the  deed  of  the  6th  November,  1848,  above 
ETed  to  is  as  follows : — ^'  To  have  and  to  hold  the  said  piece  or 
^  of  land  and  hereditaments  hereby  conveyed  unto  and  to 
fliud  George  Gordon,  John  Hollingworth,  Lyon  Booth,  John 
dey,  and  Samuel  Bower,  as  such  minister,  churchwardens, 
overseers  of  the  poor  as  aforesaid,  and  their  successors,  the 
Bter,  churchwardens,  and  overseers  of  the  poor  for  the  time 
i  of  the  said  parish  of  Whittington  for  ever  for  the  purposes 
^  said  Act :  and  in  trust  to  permit  a  school-room  or  rooms,  and 
3^96  or  houses  for  the  master  and  mistress  of  such  school,  to  be 
^d,  built,  and  maintained  upon  the  said  land  hereby  conveyed, 
^  permit  such  school,  school-houses,  lands,  and  hereditaments 
^  Iienceforth  appropriated  and  used  as  and  for  a  school  for  the 
^tion  of  the  children  and  adults,  or  children  only,  of  the 
^1^  classes  in  the  said  parish  of  Whittington  for  ever,  and  as 
^<3ence  for  the  master  and  mistress  of  such  school,  and  for  no 
^  Use  or  purpose  whatsoever;  the  master  or  mistress  of  the  said 
^l  to  be  from  time  to  time  appointed  by  the  persons  acting  as 
^^stees  for  the  time  being  of  the  said  charities  and  charitable 
^ke  of  the  said  Peter  Webster  and  Joshua  Webster,  by  and  with 
^nsent  and  approval  of  the  parishioners  of  the  said  parish  of 
^tdngton  in  vestry  assembled ;  and  the  said  school  to  be  under 
S^nend  management  and  control  of  the  persons  so  acting  as 


tion  of  euch  Sunday  school  and  place  of  woi 
be  leit  to  the  free  dioice  of  eudi  parent  or  | 
Boholara  thereby  mcurriog  any  loea  of  the  bei 
the  school,  the  traeta  whereof  are  hereby  ded 

Bramvsell  {Hayet  with  him)  for  the  app* 
has  discharged  his  duty  according  to  the  ten 
The  sole  ground  of  his  disouBsal  was,  that  he 
Church  Catechism  in  the  school;  but  if 
would  have  been  acting  in  violation  of  the 
The  annexation  of  the  new  school-house  to 
aSect  the  rights  of  the  parishioners  under 
tniBteee  and  parishioners  jointly  appointed  1 
notice  to  quit  should  bare  been  by  them 
trustees  only  were  the  appointing  parties,  tbi 
been  stated  to  have  been  given  in  the  name  o 
set  of  the  whole  body,  and  not  in  the  name 
Again,  the  appointnient  was  from  year  to  ; 
should  have  expired  at  the  end  of  a  current  y 

H.  Hill  for  the  respondents. — The  contra 
contained  in  the  letter  from  the  trustees  to  tl 
ing  bis  appaintment,  and  the  will  of  Webster 
into  it.  Tbc  trustees  were  the  appointing 
notice,  how  could  the  plaintiff  give  notice 
The  ground  of  dismissal  was  misconduct. 

Coleridge,  J. — I  am  of  opinion  that  the  d< 
Court  judge  was  right,  and  that  judgment  oi 
the  respondent.  The  material  question  to 
facts  is,  who  was  to  be  conudered  the  app 
sense  in  which  the  word  "  party  "  was  made  i 
tion  and  letter  ?    The  parties  were  the  tmsb 
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re  was  no  reference  to  the  parishioners.    The  parties  were  the       Btav 
;ee8  and  the  schoolmaster,  and  notice  to  determine  the  master-    jmKniaoir 

after  or  before  the  first  year  might  be  given  on  the  one  hand        

he  trustees,  and  on  the  other  by  the  schoolmaster.     Conveni-        18&^ 

is  in  favour  of  this  construction.  If  the  notice  must  be  sdkoohiiatter^ 
D  by  the  trustees  and  the  parishioners,  such  a  state  of  things  ckari^-^ 
Id  be  impossible  in  practice,  aud  at  all  events  inconvenient,  ^'^jf 
not  necessary  to  copclude  that  the  schoolmaster  was  appointed 
le  resolution.  I  should  rather  think  he  was  appointed  bv  parol ; 
a  resolution  being  passed  that  he  should  read  the  Bible  and 
1  the  catechism,  a  letter  was  written  to  him  to  which  he 
ited,  sajring,  "  I  need  hardly  say  that  I  fully  understand  the 
itions  on  which  I  hold  the  office."  It  was  open  to  the  court 
\e  whrt  the  letter  contained,  viz.  [Read  letter  from  trustees 
ming  them  plaintiff  of  his  appointment  subject  to  the  terms  of 
I  paid  at  the  rate  of  551  per  annum,  and  no  more,  so  long  as 
lould  continue  master,  &c.]  The  consent  referred  to  in  that 
r  is  that  of  the  trustees  and  the  master.  I  think,  therefore, 
Tustees  were  the  parties  who  ought  to  give  the  notice.  Then 
question  is,  whether  the  trustees  have  given  the  notice  which 
had  a  right  to  do.  It  is  not  like  the  case  of  tenancy  of  land ; 
notice  as  this  might  be  inconvenient  in  such  case,  for  some 
ters  are  not  paying  quarters,  and  it  would  be  inconvenient 
he  tenant,  in  case  of  an  agricultural  tenancy,  to  be  turned  out 
ly  particular  quarter.    But  in  the  case  of  a  master  of  a  school, 

important  that  he  should  not  be  allowed  to  stay  a  whole 

after  he  has  committed  some  disobedience^  though  that 
It  justify  immediate  expulsion ;  he  ought  not  to  be  allowed 
3iy  those  who  have  appointed  him — to  carry  on  the  education 
le  scholars  in  opposition  to  those  whose  duty  it  is  to  appoint 
er  persons  to  teach.  In  this  case  the  schoolmaster  does  not 
I  in  the  same  situation  as  under  the  Webster  foundation, 
t  which  nothing  was  said  in  the  letter  or  resolution.  The 
e  thing  had  been  changed.     The  original  charity  had  joined 

to  something  else  under  the  authonty  of  the  Committee  of 
idl.  Notice  having  been  given,  an  action  for  salary  after 
ime  specified  in  the  notice  is  not  maintainable. 
IQHTMAN,  J. — This  action  is  on  a  contract  in  writing  in 
i^  1851,  with  the  defendant  and  the  other  trustees;  the  con- 
is  in  terms  with  the  trustees,  and  it  does  not  refer  to  Webster's 

Under  that,  however,  the  parishioners  had  only  an  assenting 
ir.  Then,  under  the  contract,  the  plaintiff  was  appointed 
^  on  the  terms  stated.  It  seems  to  me  that  ^^  mutual  consent," 
ie  contract,  means  consent  of  the  parties  to  the  contract, 
majority  of  the  trustees  had  given  a  notice  to  quit,  but 
laia  that  the  notice  shotdd  have  been  given  by  the  trustees 
jiarishioners.  The  contract  does  not  say  anything  of  the 
The  resolution  is  for  a  year,  commencing  March  25,  and 
liable  to  be  terminated  by  either  party  giving  three  months'* 
e ;  but  the  contract  is,  '*  The  trustees  diall  pay  you  at  the 
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Jwfy  25, 1655. 

Bennstt  v.  Poweix. 

jMdfftHent — County  Qmr^—Egtatal 
The  Court  of  Chancery  wiU  aid  a  credilor  who  h 
m  a  Count;/  Court  in  rtaliting  hit  debts  omt  of 
hit  debtor. 

THIS  was  a  bill  filed  bj  a  creditor  who  had 
in  the  Shoreditch  County  Court  of  M 
defendant  Thomas  PowelL  The  bill,  after  at 
the  debt  arose,  stated  that  Howell  Powellg 
5th  December,  1839,  gave  and  bequeathed  i 
William  Smith  and  James  Nichols,  their  exec 
and  assigns,  four  leasehold  houses  in  New 
Old-town ;  three  houses  in  Eden-plaoe,  Hoxl 
houses  in  Ebenezer-buildings,  Ivy-lane,  Hoi 
Lnke^treet,  Paul-etreet,  in  the  parish  <^  Sho 
in    Cl(>rk(>nw(<l1-<vlfu)p.   \t\   thA  narinh   nf  Rf.   .1 
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dings,  if  the  same  should  be  sufficient  for  such  purposes,  to 
unto  his  son  the  defendant  Thomas  Powell,  during  his  natural 
one  annuity  or  yearly  sum  of  Z5L  to  be  paid  quarterly  on  the 
I  quarter-days ;  and  out  of  the  clear  net  rents  and  profits  of 
said  six  houses  in  Luke^street,  to  pay  unto  his  said  son  during 
ife  another  annuity  or  yearly  sum  of  lOL  to  be  paid  quarterly 
bresaid ;  and  as  to  the  said  two  houses  in  Clerkenwell,  after 
decease  of  the  testator's  wife,  out  of  the  clear  net  rent  and 
ts  of  the  said  two  last-mentioned  houses,  to  pay  unto  his  said 
luring  his  natural  life  the  further  annual  sum  of  25/.  to  be  paid 
terly  as  aforesaid ;  and  the  testator  appointed  the  defendants 
Smith  and  J.  Nichols  executors  of  his  will  The  testator  died 
e  month  of  February,  1840,  without  having  altered  his  will, 
the  defendants  Smith  and  Nichols  proved  -the  same,  and  have 
I  that  time  received  the  rents  and  profits  of  the  said  houses, 
testator's  widow  died  several  years  since,  and  on  the  17th 
iy  1852,  the  plaintiff  J.  Bennett  brought  an  action  against  the 
idant  Thomas  Powell  in  the  Shoreditch  County  Court  of 
Ilesex,  for  the  sum  of  48/.  145.  2^/.,  and  proceeded  to  trial  of 

action,  and  obtained  judgment  thereon  for  the  said  sum,  to« 
IT  with  7/.  1 6s.  2d.  for  costs  to  be  paid  by  instalments.  Powell 
ig  failed  to  pay  the  first  instalment,  on  or  about  the  6th  July, 
,  a  warrant  of  execution  was  issued  out  of  the  said  court  to 
ligh  bailiff  thereof  empowering  him  to  levy  on  the  goods  and 
els  of  the  defendant  Powell  the  sum  of  57/.  ISs.  8(/.,  being 
mount  of  such  debt  and  costs.  The  bill  also  contained  an 
ition  that  the  defendant  Thomas  Powell  had  not  any  goods  or 
els  which  could  be  taken  in  execution  under  the  said  warrant, 
hat  he  was  in  receipt  of  the  several  annuities  under  the  trusts 
8  father's  wiU ;  that  the  whole  of  the  said  debt  was  still  due 
owing,  and  that  the  plaintiff  was  without  remedy  in  the 
ises  unless  by  the  assistance  of  a  court  of  eqyity ;  and  prayed 
it  might  be  declared  that  the  said  amount  was  a  charge  upon 
aid  annuities,  and  that  an  account  might  be  taken  of  what 
due  to  the  plaintiff,  and  that  the  same  might  be  raised  by 
or  mortgage  of  the  said  annuities,  and  that  in  the  meantime 
lefendants  Smith  and  Nichols  might  be  decreed  to  pay  the 
several  annuities,  or  such  part  of  them  respectively  as  might 
Q  due  to  the  plaintiff,  on  account  of  the  said  sum  of 
3«.  Sd.  and  interest. 

^ll  and  Z).  Bruce  in  support  of  the  bill — This  court  would 
judgment-creditor  to  realize  his  security  against  the  equitable 
«t  of  his  debtor.  If  the  judgment  in  this  case  were  a  judg- 
of  one  of  the  Superior  Courts,  there  would  be  no  question 

the  plaintiff's  right  to  the  relief  he  prayed  (1  &  2  Vict 
\  8.  13);  and  a  judgment  of  the  County  Court  put  the  party 
^ing  it  in  the  same  position.  By  the  County  Courts  Act, 
0  Vict.  c.  95,  s.  96,  *•  every  bailiff  or  officer  executing  any 
«8  of  execution  issuing  out  of  the  said  County  Court  against 
oods  and  chattels  of  any  person  may,  by  virtue  thereof,  seize 

X.  IIL  K 


V. 
POWBUi. 

1855. 

Judgmmt — 
Eqmkith 


not  e^ze  them,  the  plaintiff  asked  the  aid  of  tl 
lus  riehti) ;  and  this  case  came  within  the  d< 
equity  u  laid  down  hj  Mr.  Justice  Stoiy  in 
Joriepnidenoe,  toL  2,  par.  1216 ;  and  alao  u 
Sedeadale's  book  on  Pleading,  6th  ed.  148. 
were  also  cited : — Neate  v.  Marlborough,  3  My 
T.  Dng>er,  1  Vem.  399 ;  York  v.  Twine,  3  Cr. 

ff.  Morrii,  for  the  defendant  Powell,  contc 
ment  of  the  County  Court  could  onl;  be  pn 
the  direction  of  the  judge  of  the  County  Cod 
dedded  that  an  action  upon  a  judgment  ol 
could  not  be  muntained :  {Berkel^  t.  Elderi 
261,  Q.  B.;  S.  C.  17  Jnr.  1153;  AuMtia  v.  I 
Bendes  which  the  I6th  aectioD  of  the  Statute 
that  no  writ  of  Jierifaaas,  or  other  writ  of  ex 
the  property  or  goods  of  the  debtor  but  froi 
shoald  Be  delivered  to  the  sheriff,  under-eheri 
executed ;  in  tins  case  the  writ  oould  not  hai 
Aeain,  provision  is  made  for  removing  into 
jndgmente  of  the  inferior  courts.  And  the  pi 
adopted  that  cotfrae,  and,  not  having  done  so, 
not  bound :  (Sudden  on  Ven.  &  For.  670.) 

G.  Simpion  for  the  tm8tee& 

BoviU  in  reply. 

The  Vicb-Chancellob. — There  ia  no  doal 
on  which  courts  of  equity  act  in  aid  of  judgn 
question  here  was,  whether  those  princi^es  « 
present  case ;  and  I  am  of  opinion  that  they  s 
if  a  court  of  law  of  competent  jurisdiction  ha 
ivt  payment  of  a  sum  of  money,  which  could 
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ddant  18  entitled  to  three  annuities  payable  out  of  leasehold 
erty  vested  in  trustees.  Had  the  defendant's  interest  in 
5  annuities  been  a  legal  one^  the  amount  mi^ht  have  been 
d  out  of  them.     What  reason  is  there^  then,  uiat  this  court 

not  apply  the  equitable  doctrine  in  this  case?  The  case 
jrkeley  y.  Elderkin  is  very  different  from  the  present  one;  that 
decided  that  an  action  in  one  of  the  Superior  Courts  could  not 
maintained  upon  a  judgment  of  the  County  Court ;  and,  if  I 

be  permitted  to  use  the  expression,  I  entirely  concur  with 
decision.  The  object  of  the  action  in  the  Superior  Court  was  to 
n  a  judgment  which  could  be  executed  in  a  manner  different 
at  in  which  County  Court  judgments  are  carried  into  effect 

court  leaves  the  judgment  of  the  Countj  Court  just  as  it 
and  merely  makes  the  equitable  interest  of  the  debtor  liable. 
18  been  contended  that,  inasmuch  as  under  the  Statute  of 
ds  a  judgment  would  not  affect  leaseholds  until  a  JL  feu  was 
^  in  the  hands  of  the  sheriff,  and  as  this  writ  could  never 
dged  with  the  sheriff,  leaseholds  were  not  bound  by  it  The 
of  the  9  &  10  Vict  c  95,  s.  96,  directs  that  a  warrant  df 
ition  shall  issue  to  the  high  bailiff  of  the  comrt,  and  it  would 
Tery  narrow  construction  to  say,  that  because  the  officer  of 
iourt  was  called  high  btuliff,  and  not  sheriff,  those  leasehold 
els  could  not  be  bound ;  but,  as  the  County  Courts  were  not  in 
ence  at  the  time  of  the  passing  of  the  Statute  of  Frauds,  that 
was  not  applicable  to  the  present  case*  I  am  of  opinion, 
:fore,  that  the  plaintiff  is  entitled  to  the  relief  he  asks;  but  as 
ents  appear  sufficient,  a  sale  or  mortgage  is  unnecessary.  I 
therefore  declare  that  the  trustees  shfJl  pay  the  sum  due  out 
e  rents. 


Bbhnbtt 

POWBLL. 

1855. 

EquUable 
aiaeis. 
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Mossop  V.  The  Gkeat  Nocthekh  Rau 

Pr<MbUkm — County   Court—Power  of  Judge  to 
9^10  VicL  e.  95,  t.  69,  and  ike  HUt  nOt  <^  j 

CoMTtt. 

The  judge  of  a  County  Court  having  refiued  upon 

,  to  grant  a  new  trial,  cannot  grant  one  at  the  na 

The  plaintiff',  in  prohibition,  brought  an  action 

ogaintt  the  defendantM,  and  obtained  a  verdieL 

trial  the  de/endantt  applied  to  ike  judge  for  a  nt 

lion  was  oppoted  by  the  plaintiff,  and  the  juA 

At  the  next  court,  the  application  being  renewee 

intimation  from  the  judge  hiimelf,  tl«  judge  gr 

Held,  that  the  judge  having  once  determined  the  I 

grant  a  new  trial,  that  judgment  wat  final. 

THIS  was  a  demurrer  to  a  declaration  i 
ori^oal  action  was  tried  in  the  County  ' 
was  found  for  the  plaintiff,  damages  6L  4«. 
then  made  by  the  defendant's  advocBte  for  a  i 
opposed  hj  tne  advocate  for  the  plaintiff  and  i 
and  the  judgment  waa  entered  and  the  danu 
The  judge  afterwards  at  another  place  told  t 
defendant  that  he  had  reconsidered  the  matter 
with  the  verdict  and  his  own  refusal  of  a  new 


would  apply  again  for  a  new  trial  at  the  nex1 
where  tne  tniaJ  took  place,  he  would  OTant 
was  accordingly  made,  and  a  new  trial  was  j 


then  a  declaration  in  prohibition,  and  issue  tak 
judge  refused  a  new  trial  on  the  first  occasit 
that  the  judge  had  decided  to  refuse  it. 
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t  says :  ^^  An  application  for  a  new  trial  may  be  made  and      Homop 
mined  on  the  day  of  hearing,  if  both  parties  are  present^  or      n^, 
be  made  at  the  first  court  held  next  after  the  expiration  of    nobthbbh 
^e  clear  days  from  such  day  of  hearing."  That  rule,  being     Railway 

a  directory  rule  of  practice,  does  not  interfere  with  the     Compact. 
3tion  of  the  judge,  as  has  been  held  in  the  case  of  Carter  v.        is65. 
h,  24  L.  J.  141,  Q.  B.     It  was  there  decided  that,  notwith-        —7; 
ing  the  omission  to  give  seven  days*  clear  notice  of  the  ^*jf^^^^ 
ded  application  for  a  new  trial,  as  required  by  that  rule,  the 
i  had  a  discretionary  power  to  grant  a  new  trial.     This  is  like 
^urt  dispensing  with  the  rule  that  a  motion  for  a  new  trial 

be  made  within  four  days.     Can  a  judge  alter  his  mind  at 
%me  court?    If  he  can,  can  he  not  do  so  afterwards?    Is  it. 
9  said  that  he  is  to  be  taken  to  be  infallible  ?    He  is  under 

difficulties,  both  from  the  press  of  business,  and  the  absence 
lar  to  call  his  attention  to  the  authorities,  and  it  is  reasonable 
le  should  be  allowed  to  say  he  was  mistaken :  (Jones  v.  Jones, 
wl.  &  Lownd.  698,  was  also  cited.) 

lesy  Seijt  contrsL — A  statutory  power  is  required  to  enable 
iferior  court  to  grant  a  new  trial.  Here,  the  application 
g  been  once  refused,  it  was  res  judicat<B.  The  same  party 
3  a  second  time  upon  the  same  grounds.  The  statutory  power 
gone,  and  the  judge  was  functus  officio.  I  may  ask,  can  a 
'•  alter  his  judgment  after  ten  years?  Can  his  successor  alter 
Could  he  again  alter  his  mind  back  to  his  original  judgment? 
r  V.  Smith  is  quite  a  difierent  case  from  tnis.  The  judge 
;le8s  must  be  allowed  a  discretion  in  some  particulars,  but  not 
an  extensive  discretion  as  this.  Where  the  judge  is  to  have 
ower  of  altering  his  decision  the  power  is  expressly  given,  as 
ttion  100.  Is  the  judge  bound  to  hear  the  application  again  ? 
'yesj  in  reply. — The  judge  is  clearly  not  bound  to  hear  it  over 
.  He  might  say,  '^  I  have  decided,  and  I  will  not  dispense 
the  ordinary  rule  of  practice."  He  might  dispense  with  it  if 
:ed. 

RVis,  C.  J, — I  confess  I  thought  the  court  had  determined 
uestion  when  the  case  was  first  brought  to  the  notice  of  the 
.     My  brothers  Maule  and  CressweU  were  of  opinion    that 

being  a  statutable  power,  the  judge,  having  refused  the 
nation  of  the  first  court,  was  functus  officio.  I  am  of  that 
3n.  In  some  cases  there  may  be  a  new  trial.  Well,  applica- 
is  made  for  a  new  trial     It  is  refused,  and  the  damages  and 

are  paid.     The  thing  is  at  an  end :  it  is  out  of  court  and 
I  apprehend  the  jurisdiction  of  the  judge  is  exhausted,  and 
s  no  right  to  revise  his  judgment,  and  the  present  plaintiff  is 
ed  to  prohibit  him. 

Williams,  J. — I  have  arrived  at  the  same  conclusion,  not 
>ut  difficulty.  The  judge  has  power  to  grant  a  new  trial  after 
ition  as  before.  The  difficulty  which  occurred  to  me  is, 
der  the  exercise  of  that  power  .is  not  a  mere  matter  of 
ice,  and  whether  we  ought  not  to  assume  that  that  would 


TT  iLiLiisa,  o.' — J.iie  oojeci  tn  uhyuie  h  uuutx 
Utigation  ohonld  be  detennined,  and  Uut  finall 
•snoe  a  Nseon  waa  giren  why  jadgments  b 
fitttl,  and  not  (q>eiied  up  again,  n«  £&<  <mf  n 
MorteiM.  A  court  of  jostice  must  be  aaited 
penona  ooncemed.  Life  ie  not  long  eaoogfa 
matters  that  are  already  mjmdicai4E.  Then,  n 
gave  this  power  to  the  judges  of  the  Coanty 
taken  to  have  intended  toat  those  oowts 
aotudents  which  belong  to  other  oonrtB.  Tlie 
of  those  courts  is  to  be  final,  except  whea  U 
a  new  trial  is  given.  That  power  is  to  be  eze: 
to  recognised  principles.  The  judgment,  tbei 
unless  it  comes  within  the  power  giv^i ;  and, 
judge  has  determined  that  there  ahall  not  be  i 
judgment  mast  stand  fioaL 
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COURT  OF  QUEEN'S  BENCH. 

November  26,  1855. 
Re  Chiyebs  et  Uxor  v.  Savage. 

|y  Court — Jurudktion^^ProhibUion-^False  imprisonment  or  mali^ 
IS  prosecution, 

the  hearing  of  a  plaint  in  the  County  Court  ^^for  assaulting  and 
prisoning  and  detaining  in  custody  the  plaintiff^  without  any  reason^ 
;  or  probable  cause^^  there  was  some  evidence  that  the  defendant 
n  a  suspicion  of  felony  had  not  only  made  a  complaint  and  charge 
he  police^  on  which  the  police  had  themselves  actedj  but  had  also 
ressly  directed  the  police  to  tahe  the  plaintiff' into  custody  : 
that  the  Judge  hcui  jurisdiction^  though  there  might  be  other  ctrctim- 
ices  in  the  case  which  would  properly  be  the  subfectqfan  action  for 
^icious  prosecution, 

that  under  such  circumstances  prohibition  would  not  lie^  although 
judge  had  in  the  course  of  his  judgment  used  expressions  which 
oried  that  he  was  giving  damage*  for  a  maUcious  prosecution  as  well 
I  trespass, 

ElULE  had  been  obtained  calling  upon  the  defendant  to  show 
cause  why  the  order  of  a  judge  directing  a  writ  of  prohibi- 

0  be  issued  to  the  judge  of  the  County  Court  of  Wilts,  holden 
'adford,  to  stay  proceedings  upon  a  certain  plaint  by  Isaac 
^rs  and  Maria  his  wife  against  Mary  Owen  Savage,  should 
e  rescinded, 

e  particulars  of  the  plaint  were  as  follows: — "This  plaint 
een  entered  to  recover  the  sum  of  50/.,  which  the  plaintiffii 
of  the  defendant,  for  that  you  the  said  M.  O.  Savage  did,  on 
th  June  last,  assault  and  imprison  and  did  detain  in  custody 
lid  Maria  Chivers,  without  any  reasonable  or  probable  cause, 
3by  the   plaintiffs  have  sustained  damages  to  the  amount 

1  the  facts  of  the  case  appear  from  the  following  judgment, 
jred  by  the  judge  of  the  County  Court,  after  taking  time  to 
ler : 

is  was  an  action  of  trespass  alleged  to  have  been  committed 
e  person  of  the  female  plaintiff  by  assault  and  false  imprison- 
The  cause  came  on  to  be  tried  on  the  23rd  Jtdy  last, 
laintiff  appearing  by  counsel,  and  the  defendant  by  attorney, 
)bjected  to  the  jurisdiction ;  but  the  objection  then,  having 
ince  only  to  the  summons  and  particulars,  was  overruled,  and 


Jwriadieiion — 
Fabe 


pro$ecutum. 


116  COUNTY  COUKTS  CASES. 

CanrBBs     the  cause  allowed  to  proceed.     The  material  facts  prored  i»  « 
••  follows :— The  female  plaintiff  is  the  wife  of  a  seigeant-fliiiflr 

Savage,      ggrnng  abroad  with  his  regiment,  and  during  his  absence  Aek 
1855.        taken  to  domestic  service.     On  the  23rd  May  she  left  the  fi^ 
of  a  clergyman,  and  soon  afterwards  was  sent  for  and  bird  i  l| 
cook  to  the  defendant,  a  lady  residing  in  this  town.    On  Unnif  li 
the  7th  June  she  entered  the  defendant's  service.    The  same  %  li 

MaUdous     there  was  a  dinner-party,  and  the  plaintiff  being  in  infirm  iieik^  m 

'"'***'*^^  and  finding  herself  worse  on  the  following  day,  she  infonDed  k  l| 
mistress  that  she  did  not  feel  competent  to  the  duties  of  theph^  Ii 
but  offered  to  stay  for  her  convenience  till  Monday,  which  offtf  !■  |^ 
declined,  and  on  Saturday  the  9th,  after  breakfast,  she  leftoafat 
for  Hilperton,  a  person  recommended  by  the  other  servants cami| 
her  boxes.  Appearing  tired  as  she  passed  through  Staverton,a  Ma 
Osbom  asked  her  to  come  into  her  house  and  rest,  which shciii 
was  then  about  ten  minutes  to  twelve.  Presently  afterwards  Tk* 
Hibbird,  inspector  of  police,  accompanied  by  a  police  officer  m 
another  man,  entered  the  house  and  asked  her  if  she  hid  « 
spoons  in  her  possession.  She  said  she  had  not.  He  then  ■■ 
that  her  mistress.  Miss  Savage,  charged  her  with  stealii^  pW^ 
and  that  she  must  go  back  to  Bradford ;  she  siud  she  could  M^ 
that  she  was  too  unwell.  He  then  inquired  for  her  boxes,  andij 
gave  him  the  keys.  The  boxes  were  sent  for,  she  being  deUiMJ 
m  custody.  The  boxes  were  brought,  unlocked  and  searched,  W 
nothing  found  in  them  belonging  to  the  defendant.  The  inspect 
again  said  she  must  go  with  him  to  Bradford,  but  upon  her  ow* 
ing  he  took  her  in  a  gig  to  Broughton,  and  under  his  direction  a* 
was  then  searched  by  a  female,  but  nothing  found  on  her  peR* 
The  inspector  next  conveyed  her  in  custody  to  the  house  of  theKei 
Mr.  Wilkinson,  a  magistrate,  who,  upon  hearing  the  inspectori 
report,  ordered  her  to  be  discharged.  She  was  thereupon  takfl 
back  by  the  inspector  in  a  gig  to  Mrs.  Osborn's.  It  was  tl)ci 
about  six  o'clock.  About  an  hour  after  the  policeman  drove  upw 
the  house,  accompanied  by  Sarah  Mead  the  defendant's  t«>»^* 
maid,  and  stated  that  the  spoons  had  been  found.  The  ma:J  tka 
said  that  her  mistress  had  sent  her  to  say  that  she  was  very  tony 
indeed  for  what  had  happened,  that  she  wished  her  to  be  condA 
and  w^ould  make  her  any  compensation  in  her  j)Ower.  ^^ 
Mead,  being  called  as  a  witness,  proved  that  she  had  the  care« 
the  plate;  that  on  Friday,  the  6th  June,  her  mistress  dined  in  ^ 
breakfast-parlour;  that  there  were  six  silver  8ix)ons;  thatsbed* 
not  count  thcni  that  evening ;  that  the  room  was  not  cleaned  nefi 
morning  ;  that  she  missed  three  of  the  spoons  and  informed  hernu.*- 
tress  of  it ;  that  her  mistress  thereupon  sent  the  man-servant  tof  * 
policeman,  who  was  directed  to  pursue  after  the  plaintiff  and  tahi^' 
IShe  proceeded  to  state  that  the  same  evening  she  herself  *^ 
into  the  breakfast-room  and  saw  the  three  spoons,  and  that !« 
thought  she  had  left  them  there,  and  that  she  was  then  sent  bj 
her  mistress  with  a  message  to  the  plaintiff,  which  she  delivered* 
already  stated.     It  was  further  proved  that  the  defendant  aft^ 
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3,  notwithstanding  her  message  to  the  plaintiff,  refused  all     ^HirBBt 
ation  or  apology,  and  asserted  that  although  the  spoons  had      sayagb. 

found,  she  believed  that  the  plaintiff  had  placed  them  in  the       

ifast-parlour  with  intent  to  steal  them*  At  this  stage  of  the  ^^^^* 
ladings,  it  appearing  that  the  defendant  was  then  at  a  distance  jurUdkium^ 
home  and  unable  to  attend  in  person,  and  that  there  were  im-  Fabe 
nt  points  to  which  only  the  parties  could  speak,  it  was  thought  ^^^^^^^ 
that  opportunity  should  be  afforded  her  of  giving  evidence,  proieeuticm. 
80  disposed,  of  terminating  the  suit  amicably ;  and  with  the 
t  of  the  parties  the  cause  was  adjourned  to  the  20th  August, 
bat  day  the  defendant  did  not  appear  in  person,  nor  haa  she 
anything  to  stay  proceedings.  jBut  the  question  of  jurisdic- 
i^as  again  raised,  it  being  contended  that  the  cause  of  action,  if 
was  a  malicious  prosecution,  of  which  the  County  Court  had 
cognizance.  The  authority  mainly  relied  upon  was  Janes  y. 
ey,  20  L.  J.  (N.S.)  483,  Q.  B.;  1  County  Court  Cases,  559, 
ed  by  Wightman,  J.,  upon  a  rule  for  a  prohibition  to  the 
3  of  the  County  Court  of  Surrey,  holden  at  South wark.  And 
ly  be  admitted  that  the  oases  so  far  resemble  each  other  in 
respective  facts,  and  that  the  language  of  the  learned  judge 
ported  is  such  as  to  afford  room  for  argument  in  support  of 
•bjection  now  made.'  It  is  of  importance,  however,  that  the 
liction  of  courts  should  be  well  defined  and  understood,  in 
*  to  which,  in  the  present  instance,  it  is  necessary  to  ascer- 
if  possible,  the  legal  signification  and  import  of  the  term 
secution.''  For  any  formal  definition  of  it  I  believe  the  books 
be  searched  in  vain ;  but  it  will  hardly  be  contended  that  the 
is  used  in  our  law  in  the  lax  and  general  sense  in  which  it  is 
ed  to  any  ordinary  object  of  pursuit,  or  that  it  has  not,  when 
ically  employed,  a  limited  and  technical  meaning.  I  think 
3;  and  that,  giving  to  the  word  the  utmost  latitude  of  meaning 
ase  admits  of,  it  imports  the  use  and  putting  in  action  against  an 
led  party  of  some  or  one  of  the  forms  and  instruments  which 
aw  provides  for  making  wrong-doers  amenable  to  its  penalties, 
ieve  no  text-book  or  authority  can  be  cited  inconsistent  with 

Eroposition  thus  stated.  Indictments,  informations,  warrants 
e  usual  foundations  of  these  actions,  and  the  legal  termina- 
of  the  proceedings  must  be  averred  and  proved.  In  Phillips 
ividence,  after  stating  the  necessary  proofs  in  terms  which  can 
r  only  to  formal  proceedings,  by  indictment  or  otherwise,  at 
the  author  adds, ''  the  essential  ground  of  this  action  is,  that 
^al  prosecution  was  carried  on  without  probable  cause."  In 
iter  V.  Royle,  1  Camp.  187,  which  was  an  action  of  trespass 
alse  imprisonment,  the  defendant  falsely  stated  to  the  com- 
ler  of  a  pressgang  that  the  plaintiff  was  liable  to  be  impressed ; 
s  held  that  the  action  in  that  form  was  maintainable,  and,  per 
EUenborough,  'Hhat  is  not  like  a  malicious  prosecution, 
e  a  person  gets  a  valid  warrant  or  writ,  and  gives  it  to  an 
r  to  be*  executed."  In  Jones  v.  Curreyy  it  does  not  appear 
ber  the  wife  was  taken  under  a  warrant,  but  the  plaint  allies 


l^al  pnwecution.  Haviiig  disposed  of  the  qo 
I  can  have  no  difficulty  in  deciding  that 
plaintiff  ie  entitled  to  recover.  In  Beckmtk 
638,  tho  law  is  thus  laid  down  \)y_  Lord  Ti 
this  distiiiction  between  a  private  individnal 
order  to  justify  the  former  in  causing  the  imp] 
he  must  not  only  make  oat  a  reasonable  groi 
he  must  prove  that  felony  has  actually  been 
s  constable,  having  reasonable  ground  to  susj 
been  coomiitted,  is  authorized  to  detun  the  ] 
inquiry  can  be  made  ^  the  proper  autboritiee 
the  court  the  plaintiff  has  been  subjected  t 
and  suffering  upon  an  unfounded  charge  of  j 
taken  into  custody,  publicly  conveyed  by  tl 
from  place  to  place  as  a  prisoner,  her  boxes  h 
ransacked,  her  person  searchedi  and  the  char] 
before  a  magistrate.  Under  these  circumsta 
in  custody  about  five  hours,  during  which  p 
endured  much  pain,  both  bodily  and  mental 
no  felony  was  committed,  nor  was  there,  T  ai 
just  ground  for  imputing  it.  Upon  discovei 
defendant  appears  at  first  to  have  acted  und 
would  natundly  lead  to  the  exprennon  of  de 
to  make  amends  for  the  injury  thus  inflicb 
person.  I  cannot  but  regret  that  the  defend 
upon  her  first  impression,  bae  aggravated  the 
refusing  compensation,  or  even  apology,  be 
althou^  the  spoons  were  found,  it  is  her  I 
placed  in  the  breakfast-parlour  by  the  plsintifi 
them  off;   a  new  form  of  accusation   unsuj 


COUNTY  COUBTS  CA8S8.  119 

>8equentl7  to  the  delivery  of  this  jadgment,  application  waa     Chitsbs 
ex  parte  to  Mr.  Justice  Willes  for  a  prohioition  on  the      -   ''• 

d  that  this  was  a  plaint  for  a  malicious  prosecution^  and  that        

x)re  the  judge  had  no  jurisdiction  to  try  it;  and  the  learned        1855. 
made  an  order  that  the  writ  should  issue;   but  the  rule  j^^ZZ^ 
mentioned  to  set  aside  that  order  had  since  been  obtained*  jp^^ie 

November  23,  trnprMowiMii 

Chambers  and  Morgan  Lloyd  showed  cause. — The  jurisdiction  -^a^**^ 
\  County  Court  depends  upon  the  question  whether  this  was 
intially  a  plaint  for  malicious  prosecution  or  for  false  im- 
iment.  The  mere  terms  of  the  plaint  are  not  very  important 
J  V.  Curreyy  20  L.  J.  438,  Q.  B. ;  1  County  Courts  Cas.  559) ; 
;h  here  even  the  plaint  itself,  by  the  words  *^  without  reason- 
)r  probable  cause,"  shows  that  the  plaintiff  was  really  com- 
Dg  of  a  malicious  prosecution.  But  the  facts  and  the  judgment 
conclusively  what  the  case  really  was,  namely,  an  action  for 
licious  prosecution,  and  not  for  a  false  imprisonment.  The 
dant  did  no  more  than  put  the  law  in  motion;  she  made 
irge  upon  which,  in  her  absence,  the  plaintiff  was  appre- 
h1;  and  she  therefore  committed  no  trespass:  {Barber  v. 
isoriy  1  Cr.  &  M.  330.)  The  judge  also,  throughout  his  judg- 
,  really  treats  the  case  as  one  of  malicious  prosecution, 
ugh  he  enters  into  an  argument  for  the  purpose  of 
ing  that  there  could  not  be  a  malicious  prosecution  without 
formal  proceeding  by  warrant  or  information  or  indictment. 
X)urt  will  look  at  the  substance  of  the  whole  transaction ;  and 
abundantly  evident  that  the  judge  gives  damages  for  the 
mded  charge.  That  being  so,  prohibition  ought  to  go.  A 
\  cannot  give  himself  jurisdiction  over  a  matter  which  the  law 
excepted  from  his  jurisdiction,  by  treating  it  colourably  as 
ler  matter  over  which  the  law  has  given  him  jurisdiction.  A 
ity  Court  judge  cannot  try  an  action  of  slander,  and  give 
ges  for  the  slander  under  the  name  of  an  assault,  because  the 
er  was  accompanied  by  something  which  amounted  to  an 
It  in  point  of  law.  [Erle,  J. — Sometimes  the  blow  and 
times  the  word  would  be  the  more  grievous  offence.  The 
tiff  must  choose  for  which  he  will  proceed.  Colebidoe,  J. 
le  plaint  here  charges  a  wrongful  imprisonment  by  the  defen- 
,  and  that  is  a  matter  over  which  the  County  Court  has  clearly 
liction.  Now,  suppose  that  the  judge  is  wrongfully  influenced 
B  judgment  as  to  the  amount  of  damages ;  is  that  erroneous 
ion,  or  is  it  excess  of  jurisdiction  ?]  Excess  of  jurisdiction,  if 
ives  damages  in  respect  of  a  matter  which  does  not  properly 
I  under  his  judicial  cognizance.  [Coleridge,  J. — Yet  he 
;  hear  the  whole  case.]  Only  for  the  purpose  of  ascertaining 
far  his  jurisdiction  extends. 

\  Smith  and  T.  W.  Saunders,  contrd. — This  is  a  plaint  for 
ass  and  false  imprisonment,  and  nothing  more.  [Wightman, 
Then  an  action  may  still  be  brought  in  the  Superior  Court 
malicious  prosecution  ?]     Certainly ;  but  the  plaintiffs  would 


418.)  All  the  rest  of  the  case  is  dealt  with  i 
as  mere  aggravation ;  and  even  though  the 
the  amount  of  damages,  should  have  allow 
flue&oed  hj  matters  wnich  he  ought  in  Btrictn 
fitim  his  consideration,  that  would  clearly  be 
of  prohibition. 

LoKD  Campbell,  C.J.,  now  delivered  tl 
court.  In  the  case  we  had  before  us  on  ! 
Savage,  respecting  a  prohibition  to  the  Count; 
on  the  ground  that  under  colour  of  proceetUn 
trespass  by  false  imprisonment,  the  compla 
were,  in  fact,  proceeding  to  try  a  case  of  i 
which  WAS  not  within  the  jurisdiction  of  t: 
opinion  that  the  rule  for  rescinding  the  jud 
Eoade  absolntc.  The  plaint,  as  appears  by  th< 
a  trespass  by  &lse  imprisonment,  a  matter  cle 
diction  of  the  court,  and  there  was  evident 
defendant,  upon  a  suspicion  of  felony,  had  n 
plaint  and  charge  to  the  police,  on  which  tti 
and  took  the  plmntifT  into  custody,  in  whici 
false  imprisonment  would  not  have  been  main 
had  expressly  directed  the  police  to  take  t 
custody,  which  was  an  impnsonment  by  the 
trespass  would  lie.  Upon  the  plunt  for  tha 
County  Court  judge  had  jurisdiction,  though 
oircumstances  in  the  caae.  which  would  propf 
an  action  for  malidous  prosecution.  The  oi 
the  judge  having  in  the  judgment  used  ezpn 
giving  damages  for  a  malicious  prosecution,  ai 
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COURT  OF  QUEEN'S  BENCH. 
January  \5,  1856. 

ACKEOTD  V.  OiLL. 

County  Court — Assistant'clerk — Penalty  for  practising. 

mstant'clerk  of  a  County  Court  is  an  officer  of  such  court  witAsH 
meaning  of  sect,  SO  of  the  9  4r  1^0  Vict,  c,  95, 
'e,  therefore^  such  assistant^clerh  was  alleged  to  have  acted  as  attorney 
%  certain  plaint  in  the  said  court : 

that  he  rendered  himself  liable  to  be  sued  for  the  penalty  of  SQL 
Jer  the  foregoing  section  for  so  acting. 

[IS  was  a  rule  calling  upon  the  defendant  to  show  cause  why 

the  nonsuit  herein  should  not  be  set  aside,  and  a  new  trial 
n  the  ground  of  misdirection, 
e  action  was  brought  against  the  defendant,  who  was  assistant 

to  the  County  Court  at  Knaresborough,  Yorkshire,  to 
er  the  penalty  of  502.,  under  sect  30  of  the  9  &  10  Vict.  c.  95 
Qty  Courts  Act),  for  being  concerned  as  attorney  for  a  party 
)laint  in  that  court. 

e  declaration  stated  that,  after  the  making  and  passing  of  an 
lade  and  passed  in  the  session  of  Parliament,  holden  in  the 
nd  10th  years  of  the  reign  of  our  sovereign  lady  the  Queeo, 
led  An  Act  for  the  more  easy  Recovery  cf  Small  Debts  and 
inds  in  Englandy  the  defendant,  then  being  an  officer  of  the 
ity  Court,  holden  at  Knaresborough  in  the  aforesaid  county, 
it,  the  assistant-clerk  of  that  court,  was  directly  concerned  as 
ney  for  one  Sarah  Fothergill  in  a  proceeding  in  the  said 
^;  to  wit,  in  a  plaint  entered  and  action  pending  in  the  said 
:,  wherein  the  said  Sarah  Fothergill  was  plaintiff,  and  one 
3t  Stables  Ackroyd  was  defendant,  contrary  to  the  said  statute, 
eby  the  defendant  forfeited  for  bis  said  offence  the  sum  of 
!^c.  A  second  count  was,  for  that  being  an  officer  of  the  sidd 
>  to  wit,  an  assistant-clerk,  he  caused  to  be  issued  out  of  the 
bounty  Court  a  summons  to  the  said  S.  S.  Ackroyd.  The 
lant  pleaded  not  guilty. 

the  trial  at  the  last  assizes  for  Yorkshire,  the  plaintiff,  under 
Section  of  the  learned  judge  (Piatt,  B.),  was  nonsuited  on  the 
4  that  an  assistant-clerk  did  not  come  within  the  terms  of 
^. 

oect.  29  it  is  enacted,  ^^  that  no  clerk,  treasurer,  high 


He  24th  BGctioD,  after  providiDg  for  the  a 
for  every  court  by  the  judge  of  the  court,  8i 
of  the  Lord  ChaDcellor,  enacts  that,  "id  csm 
each  asBistant  clerks  as  may  be  necessary  a 
pud  by  the  clerk  of  the  conrt." 

Addiaon  novr  showed  cause,  and  contend 
clerks  referred  to  in  sect.  24,  of  whom  the 
one,  do  not  come  within  the  description  of  " 
30,  which  must  be  taken  to  mean  other  ofEcc 
the  parties  named  in  the  prior  portion  of  the 
tation  clause  (sect  142)  giving  no  such  exte: 
word  "clerk,"  and  the  assistant  clei^  beinff 

E Dinted  by  the  clerk  of  the  court  to  asmBt  a. 
eing  paid  by  him,  being  tberefore  no  mc 
County  Conrt  than  an  attorney's  clerk  woult 
court  [LoBD  Campbell,  C.  J. — There  is 
which  says  anything  about  the  appointment 
Here  an  as»stant  c^rk  is  appointed  ezpreaal] 
of  this  statute.]  It  only  empowers  the  derk  ol 
appcnnt  an  assistant  clerk  if  he  thinks  proper 
paid  by  him.  [Losd  Campbell,  C.  J. — T 
the  same  objection  to  an  assistant  clerk  actiiu; 
case  as  a  chief  clerk.]  The  chief  clerk  is 
asastant  clerk.  This,  being  a  highly  penal  dan 
strictly.  Upon  the  same  groand  it  might 
nnder-buliSs  appointed  by  the  high  bailiff  ' 
officers  of  the  court.  The  words  m  sect  30 
to  apply  to  such  other  clerks  as  are  express; 
each  as  a  deputy-<derk  under  sect  26,  or  ai 
provided  for  under  sect.  25.     The 
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act,  he  would  not  be  affected  by  anything  contained  in  the    Ackbotd 
id  act,  and,  moreover,  the  express  mention  in  the  second  act  of       q^ 

;ant  clerks  shows  that  the  Legislature  did  not  intend,  in  the       

Bu;t,  to  include  them  by  implication.  i®^^ 

Hilly  Q.  Ci  and  Hardyy  contrd,  were  not  called  upon.  Atsiskau-derh 

>RD  Campbell,  C.  J. — I  should  certainly  have  been  disposed,  —PmaJty  /or 
3ut  the  assistance  of  the  subsequent  statute,  to  have  held  that  praoUsmg. 
efendant  came  within  the  operation  of  the  first  act  as  ^^  an 
)T  of  such  court"  He  is  of  the  same  kind  and  character,  and 
ithin  the  terms  named.  But  all  doubt  is  removed  by  the 
lection  of  the  subsequent  act.  That  statute  is  not  an  original 
ite,  but  is  to  be  construed  with  the  former  act.  It  makes  no 
office,  but  refers  to  the  offices  under  the  old  statute.  If 
party  is  an  assistant  derk,  why  then  he  is  an  officer  of  the 
t. 

IGHTMAN,  J. — I  am  of  the  same  opinion.  Even  under  the 
act  alone  I  should  have  held  the  party  to  have  been  an  officer 
le  court,  for  he  is  expressly  referred  to  in  sect.  27,  which 
to,  ^^  that  the  clerk  of  each  court,  with  such  assistant  clerks  as 
said,  shall  issue  all  summonses,  warrants/'  &o.  It  is  difficult 
e,  therefore,  that  the  court  could  not  take  cognizance  of  his 
r  one  of  its  officers.  But  all  doubt  is  set  at  rest  by  the  terms 
e  subsequent  statute ;  there  it  is  expressly  shown  that  assbtant 
jR  are  officers  of  the  court 

=U)MPTON,  J. — I  think  the  words  ^'  or  other  officer  of  any  such 
t"  are  used  for  the  purpose  of  including  all  those  parties. 
.  27  shows  that  they  are  officers,  for  it  assigns  them  duties  to 
inn.  It  is  said  that  this  action  is  not  founded  on  the  subse- 
it  act,  and,  therefore,  that  it  ought  not  to  be  considered ;  but 
is  incorrect  The  second  statute  is  used  only  to  show  what 
the  meaning  of  the  Legislature.  The  second  act  expressly 
p8  an  assistant  clerk  as  an  officer  of  the  court,  and  shows  us 
sfore  how  we  ought  to  construe  the  first  statutp.  • 

Buk  absolute. 
^LERiDOE,  J.,  had  left  the  court) 


January  12,  1856. 

BouBNE  e.  South  EASTEair  Raii.w 

Cbmjy  ConW— TVoAi^itim— 7ld«  to  ta» 
fm  order  to  obtavn  a  prohibi/ion  on  the  gromm 
poreal  or  tncorporeal  kereditamcnt  eoma  m  g\ 
parly  mai/  apply  at  any  time  to  the  Siiperio§ 
faett  upon  affidavit,  and  it  not  bound  to  mui 
CoMMty  Court,  and  raise  the  objection  there  in  . 
7%e  Qntniy  Court  hoi  juritdietion  to  entertai 
corporation, 

WILDE,  having  obtiuned  a  rule  nisi,  to  th 
Conrt  of  KeDt  for  a  probibitioD  od  the  g 
as  incorporeal  hereditament  CRine  in  qaeedoE 
plaint  was  entered  in  the  County  Court  of  Ta: 
priving  of  the  use  of  a  cart-way  leading  from  a 
to  a  certain  public  highway.  Toe  phunt  stood  1 
13,  when  an  objection  waa  taken  by  the  < 
that  the  defendants  being  a  ooipotation,  tli 
no  juriadiction  in  the  matter.  This  objectioi 
the  further  hearing  of  the  plaint  adjourned; 
the  title  to  an  incorporeal  hereditament  con: 
not  then  uigcd.  Aflerwards,  a  aumuions  f( 
taken  out  and  the  matter  referred  to  the  cour 
vita  the  defendants  said  that  they  did  not  ad[ 
claimed,  and  that  it  was  in  effect  extingui 
conveyance  to  them  in  1849  of  certain  land 
of  the  plaintiff's  form,  for  which  he  receivec 
The  plaintiff  in  his  affidavit  said  that  such 
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efendants  to  have  come  and  sfud.  Our  defence  involves  an 
ry  into  a  title  to  an  incorporeal  hereditament;  the  judge 
d  be  bound  to  say  whether  that  defence  was  band  fide  raised 
5t;  {LiUey  v.  Harvey^  5  D.  &  L.  648.)  The  matters  relied 
by  the  defendant  do  not  interfere  with  the  right  of  way 
led  by  the  plaintiff.  Secondly,  as  to  the  objection  of  the 
idants  being  a  corporation.  [6y  the  COUBT. — We  all  agree 
there  is  nothing  in  that  objection^] 

^RD  Campbell,  C.  J. — As  to  the  application  being  prema- 
you  can  never  apply  too  soon  for  a  prohibition ;  you  may 
too  late.  Here  the  particulars  of  the  plaint  show  primd  facie 
m  to  an  incorporeal  hereditament,  and  the  affidiavits  show 
he  defence  is  upon  the  title. 

OHTMAN,  J. — Primd  facie  the  title  comes  in  question* 
3MFroN,  J. — You  may  always  go  into  the  question  of  juris- 
:i  upon  affidavit,  and  are  not  bound  to  wait  until  the  trial  in 
to  raise  it ;  if  it  were  not  so,  almost  all  the  prohibitions  that 
>een  issued  are  wrong.  Here  the  facts,  which  show  that  an 
y  into  the  title  to  an  incorporeal  hereditament  comes  in 
on,  are  brought  before  us  in  the  first  instance  upon  affidavit, 
le  other  side  do  not  show  that  it  is  not  intended  to  raise  this 
on  bond  fide. 

Bute  absolute. 
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Oaklbt  7.  The  PoRTSMonxH  and  Btdb  Stkim 
Navigation  Compakt. 

Common  carrier — Accident — Act  of  God. 

To  excuse  a  cotamon  earner  from  liability  Jbr  an  ttecidtiU  on  iji"" 

that  U  arose  from  an  act  of  God,  the  accident,  whatrrrr  ii  "fl^ 

mvsl  be  iiveneAelmiap  and  inevitable,  and  not  rueJi  ai  *»/*'i  ■■ 

great  foresight  and  with  energy,  care  and  tkill,  have  bcrn  prriati 

THIS  waa  sin  appeal  from  the  decision  of  the  juJgc  ef  * 
Hampshire  Counly  Court,  The  action  waa  imoglill' 
recover  29/.,  the  value  of  goods  and  merchaadise  of  th«  [J*™ 
alleged  to  have  been  lost  turough  the  negligence  of  the  defe"'* 
to  whom  they  had  been  entrusted  to  carry  in  that  capKilJ* 
common  cnrriere.  It  ajipeared  that  the  defendants  cam  m  it* 
business  by  steamboat  between  Portsmouth  and  Ryile,  wt^  ■* 
they  had  entered  into  a  contract  with  the  plaintiff,  who  is » t* 
mon  carrier  by  land,  for  the  conveyance  of  goods  between  tim 
places,  and  that  one  of  their  barges  had  been  set  asidf  f>i  '* 
express  purpose  of  conveying  the  goods  of  the  said  plaintiff  w* 
the  Solent.  In  January,  1 854,  this  barge,  filled  with  goods  bdiif 
ing  to  the  plaintiff,  was  being  towed  by  a  steamer  belonging '* " 
defendants,  called  the  Princess  Royal,  from  Portsmoulb,  * 
practice  being  to  call  at  Go8|K)rt  for  jtassengera ;  and  it  so  htjip**, 
that  on  this  occasion,  the  weather  being  boisterous  at  ibe  li"''* 
her  arrival  at  Goaport,  the  Prince  of  Wales,  also  belongii^  W  * 
defendants,  was  leaving,  and  there  being  a  considerable-'*" 
the  time,  it  became  necessary  to  stop  the  Princess  Royal,  wba^ 
the  barge  was  driven  against  the  stem  of  the  Princess  Rufi^M 
was  tliereby  damaged,  and  sprung  a  leak,  and  was  obliged  to  i* 
ashore,  and  part  other  cargo  was  lost  or  damaged. 

On  this  state  of  facts  the  judge  of  the  County  Court"!' 
opinion  that  the  defendants  were  guilty  of  n^ligenc^  uid  ^ 
judgment  agiunst  them  accordingly,  ag^nst  wlkich  thef  ^ 
appealed. 

Hayes  for  the  appellants. — This  is  a  special  contract,  and '" 
parties  are  not  in  the  position  of  common  cairien.     Hie  aocidal 
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ith,  occurred  by  the  act  of  God ;  that  is  to  say,  something     Oiklbt 
Dvercomes  the  foresight  of  man,  and  renders  the  accident  Portsmouth 
able :   (^Forward  v.  Pittardy   1  T.  R.  27 ;  Amies  v.  Stevens,    and  Btdb 
1.  1 28  ;   Tre7it  Naviffaiion  v.  ^aod,  East,  25 ;  Geo.  3,  B.  R)       Steam 
ERSON,  B. — Here  the  stopping  of  the  boat  was  surely  the  ^cwImtt* 

r  man.]     There  was  no  negligence ;  the  accident  arose  from        

7  natural  causes.     The  case  of  Amies  v.  Stevens  is  not  dis-        1^56. 
shable  from  the  present.     Abbott  on  Shipping,  382  ;  Story  commnomiim 
ilments,  330,  were  also  referred  to.  ^Aoddmu-^ 

M.  Cooke  contriL — There  is  nothing  to  prevent  common  AaqfGcd, 
rs  making  special  terms  for  the  more  convenient  conduct  of 
business,  and  it  is  found  on  the  case  that  defendants  carried 
nmon  carriers,  and  their  liability  in  that  capacity  is  not 
d.  It  is  not  necessary  that  there  should  be  actual  negligence 
e  part  of  the  carrier ;  he  is,  in  fact,  an  insurer :  {Richards  v. 
Amdon,  Brighton  and  South  Coast  Railway  Company ,  7  C.  B. 
158.)  The  question  whether  this  was  or  was  not  the  act  of 
^as  never  brought  before  the  County  Court  judge ;  but  there 
pretence  for  that  argument^ — the  accident  was,  m  fact,  caused 
!  stopping  of  the  Princess  RoyaL  (He  also  referred  to  Abbott 
ipping,  383.) 

DERSON,  B. — I  think  we  are  all  satisfied  that  this  accident 
ot  caused  by  the  act  of  God. 

.RTiN,  B. — Just  so.  An  accident  caused  by  the  act  of  Gk>d 
)  something  overwhelming — not  merely  an  accidental  oir- 
ance,  such  as  appears  to  have  happened  in  this  case. 

Appeal  dismissed. 


L  2 


Dbntoh  v.  The  Gbeat  Northebn  Bai 

Timt-tabiet — lAabiiitjf  of  reaiwayi  for  fahe  * 
A  railvay  Hnte-tahle,  ianted  with  the  authoribf  ^ 
that  a  train  mould  leave  P.  for  II.  at  7  p.m. 
IT.  ivat  over  the  linet  of  three  ditlinet  raibea 
company  had  lerved  the  defendant^  eompatu/ 
vMnUd  £teontiiuK  the  7  p.m.  tratJ*  to  H.    Notwi 
the  time-tablet  were   iuued  and  coiUinmed  pvi 
without  attg  alteratioH  by  the  defendant^  eompa 
station  at  P.: 
Held,  that  they  were  regpoiuible  to  partiei  who  op 
for  tuch  tram  to  H.for  damages  nutained  by  t 
ntck  train  not  going  at  advertised  i»  the  lime-la 
Both  OH  the  ground  of  contract  and  tort.     Cromp' 
the  ground  of  contract. 

11HIS  was  an  appeal  from  th^  dednon  c 
.  Bloomsbury  County  Court,  Middlesex,  fia 
5L  lOs.  under  these  ctrcuiustances : 

The  plaintiff  was  a  civil  eogineer,  and  had 
borough  ou  the  25th  March,  1855,  and  at  Hi 
day.  AccordiDgly  he  went  to  Peterborough  oi 
1855,  intending  to  go  on  to  Hull  by  the 
having  seen  in  various  places  time-tables  foi 
March  published  by  the  defendants,  and  he  pr 
The  Hull  train  was  therein  stated  to  leav 
7  p.m.  On  the  evening  of  the  25th  of  Marc 
to  the  Peterborough  station,  and  applied  for  i 
was  then  informed  that  the  train  did  not  go  fi 
junction,  and  that  there  was  no  trun  by  wh 
Hull  that  night.     The  line  from  Peterborough 

of    narts    of    rnllnrnvin    nf     t.)iri>f    HilFprPnt.    mi 
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''  they  should  cease  running  the  train  to  Hull  which  theretofore      Dbhtoh 
Peterborough  at  7  p.m.     The  defendants,  however,  had  then       grbat 
pared  their  March  time-tables,  with  the  time  for  such  train  at    NoBTHiuuf 
m.,  as  it  had  been  theretofore,  and  such  time-tables  were  issued     ^^^^J^ 

published  without  any  alteration  or  notice  of  the  discontinuance       

;ne  train  in  question.     There  was  a  notice  on  the  time-tables        1856. 

'  the  company  made  every  exertion  that  the  trains  should  be  -,.  ~n^ 

ctual,  but  that  they  did  not  hold  themselves  responsible  for  delay.    jUa6t%  qf 

as  found  that  the  plaintiff  had  made  arrangements  on  the  faith      railway 

he  train  in  question  running  as  stated  in  the  defendants'  time-  ^S^KflBteLwiili 

is,   and  was  misled  thereby.      The   consequence  was,  the      tkenm, 

I  tiff  could  get  no  further  than  the  Milford-junction  on  the 

t  of  the  25th  of  March,  and  when  he  arrived  at  Hull  the  next 

lie  was  too  late  and  lost  his  appointment*.    The  damage  sus- 

d  by  the  plaintiff  was  5/.  10^. 

:Mj/nard  for  the  plaintiff. — There  was  either  a  contract  between 

plaintiff  and    the    defendants  which  was    broken    by  the 

tciants,  or  there  was  a  false  representation  by  the  defendants, 

tonsequential  damage  to  the  plaintiff  for  which  the  defendants 

sxble.     First,  as  to  the  contract :  the  case  of  the  publication 

time-table  by  a  railway  company  is  analogous  to  that  of 
viblication  of  a  reward  for  the  apprehension  of  an  offender ; 
^ract  is  created  with  the  individual  who  satisfies  the  condi- 
•  {fVilliams  v.  Carwardine,^  B.  &  Ad.  621.)  The  condition 
ime-table  is  that  a  party  shall  purchase  a  ticket  for  a  certain 
»    and  the  promise  by  the  railway  company  is  that  a  train  shall 

for  that  place  at  the  given  time.     A  carrier  of  goods  is 

1  to  receive  goods  duly  tendered,  and  the  same  rule  should 

to  carriers  of  passengers.     Secondly,  the  defendants  are 

for  a  tort.      They  make  a  fabe  representation  to  the 

^iS*a  damage;  and  they  knew  that  the  representation  was 

And  although  a  jury  should  say  that  they  acquitted  the 

<3ants  of  fraud,   it  would  still  be  a  false  representation  for 

X  the  defendants  are  liable :  {Johnson  v.  Hie  Midland  Railway 

^Gnyy  4  Ex.  367 ;  Bennett  v.  The  Peninsular  Steamboat  Com^ 

.  6  C.  B.  782.) 

>  Hill  {Johnston  with  him). — This  is  a  most  important  case  to 
''ay  companies.  TLord  Campbell,  C.  J. — Yes,  we  are  now 
^termine  what  liability  the  companies  incur  by  the  publication 
^eir  time-tables.]  Here  no  ticket  was  issued  to  the  plaintiff  for 
1.  [Lord  Campbell,  C.  J. — ^It  is  clear,  and  has  often  been 
ded,  that  when  a  ticket  has  been  issued,  it  makes  no  difference 
ther  the  company  is  the  owner  of  the  whole  of  the  line  to  be 
ersed  or  not ;  they  thereby  make  an  express  contract,  and  are 
id  by  it.]  The  time-table  creates  no  contract  with  the  public; 
Q  only  be  evidence  of  a  contract.  It  bears  no  analogy  to  the 
of  handbills  for  rewards.  There  the  party  entitled  to  the 
rd  performs  work  and  contributes  labour,  for  which  an  implied 
ise  to  remuneration  arises.  [Lord  Campbell,  C.  J. — Do 
ail  nay  companies  invite  custom  by  their  time-tables  ?    Is  it 


"  table  ooald  ooly  amount  to  an  offer  to  contn 
defendEDts  are  not  liable  for  the  Btoprage  c 
North-Eaatem  Compan;.  The  Kortb-Eastei 
act  that  caoBcd  the  damage.  At  the  time  tl 
printed  the^  were  true.  Then  the  North-Ea 
GontinDea  the  train.  Then  were  the  Great 
Company  bound  to  publish  new  time-tablea? 
C.J. — Are  they  justified  in  continuing  Umi 
know  to  be  false  ?]  Here  it  was  only  fidse  aa 
another  company. 

LoKD  Campbell,  C.J. — -This  case  is  of  ve 
both  to  railway  companies  and  to  the  public, 
railways  would  not  be  that  benefit  and  acconuni 
which  they  ought  to  be,  if  representations  n 
tables  are  to  be  treated  as  so  much  waste  p 
considered  as  the  foundation  for  a  contnicL  J 
the  plaintiff  is  entitled  to  recover,  both  on  tbi 
was  a  contract,  and  also  a  false  repreaentatioi 
that  there  was  a  bindine  contract,  and  to  beju 
company  ahould  publish  in  express  terms  th 
that  customers  would  come  to  a  particular  ata 
hour,  a  train  would  be  passing  at  that  hour 
and  that  any  person  who  paid  his  fare  should 
that  station  to  another  stadon.  Why  would  n 
contract ;  there  ie  both  a  promise  and  a  good  cc 
not  the  time-table  amount  to  such  a  conti 
one  who  reads  it  understands  that  at  the  partii 
be  a  train  passing  from  Peterborough  to  ] 
person  who  comea  will  be  accommodated  with 
fare.  A  passenger  makes  all  his  arrangementi 
promise  in  the  time-table  being  performed,  ai 
result  to  any  person  who  came,  having  made  his 
view  to  it.  and  tendered  his  fare.     The  nmmis 
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sre  any  reason  for  not  performing  it    It  makes  no  difiSerence     ^•^*^ 
he  whole  of  the  line  is  not  the  property  of  the  defendants ;       q^t 
enough  that  the  time-table  says  tnat  the  train  runs  from    Nobthbbh 
borough  to  HulL     It  is  allowed  that  if  the  company  had     Railway 
a  ticket  from  Peterborough  to  Hull^  it  would  have  maae  no       _lf^* 
^nce  that  the  whole  line  from  Peterborough  to  Hull  does  not       1856. 
g  to  the  defendants.     The  defendants  md  not  inform  the        ~77 
t  how  much  of  the  line  belonged  to  them,  and  how  much  to    i^aaa^  ^ 
(9  but  they  undertook  that  a  train  should  go  from  Peter-      mOMy 
gh  to  Hull.    It  was  stated  in  the  argument  that  this  would  fJPJJJ*^^ 
r  the  company  liable,  even  although  by  some  vU  mtgor^  tft^    ^ 
tut,  they  should  be  prevented  from  completing  their  contract, 
looking  at  the  nature  of  the  contract,  there  may  be  certain 
tiions  which  are  implied.    As  in  the  case  of  a  policy  of  marine 
uice  the  perils  of  the  sea  are  excepted,  so  in  tnis  case  may  be 
srils  of  the  land ;  as  if  a  train,  without  any  fault  of  the  corn- 
should  be  prevented  from  going,  by  an  inundation  or  by 
convulsion  of  nature.     I  cannot  see  any  inconvenience  as 
to  arise  from  this  principle  being  .laid  down.     It  has  been 
^ted  that  the  decision  here  may  be  applied  to  the  sailing  of 
Now,  suppose  a  ship  advertised  as  lying  in  St  E[athenne's 
:s,  and  that  it  would  carry  goods  to  Calcutta  at  a  certain  rate, 
it  within  a  certain  time ;  and  suppose  that,  reiving  on  those 
mentations,  goods  are  sent,  and  the  sender  is  then  told  that 
arties  have  changed  their  minds,  that  they  have  got  a  better 
bt,  and,  instead  of  going  to  Calcutta,  the  ship  is  going  to 
lica ;  I  think  that  in  such  a  case  an  action  could  be  main- 
d  against  the  parties,  who  made  such  representations  and 
ed  into  such  an  engagement,  by  a  person  who  has  acted 
them  and  is  prejudiced  thereby.     With  respect  to  the  other 
id,  I  think  the  case  is  still  more  clear.     This  time-table  was 
and  contained  what  the  law  calls  a  false  and  fraudulent 
sentation ;  and  would  not  an  action  lie  for  wilfVilly  publish- 
t,  even  after  notice  had  been  ^ven  to  the  defendant,  that 
train    would    be    discontinued?      And   after    notice    from 
North -Eastern  Railway,  not  only  were  not    fresh    time- 
9  not  substituted,  but  the  old  ones  continued  to  be  issued 
I  to  the  25th  March,  when  the  plaintiff  saw  the  bill  at  the 
m  of  the  defendants,  and  received  one  on  that  very  day. 
not  this  an  assertion  on  the  defendants'  part  that  a  train 
1  run  that  evening  from  Peterborough  to  Hull  ?     That  was 
se  representation.     Did  not  the  de^ndants  know  it  to  be 
^  Why,  the  company  received  notice  from  the  North  Eastern 
tray  Company  that  the  train  would   be  discontinued.    The 
dants  had  represented  that  a  train  would  run  to  Hull  at  7 
knowing  that  representation  to  be  false,  and  the  plaintiff 
faith  to  the  representation,  goes  to  the  station,  finds  there  is 
ain,  and  suffers  a  pecuniary  loss  in  consequence.     It  is  an' 
lished  rule  of  law,  that  where  a  false  representation  is  made 
iiigly>  to  which  another  party  gives  credence,  he  has  a  remedy 
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hy  sction  i^tunst  the  person  who  has  made  tbe  representation  k 
any  injury  Be  may  sustain  therefrom,     I  am  therefore  of  oj«b« 
that  the  judgment  of  the  court  below  was  right,  and  ouglit  tn  k 
K*iLw*T     affirmed. 

Coup  AWT.        WiGHTMAN,  J. — I  am  of  the  same  opinion.     By  the  publicuia 
1856.       of  the  time-table  it  seems  to  me  that  during  the  whole  of  HuA 

the  company  undertake,  or  promise,  to  any   of  the  public  wta 

^^JJ^^~T  choose  to  take  tickets,  that  a  train  will  run  to   Hull  at  7  p-m.   It 

raOmof       18  881(1  that  that  makes  the  company  liable,  e«en  if  the  train  r*—" 

conpoHui  far  be  presented  from  running  by  mevitable  accident ;   but  it  Mu_  _ 

^^Am^Hr^  me  that  inevitable  accident  would  come  witliia  the  limitaUoo  ii 

the  time-table,  that  the  company  only   undertook   for  tbe  tnii 

arriving  as  near  the  times  appointed  as  may  be,  and  that  thej  *xt 

I  not  accountable   for   delay.      I  think   that   the  time-table  im 

amount  to  a  holding  out  a  promise  to  the  public,  and  that  there  ii 
a  contract  created  if  A.  presents  himself  at  the  station  for  a  ticki^ 
according  to  the  announcement  in  the  time-table.  Bnt  wbetlcr 
or  not  there  is  such  a  contract,  I  am  of  opinion  that  the  defetuiuti 
are  liable  in  an  action  upon  the  case,  because  they  have  imiiKtJ 
the  plmntifT  to  do  an  act  to  \\\&  prejudice  by  tbcir  false  repma- 
tatioQ,  which  they  knew  to  be  false. 
Crompton,  J. — I  am  also  of  opinion  that  the  plaintiff  ■ 
entitled  to  recover.  I  agree  with  what  has  been  said,  thst 
action  for  deceit  would  tie  against  the  defendants.  They  n_ 
a  matter  which  is  false  in  their  own  knowledge.  They  bold  oit 
that  false  representation  to  everybody  who  reads  their  lime-taUb 
And  I  am  also  inclined  to  think  that  an  action  for  breach  of  dirtj 
would  lie  against  the  company  for  not  taking  passengers  accordinf 
to  their  announcements  m  the  time-tables.  It  is  laid  down  ii 
Story  on  Bailments,  that  it  is  the  duty  of  carriers  to  tab 
passengers  when  they  present  themselves  according  to  the  pro- 
fessed announcements  of  the  carriers.  It  would  be  verydangeron 
not  to  hold  railway  companies  public  carriers  for  pnseengera.  But 
I  entertain  some  doubts  whether  a  contract  can  be  implied  frcm 
the  annonncemcnta  in  time-tables ;  but  I  do  not  think  it  necesHi; 
to  decide  whether  they  hold  out  a  general  promise  to  the  world.  At 
the  same  time  I  do  not  mean  to  say  that  this  may  not  be  the  cax. 
JudgmaU  affirmtd. 


k_. 
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l1¥LEY  17.  The  North  Staffordshire  Railway  CoMPAirr. 

mniy  Court  appeal — Action  against  railway  company  for  nondelivery 
— Companies  using  a  joint  station — Liability  for  laches. 

e  plaintiff  brought  his  action  against  the  railway,  company  for  non* 
l^Uvery  of  certain  goods  sent  for  the  purpose  of  exhibition  at  an 
tpricuUural  meeting : 

Uiy  that  the  judge  of  the  County  Court  was  right  in  leaving  the 
tmaunt  of  damages  to  the  jury, 

PPEAL  from  the  decision  of  the  judge  of  the  County  Court 
L.     of  Cheshire,  holden  at  Nantwich. 

Fhis  was  an  action  brought  to  recover  the  sum  of  35Z.  by  way 
damages,  on  the  grounds  stated  in  the  following  particulars : — 
Fo  loss  sustained  by  the  plaintiff  in  his  trade  or  busi-    £    s.     d. 
ness  of  an  ironmonger  and  vendor  of  agricultural 
machines  and  implements,  through  the  nondelivery 
of  a  quantity  of  such  agricultural  machines  and  im- 
plements in  due  time  at  the  show-yard  of  the  recent 
show  of  the  South  Cheshire  Agricultural  Society, 
held  at  Congleton,  in  the  county  of  Cheshire,  on 
the  6th  day  of  September  last,  which  said  machines 
and  implements  were  delivered  into  the  custody 
of  the  said  company  for  that  purpose,  at   their 
station  at  Crewe,  in  the  said  county  of  Chester, 
on  the  5th  day  of  September  last,  at  10  30  a.m  ...     30    0    0 
I?o  expenses  thereby  wrongfully  occasioned  to  the 
said  plaintiff  by  the  said  defendants  in  regard  to 
the  said  machines  and  implements,  and  in  and 
about  the  deportation  thereof  to  and  fro  ...       5     0    0 

£35  0  0 
The  following  statement  comprises  (in  substance)  the  whole  of 
3  evidence  adduced  by  the  plaintiff,  the  defendants  not  calling 
tnesses. 

The  London  and  North  Western  Railway  and  the  North  Stafford 
iilway  unite  near  to  Crewe,  in  the  county  of  Chester,  which 
action  is  the  terminus  in  that  direction  of  the  North  Stafford-* 


n 


iDtended  to  be  carried  to  places  od  the  Loudo 
line;  the  onlj'  difference  being  that,  when  loi 
North  Staffordshire  line,  the  trucks  contwi 
usually  attached  to  an  engine  of  the  Londoi 
Company,  and  coaveyed  by  their  servants 
belonging  to  the.  North  Staffordehire  Coai| 
referred  to,  when  the  London  and  North-W 
done  with  them,  and  they  are  there  left  to 
North  Staffordshire  Company  to  the  places 
trucks  upon  which  the  goods  are  carried  belo 
and  sometimes  to  the  other  company,  as  may 
and  it  was  stated  that  the  proceeds  of  trafi 
and  carried  over  the  North  Staffordshire  I 
between  the  two  companies,  hut  in  what  propc 
A  deed  of  arrangement  between  the  London 
Company  and  the  North  Staffordshire  C< 
taeilitate  the  tranBmiaaion  of  traffic  to  and  i 
railways,  was  put  in  evidence;  but  it  did  n 
espreasly  for  the  case  of  goods  airivinfir  at  C: 
roads,  or  otherwise  than  by  railway.  The  fo 
the  deed  were  read : 

Sixth  article :  "  That  all  traffic  from  Lii 
any  place  between  Liverpool  and  Crewe,  or 
Crewe,  to  any  station  on  the  North  Stafibr 
the  eastern  districts  of  England  (by  which  e 
this  article  ia  meant  all  places  lying  east  of  a 
for  which  the  North  Staffordshire  line  of  rai 
Wallingford,  and  thence  through  Derby,  is 
moat  direct  route,  which  shall  be  under  the  c 
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7)  is  now  the  nearest  and  most  direct  route,  and  which  shall     Cawuet 
ider  the  control  of  the  London  and  North-Western  Company,      North 
any  part  of  their  railway,  shall  be  delivered  or  tendered  to    Stafford- 
^orth  Staffordshire  Railway  Company  at  the  junction  at  or       sbibm 
Crewe,  or  at  the  junction  at  Macclesfield,  as  the  case  may     ^2?l^i. 

o  be  by  them  conveyed  on  their  line  of  railway  between        

re  and  Willington  or  Derby,  or  Macclesfield  and  Willino;ton        1856. 
erbv ;  and  all  the  traffic  from  any  of  the  eastern  districts  of  jf^i^~Lft,y^ 
and,  or  from  any  part  of  the  North  Staffordshire  line  of  rail-      mUwt^ 

to  Liverpool  or  Chester  or  Manchester,  or  to  any  place  oowpoy/w* 
een  Liverpool  and  Crewe  or  between  Chester  and  Crewe,  or  '»'»**»^« 
ly  place  between  Manchester  and  Macclesfield  which  shall  be 
r  the  control  of  the  Northf^  Staffordshire  Railway  Company 
carried  by  them  over  any  part  of  their  railway,  shall  be 
ered  or  tendered  by  the  North  Staffordshire  Railway  Company 
e  London  and  North- Western  Railway  Company  at  the  junc- 
Bt  or  near  Crewe,  or  at  the  junction  at  Macclesfield,  as  the  case 
be,  to  be  by  them  conveyed  over  their  line  of  railway  to 
rpool,  Chester  or  Manchester,  or  to  any  place  between  Liver- 
and  Crewe  or  between  Chester  and  Crewe,  or  to  any  place 
een  Manchester  and  Macclesfield ;  and  the  London  and  North- 
tern  Railway  Company  shall  afford  all  reasonable  facilities  for 
iransmission  of  the  traffic  which  shall  be  tendered  to  them  as 
tsaid,  and  all  other  traffic  which  shall  originate  at  any  station 
le  North  Staffordshire  Railway." 

birteenth  article :  *^  That  the  North  Staffordshire  Railway 
.pany  shall  not,  under  any  circumstances,  run  any  trains, 
nes  and  carriages,  over  or  upon  the  London  and  North- 
item  lines  of  railway  or  any  or  either  of  them,  or  any  part 
9of,  without  the  consent  in  writing  of  the  London  and  North- 
ttern  Railway  Company  for  that  purpose  first  had  and 
ined." 

Was  admitted  that  no  other  portion  of  this  deed  would  affect 
IQestions  at  issue  in  this  action,  and  no  further  evidence  was 
ced  as  to  the  pecuniary  or  other  arrangement  between  the  two 
^nies.  It  was  shown  that  the  London  and  North  •Western 
^e  North  Staffordshire  Company  were  respectively  carriers 
the  whole  of  their  own  lines,  but  not  over  the  lines  of  each 
^ ;  and  there  was  no  proof  that  the  London  and  North- Wes- 
Company  had  ever  given  such  written  consent  as  was  required 
^e  deed  of  arrangement  to  the  passing  of  North  Staffordshire, 
Engines,  &c.  over  their  railways. 

^  the  5th  September,  1854,  the  plaintiff  sent  a  quantity  of 
Cultural  implements,  with  proper  directions  to  be  forwarded 
^  Crewe  to  Congleton,  a  station  on  the  North  Staffordshire 
» intending  to  exhibit  them  at  the  South  Cheshire  Agricultural 
W,  which  was  held  at  Congleton  on  the  6th  September. 
*he  goods  were  delivered  at  Crewe  station,  where  they  were 
ived  in  the  customary  way  bv  the  London  and  North- Western 
ipany's  servants,  and  loadea  in  one  of  their  own  trucks  in 


seDding  them  was  defeated,  and  the  goods 
without  bein?  anpacked. 

The  plaintiff's  right  of  action  agtunet  one  i 
was  not  denied  by  the  defendants ;  but  it  w 
the  London  and  North-Western  Company  a 
station  and  the  first  portion  of  railway  over 
to  pass,  and  their  servants  received  the  gooi 
the  mutual  rights  and  liabilitieB  of  the  two  < 
pluntiff'e  right  of  action  was  against  the  Londi 
Company,  and  not  against  the  North  E 
Company. 

It  was  urged,  on  the  other  hand,  that  thf 
brought  [gainst  the  North  Staffordshire  Com 
common  carriers  from  Crewe  to  Congleton,  a 
performed  by  the  London  and  North-Weste: 
of  receivers,  brokers  and  porters  for  and  on 
Staffordshire  Company. 

The  County  Court  judge  declined  to  nonai 
of  opinion  that  it  was  a  question  for  the  jnr} 

The  plaintiff  Cawley  was  examined  and  cr 
objection  on  either  side,  as  to  the  mode  o 
adopted  in  arriving  at  30/.  over  and  above  I 
as  the  amount  of  damage  he  supposed  hi 
admitted  that  he  had  no  other  data  than  t) 
and  the  orders  he  had  received  at  and  ariainj 
tural  exhibitions  of  the  like  kind,  though  on 

The  County  Court  judge  lefi  it  to  toe  jur 
turned  upon  the  character  in  which  the 
Western  Kailway  Company  received  the  goi 
if  they  undertook  to  convey  them  to  Conj 
the  contracting  parties,  and  ought  to  have  be< 
then  there  would  be  a  verdict  for  the  presen 
the  iurv  thought  that  the  London  and  No 
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;  if  thev  were  of  opinion  that  he  had  snstuned  an  ^^^^ 

that  defendants  were  primarily  and  legally  responsible^  Nobth 

1  of  what  was  a  reasonable  amount  of  compensation  Statfokd- 

them^  as  it  would  in  a  case  of  assault  and  battery  or  g^j^^y 

COMPANT. 

returned  a  verdict,  damages,  20L  

art  should  be  of  opinion  that  the  action  could  not  be       |f^' 
[ainst  defendants^  then  a  nonsuit  to  be  entered.  Actum  agamtt 

art  should  be  of  opinion  that  the  mode  of  leaving  the      rmhcwf 
amages  to  the  jury  was  incorrect,  then  a  new  triw  was   ^^^^^ 

»  for  the  appellants,  the  defendants  below,  was  stopped 

t. 

)ndent  was  not  called  on. 

OURT. — The  jury  have  said  what  they  think  was  a  fair 

lamages,  and  we  see  no  reason  to  interpose. 

Judgment  far  the  respondent. 


COURT  OF  EXCHEQUER. 

January  26,  1856. 

Hewston  v.  Phillips. 

y  Court  Act — Legacy — Jurisdiction  of  County  Court, 

may  is  given  by  a  will  to  a  party  without  any  trust  being 
n  it,  so  that  it  becomes  a  direct  and  specific  legacy^  the 
ourts,  under  the9  Sf  10  Vict.  c.  95,  s.  65,  hgve  jurisdiction; 
a  legacy  is  given  to  a  trustee  for  another  person,  and  it 
in  examination  of  the  accounts  of  the  testatof^s  estate  to 
first,  whether  there  are  funds  sufficient,  ^c,  then  the  legatee 
>  the  trustee  in  the  County  Court,  as  it  would  be  Jot  a  breach 
nd  the  County  Courts  have  no  jurisdiction. 

lRD  moved  for  a  writ  of  prohibition  to  the  judge  of 
County  Court  of  Lancashire,  to  stav  all  further 
i  upon  this  plaint  in  that  Court.  The  action  was 
r  50/.,  the  amount  of  a  legacy  for  a  larger  sum,  the 
ing  been  abandoned  to  give  the  County  Court  an 
*i8diction.  The  defendant  Mr.  Phillips  was  the  trustee 
)r  under  a  will  which  gave  to  the  plaintiff  the  legacy 
.  The  County  Court  Act,  9  &  10  Vict  c.  95,  s.  65, 
risdiction  where  a  specific  legacy  is  given  direct  without 
this  is  the  creation  of  a  trust,  and  not  cognizable  by  a 


UBI.OU    UtUMUbC    Ul  a  JRUUlClOUip  IKbUUUI.Ul    lUC 

amount  of  a  distributive  Bhare  uuder  &d  intea 
underRwilL"  la  Pearsv.  fFt2nm,6  Ex.833,w] 
property  was  left  by  vill  to  executors  op( 
after  paying  certun  legacies  to  divide  tbe  n 
persons,  it  was  beld  that  tbe  share  in  such  : 
vrithin  the  meaning  of  tbe  65th  section  of  the 
and  that  the  County  Court  had  jurisdictioi 
clfum  made  by  one  of  such  persona  for  his  sha 
plaint  agaiDBt  the  executors.  Unless  this  cs 
County  Court  had  jurisdiction  in  tliis  case,  ■■ 
writ  of  prohibition  should  be  diecharged.  It  t 
ment  of  this  court,  and  delivered  by  Parke,  E 
present  Lord  Chancellor  Cranworth.  It  i 
nave  consulted  Lord  Cranworth  upon  the  qu 
with  ue  in  thbldng  that  this  ia  a  l^;acy.  I 
includes  a  trust,  for  in  a  certain  sense  it  is  a 
to  pay  it  to  the  legatee,"  &o.  [Bramweix, 
to  enforce  the  payment  of  a  legacy  given  to 
not  seeking  to  enforce  a  trust  agunst  tl 
executor  in  this  case,  the  present  defendai 
account,  aad  said  all  the  debts  had  been  pai 
case  of  Peart  v.  Wilton  has  since  been  consd 
Queen's  Bench,  in  Be  FuOtr,  3  EIL  &  BL 
says :  "  In  Peart  y.  fPtltan  the  disdnotion  wa 
an  action  for  a  legacy  and  a  suit  for  the  perfbm 
trust  In  that  case  it  was  held  to  be  a  lega 
And  subsequently  he  says,  the  distinctioii  i 
fViUon  is  between  a  bequest  of  a  l^a^  wbe 
trust  than  tbe  simple  one  imposed  on  an  exec 
bequest  in  trust    That  nuBes  a  very  nice  qtu 


COUNTT  CODBTS  CASES.  189 

JBsJOtWRXiL,  B. — The  case  of  Pears  v.  Wilson  is  a  different  ease     Hxwstoh 

^tiah^  it  is*  not  the  mere  oalling  a  man  a  trustee  that  makes  him    p^^^^j^^ 

fenastee.    Lord  Cranworth  was  asked  if^  in  that  case^  it  was  a 


he  thought  it  was^  and  by  that  it  means  it  was  a  mere       1856. 
_         That  case  is  not,  I  think,  an  authority  against  the  prin-     ^ZJ"_ 
be    ^we  are  now  deciding.     What  is  the  present  case  as  against  jwitdktum  of 
defendant  under  the  teetator^s  will?    Is  it  not  a  mere  trust?  Ci»m%  CSmh. 
tainly  seems  to  be,  and  is  a  mere  charge  against  him  as 
) ;  it  is  a  complaint  against  him  for  a  breach  of  trust,  and 
t^^ng  else,  and  as  such^  the  County  Court,  I  think,  has  no 
ion. 

Rule  absolute  for  a  prohibition. 


COURT  OF  COMMON  PLEAS. 
January  23,  1856. 

^DLAND  Railway  Company  (Appellants)  v.  Bbomley 

(Respondent) 

County  Court  appeal. 

^^tke  plaintiff'  in  the  County  Court  was  a  passenger  by  the  defendanJt^ 

" ;  railway  from  Gloucester  to  Bristol.     When  he  arrived  at  the  Bristol 

^  ierminus  of  the  defendants*  raUuHiyy  he  told  a  porter  of  the  defendants 

ihai  he  wished  to  proceed  by  the  Bristol  and  Exeter  Railway  by  a  train 

iken  about  to  start  to  Torquay.    He  saw  the  porter  place  his  port' 

*    musnteau  with  other  luggage  on  a  truck,  and  proceed  with  it  up  an 

imeUne  towards  the  Bristol  and  Exeter  Railway  platformy  which 

mil^oined  that  of  the  defendants.     He  afterwards  saw  the  truck  upon 

Ae  platform^  but  did  not  see  the  portmanteau  upon  it.    It  did  not 

sfrrive  at  Torquay. 

BeUp  that  it  not  being  stated  that  the  plaintijff  looked  for  the  portmanteau 

^gfon  the  truck^   there  was  no  evidence  to  go  to  the  jury  qf  the 

fortmanteau    having  been  lost  by  the  deftndantSy  there  being  no 

preponderating  evidence  either  way^  but  being  as  much  consiUeni  with 

Us  being  lost  by  the  Bristol  and  Exeter  RaUway  Company  as  by  the 

defendants. 

THIS  was  an  action  brought  in  the  County  Court  of  Glouces- 
tershire, holden  at  Bristol,  to  recover  the  sum  of  21L  16«., 
tibe  value  of  a  portmanteau  and  its  contents,  alleged  to  have  been 
lost  by  the  carelessness  of  the  defendants'  servants.  The  plaintiff, 
lyy  his  plaint  alleged,  that,  on  or  about  the  26th  day  of  April  last, 
be  was  rightfully  possessed  of  a  portmanteau  and  its  contents. 


•' 


|i|||*  comrrr  cooBra  cases*  'JI 

^^^    nd  on  tut  day  plaintiff  ddireied  to  the  delteteti  ii  |fl 
OoMPiuirr     portmaiitaaa  ana  its  oontenta,  and  became  a  paawrtrii^B 
defendants'  railway  from  Gloucester  to  Bristo],  and  the  qm4| 

fer  theusnal  iare  or  reward  to  them  paidbj  the  daintii&  vMW 

135^       safely  and  securely  to  carry  and  oonvey  the  said  pUntif  sril  I 

said  portmanteau  and  its  contents  mm  Glonoestsr  tolWl 

aforenud^  and  at  the  end  of  the  jonxner  to  safely  and  msII 

deliyer  up  the  same.    And  fer  that  by  the  camlf saw  4  ■ 

ne^i^enoe  of  the  defendants  or  thsir  servants  tlw  said  portsalii  I 

and  Its  contents  were  wholly  lost  to  the  plaintifi  I 

On  the  28th  April,    1855,  the  phuntiff  took  Ua  flMtfl 

Gloucester  as  a  passenger  bjr  the  Midland  Railway  to  Bml  ■(■ 

his  portmanteau  was  phced  in  the  luggage  van.    llie  trHBflMl 

at  the  Bristol  terminus  later  than  its  usual  time,  andoniliaii4 1 

the  plaintiff  informed  one  of  the  porters  of  the  oomfujMh  I 

wished  to  proceed  by  the  Bristol  and  Exeter  Bailwaybilrill 

that  was  tnen  about  to  start  from  tiie  terminus  of  tts  iMl  I 

company.    This  is  about  fifW  yards  distant  from  die  iuuiiaarfl 

the  Midland  Bulway,  and  there  is  an  open  unooveni  qa>  I 

between  the  two  stations.    The  porter  obtained  the  {'■"'^1 

portmanteau  from  the  platferm,  where  it  had  been  d^oatilfia  V 

the  luggage-Tan,  and  placed  it  with  other  luggage  on  a  ^  j*!^ 

the  purpose  of  carting  it  acnroes  with  such  ouer  lofflW^  ^'Vl 

station  of  the  Bristol  and  Exeter  Bail  way.     At  iJieBntalflfl. 

Exeter  station  there  are  three  platfems,  one  on  ^  ''*'■; 

the  line  of  railway  and  the  other  on  a  brandh  lina    Tk  ^It 

nearest  to  the  Midland  Railway  station  was  die  plstibra  «liV  I 

passengers  arriving  in  Bristol  from  Exeter  alighted;  md  di  I 

more  aistant  one  was  the  platform  from  which  the  same  tnia  I 

leaving  Bristol  for    Exeter    departed.     The    booking  office «  I 

the  Bristol  and   Exeter  Company  is  upon   the  former  of  tlas  I 

platforms.    The  plaintiff  stated,  in  the  trial,  that  after  Us  pert- 1 

manteau  was  so  placed  by  the  porter  upon  the  said  truck,  ■  I 

saw  the  porter  with  the  said  truck,  upon  which  the  add  pal'  I 

manteau  nad  been  placed,  enter  the  Bristol  and  Exeter  stm  I 

pass  down  an  incline  from  the  nearest  (the  arrival)  platfonOiCni  I 

the  line  at  the  head  of  the  station,  and  ascend  an  incline  to  tk  I 

furthest  (the  departure)  platform  of  the  Bristol  and  Exeter  Bii*  1 

way ;  and  that  he  afterwards  saw  the  said  truck  on  the  far  iAm 

the  Bristol  and  Exeter  station,  but  he  did  not  see  the  sudfil^  1 

manteau  after  he  saw  it  on  the  Midland  Railway  platform.  TU 

he,  the  plaintiff,  whilst  the  truck  was  so  crossing,  went  to  thetfl 

booking-office  of  the  Bristol  and  Exeter  Railway  to  obtain  b 

ticket  for  Torquay,  and  having  obtained  it,  went  across  to  da 

train  and  asked  the  ^uard  of  the  Bristol  and  Exeter  tnunif  li^ 

portmanteau  was  in  the  luggage  van  ;  that  the  guard  told  him  tt 

take  his  seat  in  the  train,  as  it  was  about  to  move  ofl^  and  t^ 

inquire  for  his  portmanteau  at  Torquay;  that  on  his  arrival iS( 

Torquay  he  could  not  find,  nor  has  he  since  found  or  heard  of,  b 

portmanteau.     The  learned  judge  of  the  County  Court  deotk' 
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lere  was  no  delivery  of  the  plaintiff's  portmanteau  either  to 
f  or  to  the  Bristol  and  Exeter  Railway  Company  according 

plaintiff's  contract,  and  so  as  to  determine  the  defendants' 
y,  and  gave  judgment  for  the  plaintiff  for  27L  I6s.y  the  full 
it  of  his  claim. 

oson  for  the  appellants. — The  plaintiff  ought  to  have  proved 
le  portmanteau  was  not  delivered,  and  of  that  he  has  ^ven 
ience.  He  saw  the  porter  taking  the  truck  upon  which  it 
!en  placed  up  the  inoine  towards  the  platform  of  the  other 
Y^  and  he  did  not  see  it  on  the  truck  afterwards ;  but  he 
ot  say  he  looked  for  it  and  it  was  not  there.  It  is  just  the 
•   Gilbert  v.  Dale,  5  Ad.  &  Ell.  543. 

?Sy  Serjt  contriL — There  is  reasonable  evidence  here  that 
rtmanteau  was  not  on  the  truck  after  it  passed  the  dividing 
itween  the  two  stations.  [Williams,  J. — Upon  whom  is 
us  of  proof  ?1  The  plaintiff  must  give  some  eviaence  of  non- 
•y.  [Williams,  J. — Then  is  there  any  case  to  call  upon 
Pendants  for  a  defence?]  They  did  not  call  the  porter,  and 
u^t  to  have  done  so.  There  is  a  dust  of  evidence.  [Jebyis, 
-That  will  not  do ;  there  must  be  a  preponderating  evi- 
.     Then  it  was  their  duty  to  deliver  it  to  the  person  who 

put  it  into  the  van.  [Jeevis,  C.  J. — But  you  do  not 
t  was  not  delivered  to  him.]  Butcher  v.  London  and  South' 
n  Railway  Company^  10  C.  B.  13,  is  an  authority  in  my 
.  [Jeryis,  C.  J.— ^hat  report  of  the  case  is  inaccurate, 
ing  that  it  was  proved  that  the  bag  was  delivered  to  the  cab. 
was  no  evidence  of  that.] 

Yis,  C.  J. — It  seems  to  me  that  when  the  real  question  is 
3red  the  appeal  must  be  allowed.  The  question  is,  was 
I  case  to  go  to  the  jury  ?  was  there  evidence  preponderating 
kding  towards  one  side  rather  than  the  other,  and  not  equally 
ed  ?  Assuming  the  contract  as  alleged,  the  plaintiff  must 
that  it  was  not  fulfilled.  If  upon  the  eviaence  of  the 
ff,  the  portmanteau  appears  io  have  been  stolen  or  lost  by 
ifendants,  they  are  hable.  If  by  the  other  company,  the 
ants  have  performed  their  contract  In  my  opinion  the 
ce  is  as  much  one  way  as  the  other.  It  is  as  much  con- 
with  its  being  lost  by  the  one  company  as  by  the  other. 
SSWELL,  J.— /This  case  falls  within  the  principle  laid  down 
eridge,  J.,  in  Gilbert  v.  jDafe,  cited  by  Mr.  Phipson.  The 
mteau  does  not  ^et  to  Torquav ;  one  company  lost  jyi  or 
.  The  evidence  is  consistent  with  either. 
xiAMs  and  Crowder,  JJ.,  concurred. 
8y  Seijt — The  court  may  order  either  a  new  trial  or  a  non- 
I  ask  for  a  nonsuit. 

Judgment  of  nonsuit 
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COURT  OF  COMMON  PLEAa 

Apra  22,  1856. 
Maples  v,  Pefpeb* 

County  Court  appeal — Contingent  liability — Agreetmeni  moi 
by  bankruptey^U  i  13  VicL  e.  106,  mm.  14S  ^  17a 

An  agreement  by  tenant  from  year  to  year  of  a  certaim  komee  i9 
the  front  of  it,  and  that  of  another  adjacent  kauMe^  io  ike  Mome  Mbtkm 
before  certain  alteratione  were  mode,  when  he  ieft  ike  premi$a,  im 
not  create  a  contingetit  liability  within  the  l7Sik  eecAon  tjf  tk 
Bankrupt  Law  Consolidation  Act. 

Such  an  agreement  by  parol  made  several  years  after  the  eommemceaet 
of  such  tenancy^  also  created  by  paroly  is  not  a  *^  ctrnditton^  iuiwt 
or  agreement,^'  within  the  1 45th  section  of  the  sante  etaiute. 

Query,  as  to  the  case  of  Slack  v.  Sharpe,  8  Ad.  Sf  EU,  366. 

APPEAL  from  the  decision  of  the  judge  of  the  County  Cod 
of  Nottingham,  holden  at  NottinjrTiain,  and  the  folloirof 
case  stated.  Tliis  was  an  action  for  22/.  under  the  followiag 
circumstances : — 

The  plaintiff',  about  ten  years  asro,  let  to  the  defendant  froQ 
year  to  year,  with  a  half  year's  notice,  certain  premise*  adjacenttJ 
a  shop  previously  occupied  by  the  defendant.  About  seven  yeafl 
ago  the  defendant  applied  to  the  plaintiff'  for  leave  to  convert  tl* 
front  of  these  premises  into  one  large  shop  window,  thus  remoTiif 
the  street  door  and  making  an  entry  through  the  party-wall  im* 
the  old  shop 

The  plaintiff*  agreed  to  permit  this,  upon  condition  that  at  ikc 
determination  of  the  tenancy  the  premises  should  be  restored  bj 
the  defendant  to  their  original  state. 

Upon  this  footing  the  alterations  were  effected,  and  the  defend 
continued  in  occui)ation  until  a  petition  for  adjudication  of  bank- 
ruptcy was  filed  against  him  on  the  2nd  April,  I  855. 

The  messenger  of  the  Court  of  Bankruptcy  came  into  posses^ 
when,  upon  the  17th  May,  the  defendant  gave  notice  to  the  plaintii 
that  he  would  deliver  up  possession  under  section  145  of  tbcBaci- 
rupt  Law  Consolidation  Act;  the  assignees  liaving  declined,  ojwb 
the  12th  day  of  the  same  month.  The  plaintiff  subsequently  db*^ 
the  defendant  and  required  him  to  perform  the  condition,  whi<i 
the  defendant  declined  to  do.  The  plaintiff*  thereupon  comnieDced 
this  action  which  is  now  taken,  by  the  direction  of  the  judge,  to  be 


COUNTY  COURTS  CASES.  143 

*•  for  damages  resulting  from  the  noncompliance  with  the  condition      Maplbs 
upon   whicn  the  permission  to  alter  was  given."     The  defendant      „  '• 
pleaded  bankruptcy,  and  produced  his  certificate.  

The  verdict  was  found  for  the  plaintiff.     The  questions  for  the        1856. 
opinion  of  the  court  are,  "T" 

Firsts  whether  the  condition  or  agreement  above  specified,  to     u^i^tyHH 
restore  the  premises  to  their  previous  state,  be  a  condition  or     Agrtememt 
agreement  within  section  145  of  the  Bankrupt  Law  Consolidation  ^' *'?*?'^ 
Act,  and  ^  *?-*^^ 

Secondly,  whether,  in  case  the  court  should  be  of  opinion  that    Vict,  c.  108, 
it   is  not,  the  bankrupt  is  discharged  by  his  certificate,   under   *••  ^^*»  *^®' 
ieotion  178  of  the  same  act,  or  under  section  200  of  the  same  act. 
[f  the  court  should  be  of  opinion  in  the  afiirmative  upon  either  of 
these  questions,  the  judgment  to  be  entered  for  the  defendant. 

JMierewether  for  the  appellant,  the  defendant  below. — First,  as 
to  the  second  question,  this  is  a  liability  to  pay  money  on  a  con- 
ting^ency,  and  barred  by  the  bankrupt's  certificate:  (12  &  13  Vict 
9.  106,  s.  178.)  The  old  cases  have  no  application,  as  they  are  none 
yf  them  based  upon  words  so  wide  as  these ;  a  contingency  is  the 
■une  as  any  contingency.  [Cresswell,  J. — What  is  the  money 
lemand  here  ?]  Damages  for  not  replacing  the  window.  BuUer,  J. 
itAtes  the  old  rule  thus:  ^*  If  the  creditor  wish  to  prove  a  debt  under 
ft  commission  of  bankruptcy,  it  is  necessary  that  he  should  be  able 
90  ascertain  the  amount  of  it  without  the  intervention  of  a  jury ; 
md  if  he  be  so  certain  that  he  can  swear  to  the  amount,  he  is 
entitled  to  prove  it  under  the  commission :"  ( Utterson  v.  VerTion^ 
I  T.  B.  539;  S.  C.  reheard,  4  lb.  570.)  That  test  is  adopted  by 
E\imer,  L.  J.,  in  Ex  parte  Batemauy  re  Routledge^  20  L.  J.  Bank. 
[Jas.  19,  where  all  the  cases  on  this  point  are  reviewed;  he  says: 
*  Xn  the  present  case  I  can  see  nothing  which  can  be  open  to  dispute, 
»Lcept  the  mere  question  of  value ;  and  it  is  sufiSciently  proved 
lutt  there  is  a  market  price  governing  the  value  of  timber."  And 
if^n,  ^*  assuming  the  petitioner  to  be  content  to  prove  for  the 
iMirket  value  of  this  timber,  this  proof  ought  to  be  admitted.  If 
lie  law  be  as  I  have  taken  it  to  be,  the  petitioner  might  well  swear 
liat  the  bankrupts  were  indebted  to  him  at  the  time  of  the  bank- 
-uptcy  in  the  vjuue  of  the  timber  in  question."  Applying  those 
jM^inoiples  to  this  case,  the  plaintiff  might  have  claimed  what  it 
rould  be  necessary  to  pay  a  builder  to  restore  the  premises.  Then^ 
t  18  said,  '^  how  is  the  amount  to  be  ascertained  ?"  But  that  is  not 
Dore  difficult  than  in  other  cases.  How  can  the  value  of  annuities 
le  ascertained  except  by  some  one  performing  some  of  the  functions 
yf  a  jury  ?  Section  145  takes  away  the  landlord's  remedy  in  case 
)ertain  things  are  done ;  and  unless  he  has  a  remedy  under  this 
leetion  he  vrill  have  none  at  all.  He  also  cited  on  this  point,  and 
commented  on.  Green  v.  Bicknelly  8  Ad.  &  Ell.  701 ;  Young  v. 
fFinter,  16  Q.  B.  401 ;  Warhnrgh  v.  Tucker,  24  L.  J.  317,  Q.  B.; 
'Sse  parte  Barms^  re  Strahan,  25  L.  J.  Bank.  10.  Secondly,  the 
liability  to  put  back  the  premises  into  their  old  condition  is  a 
tiondition  in  a  lease  within  the  145th  section.    That  section  is 

M  2 
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VLavusa      applicable  to  a  parol  agreement :  {S^ack  v.  Sharpty  8  Ad.  k  EIL 3Mi) 
^'  It,  then,  in  this  case  there  had  been  a  written  lease  and  eorennli 

"^^        to  repair  in  it,  there  would  have  been    a   breach  of  the  gcacnl 
1856.       covenant  (Doe  dem.  Dalton  v.  Jones^  4   B.   &    Ad.  126)^  aidtk 
TT'   ^    defendant  would  have  been  relieved  under  this  section ;  and  Ik  ii 
liahiu^     not  the  less  relieved  because  the  agreement  is  not  in  writiiig,  mt 
Agrtemtnt     the  Condition. 
r*^J^2S^      //.  James  for  the  respondent,— First,  as  to  the  second  qoefda^ 
—IS  f  18     the  contract  was  not  to  pay  money  on    a  contingency ;  but  tb 
Ftd.  ci05,    defendant  said,  ^  If  you  will  let  me  make  alterations,  I  willrHtw 
M.  145, 178.    ^j^g  premises  when  1  leave."     At  the  time  of  the  petitioo  iD  Ai 
liability  of  the  defendant  was  to  repair  at  a  future  time.    Tbaik 
is  said  that  the  sum  to  be  paid  by  the  plaintiff  to  the  bmUerii 
the  correct  measure  of  damages ;  but  the  plaintiff  need  ool  p9 
anything  at  all,  and  still  he  would  have  a  good  action  agaimt  Ai 
defendant  on  his  contract.     Then  there  was  no  debt  for  wbieh  m 
action  could  have  been  brought  in  debt  or  indebiiaims  asmm/t^ 
and  the  Court  of  Bankruptcy  would  have  had  to  asoertiiB  ik 
damages.     It  must  be  argued  on  the  other  side  that  every  ooetntf 
would  come  under  the  section,  e.  g.  a  contract  of  marriage.    Boi 
there  are  two  contingencies,  and  there  may,  besides,  be  spccU 
damage ;  the  damages  are  at  the  time  of  leaving  the  premiflei,Mi 
not  at  the  time  of  petition.     This  case  is  different  from  Eif^ 
BatemaUy  in  which  the  court  would  have  only  had  to  look  at  ik 
judgment-roll;  but  here  there  is  no  ingredient  which  exisudii 
that  case,  neither  the  amount  of  damage  nor  the  means  of  ane^ 
tflinin^  tliein  ;  there  the  jury  had  found  the  value  of  the  timktt 
He  cited  and  relied  on  Temple  v.  Puilenj  8  Ex.  389,  and  Eif^ 
Todd,  24  L.  J.  Bank.  20.     Secondly,  this  is  not  a  contract  wiiia 
the  145th  section  ;  it  was  a  verbal  agreement  not  incorporated  is 
the  terms  of  the  original  holding.     The  tenancy  was  from  veirti 
year,  and  the  terms  of  it  were  created  at  its  commencement  tkiw 
years  before  the  agreement  in  question;  but  that  was  no  parti 
the  lease  or  demise  which  created  the  yearly  tenancy,  but  ^^^nSi 
and  dijitinct,  or  at  least  collateral,  and  the  agreement  to  resun 
does  not  apply  to  tlie  premises  demised  except  in   moiety.    Tif 
defendant  agreed  not  only  to  restore  the  plaintiff's  portion  of  4« 
party -wall,  but  that  which  belonged  to  his  own  house.     He  agw* 
to  do  a  certain  act.     Half  the  agreement  applied  to  the  demi^ 
premises,  and  half  did  not. 

Mereicetlier  in  reply. — The  tenancy  begins  every  year,  and  th^rt" 
fore  this  was  one  of  the  terms  of  the  holding.  If  the  plaintiff!* 
not  entered  under  the  statute,  there  has  been  no  determinatioD  i 
tlic  tenancy. 

Jervis,  C.  J. — I  think  that  the  respondent  is  entitled  to  oar 
judgment.  The  first  question  is,  whether  this  is  a  condition  witb 
sect.  14.5,  and  that  is,  as  I  think,  answered  by  the  facts  poixwi 
out.  Tlie  original  letting  was  several  years  ago :  a  tenancy «» 
created  and  subsisting;  then  a  new  special  and  independent  igw*" 
meiit  was  made,  which  is  the  subject  of  this  action ;  and  without  ooo- 
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ng  whether  the  Court  of  Queen's  Bench  was  right  or  wrong  in      Maplct 
g  that  a  parol  agreement  was  within  the  section,  that  must  at      pe/pbb. 

ate  be  contemporaneous  with  the  letting.     Then  Mr.  Mere-        

er  says,  that  the  cause  of  action  is  a  breach  of  the  general        i^^^- 

lant  to  repair,  which  is  a  term  of  the  holdinc^ ;  but  that  is  not     cimikigeni 

^causCi  if  the  bargain  is  on  a  continual  holding,  there  is  no     habiUiy— 

action  of  the  premises,  because  the  premises  were  taken  after     Agreement 

Iteration.     As  to  the  other  point,  it  is  a  liability  to  make  good  ^Jl'^JJ^'Sn! 

icertain  amount  in  the  event  of  the  assignees  not  taking  to  the     _i2  ^  is 

ises,  and  the  bankrupt  is  liable  for  abandoning  them  without    ^^  ^^  ^os, 

ring.     Therefore   there   ought  to  be  judgment  for  the  re-  *••  ^*^'  ^^^ 

lent 

;£S8WELL,  J. — I  am  of  the  same  opinion  on  both  points. 

was  no  part  of  any  agreement  of  letting  on  lease,  or  of  any 

act  for  a  lease,  which  would  have  been  transferred  to  the 

lees  if  they  had  taken  it,  and  therefore  it  is  not  within  the 

i  section.     As  to  the  other  point,  there  is  no  liability  to  pay 

y  on  a  contingency,  but  a  liability  to  repair  when  the  tenancy 

nates ;  therefore  supposing  an  end  of  the  tenancy  such  as  to 

it  within  the  terms  of  the  agreement. 

OWDER,  J. — I  am  of  the  same  opinion.  This  case  does  not 
rithin  the  145th  section,  because  the  breach  of  agreement 
referred  to,  assuming  it  may  be  by  parol,  must  come  within 
terms :  ^'  The  subsequent  nonobservance  or  nonperformance 
\  conditions,  covenants  or  agreements  in  any  such  conveyance 
reement,  or  lease  or  agreement  for  a  lease ;"  and  therefore, 
:h  probably  but  for  the  decision  of  the  Queen's  Bench  I 
i  have  thought  that  the  agreement  must  have  been  by 
ig,  still  it  must  be  with  reference  to  the  letting  of  the  pre- 
As  to  the  178th  section  I  think  that  this  liability  has 
3g  to  do  with  any  contingency,  and  cannot  be  brought 
1  it. 

[LLES,  J.— As  to  the  178th  section,  to  bring  the  case  within 
it  must  be  a  case  in  which  the  bankrupt  has  contracted  a  lia- 

to  pay  money  on  a  contingency ;  here  the  liability  is  to 
e  a  building  to  the  s«ime  state  as  when  altered,  at  the  deter- 
ion  6f  the  tenancy ;  therefore  not  to  pay  money,  but  to  put  a 
ng  into  a  certain  form  and  condition.  True,  if  he  does  not,  he 
e  liable  to  pay  money  in  the  shape  of  damages,  and  therefore 
may  be  a  liability  to  pay  money,  but  is  it  to  pay  on  a  contin- 
?  Certainly  not,  because  it  does  not  arise  till  he  has  committed 
ich,  and  then  it  is  absolute.  Then  the  145th  section  does  not 
,  because  this  agreement  is  not  within  the  language  of  the  sec- 
one  of  the  "  conditions,  covenants  or  agreements  in  any  con- 
ice  or  agreement,  or  lease  or  agreement  for  a  lease."  Assum- 
lat  the  case  in  the  Queen'3  Bench  be  right,  is  this  one  of  the 
on  which  the  tenant  held,  though  not  one  on  which  he  entered  ? 
8  an  agreement  to  do  work  on  the  land  in  consideration  of 
ndlord  letting  him  do  an  act,  without  which  it  would  have 
an  act  of  permissive  waste.     It  is  not  necessary  to  go  into  the 


nor  OD  any  aj^cment  did  thia  ever  become 
wbioh  the  tenant  licld,  bo  ae  to  be  a  condition 
ment  within  the  145tb  secdou. 

JudgntaU 
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COURT  OF  QUEEN'S  BENCH. 
April  26,  1856. 
Challineb  v.  Bubgess. 

County  Court — Interpleader  summons — fFant  of  adjudication. 

claimant  of  goods  seized  under  a  County  Court  execution^  who  is 
summoned  by  interpleader  summotis  before  the  County  Courts  but  does 
9ioi  prosecute  his  claim,  may  sue  in  the  Superior  Court  for  the 
Vfronsful  conversion,  unless  it  appears  there  was  an  adjvuUcation  upon 
the  claim  in  the  County  Court, 

\  CTION  for  selling,  converting  and  wrongfully  depriving  the 
tjL     plaintiflF  of  his  goods,  to  wit,  certain  furniture. 

Plea:  That  one  Masters  had  recovered  a  judgment  in  the 
•Cheshire  County  Court  against  Topham ;  that  defendant  was  the 
^igh  bailiflp  of  the  court,  and  had  levied  the  goods  in  question  on 
I^opham's  premises,  under  ^n  execution  upon  the  judgment ;  that 
Plaintiff  claimed  the  goods,  and  an  interpleader  summons  was  then 
^l>tained|  but  that  plaintiff  did  not  prosecute  his  claim,  but  made 
s&ult,  whereupon  the  goods  were  sold. 

Demurrer  to  the  plea. 
^  Welsby  in  support  of  the  demurrer. — Section  118  of  the  9  &  10 
ict  c.  95,  enacts  that  the  officer  charged  with  the  County  Court 
^3cution  may  obtain  an  interpleader  summons,  calling  the  execu- 
^Ti-creditor  and  the  claimant  before  the  court ;  ^'  and  the  judge 
s^  adjudicate  upon  such  claim  and  make  such  order  in  respect 
^reof,  &C.,  as  to  him  shall  seem  fit.'*  This  plea  is  bad,  for  it  does 
'^  show  any  adjudication  upon  the  summons. 
■^S.  Uoyd  in  support  of  the  plea. — ^When  once  the  claim  is 
caught  before  the  County  Court,  no  action  can  be  brought  in  any 
bier  court  in  respect  of  the  goods  until  the  matter  has  been  deter- 
ged in  the  County  Court.  The  plea  shows  that  the  matter  is 
^  pending  in  the  County  Court,  and  as  no  adjudication  is  set 
%  for  all  that  appears  on  the  record,  the  County  Court  may 
^xxe  a  fresh  interpleader  summons. 

Sy  the  Court. — The  matter  is  not  res  judicata,  and  the  plea  is 
^  bar  to  the  action. 

Judffmejiifor  the  plaintiff. 
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COUBT  Of  QUEEN'S  BENCH. 

Mm/  24,  1856. 

KbBKOT  ».  BaILBT  AMD   ANOTH«nfc>^-  ^=*"' 

CemOff  Court—Jurisdielion—Sect.  60  of  tAc  9  ^  10  Viet.  e.  9J- 
Decition  of  judge — JUafdarmiu, 

A  wmmitmtu  is  dirtcted  to  an  inferior  Irihvrtal  iit  a  eate  tmlf^^ 
nml  trAiinal  has  rt/used  to  do  tkt  act  rtgvired  to  bt  pttftnid^ 
-mek  mandamus, 

Vpom  At  kearifg  of  a  plaint  under  section  &i  <^  the  9  4r  10  Kirt.  t.  % 
At  Jiut  that  the  whole  cause  of  action  arote  vitAin  the  jmwrfrtiM* 
whiek  Ae  defendant  it  summoned  is  a  material  one  ft>r  the  drriimf 
Ih*  judlfe.  Where,  therefore,  a  defendant  tiring  tcUhin  the  0^^ 
Comt Mslriet  of  A.  was  summoned  under  section  GO  to  the 4&(n((f 
B^  it  being  aUtgtd  that  the  whole  cause  of  action  aro*e  rnitU*  m 
latter  dsslricl,  and  after  hearing  t/ie  evidence  for  the  ptaial^tl 
County  Court  Judge  decided  thai  the  whole  cause  of  actiaiiii^ 
arise  within  such  district,  and  therefor*  nonmtited  the  plaint^ 
costs,  and  a  rule  for  a  mandamus  to  compel  him  to  hear  ami  e^s^ 
eate  upon  the  plaint  uas  moved  for,  upon  the  ground  that  ii  wa 
wrong  iu  deciding  that  he  had  no  jurisdiction  : 

Held,  that,  as  the  fact  of  the  v-hole  cause  of  action  having  arisen  aid 
jurisdietioH  was  one  necessary  for  his  decision  in  the  cose,   and  < 
judge  had  heard  all  the  evidence  in  support  of  it,  and  the  Ssfin* 
Court  it  not  a  court  of  appeal  in  such  eases,  the  decition  of  the  je^ 
was  final,  and  a  mandamus  ought  not  to  issue. 

WM.  COOK  moved  for  a  rule  calling  upon  the  jodge  of  ll* 
•  County  Court  of  Somersetshire,  h olden  at  Batb,  toibr 
cause  whj'  n  mandamus  should  not  issue  commaDdiDg^him  to  kw 
and  adjudicate  upon  a  certain  plaint  in  the  said  Coon^  Cm> 
between  Kernot  and  Bailey  and  another.  It  appeared  mn  A* 
affidavit,  on  which  he  moved,  that  a  plaint  was  entered  in  4i 
before- mentioned  County  Court,  to  recover  the  sum  of  501.  fcr 
goods  sold  and  delivered  to  the  defendants,  the  snmmow  ■{!>■* 
them  having  issued  by  leave  of  the  judge  under  sect.  60  of  4< 
9  &  10  Vict,  c  95  (County  Courts  Act),  they  being  teaideot  f 
another  jurisdiction,  but  the  cause  of  action  having  arisen  vi^ 
the  Bath  district ;  that  upon  the  hearing  of  the  plaint,  on  the  ISlh 
April  last,  the  plaintiff  gave  evidence  of  his  claim  by  proTiof  ^ 
ordering  aud  delivering  of  the  goods,  when  it  was  objected  <■  tk 


*% 
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part  of  the  defendants  that  the  delivery  of  the  goods  was  in  another     Kxaa<n 
jarisdiction,  and  that  as  the  whole  cause  of  action  did  not  arise      _  ** 
within  the  Bath  County  Court  the  judge  had  no  jurisdiction  to        ^1^ 
entertain  the  case ;  that  upon  thisthe  case  was  adjourned  to  the  next    Akotmbb. 
court  day  for  the  production  of  additional  evidence ;  and  that  upon       ' — 

the  next  hearing  the  judge  nonsuited  the  plaintiff,  on  the  ground        ^' 

of  a  want  of  jurisdiction,  and  adjudged  him  to  pay  the  defendants'    JuritdkHon 
ooets.     It  was  now  alleged  that  the  judge  was  wrong,  for  that  T^^-^ 
there  was  sufficient  evidence  to  show  that  the  tohok  cause  of  action      ^.  95-^ 
did  arise  within  his  jurisdiction,  and  that  he  ought  to  have  pro-    Ikemom  qf 
eeeded  with  the  case,  and  have  given  judgment  on  the  merits,     ^j^yz., 

S Coleridge,  J. — You  say  that  the  judge  came  to  a  wrong 
lecision.]  He  has  decided  that  he  had  no  jurisdiction,  when  we 
aajr  that  ne  had.  [Cromfton,  J. — He  has  decided  upon  the  fact 
ofjurisdiction  according  to  the  proof  before  him.  We  cannot  give 
a  mandamus  to  compel  him  to  alter  his  decision.]  He  has  not 
decided  upon  the  merits.  [Coleridge,  J. — Upon  the  plaintiff's 
own  case  ne  has  decided  that  he  has  no  jurisdiction.  How  can  we 
interfere  ?  If  his  judgment  is  correct^  he  had  no  jurisdiction. 
Cromfton,  J. — The  fact  of  jurisdiction  was  one  to  be  tried,  and 
be  has  tried  it.]  The  question  could  only  have  arisen  upon  the 
evidence,  the  plaint  would  not  have  disclosed  it.  [Coleridge,  J. 
•—You  admit  that  it  arises  upon  the  evidence,  ana  that  being  so, 
it  was  for  the  judge  to  determine.  Had  you  been  on  the  other 
side,  and  had  contended  tliat  you  had  not  been  heard,  it  would 
have  been  a  good  objection.  Here  you  were  heard,  and  offered  all 
the  evidence  you  had  to  show  that  he  had  jurisdiction.  That  was 
certainly  a  case  for  his  decision.]  The  plaintiff  then  has  no  remedy. 
£Cbompton,  J. — Yes ;  the  plamtiff  can  sue  the  defendants  in  the 
ri^ht  court.  He  can  bring  his  plaint  in  the  court  of  the  district 
where  the  defendants  live.]  The  judge  having,  as  we  contend, 
erroneously  decided  that  he  has  no  jurisdiction  and  granted  costs 
against  us,  we  cannot  go  to  another  court  without  paying  these 
costs.  [Coleridge,  J. — He  decided  upon  all  the  evidence  you 
had  to  produce.  Crompton,  J. — This  was  not  a  merely  prelimi- 
nary point,  but  was  an  essential  question.  Cases  often  are  decided 
in  the  courts  below  upon  what  is  suggested  to  be  erroneous 
iprounds,  but  this  court  has  no  power  to  interfere.]  The  judge 
not  only  decided  that  he  had  no  jurisdiction,  but  gave  the  defen- 
dants their  costs.  [Crompton,  J. — I  think  he  was  right  in  such  a 
case  in  doing  so.]  He  stayed  execution,  however,  that  this  appli- 
cation might  be  made. 

Coleridge,  J. — I  am  of  opinion  that  there  should  be  no  rule. 
The  writ  o{  mandamus  proceeds  upon  this — that  the  County  Court 
has  declined  jurisdiction  in  a  case  in  which  it  was  bound  to  pro- 
ceed. Now  in  this  case  such  has  not  been  the  case.  One  material 
fact  in  the  case  before  the  County  Court  was  that  the  whole  cause 
of  action  arose  within  its  iurisdiction.  The  plaintiff  at  the  bearing 
adduced  all  the  evidence  he  could  to  prove  tnat  the  court  had  juris- 
diction ;  but  the  judge  was  of  opinion  that  he  had  failed  in  his 
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Mmm**     proof.     Kow,  whether  or  not  tlic  judge  was  right  or  wniog  io  b 

^  *■,         view  of  the  facts  is  iiumatenal,  for  we  do  not  sit  here  as  &  coan  i 

tHI^'     appeal  from  his  decision.     If  he  heard  all  the  plaintifTs  cTiilcn 

iwaMi^    and  drew  a  concluuoD  from  it,  he  has  exercised  hla  joriiiiictm, 

"2~J       and  we  ought  not  to  interfere. 

_^  £ble,  J. — A  mandamus  never  goes  to  oonimaDd  a  party  to  ^ 

JUMMto   an  act,  unless  it  appcara  that  he  has  refused   to  do  it.     Htrc,ii 

T***^  appears  the  County  Court  judge  has  done  his  duty,  anil  does  H 

^^^^^      therefore  come  within  this  principle.     The  judge  entenod  iato  iW 

^jUm^   trial  of  the  cause,  and  it  was  a  port  of  the  plaintiff's  casetodievM 

J'jf^^^    only  a  cause  of  action,  hut  that  the  whole  cause  arose  wilhb  ik 

jurisdiction,  and  heing  thcrctbrc  hound   to  prove   thai,  U»  jn^ 

came  to  the  conclusion  that  the  cause  of  action  did  not  ariEcmlfai 

his  jurisdiction.     Ho  bad  as  much  right  to  decide  thia,  BStfaoqgkil 

had  heen  any  fact  of  contract. 

Cbokpton,  J. — •Turisdiction  as  a  general  rule  is  giroi  to  lb 
court  within  whose  jurisdiction  the  defend»iit  re9ides,ai)d  oatillh 
caec  comes  on  for  trial  the  defendant  has  no  oppurtuoity  of  v^ 
tioning  the  jurisdiction.  Then  it  is  that  he  has  the  right  to  A^ 
and  it  oecomca  a  material  question  in  the  cause  whether  or  nstte 
court  hasjurisdicUon.  It  is  a  pure  question  of  fact,  and  thejatei 
has  decided  it.  He  decides  that  the  plaintiff  fails  as  to  a  amlnd 
facL  The  case  13  not  within  the  principle  upon  vrhidi  this  oai 
acta  in  granting  a  maudamus. 

Rule  rtfmiti. 
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COURT  OF  QUEEN'S  BENCH. 

May  26,  1856. 

TuMMONS  V.  Ogle. 

Ctmnty  Courts  Act — Replevin — Removal  by  defendant  into  Superior 
Court — Bondj  conditioned  to  prosecute  suit  uriih  effect — Forfeiture, 

A  bond  given  pursuant  to  section  121  of9Sf^  10  Vict.  c.  95,  uptm  the 
removal  of  a  plaint  in  replevin  from  the  County  Courts  and  condi' 
Uoned  to  prosecute  the  suit  with  effect,  is  forfeited  if  the  party  removing 
the  action  fails  in  the  Superior  Court,  whether  he  be  the  plaintiff  or 
the  defendant 

^I^^HIS  was  an  actioD  on  a  bond,  the  condition  of  which^  after 
JL  reciting  the  commencement  of  an  action  of  replevin  in  the 
County  Court  of  Surrey  by  the  plaintiff  against  the  defendant,  and 
that  the  defendant  had  declared  to  the  said  court  ^that  the  title  to 
corporeal  hereditaments  might  come  into  question  in  the  said  suit, 
and  that  the  damage  in  respect  of  which  the  distress  was  taken 
amounted  to  more  than  202.,  provided  **  that  if  the  above-bounden 
Kichard  Ogle  shall  prosecute  the  said  suit  with  effect  and  without 
delay  in  the  court  into  which  it  is  now  about  to  be  removed,  and 
shall  prove  before  the  said  last-mentioned  court  that  such  title  as 
aforesaid  is  in  dispute  between  the  said  parties,  and  that  there  was 
ground  for  believing  that  the  said  damage  was  of  greater  amount 
than  20/.,  then  this  present  obligation  to  be  void,"  &c. 

The  declaration,  after  setting  out  the  condition  of  the  bond, 
alleged  that  the  said  action  of  replevin  was  removed  by  the 
defendant  by  certiorari  mio  the  Court  of  Exchequer;  and  assigned 
as  a  breach,  that  the  defendant  did  not  prosecute  the  said  suit  with 
effect,  and  that  the  plaintiff  recovered  by  the  judgment  of  the 
Court  of  Exchequer  therein  against  the  defendant  the  sum  of 
89/1  Is.  for  damages  and  costs;  and  also  that  the  defendant  did  not 
prove  before  the  said  court  that  the  title  to  any  corporeal  heredita- 
ments was  in  dispute,  nor  did  he  prove  that  there  was,  nor  was 
there  any  ground  for  believing  that  the  damage  was  of  greater 
amount  than  20/.,  whereby  the  said  bond  was  forfeited,  &c. 

Plea  of  defendant  Ogle,  that  before  and  at  the  time  of  the  com- 
mitting of  the  trespasses  by  the  horses  of  the  said  plaintiff  as 
hereinafter  in  this  plea  mentioned,  he  the  said  defendant  was 
possessed  of  and  in  the  occupation  of  certain  lands,  tenements  and 
nereditaments,  situate  and  being  in  the  parish  of  Croydon  in  the 
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counter  of  Surrey,  called   Biggin-hall  Farm,   and  (bat  haif  ■ 
possessed  thereof,  and  in  such  occupation  ae  aforesaid,  nine  bom 

of  the  said  plaintiff  wrongfully  broke  and  entered  certain  dem, 

use.  part  and  parcel  of  the  said  farm,  &c.,  wherefore  he  tbe  ■! 
T~  defeniliint  then  distrained  the  ^aid  horses  then  being  io  and  vpi 
f^i'nio  a  the  said  closes,  as  and  for  and  in  the  name  of  a  distress  for  tlw  Mii 
n*r«o<iH.  damage  tlien  done  and  doing  as  aforesaid,  and  becaose  tbe  pMil 
of  and  helonging  to  the  district  in  which  such  diatress  was  bo  mk 
es  aforesaid  was  not  sufficient  to  bold  the  said  horses,  he  the  id 
defendant  then  drove  the  same  into  a  certain  yard,  part  uu)  pand 
of  the  said  farm,  and  there  impounded  the  same  for  the  cmm 
aforesaid.  That  the  said  plaintiff  made  his  plaiDt  to  tbe  sbcrif  iT 
the  said  county,  &c.,  and  thereupon  the  said  sheriff  repleiidlnj 
made  deliverance  of  the  same  to  the  said  plaintif)',  &&,  andsAa- 
Wards,  to  wit,  at  the  then  next  County  Court  of  the  said  cornur, 
the  said  plaintiff  did  appear  and  levied  his  plaint.  &c,  which  wl 
plaint  is  the  said  action  of  replevin  in  the  said  deolaration  mrnliunel 
That  the  plaintifTit  attorney  was  then  the  clerk  of  thesaideounii 
which  the  said  plaint  was  so  levied  aa  aforesaid ;  and  in  the  enM 
of  a  jury  being  required  in  the  said  action  of  replevin,  he  the  ail 
attorney  was,  as  such  clerk,  the  party  to  nominate  and  «■■■■ 
the  sniii  jurors,  wherefore  he  the  said  defendant,  knowing  thai  tb 
said  itum  of  150/.  was  an  excessive  and  exorbitant  claJm,  ai 
believing  that  a  fair  and  impartial  trial  would  not  be  had  b  lb 
said  County  Court,  and  that  difficult  questions  of  law  wouM  irai 
at  the  trial  of  the  sud  ciiuse,  and  having  grounds  to  beliert  iW 
the  damages  in  re^ipect  of  which  the  said  distress  was  so  made  u 
aforesaid  were  more  than  the  sum  of  20/.,  or  that  the  tiile  to  lie 
said  lands  and  hereditaments  called  Biggin-hall  Farm,  mi^bl  »si 
would  come  into  dispute,  caused  the  said  writ  of  txrtiorari  to  be 
issued,   and   thereby  removed   the   said   plaint ;    whereupMi  tk 

Slaintiff  declared  in  the  Court  of  Exchequer, — for  that  be  tbe  ail 
etcndant  on,  &c.,  in  the  parish  and  county  aforesaid,  in  a  oertn 
yard,  then  took  the  said  nine  Lorscs  of  the  plaintilT  and  detund 
the  same,  &c. ;  and  thereupon  the  said  defendant  well  avowed  Ai 
taking  of  the  mid  horses,  but  he  said  that  he  took  tbe  same  in  ■ 
certain  field  in  the  parish  and  county  aforesaid,  part  and  pandaf 
the  said  farm,  &c,  without  this,  that  he  took  the  said  horses  or  uj 
of  them  in  the  said  place  in  the  said  declaration  mentioned,  and  kt 
having  a  return  of  the  said  horses,  the  said  defendant  well  avuBtJ 
the  taking  of  the  same  in  the  said  fields,  and  jnetly,  &c.,  becau^ 
&c.,  (tracing  the  title  of  defendant  to  the  said  fields,  and  justifyti^ 
the  taking  of  the  horses  a?  a  distress  damage  feasant).  Ami  tlas 
said  plaintiff  thereupon  took  issue  on  the  said  dcfen<1anl'£  ]il««> 
and  such  proceedings  were  thereupon  had  in  the  aaid  actios  af 
replevin,  and  the  same  came  on  to  be  tried  before  WightmUi  J- 
at  the  assizes  for  the  said  county  holden  next  afler  the  makii^  of 
the  said  distress,  when  it  was  proved  on  the  part  of  tbe  aid 
defendant,  that  the  title  to  the  aaid  farm  called  Biggin-haQ  Fui^ 
on  which  the  said  distreu  was  bo  nude  as  aforesMT  wm  or  i^gb 
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5  liaye  come  in  dispute  in  the  said  action  of  replevin,  and  that  the    TuioioHi 
I  defendant's  title  was  as  alleged  in  the  avowry,  and  that  he  lawfully        q^^. 

;  distrained  the  said  horses,  &c.,  and  that  the  said  defendant  had        

,  nounds  to  believe  that  the  damage  in  respect  of  which  the  said        ^^* 
^  diatress  was  taken  was  of  greater  amount  than  202.,  and  Wightman,     lUpUvh^- 
g  J.  thereupon  directed  a  verdict  to  be  entered  for  the  said  defendant,  Removal  into  a 
I  when  an  objection  was  then  taken,  on  the  part  of  the  said  plaintiff,  «»periorcotir<. 
p  that  as  the  said  horses  were  admitted  to  have  been,   after  the 
(  malring  of  the  said  distress,  in  the  yard  of  the  said  defendant,  as  in 
^  the  declaration  in  the  said  action  of  replevin  mentioned,  the  verdict 
\  must  be  found  in  favour  of  the  said  plaintiff;  and  Wightman,  J. 
\  Imiig  of  that  opinion,  an  application  was  then  made  to  him  on  the 
\  iMurt  of  the  said  defendant,  for  permission  to  amend  the  said  avowry 
]  nj  inserting  therein  the  said  several  allegations  contained  in  the  said 
\  avowry,  for  a  return  of  the  said  horses,  thereby  enabling  the  said 
defendant  to  justify  the  taking  of  the  said  distress,  &c. ;  but  the 
aeid  Judge  then  reiused  to  allow  such  permission  to  amend,  and 
oach  proceedings  were  thereupon  had  in  the  said  action  of  replevin, 
that  the  said  puintiff  recovered  against  the  said  defendant  the  sum 
<rf  89/.  7«.  2dl,  as  well  for  the  damages  which  the  said  plaintiff  had 
soatained  by  the  taking  of  the  said  distress  as  for  his  costs  and 
'   ohaiges  by  him  about  his  suit  in  that  behalf  expended,  and  which 
mam  of  89/.  7«.  2d.  was  afterwards  and  before  the  commencement 
€S  this  suit  paid  by  the  said  defendant  to  the  said  plaintiff,  and 
accepted  by  the  said  plaintiff  in  satisfaction  of  the  said  judgment, 
and  m  performance  of  the  said  condition  of  the  said  bond  m  the 
said  declaration  mentioned. 
Demurrer  thereta 

lAuh  in  support  of  demurrer. — This  bond  is  given  under  9  &  10 
Yict.  c  95,  s.  121 ;  and  the  principal  question  is,  as  to  the  meaning 
of  the  words  in  the  condition,  *^  prosecute  the  suit  with  effect. 
They  are  taken  from  11  Oeo.  2,  c.  19,  s.  23,  and  must  have  the 
same  meaning  as  has  always  been  given  to  them  in  that  statute, 
viz.  **  prosecute  with  success :"  (Perrean  v.  Sevan,  5  B.  &  C.  286; 
Jackson  V.  Hanson^  8  M.  &  W.  477.)  The  plea,  therefore,  is  bad ; 
because  it  admits  that  the  defendant  failed  in  the  replevin  suit, 
and  it  seeks  to  avoid  that  admission  by  showing  that  it  was  on  a 
point  of  pleading  only  that  he  failed.  [Erle,  J. — In  the  former 
atatute  the  words  were  applied  only  to  a  plaintiff,  and,  so  used, 
they  were  very  reasonable  and  intelligible ;  but  it  is  difficult  to 
apply  them  to  a  defendant  who  can  hardly  be  said  to  prosecute  a 
auit  at  all.]  The  County  Court  Act,  however,  does  expressly 
require  that  such  a  bond  shall  be  given  by  **  either  party,"  on  the 
removal  of  the  plaint  into  the  Superior  Court;  and  the  court  cannot 
construe  them  differently  as  they  are  applied  to  a  plaintiff  or  a  de- 
fendant. The  plaintiff  has  given  a  bond  to  the  sheriff  in  the  very 
same  terms,  and  if  he  had  failed  in  the  suit,  he  would  have  forfeited 
that  bond.  So,  the  defendant  having  failed,  has  forfeited  his  bond. 
But  the  plea  is  bad  also  for  other  reasons.  It  only  alleges  that 
the  defendant  proved  that  the  title  was,  or  might  have  come,  in 
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jBrnate,  which  is  niot  in  aooorduMe  with  the  atebifte  nd  ai^ki 
asroly  alleged  in  every  OMe.    [CnoxFTviKy  J. — ^The  stabrte  iik 

the  disianctive — le^airiDg  the  {Nurtj  who  wwkmmmw^b  the  pUn  n 

18M.       prove  mat  the  title  u  in  dispntet  or  that  he  liaeimNiiidBlBrbdhii* 
uig  that  the  damage  exceeded  aCML]    But  the  defendant  hair' — 


a^Miri flrti  ■  to  give  a  bond  in  the  oonjonctive^  and  haa  bound  MinaBif  toariM 

m/iiritrmmt  bouu    Lattlv,  the  plea  is  bad,  for  not  allagii^  that  tike  Ja^i 

certified  on  the  back  of  the  record  that  the  condition  of  dn  M 

had  been  falBUedt  becaose  sect.  I2i7  renders  the  nhaenee  ef  mkt 

certificate  condonve  eiidence  of  a  fiiritftoroL 

JUakobm  (C  JMlodk  with  him)  oontrL — Tkim  is  akogBdart 
atatntory  proceeding,  and  the  pinpose  of  the  Ijcgislatue  m^ 
therefore^  be  conmered  in  constiiiinff  the  wosde.  Uadvii 
11  Gea  2  tiie  bond  is  taken  onlj  firom  ttie  phdntiff— aaid  Wmii 
plaintiff  binds  himself  to  proseonte  the  aoit  with  elbely  tfanh 


reasonably  held  to  mean  ^ proseonte  with  aoooeas ; *  fbrithisi 
that  he  should  retam  the  distress  if  he  does  not  obtain  ninnt 
Bat  the  same  words  cannot  be  a|H]Iied  to  the  defendant  nil 
same  sense.  The  olgect  of  the  boM  jpven  by  the  dnnmJsat.hH 
secure  the  plaintiff  a^jainst  the  ad£tional  eoets  nrwrahmsil  ly  lb 
removal  of  the  cause  mto  the  Sopeiior  Coori ;  and  the  pkaaisi 
that  these  have  been  mud.  If  he  had  not  paid  thoee  oosta  dn  M 
would  have  been  forieitedi  because  then  lie  woold  not  hate  fs^ 
formed  his  undertaking  to  do  in  the  aait  all  that  ky  nrailin 
Secondly,  although  the  word  ^and"  may  have  been  nsadkii 
bond,  that  word  will  be  construed  as  ''or,*  in  order  to  csnjrirt 
the  intention  of  the  statute,  according  to  the  htnj^oage  cf  iriuehk 
is  suflScient^  if  the  defendant  proves  either  that  title  wsi  n 
question^  or  that  he  had  ground  for  believing  that  the  dunige 
exceeded  20L  Further,  though  the  words  of  the  statute  are  *^*b 
in  question/'  the  meaning  is^  ^*  may  be  in  question,^  because  th 
defendant  cannot  be  supposed  to  undertake^  at  an  early  sta^  of 
the  proceedings,  that  at  the  trial  the  plaintiff  will  dispute  hie  tid& 
Lastly,  as  to  the  Judge's  certificate,  if  the  plea  shows  that  there  is 
no  forfeiture  of  the  bond  as  alleged  in  the  declaration,  the  plaintiiTi 
case  is  answered,  and  it  is  unnecessary  to  state  that  the  Jadgc 
certified  the  fulfilment  of  the  bond. 

Lushy  in  reply,  referred  to  R.  v.  BatneXy  1  £IL  &  BL  855; 
Stansftld  v.  Hellawelij  7  Exch.  373 ;  and  argued  that  the  boui 
being  forfeited,  the  plaintifiP  would  be  entitled  to  complete  indemniir 
and  might  recover  m  the  action  on  the  bond  the  extra  costs  of  tk 
replevin  as  between  attorney  and  client. 

CoLERiGE,  J. — I  am  of  opinion  that  the  plaintiiF  is  entitled  to 
our  judgment  Several  points  have  been  made ;  but  I  do  not 
think  it  would  be  wise  to  hazard  an  opinion  on  more  points  thas 
are  necessary  in  the  construction  of  a  section  so  inartificially  sod 
obscurely  framed  as  this.  On  the  principal  point,  however,  tk 
argument  seems  to  me  clear.  There  is  no  doubt  that  section  121, 
as  well  as  section  127  of  the  County  Courts  Act,  wnslramed  witk 
reference  to  section  23  of  1 1  Geo.  2,  a  19,  and  with  reference  to 
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B  both  parts  of  that  section ;  and  that  appears  to  me  to  afford  a  strong  Tommom 

"  aifTuinent  for  giving  to  the  same  words  in  the  modern  act  the  same  q^' 

F  meaning  which  they  had  in  the  old ;  and  it  is  not  denied  that  in ' 

-•  the  old  statute  the  words  meant  that  the  party  should  successfully  1856. 

2  and  without  delay  prosecute  his  suit.     No  doubt,  indeed,  would  ^  "fe^.. 

J  have  been  felt  but  that  the  County  Courts  Act  introduces  another  lUnwvalmioa 
.;  piurty  to  whom  the  words  "prosecute  the  suit  with  effect "  are  not  so  wperwr court, 

3  conveniently  applicable.  Under  the  old  act  the  bond  was  to  be  taken 
^  froiD  the  plaintiff  only,  and  to  him  the  words  are  appropriate ;  but 

in    the   modern    act    the    Legislature    has    thought    proper    to 

,  introduce  the  defendant,  and  to  require  him  to  give  a  bond  in  the 

^  Mune  terms  upon  removing  the  suit  into  the  Superior  Court.     If 

^  we  could  give  no  effect  to  the  words  as  applied  to  a  defendant, 

^  tiien  we  might  construe  the  section  as  if  there  were  words  in  it 

,.  limiting  the  particular  expression  to  the  case  of  a  plaintiff;  but 

that  would  be  doing  some  violence  to  the  language  of  the  statute, 

^  and  ought  not  to  be  resorted  to  unless  in  case  of  absolute  necessity. 

"  liooking^  however,  at  the  nature  of  the  action  of  replevin,  in  which 

,  the  defendant  has  always  been  considered  as  in  some  respects  an 

'  actor,  and  seeing  that  in  many  cases  the  defendant  may  have  to 

conduct  the  case  in  some  sense  as  a  plaintiff,  and  that  there  are 

many  steps  in  a  replevin  suit  in  which  he  may  have  the  opportunity 

' '  of  prosecuting  it,  I  think  that  a  reasonable  meaning  may  be  attached 

;'  to  the  words  as  applied  to  a  defendant,  and  that  he  may  be  con- 

'^  ndered  as  undertalsmg  to  take  all  the  steps  which  he  can,  and,  so 

^  ftr  as  in  him  lies,  to  prosecute  the  suit  with  effect  and  without* 

^  delay;  and  with  reference  to  ultimate  success  in  the  suit  he  ought 

•  not  to  be  free  from  the  burden  of  indemnifying  the  opposite  party 

in  cate  of  failure.     There  is  good  reason  therefore,  as  it  seems  to 

'-   me,  for  adhering  to  the  language  of  the  Act  of  Parliament ;  and 

'   there  is  no  injustice  in  imposing  upon  the  defendant,  as  upon  the 

pl^ntiff,  the   obligation   of  prosecuting  with  effect — that  is,   of 

-'   auocessfuUy  defending  the  suit. 

Erle,  J. — I  concur  in  this  judgment,  although  I  felt  it  my  duty 
'  to  examine  with  great  scrutiny  the  argument  of  Mr.  Lush,  because 
'  it  did  appear  to  me  that  this  section  121  was  not  in  accordance 
with  the  main  section,  giving  jurisdiction  to  the  County  Court  in 
personal  actions  where  the  debt  is  under  202.,  and  title  is  not  in 
question.  Those  cases  are  not  within  the  general  jurisdiction, 
and  it  seemed  to  me  unaccountable  that,  whereas  in  an  action  of 
assumpsit  or  case  the  party  might  try  in  the  Superior  Court  if  he 
chose,  yet  in  replevin  he  could  not  do  so  without  giving  a  bond 
with  two  sureties  for  payment  (according  to  Mr.  Lush's  argument) 
of  costs  between  attorney  and  client  if  he  failed  in  the  suit.  Upon 
the  fullest  consideration,  however,  Mr.  Lush  has  convinced  me 
that  the  statute  is  so  framed ;  and  that  though  the  words  used  are 
apt  for  the  case  of  a  plaintiff,  they  are  intelligible  as  applied  to  a 
defendant,  especially  in  replevin,  and  as  they  may  be  applied  to  a 
defendant,  I  am  bound  to  give  them  effect.  I  must  hold,  there- 
fore, that  the  bond  is  forfeited ;   but    as  to  the  extent  of  the 
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defendant's  liability,  I  wish  to  add  that  I  do  not  at  present  is«HB 
the  positioQ  that  lie  is  liable  tor  the  plaiiitiflTa  extra  ooeta  as  betwen 
attorney  and  client. 

Coleridge,  J.  mentioned  that  Crompton,  J.  entirdy  ta 
ourred  in  tbe  judgment  of  tbe  court. 


CODET  OP  EXCHEQUEE. 

Juiu  19,  1856. 

Jokes  v.  Jbnkbr. 

Judgmeul  in  the  County  Court  upon  «  judgment  of  a  Saperior  CWt> 

Garitiihee  clause  of  Common  Law  Proctdure  Act,  I854> 
Wktrt  the  plaintiff  Had  recoverrd  a  judgment  in    this  eemrt,  and  U 

ittued  a  plaint  in  the  County  Court   on  that  judgment,   and  an  mir 

had  been  made/or  payment  by  initalmenit,  and  certain  instabnariiU 
-1    hem  paid;  Ihii  court  refused  to  make  an  order  to  allow  Him  to  f  iwf 

under  the  garnishee  clauses  of  the  Common  Law  Procedure  Act,  19A 

Lush  moved  for  a  rule  for  an  attachment  under  the  ganujbi 
clauses  of  the  Common  Law  Procedure  Act,  18d4.  The  pUInof 
recovered  a  judgment  in  the  Superior  Court  for  23/.  He  ilw 
wards  brought  an  action  on  that  judgment  in  tbe  County  Conr^ 
and  an  order  was  made  for  payment^by  instalments,  and  two  9 
three  instalments  had  been  paid,  and  tbe  question  now  u« 
whether  the  plaintiff  was  leas  a  judgment-creditor  of  the  cooit  ii 
consequence  of  the  proceedings  taken  in  the  County  Court. 

Martin,  B. — After  having  gone  to  the  County  Court  you  coaU 
not  sue  out  execution  here. 

Pollock,  C.B. — Having"gone  there  you  must  stay  there,  uJ 
make  the  best  of  it. 

Martin,  B. — Could  you  have  issued  a  j£.  Ja.,  how  coaldjM 
have  given  credit  for  these  instalments? 

PoLLiJCK.  C.B. — We  cannot  assist  you. 

Brahwell,  B. — Can  there  he  twojudgmentBsgwnst  ftiDu(> 


the  same  cause  of  action?     How  is   that?     My' only  doabt « 

_         /  to  proceed  under  tiis  jv- 

oishee  clause  if  you  could  have  issued  9,JLfa.  ;  but  as  the  C^Mf 


whether  you  ought  not  to  be  at  liberty  to  pre 


BaroQ  and  my  brother  Martin  think  there  is  a  diflScol^,  I  iMTeM 
Ofunion  upon  the  matter. 

Martin,  B. — I  think  we  are  to  use  tlieee  gamiabee  dana  ^ 
ODF  discretion.  /2aJ^  re/aKd. 
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COURT  OF  COMMON  PLEA& 

June  10,  1856. 

Great  Western  Railway  Company  v.  Rimell. 

Appeal — Carriers  Act — Evidence  of  felony, 

¥Where  a  parcel  was  delivered  to  a  railway  company  to  be  carried  from 
^.  to  B.,  and  it  appeared  that  there  were  eleven  parcels  in  the  way- 
biil  and  ten  in  the  guards  book  :  that  the  parcels,  including  the  one 
in  question,  were  duly  delivered  to  the  guard,  and  afterwards,  in  his 
absence,  and  without  his  knowledge,  a  porter  put  another  parcel  in  the 

f  box,  and  entered  it  in  the  bill,  and  the  guard  did  not  count  the  parcels 
till  he  arrived  at  B.,  after  stopping  at  several  stations,  when  the  parcel 
was  missing : 

.  tieid,  that  there  was  no  evidence  that  the  parcel  had  been  stolen  by  one 
of  ike  company's  servants, 

'.    JPer  Jervis,  CU/l,   where  felony  is  set  up  cu  an  answer  to  the  protection 

^         ffiven  to  a  carrier  by  the  Carriers  Act,  negligence  is  immaterial, 

APPEAL  from  the  decision  of  the  judge  of  the  County  Court 
of  Gloucester,  under  the  following  circumstances : — 
The  action  was  brought  by  the  respondent  to  recover  392.  ds., 
\  the  value  of  a  parcel  of  watches  delivered  by  him  to  the  company 
^'  At  Gloucester^  to  be  carried  by  them  to  London,  and  there  delivered 
^  to  the  party  to  whom  it  was  addressed.  The  parcel  was  not 
^  delivered^  and  upon  inquiry  being  made,  it  appeared  that  there 
(;  xruB  something  wrong  in  the  way-bill  of  the  train  in  question,  for 
'  eleven  parcels  were  entered  in  it,  while  only  ten  had  been  entered  in 
i    the  guard's  book.     It  was  proved  that  one  of  the  company's  porters 

delivered  the  parcels,  including  the  one  in  question,  to  the  guard, 
%    and  afterwards  received  another,  which  he,  in  the  absence  of  the 

guard,  and  without  his  knowledge,  put  in  the  parcel  carriage  and 
r     entered  in  the  way-bill.     He  said  that,  when  he  did  so,  neither  of 

the  guards  were  on  the  platform.     There  were  three  other  porters 

on  duty  on  the  platform  at  the  time.  After  the  train  had  started 
)     the  guard  saw  the  new  parcel  entered  in  the  way-bill,  but,  never* 

theless,  did  not  count  the  parcels  till  he  reached  London,  when  ho 
f  found  the  parcel  of  watches  gone.  At  the  trial,  on  the  conclusion 
I     of  the  plaintiff's  case,  it  was  urged  for  the  defendants  that  he  ought 

to  be  nonsuited,  and  Hinton  v.  Dibbin,  2  Q.  B.  646,  and  Butt  v. 

Great  Western  Bailway  Company^   11  C.  B.  140,  were  cited,  but 

on   the  judge    refusing,  witnesses  were  called  for  the  defence* 

,  VOL.    III.  N 
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Great  The  judge  told  the  jury  that  they  must  be  satisfied,  firat,  that  tke 
Ra*^at  watches  were  stolen  by  the  company's  servants,  and, fiecondlT, ^ 
CoMFASY      that  felony  was  occasioned   by   the  negligence  of  the  compnr. 

V.  The  jury  found  for  the  plaintiff. 

^"**""  Phipson  for  the  appellants. — There  is  no  evidence  of  any  feW 

1856.        hy  any  servant  of  the  company.     [He  was  stopped  by  the  cooitj 

J.  J,  Powell  for  the  respondents. — First,  the  defendants  were  bbC 

Cmr'^^etr^  ®^  liberty  to  appeal ;  they  took  their  chance  of  the  verdict  TV^ 
Eeid.nct  of  should  have  suomitted  that  there  was  no  evidence  to  go  to  tk 
M»5f.  jury,  and  have  appealed,  if  the  judge  was  wrong;  but  they  kit 
not  done  so,  and  there  is  no  leave  of  the  judge  to  come  kn. 
[Jervis,  C.  J. — That  does  not  get  rid  of  the  misdirecdoo;  As 
case  ought  not  to  have  gone  to  the  jury.!  Next,  there  w»  eii- 
dence  to  go  to  the  jury.  The  parcel  could  only  have  got  ovt  li 
the  box  in  one  of  three  ways;  either  it  was  misdelivered  oo  tb 
road,  or  stolen  by  a  servant  of  the  company,  or  by  a  stnuM 
[Cresswell,  J.— By  whom  do  you  say  that  it  was  stolen?]  ib 
not  necessary  to  show  any  one  in  particular.  The  evidence  diowri 
that  it  was  not  misdelivered  at  an  intermediate  station.  [Cbbi- 
WELL,  J. — Taking  the  case  as  stated,  what  was  there  whid  wwli 
justify  a  judge  or  jury  in  assuming  that  there  was  no  misdcfiittj 
at  any  intermediate  station  ?]  That  is  not  the  precise  queste 
The  company  might  have  shown  that,  and  did  not.  Hiere  was  m 
evidence  on  the  point  at  all.  [Cresswell,  J. — Then  you  infer  tta 
that  is  evidence  that  it  was  not  misdelivered.]]  It  is  not  Decesaij 
to  show  that  there  was  no  misdelivery ;  but  of  three  states  i 
things  one  is  the  most  probable — then  that  is  evidence  tot^ototk 
jury.  There  was  no  evidence  of  violence.  Then  that  is  eTidence 
that  the  box  was  opened  with  a  key,  and  therefore  bv  a  serrari:: 
because,  if  a  stranger  had  a  key,  the  company  should  'liave  pw^.i 
that. 

Jeuvis,C.  J.— The  judge  who  tried  this  cause  was  mistaken  b 
two  respects.  He  told  the  jury  that,  to  entitle  the  plaintitfroi 
verdict,  they  must  be  satisfied  that  the  parcel  had  been  stolen  bj 
a  servant  of  the  company ;  and,  secondly,  that  such  felonv  rsi 
been  facilitated  by  the  negligence  of  the  company  or  their  ser- 
vants ;  and  I  think  that  he  was  wrong  in  leaving  thefir^t  question t^ 
the  jury,  because  there  was  no  evidence  whatever  which  ouirht^ 
have  been  left  to  the  jury  of  a  felony  of  a  servant  of  the  comV^nj. 
Unless  the  courts  take  this  on  themselves,  the  statute  which  ^^ 
intended  for  the  protection  of  companies  will  be  a  dead  letter. 
The  moment  counsel  are  let  loose  at  the  jury  on  the  subject  o^ » 
poor  merchant  a^rainst  a  wealthy  company,  and  that  these  thin^^ 
are  always  stolen  by  the  porters,  the  company  has  no  chance  wita 
the  jury  ;  and  1  think  it  is  the  duty  of  the  judge,  wherever  there 
is  no  evidence,  immediately  to  withdraw  the  case  from  the  jury 
and  not  allow  them  to  misconduct  themselves.  Secondly  tw 
jud«re  has  misconceived  Butt  v.  Great  JVcsteni  Raihcay  Compan^> 
because,  when  the  company  prove  a  justification  under  the  statute, 
negligence  has  nothing  to  do  with  it ;  under  the  statute,  felonv  br 
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i  a  servant  is  a  sufficient  answer  to  the  defence  set  up  by  the  com-       Great 

I  pany,  and  negligence  has  nothing  to  do  with  it ;  but  under  the     r'^JJJ^^^y 

carrier's  agreement  negligence  is  the  sole  question,  and  felony  has     Compant 

nothing  to  do  with  it     Under  the  statute  felony  is  an  answer,  and  ^' 

,  under  the  notice  negligence ;  but  Butt  v.  Great  Western  Railway      ^''"'*^ 

Company y  is  a  case  of  felony  permitted  and  produced  by  negli-        isse. 

•gence.  

t     Cbesswell^  J. — I  am  of  the  same  opinion.     The  statute  gives  cJi^lc^Tci^ 
protection  to  a  company  unless  the  parcel  is  lost  by  the  felony  of    Evuience  of 
the  company's  servants;  it  does  not  say^  unless  you  suspect  it  was      y^/of^. 
so  lost,  but  there  must  be  reasonable  evidence  that  it  was  so  lost. 
.Kow  it  has  been  pointed  out  that  a  certain  porter  was  the  principal 
,per8on  connected  with  putting  this  parcel  into  the  box,  but  it  is 
idmitted  that  there  is  no  reason  to  suppose  that  he  stole  it,  and 
no  one  has  been  pointed  out  to  whom  a  scintilla  of  evidence  could 
attach. 

Williams,  J. — I  am  of  the  same  opinion* 

W1LLES9  J. — This  is  an  abuse  of  the  rule  of  circumstantial 
cmdence.  All  the  evidence  must  be  consistent  with  the  theory 
adduced ;  but  in  addition  to  that,  there  must  be  one  credible  fact 
inconsistent  with  any  other,  and  here  there  is  nothing  of  the  kind. 
Butfs  case  is  cited  as  a  case  on  the  statute,  which  it  has  nothing 
irliatever  to  do  with.  Judgment  for  appellants. 
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COUllT  OF  QUEEN'S  BENCH. 

Jfooeniber  8,  1856. 
Pyeus  V.  GiDBS  and  Othebs. 

Bonii  conditioned  for  due  performance  of  rtutiet  of  bniliff  to  a  Ow^ 
Court — Ditchiti-ge  offvrettei  by  subsequent  alteratioit  u*  lAc  matmtif 
the  office. 

A.,  hting  appointed  attislaut'boiliff  of  a  Cmtnlif  Court  mndtr  9  A  it 
Vi^.  e.  05,  ffave  a  bond,  with  two  suretief,  conditioned  f^r  At  it 
rxetmlion  of  all  warrant*  HtliMred  to  Aim  ;  for  due  prjfurtma 
of  the  dutiet  of  hit  office  conformafdj/  to  the  rtiUt  of  practir*  rti 
were  then  in  force  or  laiyltl  therenfter  be  tnudc  ;  for  Aii  taJtt»f^ 
the  feci  authorixeti  bg  tehedule  D.  to  that  act ;  and  for  indrmt.^n 
the  high  bailiff'  agaimt  all  loM  rendtiiig  from  hix  miicoHdmet  4 
tubserpunt  ttatiHej  the  JuritdietioH  of  the  Cattntg  Courts  teat  "  -^ 
eileudeii,  and  the  dutiet  of  the  bii'diff  iiteretvted.  Hr  n 
authorized  lo  take  other  feet  than  Ihote  tpecijied  u«  tchrdmU  D. ;  mi 
he  icai  empotecred  to  ttll  under  tearrantt  of  c-xeeution  leilhoal  ik 
intervention  of  a  rwom  broher : 
Held,  that  the  nature  of  the  office  vat  to  ettentiaU^  rhanged,  Aat  ik 

bond  teat  eitinguithed. 
'^I^HIS  was  an  action  on  a  money  bond,  executed  by  the  ifef* 
-1-      dnnt  Gibbs   nnd   the  two  other  defcndanlij  as  hta  tiureik^ 
the  condition  of  which  was,  that  Gibba  should   fajthrully  perfoca 
the  duties  of  the  office  of  assistant-bailiff  of  the  County  Coo/I  ^ 
Northumberland ;  that  he  should  duly  execute  iramints  and  » 
BUmmonses;  that  he  should  conform  to  the  ruica  of  practice  I 
made  or  thereafter  to  be  made ;  that  he  should  take  only  tie 
BpeciBed  in  schedule  D.  of  9  &  10  Vict.  c.  95  ;  aod  that  he  tk 
indemnify  the  plaintiflT,  the  high  bailiff  of  tlie  court  by  whsalt 
was  appointed,  from  any   loss  resulting  from  his   nuKomhict* 
neglect.     The  declaration  alleged  that  Gibbs  had  seized  the  ^A 
of  a  wrong  person  under  a  warrant  of  execution,  and  that  dami0l 
had  consequently  been  recovered  against  the  plaintiff,  and  that  OB 
defendiinte  had  not  indemnified  him. 

Plea,  that  the  bond  was  given  before  the  passing  of  10  &  II  Vi» 
c.  102,  and  other  statutes  extending  the  jurisdiclion  of  the  CooK; 
Courts;  and  that  the  defendant  Gibbs  had,  under  the  pnniMM 
of  12  &  13  Yict.  c.  101,  8.  10,  been  authorized  to  act  as  a  «nB 
broker. 

Demurrer  thereto. 

//.  llili  in  support  of  the  demurrer, — The  duties  for  hiwArf 
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.wliich  this  action  was  brought  were  imposed  by  the  first  act  of 

Parliament ;  and  even  assummg  that  the  subsequent  statutes  have 

altered  the  nature  of  the  office,  that  alteration  will  not  affect  the 

validity  of  the  bond  so  far  as  the  old  duties  of  the  office  only  are 

concerned.     As  to  the  new  duties  imposed  by  the  latter  acts,  it 

may  be  conceded  that  the  security  would  not  extend  to  them.  He 

referred  to  Oswald  v.  The  Mayor  of  Berwick  (Jur.  August  16, 

1856%  and  to  the  various  County  Courts  Acts,  9  &  10  Vict.  c.  95  ; 

10  &  1 1  Vict  c  102;  12  &  13  Vict.  c.  101 ;  13  &  14  Vict  c  61. 

Knowles  contrsL — According  to  Oswald  v.  The  Mayor  of  Ber- 

wiek,  and  Bonar  v.  M'Donald,  3  H.  L.  Cas.  236,  this  securitv  is  alto- 

father  extinguished.     The  condition  requires  the  bailiff  to  take 

only  the  fees  in  schedule  D. ;    but  subsequent  statutes  have 

empowered  him  to  take  other  fees.     The  condition  requires  him  to 

execute  properly  all  warrants  delivered  to  him ;  and  subsequent 

Statutes  havQ  greatly  increased  his  duties  in  this  respect     The 

ix>nd  contemplates  actions  for  2QL  only ;  but  now  the  jurisdiction 

is  extended  to  50^,  or  by  consent  to  an  unlimited  amount    When 

the  bond  was  given  he  could  not  sell  until  the  property  seized  had 

been  appraised  by  a  sworn  broker  (9  &  10  Vict  c.  95,  s.  106); 

but  now  he  may  himself  appraise   as  well  as  sell.     Altogether 

therefore  the  nature  of  the  office  is  altered,  and  its  responsibilities 

increased.     The  consequence  is  that  the  bond  can  no  longer  be 

enforced. 

i7.  HiQ  in  reply.  Cur.  adv.  vulL 
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JUDGMENT. 

JVov.  8. — Lord  Campbell,  C.  J. — This  was  an  action  of  debt 
on  bond,  executed  by  the  three  defendants.  The  declaration  sets 
out  the  condition  of  the  bond,  and  assigns  a  breach,  and  from  that 
it  appears  that  the  plaintiff  Pybus  was  appointed  high  bailiff  of 
"Ae  County  Court  of  the  county  of  Northumberland,  and  that  he 
had  appointed  the  defendant  Henry  Oibbs  one  of  his  b^uliffs,  and 
his  bond  was  executed  by  the  defendant  Gibbs  and  the  two  other 
jdefendants,  as  his  securities,  with  a  condition  that  Gibbs  should 
properly  conduct  himself — I  will  state  how^  more  distinctly,  by- 
and-by — but  should  properly  conduct  himself  in  his  capacity^  of 
bailiff  to  the  high  bailifff  Then  the  breach  is  assigned,  stating 
that  a  warrant  was  directed  to  issue  for  levying  upon  the  goods 
of  one  Edgar,  and  that  was  delivered  to  the  defendant  Gibbs,  and 
tbat  he  ought  to  have  levied  upon  the  goods  of  Edgar,  but  instead 
of  that  he  levied  upon  the  goods  of  one  Thew ;  and  that  Thew 
brought  an  action  against  the  now  plaintiff,  the  high  bailiff, 
and  recovered  damages  and  costs,  which  were  paid,  and  that  the 
plaintiff  has  not  been  indemnified.  There  is  one  plea  to  the 
declaration  which  relies  on  certain  acts  of  Parliament,  passed  sul>- 
aequent  to  the  time  when  the  bond  was  executed.  The  bond  was 
executed  after  the  9  &  10  Vict  c.  95,  establishing  the  County 
Courts,  and  it  alleges  that  several  acts  of  Parliament  passed  after 
the  bond  was  executed,  and  then  it  alleges  breaches  of  duty  ou 
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168  odmmr  comm  oAsmt: 

Pi»»      the  port  of  (}ibbe,  and  that  by  Aese  sots  of  INnrHMiiti  ii 

^pj^      BMnre  of  the  office  wee  eo  e«entialfy  altered  that  the  boal  n 

im       eztiiigaished  befion^e  the  braaeh  took  place.     To  this  plea  ikn  ■ 

Offant.     A  demnrrer;  and^tbe  qoettion  we  have  to  detctfniiie  m^  tMm 

1^       Uie  bond  remuned  m  meto  at  Ae  time  the  «llef(d  act  Unkfhn 

Now  tihe  kw  npon  tiue  entgeot  hai  been  Intehr  irery  mmk  §h 

J^ri^^  eosaed,  IumI •  may  now  be  eboaideied  to  be-tettM  by  thecMif 
^^  ^"V-  {hnoaU  t.  Snb  Jfoyer  ^  JSinoMi  and  the  eepml  pmdUi 
aeemB  to  be  thk^  thiA  it,  where  there  ia  euCkwt^diip  fcr  da  4i 
pOTfimnanoe  of  an  office,  if,  ather  by  the  aot  or  the  paitiH^tflf 
net  of  Parfiament,  die  offioe  ia  owentinlly  nlfcim#od,  m  Attli 
llnties  of  the  person  for  whose  good  eondnct  ^wboodisfRfssai 
anaterially  alteredi  so  that  the  peifl  of  the  engeties  wooH  bit 
«Miied,  the  bend  is  fons^  witboot  the  eoBnebt  of  tlM  ssniK 
lad  e?en  that  consent  ean  haidlr  alter  tiie  oliBgation  anAvii 
bond.   The  cA>I]gation  nnder  the  bond  wtmld  be  goiie  If  dw 


of  the  office  were  HmteriaUr  alteasd^  or  the  nntmre  of  the«B|lf 
tnent  was  materially  ahered  That  is  the  dootrine  kid  dsei  if 
dns  eonrt  in  the  esse  of  OfwaU  ▼.  Tkt  JiMor  of  Berwick,  ^aiM 
dootrine  was  adopted  by  aB  the  jodgea  of  the  ExdwqiMr  €fai- 
her;  although  two  or  throe  of  diese  jn^ea  tlKMEqght^  sin' ' 
that  doctrine  to  be  well  fcendod,  that  the  jii^|;nienft  of  dai 
was  erroneous  I  bat  still  they  admitted  the  principle  that  wi  Ml 
down.  It  went  to  the  House  of  Lords,  and  there  the  jo^^iii 
unanimously  of  opinion  that  the  judgment  of  this  eooit  was^m 
and  the  House  of  Lords  eave  judgment,  affirming  the  ju^gnoa' 
the  Court  of  Exchequer  Chamber;  therefore  we  consider  thehvaii 
general  principle  as  settled.  Now  we  are  to  apply  thst  pvisapk 
to  the  case  at  bar,  and  for  that  purpose  we  must  consider  vliit  m 
nature  of  the  office  was  when  the  bond  was  given;  and  tkiit 
stood  as  created  by  the  9  &  10  Vict.,  and  we  are  to  look  at  tk 
language  of  the  condition  at  that  time.  This  was  a  court — ^I  vi 
giye  the  very  words  of  the  act  of  Parliament — ^  for  the  more  esf 
recovery  of  small  debts  and  demands,''  and  the  condition  of  tk 
bond  is,  that  Gibbs  should  conduct  himself  properly  as  huEl 
**  according  to  the  general  rules  made  and  to  be  made  for  reenhfliC 
the  practice  and  proceedings  of  the  said  courts  and  did  and  sbov 
well  and  truly  execute  ana  perform  the  office  and  duties  of  itM 
of  the  said  court,  and  in  the  execution  and  performance  of  isA 
his  office  and  duties  conform  to  the  provisions  and  requisitioni^ 
tiie  said  act,  and  to  all  such  general  rules  as  had  been  or  JiuM 
from  time  to  time  be  made  for  regulating  the  practice  and  pis* 
ceedings  of  the  s^d  court  in  respect  to  the  office  and  duties  d 
baiUff  of  the  said  court"  Not  accordii^  to  any  alteratioD  tkit 
might  be  made  by  subsequent  acts  of  Fariiament»  hut  onlr  s^ 
cording  to  the  rules  for  regulating  the  practice  and  prooeedii^if 
and  in  respect  to  the  said  court ;  and  then  the  condition  goes  • 
to  say,  **  that  they  shall  indemnify  the  high  bailift*  for  aay  ha 
or  debult  for  or  by  reason  of  the  non-execntion  or  peifonnsiiee  <i 
his  office  and  duties  as  such  bailiff  as  aforesaid,  or  for  or  hv 
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-  of  his  receivinfr  or  extorting  any  fee  or  fees,  or  any  money  or      Pvbds 
reward  other  than  such  as  is  or  are  set  down  in  the  schedule  D.  to       ^^^^^ 
:   the  said  act  annexed,  or  for  or  by  reason  of  any  neglect)  con-        axo 
j;  nivance,  omission,  act,  or  default  of  the  said  Henry  Giobs,  or  for      Otoers. 

ar  by  reason  of  any  cause*  matter,  or  thing  in  any  way  relating        ~~ 
^  thereto.'*    Now  such  was  the  nature  of  the  office  at  the  time  when        _L' 

the  bond  was  executed,  and  such  is  the  condition  of  the  bond,      ^^^d  of 
.   ^^owy  subsequently  to  that,  there  have  passed  various  acts  of  Par-  ^^^  '^^^ 
.   Imnaent,  in  almost  every  session  of  !rarliament,  respecting  the 
\   County  Courts.     There  was  an  act  in  the  12  &  13  Yict,  an  act 
!   in  the  13  &  14  Vict.,  and  an  act  in  the  14  &  15  Vict     Now,  by 
.   these  acts  of  Parliament  the  jurisdiction  of  the  court  over  debts, 
wrhich  was  before  limited  to  20/.,  is  generally  extended  to  50/., 
with  the  power  of  the  court  to  take  cognizance  of  any  cause  to 
.   Ally  amount,  with  the  consent  of  the  parties  expressed  m  writing 
before  the  'tsause  has  been  decided.     Now,  since  the   bond   was 
.   given,  an  act  has  been  passed  so  extending  the  jurisdiction  of  the 
.   court,  making  it  no  longer  a  court  for  the  recovery  of  small  debts 
\   iind  demands,  but  a  court  in  the  first  instance,  by  the  consent  of 
the  parties,  for  trying  all  manner  of  causes.     Then  by  one  of  the 
;    acts,  the  9  &  10  Vict.,  which  was  in  force  when  the  bond  was 
given,  it  was  required  that  before  the  bailiff  should  sell  goods 
taken  under  a  warrant,  that  he  should  have  them  valued  by  a 
sworn  broker,  and  now  he  may  himself  act  as  broker,  and  the 
necessity  of  having  a  sworn  broker  is  dispensed  with.     Then, 
further,  by  another  act  of  Parliament,  a  jurisdiction  in  bankruptcy 
is  vested  in  this  court ;  in  another  act  of  Parliament  there  is  a 
jariadiction  given  to  this  court  with  respect  to  absconding  debtors. 
A  warrant  may  be  directed  to  the  bailiff  to  be  executed  which  it 
would  be  incumbent  on  the  bailiff  to  execute  respecting  abscond- 
ing debtors  and  respecting  bankrupts,  and   there   might    be   a 
warrant  for  him  to  execute  and  levy  the  sum  of  10,000/.,  and  he 
Blight  levy  the  goods  without  calling  any  broker  to  assess  them. 
Then  there  is  another  important  enactment  in   these  statutes, 
namely,  that  for  the  fees  that  were  before  regulated  by  schedule 
D.  in  the  9  &  10  Vict,  there  are  now  other  fees  payable  which 
the  bailiff  now  is  authorized  to  take,  and  it  will  be  recollected 
that  part  of  the  condition  was,  that  he  should  take  no  fees  except 
those  that  were  specified  in  schedule  D.  in  the  9  &  10  Vict. 
Under  these  circumstances,  we  are  to  say  whether  there  is  not 
an  essential  alteration  of  the  office  of  bailiff  of  the  County  Court ; 
and  we  think  that  there  is  an  essential  alteration,  and  that  thereby 
the  bond  was  extinguished  before  the  cause  of  action  arose.     The 
jurisdiction  is  extended  with  regard  to  the  amount  of  debts ;  the 
nature  of  the  court  is  altered ;  there  is  bankruptcy  introduced ; 
there  is  jurisdiction  with  respect  to  other  matters,  and  a  new  set 
of  fees  is  given  different  from  those  in  schedule  D.     It  seems  to 
be  quite  clear  to  my  mind  that  the  nature  of  the  office  is  essen- 
tially altered,  that  it  is  impossible  to  contend  that  the  sureties  are 
liable  for  the  nonperformance  of  the  new  duties  that  are  imposed 
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on  the  bnilifT  by  the  i>ubsGquent  acts  of  Parliament,  swl  ibt 
Mr.  Hill  very  fairly  allowed  ;  but  he  contended^  m  this  wvM 
httve  been  a  breach  of  the  duties  existing  at  the  time  the  bead <■ 
given,  that  the  eurelied  are  still  liable  pro  taitUt.  I  am  of  opiaoi 
that  that  severaDce  cannot  be  taken,  and  that  the  bond  i»  (o  h 


considered  as  extinguished.     Now    it   would  lead  to  very  gn* 

hind  «f      inconvenience,  and  there  ia  no  precedent  for  it  that  I  am  a«in<( 

Itbjh  BniKg.   j^  ^^y  jjj^j  jjjg  surety  shall  be  liable  for  iJiat  whidi  \t  wi^o  lb 

original  ecope  of  tlie  suretyfihip,  and  not  for  that  which  ie  sot  ill 

object,  the  whole  being  done  bj-  one  officer  performing  his  doM 

I  in  the  execution  of  the  same  office;  but  it  \s  uaneceMaiy  to  cUB 

into  any  reasoning  upon  the  subject,  because  we  have  an  etfm 
authority  in  the  case  of  Bonar  v.  McDonald,  which  was  a  (M 
decided  in  the  House  of  Lords  from  Scotland,  but  un  a  point  <f 
law  on  which  I  believe  the  laws  of  the  two  countries  are  end^ 
the  same.  That  was  the  case,  not  of  an  office,  but  an  en[dciyB^ 
It  Btnnda  on  the  aame  footing.  There  the  agent  had  freah  iMi 
imposed  upon  him ;  he,  being  a  clerk,  hat]  been  guilty  of  a  dflUl 
within  the  scope  of  the  original  suretyship,  and  it  wu  fbri 
breach  of  his  duty  within  the  original  suretyship  that  the  icte 
was  brought  against  the  original  sureties,  and  it  was  oooteiM 
there,  as  here,  that  although  the  sureties  would  not  be  liiUi 
tor  a  breach  of  new  duties  imposed  on  the  agent,  thai  Af 
liability  would  be  the  same  as  if  there  had  been  no  alteratioa  i 
the  employment;  but  the  House  of  Lords  thought  othenn^ 
confirming  the  judgment  of  the  Court  of  Session  below,  and  btH 
thnt  after  the  nature  of  the  employment  was  essentially  altered 
the  bond  was  void.  That  case  accords  with  tlie  notion  1  enteno 
on  the  subject,  and  at  all  events  is  a  decision  of  that  trihuiul  ^ 
whicli  we  are  bound.  That  the  bond  was  extinguished  we  ill 
think  there  is  no  doubt.  With  regard  to  hardship,  there  maybe 
a  great  hardship  on  the  sureties  if  we  were  to  hold  that  they  »« 
still  liable,  but  I  think  there  would  be  no  hardship  and  no  iocoo- 
venience  with  respect  to  this  high  bailiflT  or  any  other  Iffii 
bailiff,  because  we  have  annual  acts  of  Parliament  changing  IM 
nature  of  this  court,  and  it  would  be  very  easy  either  to  haTe  i 
fresh  bond,  or  to  vary  the  first  bond  so  as  to  meet  the  probability 
of  a  change  in  the  nature  of  the  office  while  the  bailiiT  remuo!  ii 
his  employment.  My  brother  Manle  said,  and  I  concur  with  hia 
in  OiwaUi  v.  Tkt  Mayor  of  Berwick,  that  the  bond  inighl  be 
framed  so  as  to  continue  the  liability  of  the  parties,  although  lb* 
nature  of  the  office  ehould  be  altered  after  the  bond.  Therefore  it 
would  be  easy  afterwarils  to  introduce  words  in  the  condition  to 
make  the  bailiff  still  liable  as  lung  as  he  continues,  although  iht 
duties  he  haa  to  perform  are  altered.  For  these  reasons  I  am<^ 
opinion  that  the  bond  U  void. 

CoLEUiDGE,  J. — I  am  quite  of  the  same  opiiuon^  iukI  luy  IktfJ 
has  gone  bo  fully  tlirough  the  pleadings  and  the  state  of  heta  ttitf 
it  ia  unnecessary  for  me  to  go  over  that  ground  again  ;  tfaerefen 
1  shall  have  very  little  to  add  to  what  he  baa  aaid.     It  is  nry 
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I  well  known  that  the  rights  and  liabilities  of  sureties  by  the  law  of      Ptbus 
England  are  settled  upon  very  broad  principles  of  equity ;  and       ^^^' 
one  of  them  that  is  now  perfectly  well  established  I  take  to  be        ^_ 
this — whether  by  the  alteration  of  the  law,  or  by  the  dealings  of     OthJuui. 
the  parties  to  the  obligation  apart  from  the  sureties,  the  risk  of       ~* 

the  surety  is  either  in  its  nature  altered  or  its  amount  increased        

80  that  he  may  receive  damage  thereby ;  if  so,  the  obligation  is      Bond  of 
gone  and  the  surety  is  discharged.     And  that  seems  to  me  to  ^^  SaiUf, 
stand  on  a  very  obvious  and  broad  principle  of  justice.     It  seems 
to  me  that,  according  to  those  principles,  the  party  has  a  right  to 
0my,  whenever  he  is  sought  to  be  made  liable,  ^  This  is  not  the 
undertaking  into  which  I  entered,  and,  therefore,  I  am  not  bound 
bpr  it."    Now,  Mr.  Hill  did  not  at  all  dispute  that  general  prin- 
ciple ;  but  he  said,  in  this  case  the  defendant  is  liable,  because, 
aamitting  the  fact  that  the  duties  of  the  bailiff  were  increased  and 
added  to,  and  that  there  might  be  some  risk  if  the  sureties  were 
then  liable  co-extensively,  still  the  risk  would  not  be  increased, 
because  he  said,  the  bond  remained  untouched.     It  did  not  extend 
to  those  duties  at  all ;  it  remained  a  valid  bond  as  to  the  old  duties, 
and  the  breach  in  this  case  was  assigned  in  respect  of  the  nonper- 
formance of  one  of  the  original  conditions.     It  seems  to  me,  that 
in  the  first  place,  the  fact  is  not  so  as  Mr.  Hill  has  stated,  and 
that  if  the  fact  were  as  he  has  stated  it,  it  is  then  met  by  the  case 
that  my  lord  has  referred  to  in  the   House  of  Lords,   which  I 
oannot  distinguish  in  point  of  principle  from  the  present,  where 
the  duties  of  the  principal  has  been  increased  without  the  consent 
or  knowledge  of  the  surety ;  but  the  breach  in  respect  of  which 
the  surety  had  the  action  brought  against  him,  was  for  the  non- 
performance  of  one  of  the   original  agreements,  and  that  very 
point  was  made  in  the  House  of  Lords,  and  the  judgment  pro- 
ceeded on  that  very  ground ;  but  I  do  not  concede  to  Mr.  Hill 
that  the  fact  is  as  he  states.     I  assume  that  he  is  right  with  regard 
to  the  extent  of  the  bond,  but  even  so  the  risk  of  the  surety  in 
this  case  is  increased  as  to  the  discharge  of  the  original  duties 
contemplated  in  the  bond  by  introduction  of  the  new  duties,  and 
the  new  liabilities  which  are  brought  on  the  plaintiff.     I  think,  if 
that  comes  to  be  considered  in  point  of  common  sense,  it  must  be 
so — that  anyone  being  a  prudent  man  would  not  consider  it  the 
same  thing  to  become  security  for  a  man  in  the   discharge  of 
certain  duties,  if  those  were  the  only  duties  he  had  to  perform, 
and  the  outside  extent  of  which  he  would  be  able  to  calculate ;  or 
become  surety  for  a  man  dischar$i;ing  some  duties,  if  vou  knew  he 
was,  in  addition  to  those,  charged  with  other  duties  which  involved 
other  liabilities,  because  in  all  those  matters  the  solvency  of  the 
principal  is  somewhat  to  be  taken  into  account  before  you  enter 
into  a  contract  of  suretyship  for  him.     I  may  know  perfectly  well 
that  the  bailiff  I  am  asked  to  be  surety  for  is  very  probably  quite 
able,  out  of  his  own  means,  to  discname  anything  which  may 
arise  from  the  nonperformance  of  the  duties  of  the  court,  the 
duties  of  which  arc  limited  to  20L ;  but  if  I  am  told  beyond  that 
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he  )a  also  to  discharge  duties  for  a  cotirt  that  baa  a 

«■  jurittdiction,  and  also  duties  arieinv  from  Imnkruptcy  afion  wi 

^^       mnttcrs  of  thut  sort,  I  coti aider  that  thnt  ia  essentially  aoBKk 

Otbsu.      jrreatcr,  thnt  I  am  UDwillin^  to  enter  into  the  bood:  and  n  fid 

regard  to  the  ori^nal  duties  niid  arijnnat  liabilities,  the  posdai 

'*"'        of  the  eiirety  in  this  cose  is  altered  by  the  alteration  of  the  dutia; 

Boodof      and,   therefore,  taking  it  stricliy  upon  Mr.    Hill's   prindplt  rf 

Hij*  flnajT   decision,  I  say  he  ia  not  borne  oat  by  the  fact.     On  these  gron^ 

I  am  of  opinion  there  should  be  judgment  for  the  defeo'lant. 

WiGHTMAN,  .1.— I  am  of  the  same  opinion.     It   may  he  tikti 

Iaa  a  jmnciple  of  law  that  a  bond  by  a  surety,  cotutitioned  fw  t)a 
due  {K'rfoniiiiiice  by  his  pnecipal  of  the  duties  of  an  office,  i*  bA 
if  the  office  or  duties  are  so  altered  as  in  any  deCTee  to  iacRW 
or  vary  tho  risk  of  the  surety.  The  principle  is  recogiu«l  ■ 
iminy  cases,  but  the  case  of  Otwald  v.  The  A/avor  of  Beneitim 
consider  to  l>c  the  leading  case  on  that  subject,  which  was  decided  Ji 
the  House  of  Lords.  The  question  in  this  case  is,  wbetherthc|«i»- 
ciple  is  applicable  to  it,  and  whether  there  liaa  been  such  analMo- 
tion  of  the  oflioe  of  the  principal  of  the  bond,  or  hie  duties  and  b- 
biliticA,  as  would  bring  the  case  within  the  principle,  and  ifiacftHp 
the  sureties.  The  bond  recites  thnt  the  plaintiff  was  apnui^ 
high  bniliti'  of  the  County  Court  of  North  umber  land,  uMW  lb 
Pint.  9  &  10  Vict.  c.  95;  and  he  had  nominated  Mr.  Gibbstoactfet 
him  as  bailiff  of  the  court;  it  was  conditioned,  among  other  lU^^ 
for  the  due  execution  by  bim  of  all  warrant.-s  precepts,  and  wii* 
iaauing  out  of  the  court,  and  directed  to  the  high  bniliCu' 
delivered  to  him  to  be  executed;  and  that  the  defeudant  xviij 
indemnify  the  plaintiff  for  nil  actiooa  or  losses  be  might  be  IbUc 
to  for  executing  or  not  executing  any  warrant  or  writ  giren  l» 
Gibbs,  tor  or  by  reason  of  hia  office.  The  declaration  assigiM,  wi 
breach  of  duty — "That  under  a  warrant  and  judgment  obtaioeJ 
in  a  suit  within  the  jurisdiction  of  the  court,  the  defendant  GiUii 
wrongfully  seized  in  execution  the  goods  of  one  Edward  Thea, 
who  thereupon  brought  an  action  against  the  plaintiff  in  theCiWl 
of  Exchequer,  and  recovered  diimages  nod  costs  f^aiost  him."  For 
the  defendant  it  was  contended  that  the  court  and  the  office  rf 
bailiff,  as  it  existed  at  the  time  of  the  making  of  tbe  bond,  irasia 
ehanged,  and  tbe  duties  soaltered  and  increased,  that  the  defeixbai 
WHS  discharged  from  liability  under  that  bond,  and  they  relied* 
the  effect  of  several  Bubsequent  slatutes  altering  and  enlarging  ifcf 
jurisdiction  of  the  court,  and  increasing  the  duties  of  the  offic«ii 
includin!J  the  bailiff.  By  the  13  &  14  Vict.  c.  61,  the  jurisdictiot 
of  the  C'nunty  Court  is  extended  from  20/.  which  was  the  Wrt 
under  the  etat.  of  tf  &  10  Vict,  c  95,  to  6itL,  wtd  by  oonaeat  m 
any  amount;  and  the  powers  and  provisions  of  the  9  &  10  Viet 
c  95,  are  extended  to  the  increased  jurisdiction.  Bv  tbe  10  h  II 
VicL  c  102,  8.  5,  the  high  bailiff  of  the  Gonnty  Ccmrt  ud  Ui 
aBristants  are  to  act  as  the  messengers  in  bankruptcy,  under  lit 
provisions  of  that  net,  which  is  a  new  jurisdiction  to  th«  CovDtr 
Court  in  bankruptoy  and  insolvency ;  and  by  the   14  &  IS  VicL 
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c  52,  the  judge  of  the  County  Court  may  grant  a  warrant  for  the       Ptbus 
arrest  of  an  aosconding  debtor  to  be  executed  by  the  bailiff.     The  *• 

effect  of  these  statutes  is,  beyond  all  doubt,  greatly  to  increase        j^p 
the  duties  of  the  bailiff,  more  especially  in  respect  to  the  execution      Others. 
of  warrants  and  processes  from  the  court.     The  words  of  the  con- 
dition as  to  the  duty  to  execute  warrants  and  other  processes  are 
very  general :  '^  he  is  duly  to  execute  ail  warrants  so  issuing  out  of      Bond  qf 
the  court  and  directed  to  the  high  bailiff  and  delivered  to  him  to   ^^*  BmHff. 
be  executed."     These  are  general  words,  and  therefore  in  terms 
include   warrants   under  the  increased  jurisdiction.      But   it  is 
admitted  that  the  surety  would  not  be  liable  in  respect  of  them ; 
but  that  liability  it  is  said  is  limited  to  such  warrants  as  issue  from 
the  court  under  its  original  jurisdiction,  given  by  the  9  &  10  Vict. 
o.  95  ;  and  it  is  contended  that  to  the  extent  of  20/.,  the  jurisdic- 
tion by  that  statute  given  to  the  court,  the  officers  and  the  bailiffs 
remain  the  same  as  under  the  9  &  10  Vict,  c  95.     But  it  appears 
to  me  that  this  is  a  fallacy,  and  that  neither  the  court  nor  the 
office  of  bailiff  are  the  same  after  the  extension  of  the  jurisdiction 
to  50/.,  as  they  were  before.     The  court  as  constituted  under  the 
9  &  10  Vict,  c  95,  was  for  the  more  easy  recovery  of  small  debts 
and  demands,  limited  by  the  statute  to  20/.     If  the  court  had  been 
converted  into  a  court  for  the  recovery  of  demands  to  an  unlimited 
amount,  it  would  hardly^be  the  same  court;   it  would  still  be  a 
court  in  which  small  demands  might  be  recovered.     Small  sums 
inay  be  recovered  in  the  courts  at  Westminster,  but  they  are  not 
considered  to  be  courts  for  the  recovery  of  small  debts.     Supposing, 
instead  of  increasing  the  amount  to  be  recovered,  the  jurisdiction 
of  the  court  be  extended  over  a  dozen  additional  counties,  and  the 
duties  of  the  men  vastly  increased  thereby,  can  the  court  of  the 
county  be  considered  a  court  within  the  meaning  of  the  bond  ?    It 
might  be  well  contended  that  though  the  extension  made  the  court 
and  the  offices  substantially  different  from  what  they  were,  that 
the  bond  is  necessarily  still  effective  for  a  small  part  remaining  of 
the  original  jurisdiction.  There  is  no  precedent  for  such  a  contention^ 
and  the  case  of  Bonar  v.  M'Donald  is  an  ailthority  directly  against 
that*     Where  the  duties  and  general  liabilities  of  the  bailiff,  as  in 
this  case,  are  so  much  increased  by  the  alteration  and  extension  of 
the  court,  the  risk  of  the  surety  and  his  liability  to  loss  must  be 
increased.     The  bailiff  might  be  competent,  in  the  opinion  of  the 
suretyi  to  execute  the  duties  of  his  office  under  a  court  of  the 
limited  jurisdiction  established  by  the  9  &  10  Vict,  c  95,  but  very 
incompetent  for  the  performance  of  those  extensive  duties  which 
are  given  to  him  by  the  subsequent  statute.     It  appears  to  me, 
therefore,  in  this  case  the  effect  of  the  increased  jurisdiction  was 
0O  to  alter  the  court   and   the  office  of  bailiff  as  to  affect  the 
liability  of  the  surety  to  his  bond  so  as  to  exonerate  him  accord- 
ingly- 

Ekle,  J. — ^I  concur  in  this  judgment,  and  I  have  nothing  to 

add  to  the  statements  already  made. 

Judgment  for  defendants. 
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January    14,   1857. 

Sprinodett  o,  Ktno. 


(Jonntj/  CottrU  Acif — Concurrent  jurUdirtiou — 9  if  10  Fict.  f,  % 
9.  128—15  ^  16  Vicf.  c.  54,  ..  4 — Corf*. 

In  applying  to  the  court  or  a  judge  tit  chambert  to  errtifg  forettUw^ 
io$)6  Vict.  c.  5\,  a.  \.  it  is  »uffic'unt  far  the  plainti'ff;  by  Kii  *P- 
tiaviU,  to  make  out  a  priimi  JiMcie  cote  that  the  defendant  rtnJnm 
<;anitt  oH  hU  bufineu  out  of  lit  juritiSclion  of  the  Cottnty  Covi  ■ 
Khieh  tht  cautt  tf  action,  wkMg  or  in  tom^  ma/erial  poimt,  anitr,  » 
enlitle  Aim  to  cuU  upon  ikt  defendant  to  anxvfrnteh  ajffidaritt — tknt- 
fort,  where  the  plaintiff's  affidavit  stated  that  upon  iiHfmiry  baf 
made  at  i/ir  place  uJiere  the  defendant  was  etmpioj/ed,  far  the  parftm 
if  aicertaimiig  hit  residenec,  that  the  servant  said  that  the  drftmiit^ 
had  formerly  desetibtd  himself  as  of  No.  4,  St.  John't-ntiod-n&l, 
which  is  out  of  the  juriidiction  of  the  County  Court  in  tehieh  tkemm 
of  action  arose,  and  that  the  deponent  terity  believed  he  mided  IIm; 
and  the  defendant's  attorney  swore  in  answier  that  defendant  did  tt 
reside  or  carry  on  business  at  No.  4,  Si.  John's-tpood-rood,  ha  <■ 
affidavit  was  made  by  defendant  himself;  and  it  tras  ttol  savn  li^ 
defendant  resided  within  the  jurisdiction  of  the  said  CouHty  Comst,  €si 
Ihrjttdffe  made  an  order  giving  the  plaintiff  his  costs  : 

Held,  that  the  judge  was  right  in  to  doing,  and  the  court  r^juri  • 
rescind  suc/i  onUr, 

THIS  was  an  nction  for  nssault,  tried  before  Pollock,  CB^i  X 
the  sittings  for  Middlesex,  when  a.  verdict  was  reiorned  fix 
tbe  plaintiff  for  40s.,  nnd  on  an  application  being  mxde  brl^ 
pliiintift',  the  learned  jndge  refused  to  certify  for  costs,  sayii^  thu 
lie  thought  the  ca%  a  proper  one  to  be  tried  id  the  County  Court. 
Subsequently  the  pluintilf  took  out  a  summons  before  BrainveJl, 
B.,  nt  chambera,  under  the  15  &  16  Vict.  c.  54,  s.  4;  he  tlun 
contended  that  he  wna  entitled  to  his  costs,  because  it  was  a  c*« 
of  roncuiTcnt  jurisdiction,  the  cause  of  action  not  arisjog  wboflr, 
or  in  some  material  point,  within  the  jurisdiction  of  the  court 
within  wliich  the  defendant  dwelt  or  carried  on  business  at  ilx 
time  of  the  action  brought ;  and  in  support  it  appeared  by  his  iffi- 
tlnviis  thnt  deponent  called  at  the  place  where  the  defendimt  *n« 
employed,  for  the  purpose  of  ascertaining  his  residence,  and  li* 
the  servant  told  him  that  the  defendant  had  formerly  dt^nbed 
liiinself  as  of  No.  4,  St.  Job n's-wood -road,  and  that  dej^cMOt 
verily  believed  he  resided  tliore ;    the  c.iusc  of  action  was  iriiJiiii 
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the  jurisdiction  of  the  Clerkenwell  County  Court.     In  answer  to  Speihomctt 
this  statement  of  the  plaintiff,  it  was  sworn  by  the  defendant's       ^^ 

attorney,  that  the  defendant  did  not  reside  or  carry  on  business  at        ' 

No.  4,  St.  John*s-wood-road,  nor  had  he  done  so  during  the  last        18^7. 
three  years,  but  no  affidavit  to  the  same  or  a  like  effect  was  made    concmrent 
by  the  defendant  himself,  nor  was  it  sworn  that  he  did  reside  or  jurUdictum— 
carry  on  business  within  the  jurisdiction  of  the  Clerkenwell  County       Cotts. 
Court ;  and  on  the  hearing  of  the  summons  the  learned  judge  made 
his  order,  giving  the  plaintiff  costs. 

C  E,  Pollock  now  moved  for  a  rule,  calling  on  the  plaintiff  to 
show  cause  why  that  order  should  not  be  rescinded.   The  question 
isy  whether,  as  a  question  of  principle,  the  plaintiff,  in  an  applica- 
tion of  this  nature,  is  bound  to  prove  that  tne  Superior  Court  has 
really  concurrent  jurisdiction,  or  whether  it  is  sufficient  that  be 
soffgest  such  matter  as  will  cause  the  judge  to  call  upon  the 
deiendant  to  answer  the  same  on  affidavit.     [Bbamwell,  B. — I 
thought  that  there  was  some  evidence  that  the  defendant  lived 
out  of  the  jurisdiction  of  the  Clerkenwell  County  Court.     Look- 
ing at  the  words  of  the  4th  section  of  15  &  16  Vict  c.  54,  it  is 
clear  the  plaintiff  must  give  some  evidence;    then,  as  to  what 
amount  of  evidence  is  necessary,  I  will  not  use  the  word  scintilla, 
but  I  think  the  smallest  possible  amount  of  evidence  is  sufficient 
to  entitle  him  to  call  upon  the  defendant  to  answer  it.    Pollock, 
C.B. — In  the  defendant's  affidavit  the  attorney  swears  that  the 
defendant  does  not  reside  or  carry  on  his  business  at  No.  4,  St. 
JohnVwood-road;  he  might  at  No.  5;  the  affidavit  does  not  say 
that  he  lived  out  of  the  jurisdiction  of  the  Clerkenwell  County 
Court]— {Room  v.  Cottam,  5  Exch.820;  20  L.J.  25,  Ex.;  Fry  v. 
WhUtle,  6  Exch.  411 ,  20  L.  J.  231,  Ex^    [Bbamwell,  B.— In 
Roam  V.  Cottam  the  court  held  that  the  affidavit  was  bad  on  special 
demurrer;  that  it  was  insufficient  to  make  out  a  primd  facie  case ; 
those  cases  do  not  help  you ;  they  show  that  there  might  be  a  strong 
suspicion,  although  no  legal  evidence ;  as  if  a  man,  on  being  asked 
where  he  lived,  said,  ^*  I  shan't  tell  you ;"  that  might  lead  you  to 
form  an  opinion  on  the  subject  prejudicial  to  him,  but  it  would  be 
no  legal  evidence.     In  the  present  case  the  defendant,  who  is  the 
person  the  most  interested,  makes  no  affidavit  himself,  but  leaves 
It  to  his  attorney  to  do  so.]     Then,  on  the  plaintiff  making  a  sug- 
gestion which  leads  the  judge  to  suppose  that  the  residence  of  the 
defendant  is  out  of  the  jurisdiction  of  the  County  Court,  the  court 
will  consider  that  sufficient  to  deprive  the  defendant  of  his  statu- 
tory right,  unless  he  comes  forward  and  refutes  the  suggestion  by 
affidavit. 

Pollock,  C.B. — We  cannot  grant  you  a  rule,  and  knowing 
what  I  do  of  the  case,  I  should  not  refuse  it  if  I  could  see  my  way 
to  any  other  conclusion. 

Watson,  B. — I  think  there  was  evidence  that  defendant  lived 
out  of  the  jurisdiction  of  the  County  Court,  and  thought  to  call 
upon  the  defendant  for  an  answer.  It  is  clear  there  is  some  evi- 
dence, and  I  think  that  sufficient. 
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January  15  and  16,  185' 
Wheelek  p.  Pearson, 

County  Court— Q  ^  10  Viel.  e.  95,  i.  60— /Tow 
arista — Delivery  to  carrier. 

Defendant,  rending  in  London,  wrote  toplaintiffl 
an  order  for  plants,  from  a  price  list  issued  by 
undertook  to  pay  the  carriage  of  all  goods  ordei 
certain  amount.  The  defendant  ordered  good 
and  desired  that  they  should  be  sent  by  Goode 
sent  the  goods  as  desired,  and  brought  an  action 
of  Gloucester,  to  recover  the  balance  due  to  Aim 

Held,  that  the  delivery  to  the  carrier  was  not  a  del 
and  that  the  whole  cause  of  action  did  not  an 
Court  of  Gloucester. 

IN  this  case  there  had  been  a  plaint  in  t1 
Gloucester.  On  an  application  hj  defeni 
had  granted  n  prohibition  to  stajr  proceedings 
the  whole  cause  of  action  did  not  arise  withm 
the  County  Court. 

//.  Lloyd,  on  the  part  of  the  plaintilf,  now  n 
set  aside  the  prohibition.  By  the  affidavits  il 
action  was  brought  to  recover  the  balance 
certain  plants,  alleged  to  have  been  sold  ai 
plaintiff  to  the  defendant.  The  plaintiff  resi 
and  the  defendant  in  London;  the  goods  x\ 
price  Hat  published  by  the  plaintiff,  in  which  Ii 
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^ucester,  to  be  carnied  to  the  defendant  in  London.     It  was     Whkklkb- 
^   contended  that  the  whole  cause  of  action  arose  at  Gloucester ;     pbamoh. 

order  was  given  there,  and  the  delivery  of  the  goods  to  the        

:^ier  there  by  the  direction  of  the  defendant  was  a  delivery  to        i®*^* 

•     [Bramwell,  B. — This  was  not  a  case  of  delivery  to  a  car-  cam^ action 
of  goods  that  had  been  already  specificially  bargained  for  or  —9  #  10  Vict, 

^  If  defendant  had  selected  certain  goods  and  given  directions  ^-  ^^»  *•  ^• 
fete  plaintiff  to  send  them  by  a  certain  carrier,  it  might  well  be 
b  the  whole  cause  of  action  arose  at  Gloucester ;  but  in  the 
dent  case  the  plaintiff  opuld  not  have  maintained  an  action 
>er  for  goods  bargained  and  sold,  or  for  goods  sold  and  delivered, 
til  they  were  received  by  the  defendants  in  London.  No  pro- 
c^y  in  these  goods  passed  until  they  reached  the  purchaser,  and 
e  expense  of  the  carriage  was  to  be  borne  by  the  vendor, 
tio  might  have  chosen  any  other  mode  of  conveyance  ;  it  would 
^  strange  if,  under  such  circumstances,  it  should  be  held  that 
elivery  to  the  carrier  is  a  delivery  to  the  vendee ;  the  carrier 
as,  in  fact,  acting  as  the  plaintiff's  servant.     Watson,   B. — It 

a  question  of  fact  depending  on  the  circumstances  of  each  par- 
cular  case,  whether  the  carrier  is  agent  for  the  purchaser,  to  re- 
vive the  goods  for  him,  or  agent  for  the  seller  to  carry  them.  The 
ct  of  the  purchaser  naming  the  carrier  may  be  taken  into  con- 
deration  in  coming  to  a  conclusion,  but  it  is  not  conclusive  in 
iel£  I  think  it  clear  that  in  the  present  case  no  action  for  the 
ice  of  the  goods  could  have  been  maintained  until  they  reached 
le  purchaser.]  If  this  is  a  question  of  fact,  the  proper  tribunal 
)  determine  it  is  a  jury,  or  the  judge  of  the  County  Court,  who, 
»r  such  purpose  exercises  the  functions  of  a  jury.  No  prohibi-* 
on,  therefore,  ought  to  have  been  issued ;  there  is  nothing  in 
lis  case  to  remove  the  ordinary  presumption  that  a  delivery  to  a 
irrier  is  a  delivery    to   the  purchaser:    {Griffin    v.  Langfield^      t 

Camp.  255 ;  Barthmrk  v.  Wahham^  15  C.  B.  501 ;  Huxham  v. 
^ithy  2  Camp.  21 ;  Brown  v.  Hodgsony  2  Camp.  36 ;  King  ▼. 
feredith,  2  Camp.  639 ;  Dawes  v.  Peck,  8  T.  R  350 ;  Joseph  v. 
jnox,  3  Camp.  320 ;  Harwood  v.  Leicester j  2  Bos.  &  P.  667,  were 
ted.) 

Pollock,  C.  B. — It  is  not  necessarjr  to  review  all  the  cases  on 
le  law  of  carriers.  The  present  case  is  a  question  of  fact  to  be 
rawn  from  the  affidavits.  The  simple  question  is,  whether  the 
luse  of  action  was  complete  within  the  jurisdiction  of  the  County 
ourt  of  Gloucester.  Now  if  the  carrier  was  the  agent  of  the 
»ller  to  deliver  the  goods,  the  whole  cause  of  action  did  not  arise 
lere.  We  are  all  of  opinion  that  he  was,  and  that  the  prohibi- 
on  was  properly  granted. 

Bramwell  and  Watson,  BB.  concurred. 

Rule  refused. 


January  27,  1857. 

PEDERBON   V.  LOTIHQA 


Ckarler-pa  rig —  Co  nilruetimi — Dem  v  rragt- 

By  a  charter-parltf  bttwten  a  ihipowner  and  a  i 

vtinamed  principal,   it  wot   agrttd  that    "fin 

aUoaedfoT  loading  in  the  Tynr,  or  the  capiat 

for  deiBUrrage  day  hy  day."     And  ai   to   trni 

day  per  keel  and  a-half,  ^.,  demurrage  on  an 

days  at  5l-  per  day."     Then  came  thit  elau 

being  concluded  by  L.  on  behalf  of  another  pa\ 

liability  of  the  former  thall  ceate  at  toon  a*  hi 

the  oirneri  and  matter  agreeing  to  rett  loUlg  o 

for  freight  and  demnrrage  :" 

arid,  that  the  liability  of  the  agent  having  attach 

T^e,  teat  not  absolved  by  thit  claute,  which 

liability  only  of  the  agent  tfiould  eeatt,  for  m&> 

vettel  vat  loaded, 

^pmS  waa  an  appeal  \>j  the  plaintiff  froi 

-JL    judge  of  the  County  Court  of  Newcae 

plaint  was  for  25L  damages  for  not  having  Ic 

according  to  the  charter-party.     It  appeared 

charterea   with  coaU  from  the  Tyne  to  Cop 

began  to  load  on  the  13th  Oct.,  and  her  loadi 

the  1st  Nov.,  being  five  days'  detention  beyi 

for  loading  allowed  by  the  charter-party. 

The  plaintiff  woa  the  owner  of  the  vessel, 
Bhipbrotcer,  who  entered  into  the  charter-^ 
foreigner. 


e. 
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;  days  at  5/.   per  day.**      Then  came  this  protecting    P*«"*ow 

LOTINOA. 

jharter-party  being  concluded  by  N.  S.  Lotinga  on  behalf       

•  party,  it  is  agreed  that  all  liability  of  the  former  shall        ^^' 
son  as  he  has  shipped  the  cargo,  the  owners  and  master  charter  party 
to  rest  solely  on  their  lien  on  the  cargo  for  freight  and  ^Dmwrcge 

close  of  the  plaintifTs  case,  it  was  objected  that  by  this 
I  liability  of  the  defendant,  as  agent,  for  the  demurrage 
ne  ceased  as  soon  as  the  ship  was  completely  loaded,  and 
ivards  the  owner  could  only  rely  on  his  lien  on  the  cargo 
^'he  judge  being  of  this  opinion,  judgment  was  entered 
fendant.  This  appeal  was  then  brought 
or  the  appellant. — The  demurrage  on  loading  was  pay- 
e  captain  day  by  day,  he  being  on  the  spot  to  receive  it. 
%a  one  day's  demurrage  accrued,  he  mignt  have  sued  for 
overed.  ouch  a  contract  is  incompatible  with  the  view 
3  intended  to  rely  on  the  lien  on  the  cargo  for  it.  The 
;  clause  does  not  exempt  the  defendant  from  liability  for 
3  on  the  Tyne. 

f  contri — The  object  of  the  clause  was  to  protect  the 
,  a  shipbroker,  from  any  liability  to  charges  of  this  nature, 
is  nothing  unreasonable  in  stipulating  that  when  the 
I  a  full  cargo  on  board,  he  shall  rely  on  his  lien  for  this 
3,  and  that  the  liability  of  the  broker  shall  cease. 
Campbell,  C.  J. — At  the  first  I  certainly  had  doubts 
plaintiff's  right  to  recover,  and  was  inclined  to  think  the 
the  County  Court  was  right,  and  that  his  view  of  the 
t  be  supported ;  because  I  thought  that  the  protection 
luded  demurrage  in  the  Tyne  as  well  as  at  Copenhagen. 

•  the  argument,  and  attending  more  carefully  to  the 
.rty,  I  thmk  that  the  clause  applies  only  to  the  broker's 
»r  what  may  happen  at  Copenhagen.  The  captain  is  to 
)r  demurrage  in  the  Tyne  5/.  per  day,  day  by  day. 
,  for  what  the  defendant  has  once  become  liable,  his  lia*- 
tinues.  The  judge  of  the  County  Court  came  to  a 
iclusion,  and  there  must  be  a  new  trial. 

DGE,  J. —  It  is  conceded  that  the  defendant  would  be 
for  the  protecting  clause.  By  the  charter  the  defendant 
r  demurrage  in  the  Tyne  day  by  day,  and  the  protecting 

saying  that  the  liability  shall  cease  when  the  ship  shall 
•aded,  assumes  such  liability  up  to  that  time,  and  that  an 
;ht  be  brought  upon  it,  and  demurrage  recovered.  The 
nurrage  "  occurs  twice  before  the  protecting  clause,  viz., 
ision  is  made  for  demurrage  in  the  Tyne  and  for  demurs 
)penhngen  ;  and  the  defendant  contends  *^  demurrage'*  in 
ting  clause  includes  both  cases.  The  difficulty  I  feel 
I't  see  my  way  out  of  it)  is,  that  supposing  the  plaintiff 
le  on  such  an  instrument  for  the  first  day's  demurrage  in 

what  would  the  defendant's  answer  be?  The  proper 
1.  O 


CROMPTON,  J. —  Ihe  real  question  18,  y 
demiirrflp;e  id  the  protecting  cUute  7  Doe 
ID  the  Tync  or  to  demumiKe  at  Copeoh 
applies  odI;  to  the  latter.  There  is  a  spe 
usual  form,  "  the  oaptaia  is  to  rec^ve  &L  c 
That  is  a  very  difierent  clause  from  the  dt 
port  of  dischai^.  It  may  be  that  the  oa{ 
the  Tyne,  wants  his  demurn^e  day  by  < 
day  by  day  i»  the  Tyne,  the  captaia  nas  no 
protcctiDg  clause  applies  ooly  to  the  lien 
That  part  of  the  contract  relatlDg  to  the  < 
the  agent  takes  on  himself. 
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COURT  OP  EXCHEQUER. 

January   13  and  23,  1857. 

AWFOBD  V.  Pabtridge,  re  A  Plaint  in  the  County 

Court  of  Bedford. 

County  Court — Jurisdiction — Costs — Prohibition. 

79th  section  of  9  ir  10  Vict  c,  95,  merely  authorizes  the  court  to 

dare  its  incompetency y  and  direct  that  the  suit  shall  abate^  and  does 

4  give  the  judge  power  to  nonsuit  and  award  costs  when  the  case  is 

t  of  his  jurisdiction. 

88M  section  only  refers  to  cases  within  the  jurisdiction  of  the  County 

Turts  to  hear  and  determine. 

Tc  the  plaintiff'  brought  an  action  in  the    County   Court  to  recover 

.  1 5s.  for  damages  and  ]/.  7s,  7d.for  costs,  and  the  defendant  set  up 

title  to  land,  and  the  judge  thereupon  directed  a  nonsuit  and  awarded 

tts  to  the  defendant,  this  court  granted  a  prohibition,  on  the  ground 

at  the  County  Court  judge  had  no  power  to  award  costs, 

HIS  was  a  motion  for  a  prohibition  to  the  County  Court  of 
Bedford  ;  the  plaint  was  in  trespass,  the  claim  AL  \5s. 
ages,  and  costs  1/.  7^.  7d,j  making  together  6Z.  2s,  7d.  The 
ndant  at  the  hearing  set  up  title  to  the  land,  and  objected  that 
County  Court,  under  the  58th  section  9  &  10  Vict.  c.  95,  had 
Dgnizance  of  the  case,  as  the  title  to  land  was  in  question; 
I  which  the  judge  of  the  County  Court  decided  that  the  title 
nd  was  in  question,  and  directed  a  nonsuit,  and  awarded  costs 
le  defendant.  A  rule  m^t  was  obtained  for  a  prohibition  on 
grounds :  first,  that  the  County  Court  judge  had  no  power  to 
d  costs ;  secondly,  that  the  costs  awarded  were  not  such  as 
E^id  the  power  to  award,  if  any,  on  a  claim  of  a  demand  below 
3nder  the  91st  section  of  the  act. 

-  Hill  (Griffiths  with  him)  showed  cause. — The  claim  origi- 
"  was  for  4ri55.  damages,  and  that,  with  the  amount  of  costs 
?ed  under  the  County  Court  rules,  brings  the  amount  above 
By  the  58th  section  the  County  Court  judge  is  merely  ousted 
s  jurisdiction  with  respect  to  the  question  of  title;  a  discre- 
as  to  costs  is  still  allowed  him ;  on  the  face  of  this  plaint  the 
t  had  jurisdiction.  Under  the  79th  section  the  judge  has 
ar  to  award  costs.  The  plaintiff  is  bound  to  give  evidence  of 
3thing  within  the  jurisdiction,  and  if  he  does  not  be  has  not 
n  evidence  to  the  satisfaction  of  the  court,  and  the  court  may 

O  2 
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LAvfOKP     award  costs.     Whether  proof  hiu  been  mnde  or  not  to  the  tilif 
'inoK.   fiction  of  the  courl,  ie  to  be  declared  at  the  end  of  the  CMe,  ul 

if  the  (ikintiff'a  caee  is  not  »o  made  out   the  judge  may  ofia 

183!-        judgment  for  the  defendant,  or  h  nonsuit.      Tbeo,  H  thi»  am  ifl 

/7^^_  not  come  within  the  79lh  section,  it  is  clearly  within  Ibe  HA 

(7d*h—       eectioD,  which  provides  that  all  costa  of  any  ■u;tion  or  [)roce«fa( 

i'coiii,tioa.    in  the  court,  not  otherwise  provided  for,  ehall   be  paid  b v  or  i^ 

,  portioned  between  the  partiea  in  euch  ninoner  >s  the  ju^  ^ 

I  think  fit:  {Mibier  v.  Ihden,  18  L.  T.  Rep.  98  ;  JoarpA  v.Baif, 

P  16  U  T.  Kep.  210;  9  &  10  Vict,  c  95,  as.  58,   79,  88,  91,  •<• 

'^^  referred  to.) 

^^L  Luth  (Codd  with  him)  contra- — Milner  v.  Roden  wMDOtitM 

^H  of  prohibition,  and  in  Joseph  v.  Henry  there  was  a  diniute  at  iW 

^^H  facts,  and  the  court  aaid  that  where  that  occurred,  and  tbe^coaU 

^^^H  not  Bee  their  wa^  to  the  real  state  of  the    facte,  they  wouUb« 

B^^H  grant  a  prohibition.  The  procecdingH  in  this  court  would  be  woe 

^^^  what  analogous.     To  an  action  of  trespass  the  defendant  ploA 

^^H  ancient  demesne,  and  the  judgment  ie  not  a  nonsuit,  bnt  tut  ii 

^^H  writ  be  qunebed :  and  there  are  no  coets.     In  the   Coantf  Cnol 

^^1  the  only  time  to  apply  to  the  court  is,  when  the  caseish^rLaJ 

^H  the  only  mode  ore  tenia.     ProhibitioD  often  U   obtained  la  (b 

^^1  middle  of  a  cause ;  say  when  the  judge  has  taken  time  to  viaaksi 

^^1  but  when  once  it  is  obtained  the  judge  can   proceed  no  fartte; 

i^^B  the  whole  cause  from  that  moment  is  coram  non  judk*.     tfii 

'    ^^B  ji^dae  gives  coeta  he  is  dealing  with  the  cause  as  if  he  had  jn^ 

diction,  but  if  be  have  no  jurisdiction  he  can   give  no  co«U:  di 

the  sections  quoted  refer  tocaseewhere  the  ju^lge  has  jurisli(us; 

the  86th  section  eays,  if  there  is  no  order  the  costs  shall  >biJeA( 

event.     In  this  caae  there  was  no  order,  and   no  result,  bccuK 

there  was  no  jurisdiction.     It  is  true  that  the  want  of  juri«fict« 

L  does  not  appear  on  the  face  of  the  plaint,  but  it  did  wbeo  lii 

'  evidence  was  produced.     In  truth,  the  judge  did  not  nonsuit,  Inl 

I  said  he  could  not  interfere  in  the  matter,  and  after  thus  dMbriif 

that  he  had  no  jurisdiction  he  awni'ded  costs.     The  judge  lad  M 

power,  except  by  the  act,  and  none  of  the  rules  framed  uwier  il« 

net  give  him  such  power.     If  ajudge  exceeds  his  juri^ictionlb 

Superior  Court  will  prohibit  so  fur  as  the  cxccsd   is  cotiMni«^= 

(Com.   Dig.   "Abatement,"  D.  &  N.  ;    County  C.  S. ;  Mn^ 

Burgetfs,  24  L.  J.  fi7;  C.  B. ;  Fraier  v.  Fothergilly  U  C.  B. ««: 

R^son  V.  Broton,  1  C.  B.  N.  S. ;  Finnis  v.  Pat^sim,  3  C.  B-  3*5; 

HocUnijlan  v.  Hech,   1   Str.  638  ;    Tanner  v.  Smalivauoti,  3  U^- 

203  ;  Re  WaUh,  1  EU.  &  Bl.  383,  were  cited.) 

Cur.  adr.  nil. 
Pollock,  C.  B.  (after  stating  the  groanda  on  wliich  the  role 
was  granted.) — As  our  decision  (the  decision  of  my  brother  flii- 
eou  and  myself,  no  other  member  of  the  court  being  present  ii 
the  argument)  is  in  favour  of  the  motion  on  the  firi^  point.  It 
wilt  not  be  necessary  to  give  any  opinion  upon  the  second  T« 
case  was  fully  aifjued  beCore  us,  and  wc  are  of  opinion  ihst  '^ 
rule  must  be  made  absolute,  as  nre  think  that  the  County  (^ 
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had  no  jurisdiction  to  award  costs  in  the  present  case.     By  the     ^^""^^^^ 
58th  section  of  the  9  &  10  Vict  above  mentioned,  it  is  provided   Pjlbtridgb. 

that  the  County  Court  shall  not  have  cognizance  of  any  suit  when        

litle  to  land  comes  in  question.  In  this  case  the  title  to  land  ^^^^' 
did  come  in  question.  It  was  clear  that  unless  empowered  so  to  jurisdktUm— 
3o  by  some  legislative  provison,  there  was  no  power  to  award  costs,  ^^*^. 
ar  proceed  further  after  the  want  of  jurisdiction  was  established.  — ^'*'*'**^«<^- 
IThe  case  of  Tanner  v.  Smallwood,  3  Lev.  203,  and  other  authori- 
ties to  that  effect  were  cited.  It  was  contended  on  the  part  of  the 
iefendant  that,  by  the  act  9  &  10  Vict.  c.  95^  s.  79,  power  to 
a^rard  «osts  in  such  a  case  is  given,  the  enactment  being,  that 
^if  the  plaintiff  shall  not  make  proof  of  his  demand  to  the  satis- 
Eaction  of  the  court,  it  shall  be  lawful  for  the  judge  to  nonsuit  the 
plaintiff,  or  to  give  judgment  for  the  defendant ;  and  in  either  case, 
wrhere  the  defendant  shall  appear  and  shall  not  admit  the  demand, 
to  award  to  the  defendant,  by  way  of  costs  and  satisfaction  for  his 
troable  of  attendance,  such  sum  ns  the  judge  in  his  discretion 
•ball  think  fit ;  and  such  sum  shall  be  recoverable  from  the  plain- 
^ff  by  such  ways  and  means  as  any  debt  or  damage  ordered  to  be 
pmd  by  the  same  court  can  be  recovered.'*  We  think  that  this 
aattictment  does  not  empower  the  judge  to  nonsuit  and  award 
^oetswhen  the  case  is  out  of  his  jurisdiction;  but  that  his  power 
to  nonsuit  is  confined  to  cases  over  which  the  court  has  jurisdic- 
$9ttn»  Where  the  plaintiff  might  be  able  conclusively  to  prove  the 
'ipaases  of  action  mentioned  in  the  summons  but  for  the  objection  to 
^^le  jurisdiction  on  the  part  of  the  defendant,  the  court  has  merely 
the  power  to  declare  its  own  incompetency  at  the  trial  and  direct 
that  the  suit  shall  abate,  for  the  want  of  jurisdiction  is  only  an 
'abatement  of  the  suit.  It  was  contended  during  the  argument 
'that  if  the  judge  had  taken  time  to  consider,  and  in  the  meantime 
a  prohibition  bad  gone  from  one  of  the  Superior  Courts,  he  could 
aot  have  proceeded  to  award  and  enforce  payment  of  costs.  We'tl^pk 
ihat  is  so,  and  furnishes  a  strong  argument  that  the  Legislature 
sever  intended  that  a  County  Court  judge  should  have  jurisdic- 
tion to  give  costs  in  a  case  like  the  present,  and  we  are  of  opinion, 
tor  the  same  reason,  that  the  provision  over  costs  in  the  88th 
leotion  of  the  same  act  only  applies  to  cases  within  the  jurisdic- 
Hon  of  the  County  Court  to  hear  and  determine.  We  are,  there- 
bre^  of  opinion  that  the  prohibition  must  go. 

Rule  absolute  for  a  prohibition. 


January  12  and  22,  18d 
Heard  n.  Edet. 


County  Court— ^9  ^  20  Viel.  e.  108,  «.  30 T, 

Ctats. 

In  the  eate  ofjudgmetU  by  default  in  the  Supei 
turn  sought  to  he  recovered  doei  not  exceed  20f,, 
bi/  the  same  rule  ai  in  the  ease  of  a  judgment  a 

The  19  ^  20  Vict.  e.  108,  i.  30,  enacfs  that  "  wAt 
is  brought  in  one  of  her  Majesfi^i  Superior 
recover  a  Bum  not  exceeding  201.,  and  the  di 
tuffert  judgment  by  default,  the  plaintiff  ihalt 
upon  an  application  to  luch  court  or  to  a  judge 
Courts  tuch  court  or  judge  shall  otherwiat  dir» 

Held,  that  it  is  imperative  upon  the  judge  to  wi 
made  to  make  an  order  for  costs  in  ail  ccutt  of 

HUGHES  showed  cause  ngaiDst  a  rule  ti 
MHrtin,  B.,  giving  pkiotiffhiB  costs  in  ai 
ohapee  for  leas  tlmn  201,  where  defendant  had 
desalt.  The  learned  judge  made  the  order  on  i 
tiff  and  dcfendnat  dwelt  more  than  twenty  mile 
no  counter  affidavits  made  or  used  at  chambers 
tiff  dwelt  more  than  twenty  miles  from  defend 
only  thing  open  to  him,  and  was  bound  to  make 
exercised  a  right  discretion.  This  will  appeii 
successIvQ  enactments  with  reference  to  caaei 
defendant  dwelt  more  than  twenty  miles  apart. 
(9  &  10  Vict.  c.  95,  SB.  128,  129),  plaintiff  b 
hid  costs  in  any  case  where  the  Superior  Coi 
jurisdiction.  One  of  such  cases  of  concurrsn 
the  piesentl.  "  where  nlaintiif  dwells  more  th 
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znacbmerj  was  altered.  By  eect.  13,  in  cases  of  concurrent  jurisdic*      Hkabd. 
tion^  the  court  was  authorized  to  give  plaintiif  his  costs;  the  words       gJJ^^ 

were,  "  may  give.*'     This  raised  doubts  whether  it  was  imperative        .* 

on  the  jud^re  or  not,  being  held  discretionary  in  Jones  v.  Harrison^  1857. 
20  L.  J.  16fi,  Ex.,  and  imperative  in  Macdougall  v.  Patersouj  11  jJjZ^h^ 
C  B.  755,  and  21  L.  J.  27,  C.  P.;  but  that  question  was  placed  drfanU—Cosu, 
beyond  doubt  by  15  &  16  Vict  c.  54,  s.  4,  where  "may  give"  is 
<2banged  into  '^  shall."  The  judge,  therefore,  is  bound  to  allow 
costs  if  it  be  made  out  on  affidavit  that  the  plaintiif  dwelt  more 
tban  twenty  miles  from  defendant.  Up  to  this  time,  and  until  last 
session,  judgments  by  default  were  specially  excepted  from  the 
operation  of  the  County  Courts  Acts  as  to  depriving  of  costs  by 
13  Ik  14  Vict  c  61,  s.  11.  No  application  was  necessary  to  get 
them,  no  affidavit  required.  He  referred  to  Glynn  v.  Roberts ^  9 
£xch.  253 ;  Parke,  B.'s,  remarks,  255.  The  plaintiff  got  his  costs 
as  a  matter  of  course,  whether  it  was  a  case  of  concurrent  jurisdic- 
tion or  not.  This  was  altered  by  the  last  act:  (19  &  20  Vict,  c 
108,  6.  30.)  That  section  enacts  that,  where  an  action  is  brought 
in  a  Superior  Court  to  recover  a  sum  not  exceeding  20/.  and  the 
defendant  suffers  judgment  by  default,  the  plaintiff  shall  recover 
no  costs  unless,  upon  an  application  to  such  court  or  a  judge,  such 
judge  or  court  shall  otherwise  order.  It  is  submitted  that  this 
only  removes  the  exception  of  "judgment  by  default;"  13  &  14 
Vict.  c.  61,  s.  11,  renders  them  subject  to  the  same  incidents  as 
Abe  other  cases,  where  less  than  20/.  is  recovered,  and  brings  them 
^thin  the  operation  of  the  former  acts,  which,  by  sect.  3  of  the 
last  act,  "are  all  to  be  read  as  one  act  where  the  several  provisions 
are  not  inconsistent  with  those  of  the  ktter  act."  Formerly,  judg- 
ments by  default  were  excepted  altogether ;  but  there  is  nothing 
in  the  last  act  to  show  that  such  judgments  were  to  place  the 
plaintiff  in  a  worse  position  than  the  verdict  of  a  jury,  and  it 
would  be  unreasonable  if  it  were  so.  No  other  or  fresh  rules  are 
given  by  sect.  30  by  which  a  judge  is  to  be  guided  in  makii%  the 
order^  and  no  words  used  except  such  as  show  the  intention  to 
l^ive  him  an  absolute  discretion,  viz.,  "  if  he  think  fit."  It  is  there- 
■rore  clearly  to  be  inferred  he  is  to  make  his  order  in  accordance 
with  the  rules  and  principles  laid  down  for  him  in  the  former  un- 
repealed acts.  By  those  acts  the  plaintiff  was  always  entitled  to 
hia  costs  where  plaintiff  and  defendant  dwelt  more  than  twenty 
miles  apart:  (9  &  10  Vict,  c  95,  s.  128;  13  &  14  Vict  c.  61, 
«.  13;  15  &  16  Vict  c  54,  s.  4.)  The  fact  that  a  defendant 
suffers  judgment  by  default  ought  not  to  put  the  plaintiff  in  a 
worse  position  than  if  he  pleaded,  in  which  last  case  the  plaintiff 
would  be  absolutely  entitled  where  he  dwelt  twenty  miles  from 
ttie  defendant  It  is  very  desirable  to  have  some  definite  rules  to 
guide  the  judges*  discretion ;  and  not,  in  those  cases  where  the 
costs  are  the  least,  like  judgments  by  default,  determine  the 
question  by  the  most  uncertain  and  expensive  process,  viz.,  by 
conflicting  affidavits,  going  into  the  special  circumstances  of  each 
particular  case ;  and  it  must  be  so  always  if  no  general  rules  are 
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adopted:  (per  Jervis,  C.  J.,  MacdmtgaU*^.  /'n(rr<(Mi,  ?!  L.  J.J". 
C.  P-)     By  considering  eecl.  30  ns  extendiog    the    proTt«an>  <i 
previous  acts  to  jiidgnipnts  by  dofnult  (formerly  impliedly  "ra- 
pressly  excepted),  no  violence  is  done  to  the  language  of  it, u>^ 
ii*»    that  act  nnd  the  t'ormer  nets  (re-enacted  tliereby)  may  nKwtcwi- 
^luiA — C*i«.  sietently  be  read  together ;  the  words  ■'  unless  a  judge  ghaU  iilliw- 
wiae  direct"  meaning,  unlcsi  he  shall  otherwise  direct  in  iccxKi 
ance  with  the  rules  laid  down  for  bis  guidance  in  prcii'iousactjiii 
cases   of  concurrent   jurisdiction,  all  of   which  £till    remun  i» 
repealed.     It  must  always  be  recollected    that  the  proTisiont  i 
9  &  10  Vict.  c.  9o,  B.  128,  retaining  the  right  to  costs  in  aM<i 
concurrent  jurisdiction,  have  never  been    repealed,  mmI 
iection  the  plaintiff  was  entitled  to  costs  "  id  all  action 
ceedingfl  where  the  plaintifl  dwells  more  than  twenty 
defendant."     Worda  cannot  be  more  express  and  comj 
Even  if  it  is  not  obligatory  on  a  judge,  stiU  it  la  imposoibla  totf- 
he  exercised  a  wrong  discretion  in  giving  them.     Hehuaeh* 
right  to  take  into  consideration  the  fact  of  residence,  wfaicliwa"^ 
be  in  other  cases  imperative  and  obligatory,    and    there  bm 
special  circumstances  disclosed  by  the  anidavit  to  prevent  hia  ei 
cising  eucb  a  diBcretion.     If  it  be  said  that  plaintiff  ought  to  bstt 
r  delayed  bringing  his  action  longer,  there  is  ample  justificalioQ' 

the  fact  that  the  dcfcndimt  never  paid  or  offered  to  pay  the  sdmh 
due.  That  clearly  appears  by  the  affidavits.  He  might  and  aa^ 
to  have  paid  in  the  time  given  by  writ,  which,  under  l8&19Vi<t, 
c.  67,  s.  2,  IB  twelve  days.  The  costs  under  that  act  ire  nf 
small,  and  under  all  circumstances  the  plaintiff  ought  nottoM 
deprived  of  them.  Kothing  has  yet  been  paid,  and  there  are 
goods  on  which  to  levy. 

Prtntice  contri. — The  question  depends  entirely  on  the  eo»- 
etruction  to  be  put  on  the  30th  section  of  19  &  20  Vict.a1A 
in  cases  of  judgment  by  default  it  is  not  imperative  on  ajudgcti 
give'XJosts  under  that  section,  but  it  was  clearly  intended  tlial  At 
judge  should  have  a  discretion.  Martin,  B.,  would  have  irfswi 
the  order  on  the  application  being  made  to  him  at  cbaniben,bM 
referred  it  to  the  court  on  account  of  the  importance  of  the  qiR» 
tion.  The  words  of  the  several  acts  are  essentially  different,  ul 
the  true  construction  of  this  section  is,  that  the  plaintiff  ebl 
recover  no  costs  unless,  on  application  to  the  court  or  a  judges  ti» 
court  or  judge  shall  order  otherwise.  [Watbox,  B. — "Die  oectia 
Bays,  "unless  upon  an  application  to  such  court,"  &e.;  wfaatto 
that  mean  ?  An  application  according  to  the  practice  <f  mA 
court.  My  brothers  Martin,  Willes  and  Crowdcr  tho<fht  tli 
application  must  be  on  summons,  and  the  consequence  is,  tkt  Ai 
costs  are  doubled.]  It  is  submitted  that  no  summons  is  VKaumtJt 
but  the  order  may  be  made  on  an  ex  parte  application. 

Jnnuaty  22. 
Pollock,  C.  B.— In  this  case  the  matter  hne  been  i^isM 
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and  we  have  not  had  the  report,  but  we  all  agree  that  the  costs      Hbabd 
ought  to  be  allowed.     We  think  that  the   rule  to  rescind  the       £i>^. 

oraer  of  my  brother  Martin  should  be  discharged,  but  without        ' 

ooets.  1^56. 

Martin,  B. — In  the  case  of  a  judgment  by  default,  the  costs  j^^^^Z^  5- 
mre  regulated  by  the  same  rule  as  in  the  case  of  a  judgment  after  defatUt^Cotu. 
irerdict,  and  all  the  judges  are  of  opinion  that  is  the  correct  con- 
struction. With  respect  to  whether  or  not  there  shall  be  a  sum- 
mons for  them,  it  has  been  suggestsd,  and  will  probably  be  carried 
out,  that  a  new  indorsement  will  be  givea  for  rits  under  20/.  It 
will  serve  all  the  purpose  and  save  great  expense. 

Bute  discharged  without  costs. 


,  COURT  OF  QUEEN'S  BENCH. 

January  30,  1857. 

i  Smith  v.  Pbtse  and  Others. 

t 

JProMbidon — Jurisdiction  of  County  Courts  as  to  friendly  societies  under 
^/  sect.  44  ©/•  18  4-  19  Vict.  c.  63. 

^'  The  County  Courts  have  no  jurisdiction  to  decide  a  dispute  between 

^  members  and  officers  of  uncertified  friendly  societies^  under  sect.  44  of 

^  ike  statute  18  ^  19  Viet.  c.  63,  unless  a  copy  of  the  rules  of  the  society 

|l-  Mas  been  depostied  with  the  registrar  at  the  time  when  the  matter  of 

t$  dispute  arose.    It  is  not  enough  that  the  rules  Lave  been  deposited 

^  before  the  plaint  is  entered. 

^  ri^HIS  was  a  rule  calling  on  the  plaintiff  to  show  cause  why  a 

0'  X      writ   of  prohibition  snould  not  issue  to  the  judge  of  the 

^^  County  Court  of  Warwickshire,  holden  at  Birmingham^  to  pro- 

\}  hibit  him  from  further  proceeding  with  a  plaint)  which  he  had 

(^  entered   in   that  court,    as   secretary   of  the    Good   Samaritan 

:f  Ijoigd  of  United  Brothers,  Na  100,  against  the  defendants,  as 

i'  BMinbers  of  that  lodge. 

f  It  Appeared  by  the  aflSdavit  on  which  the  rule  was  obtained  that 

^  the  plaint  was  entered  and  summons  issued  on  the  18th  December, 

^  1856,  under  the  provisions  of  the  statute  18  &  19  Vict  c  63,  and 

if  that  the  particulars  of  demand  annexed  were  as  follows:-— 

^  For  that  at  a  meeting  of  the  said  lodge  (being  a  friendly 
society  within  the  meaning  of  the  44th  section  of  the  statute 
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18  &  19  Vict,  c  63,  and  being  established  for  certaia  of  the  par- 
noses  mentioned  in  sect.  9  of  tlio  said  act,  and  for  nurp(Ki»  iM 
illegal,  having  printed  rul*'«,  h  copy  of  whicb  rules  Itu  htn 
deposited  with  the  registrar  within  the  meaning  of  the  rail  (Itk 
eectiun,  and  of  which  said  society  the  plaintiff  was  the  srcntur 
and  a  member,  and  which  said  meeting  was  beld  on  tfa«  In 
-  Soplember,  1855X  it  was  resolved  that  501,  (b«tng  certain  of  tk 
money  of  the  said  society)  should  be  de)>09ited  in  two  buikMl 
i5l.  each  bank;  25L  in  the  savings  bank,  nnd  251.  in  the  Birmis^ 
ham  Banking  Comjmny ;  thnt  brothers  G.  Lewis,  Joba  PtvAb 
■John  Turlaud  and  VVilliaui  Vyse,  be  depositors  for  the  eame;  tai 
the  rest  of  the  money  be  placed  in  the  treasurer's  Iwndj,  "*W 
tiic  Biirpeou's  and  other  exjjenses:  and  for  that  the  detundult 
being  three  of  the  persons  named  in  the  sidd  resolution,  a»  i*p> 
aitora,  unlawfully  and  in  breach  of  trust,  and  of  their  duly  ■• 
depositors  and  trustees,  and  without  authority,  degtosilod  uoikt 
colour  of  the  sitid  resolution,  certain  money  of  th«  said  eoekn, 
namely,  60L,  being  more  than  they  were  authorised  todepoat, 
and  deposited  the  same,  not  in  two  banks,  but  in  one  bankoal^ 
and  deposited  the  same  in  the  name  of  the  three  defendants  ontj', 
nud  not  in  their  names  and  the  name  of  the  eaid  G.  Lewie;  itf 
afterwardsi,  namely,  on  or  about  the  12th  May,  1856,  drew  lb 
enid  sum  of  60/.  out  of  the  said  bank  in  which  the  sum  hail  bcs 
deposited,  and  divided  the  same  amongst  and  retained  and  paid  A* 
same  to  themselves  and  other  persons  not  entitled  to  the  ttat, 
and  of  whom  the  plaintilF  was  not  one  whereby  the  said  sodety  W 
lost  the  said  sum  of  6f'l. 

"And  for  that  the  defendants,  on  or  about  the  12th  May,  I8JS, 
without  authority,  and  in  broach  of  the  rules  of  the  ssiid  socielj, 
took  possession  of,  and  retained  nod  paid  aivay  to  themselves  lod 
other  persons  not  enlitled  to  the  same,  the  said  sum  of  601  of  dw 
funds  of  the  said  society,  whereby  the  same  is  lost  to  the  wi 
society. 

"And  that  plaintiff  claims  that  the  defendants  should  be  ordcM 
to  refund  and  pay  the  said  sum  of  60^,,  and  that  further  onlur? 
and  directions  be  given  in  this  behalf  as  to  the  court  ^ 
seem  just. 

"And  plaintiff  abandons  the  excess  above  SOL,  and  only  d^ 
the  sum  of  501" 

The  at^dnvit  disclosed  that  the  society  above  named  had  k* 
been  established  prior  to  the  passing  of  the  18  &  19  Vict.  c.  fiJ; 
and  that  its  rules  had  not  been  certified  by  the  registrar  under  dal 
act,  nor  had  any  copy  of  the  rules  been  deposited  with  the  regi«r«r 
on  or  before  the  I2th  May,  1856,  when  the  matter  of  oomfJtial 
arose;  but  thnt  in  the  month  of  June  followincr  a  copy  of  rales  W 
been  deposited  wilh  the  registrar  by  certain  members  of  the 
aooiety,  who  dissented  from  what  had  been  done  on  the  12iiiM»7 
The  case  came  on  for  hearing  before  the  County  Court  judjT'^ 
the  14th  January,  when  it  was  oljected  by  the  defendants  lh.^^  h 
liad   no  jurisdiction   to  decide  the  di)<pute   under  sect  44  of  u: 
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crtatute^  as  the  rules  had  not  been  deposited  when  the  matter  of  Surm 
coinplaint  arose,  and  the  learned  judge  adjourned  the  hearing  in  pR^'g, 
order  that  application  might  be  made  to  this  court.  and 

Section  44  of  statute  18  &  19  Vict.  c.  63,  enacts  that  *Mn  the      Othbm. 
case  of  any  friendly  society  established  for  any  of  the  purposes       ^[^ 

mentioned  in  sect.  9  of  this  act,  or  for  any  purpose  which  is  not       ' 

illegal,  having  written  or  printed  rules^  whose  rules  have  not  been  ProkUntion-^ 
certified  by  the  registrar,  provided  a  copy  of  such  rules  shall  have     ^^|^^ 
been  deposited  with  the  registrar,   every  dispute  between  any 
member  or  members  of  such  society  and  the  trustees,  treasurer  or  • 

other  officer  or  the  committee  of  such  society,  shall  be  decided  in 
manner  hereinbefore  provided  with  respect  to  disputes,  and  the 
decision  thereof,  in  case  of  societies  to  be  established  under  this 
met ;  and  the  sections  in  this  act  provided  for  such  decision,  and 
also  the  section  in  this  act  which  enacts  a  punishment  in  case  of 
'fraud  or  imposition  by  an  officer,  member  or  person,  shall  be  appli- 
cable to  such  uncertified  societies,"  &c. 

Section  41  provides  that  'Mn  all  friendly  societies  established 
under  this  act  or  any  of  the  repealed  acts,  all  applications  for  the 
removal  of  any  trustee,  &c.,  or  for  the  settlement  of  disputes  that 
may  arise  or  may  have  arisen  in  any  society,  the  rules  of  which  do 
not  prescribe  any  other  mode  of  settling  such  disputes,  &c.,  shall 
be  made  to  the  County  Court  of  the  district  within  which  the 
usual  or  principal  place  of  business  of  the  society  shall  be 
situate,"  &c. 

Section  24  provides  that  if  any  officer,  member  or  other 
person,  &c.,  by  false  representation  or  imposition  shall  obtain  pos- 
session of  any  moneys,  securities,  books,  papers  or  other  effects  of 
such  society,  or  having  the  same  in  his  possession,  shall  withhold 
or  misapply  the  same,  or  shall  wilfully  apply  any  part  of  the  same 
to  purposes  other  than  those  expressed  or  directed  in  the  rules  of 
■such  society,  or  any  part  thereof,  it  shall  be  lawful  in  England  for 
any  justice  of  the  peace,  &c.,  upon  complaint,  to  summon  the 
offender,  and  for  two  justices  to  hear  and  determine  the  complaint 

Kennedy  showed  cause. — The  rule  was  obtained  upon  two 
grounds :  first,  that  in  order  to  bring  this  case  within  sect.  44  of 
the  statute,  the  rules  must  have  been  deposited  with  the  registrar 
at  the  time  when  the  act  complained  of  was  done ;  secondly,  that 
the  matter  of  complaint  was  one  to  which  jurisdiction  was  given  to 
justices  under  sect  24,  and  not  to  the  County  Court.  But  not 
roach  reliance  was  placed  upon  the  second  ground  ;  and  as  to  that 
it  is  enough  to  say  that  that  section  relates  to  the  mode  of  pro- 
ceeding for  a  penalty  in  cases  of  fraud,  and  that  this  proceeding  is 
not  taken  for  any  penalty,  but  simply  for  the  purpose  of  having 
a  dispute  settled  under  sect.  44.  And  the  main  question  is^ 
whether  under  the  words  of  that  section  the  rules  must  havie  been 
deposited  when  the  matter  of  dispute  arose,  or  whether  it  is  suffi- 
cient if  they  have  been  deposited  when  the  proceedings  in  the 
County  Court  are  commenced.  It  depends  upon  sects.  41  and  44 
taken  together;  and  the  object  of  the  latter  is  to  give  to  uncertified 
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■gHrii       eocietiee  the  snnie  mode  of  settling  their  diaputee  ns  is  giTcn  ta 

_*_^       certified  societies  byeect,  41.     [Coleridqe,  J. — What  court wl 

"^^y       have  jurisdiction  if  the  CouDty  Court  has  not  ?]     No  court  at  ill, 

Omttitt      according  to  the  argument  on  the  other  eide;   but  as  the  norda  of 

r^         the  act  do  not  neceasarily  import  that  the  rulea   must  have  been 

'^'        deposited  when  the  matter  arose,  and  the  intention  evidently  is  to 

,JV«IMiM~  give  to  the  County  Court  a  general  jurisdiction  over  all  dii<puU9 

^**Mj4^     arising  in  theec  societies,  it  lies  upon  the  other  side  to  show  clear); 

^"^^      that  the  jurisdiction  i»  excluded  in  this  case.      Cases  may  he  cilol 

•  to  show  that  the  jurisdiction  of  the  Superior  Courts  is  taken  aw»j 

by   the    appointment  of  spi?cial  tribunals:    ( Timiru   v.    tfVImn, 

3  Q.  B.  413;    Critp  v.  Bunbary,  8  Bing.  394  ;)    but  Buriu^i, 

Cotton,  14  Beav.  628,  is  the  other  way.     [Cromptox,  J.— Tl« 

latter  part  of  sect.  44  i§  against  you ;  because,  aoconiing  t«  TOW 

'  •rgumcnt,  it  imposes  a  pumshment  retrospectively.]     The  otf^ 

•iliiig  of  the  rules  does  not  alter  the  character  of  the  act ;  if  itmi 

fraudulent,  there  seems  no  reason  why  it  should  not  be  puntsUlt 

equally,  whether  doue  before  or  aflcr  the  depositing  of  the  ndei 

I^Lord  Campbell,  C.  J. — According  to  your  construction  of  lit 

statute,   the   effect  of  depositing  the  ruled   would   be  to  rmla 

Euniiihnble  an  act  previously  done,  which  was  not  panishaUe 
efore.]  i'aUi  v.  Roberta,  3  Drew.  170,  affords  an  argument  it 
fevour  of  the  plaintiff  in  this  case ;  because  there  the  court  gin 
effect  to  a  subsequent  registration  of  the  society  afler  the  «ca^ 
rence  of  the  matters  in  dispute.  [Colbkidge,  J. — Bur  that  wm 
a  cnso  in  which  the  Court  of  Chancery  was  exercising  its  genenl 
equitable  jurisdiction  over  trueteea.] 

BilllettoH  contrd. — U[>on  an  examination  of  the  varioas  swtiMi! 
relating  to  this  question,  it  is  obvious  that  the  intention  of  the 
Legislature  was  to  confer  only  upon  duly  certified  sooietiea  tk 
special  privileges  and  ezemptiona  giv^i  by  the  statute,  includ^i 
particular  mode  of  settling  disputes ;  and  that,  aa  it  was  oootcv- 
[^ted  that  disputes  might  arise  in  the  interval  between  depoatiif 
the  rulea  and  obtaining  the  registrar's  certificate,  sect  44  wm 
introduced  to  provide  for  the  settlement  of  those  disputes.  It 
could  not  have  oeen  intended  that  the  section  should  q>{dy  ta£^ 
putee  arising  before  any  rules  were  deposited ;  because,  ODtil  tkd 
tiae  been  done,  there  is  do  special  law  oy  which  the  memben  ban 
•greed  to  be  bound.  The  society  cannot  be  considered  as  coa- 
stituted  for  any  pnipose  until  the  members  have  agreed  i^ 
oertain  rules  wd  deposited  them  with  the  re^^atrar.  (He  aas 
•topped  by  the  court.') 

Lord  Campbell,  C.  J. — It  seems  clear,  upon  the  constrtMtiiii 
«f  ^is  statute,  that  the  County  Court  had  not  joriadiotioa  ia  'dm 
matter,  and  the  rule  must  be  absolute. 
CoLEBiDOE,  WiQHTMAN,  and  Cboxptok,  JJ.  conuimd. 
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COURT  OF  EXCHEQUER. 
January  31,  1857. 

Weston  v.  Snbtd. 

County  Court'-^uitice  of  the  peace — Protection  of  Justices  Act{l\  ^r  12 

Vict.  c.  44,  *.  10). 

A  justice  of  the  peace  was  sued  in  the  County  Court  for  an  act  done  by 
him  in  the  execution  of  his  office,  whereupon  he  caused  notice  to  be 
given  {under  the  l\  ^  12  Vict,  c,  44,  s.  10)  that  he  objected  to  be  sued 
there.  Afterwards  he  obtained  a  certiorari  to  remove  t/te  County 
Court  proceedings  into  this  court. 
The  plaintiff  subsequently  brought  his  action  in  the  Court  of  Queen's 
Bench  against  the  defendant : 

Held^  upon  motion  to  quash  the  certiorari^  that  the  defendant  having 
exercised  his  election  not  to  be  sued  in  the  County  Court,  there  that 
action  should  stop^  and  the  certiorari  removing  it  ought  to  be  quashed. 

THIS  was  an  action  brought  in  the  County  Court  against  the 
defendant,  a  justice  of  the  peace.  The  Protection  of  Justices 
Act,  11  &  12  Yict.  c  44,  8.  10,  provides  that  no  action  shall  be 
brought  in  any  County  Court  against  a  justice  of  the  peace  for 
anything  done  by  him  in  the  execution  of  his  office  if  such  justice 
shall  object  thereto,  and  if  within  six  days  after  being  served  with 
a  summons  in  any  such  action,  such  justice,  or  his  attorney  or 
agent,  shall  give  a  written  notice  to  the  plaintiff  in  such  action 
that  he  objects  to  being  sued  in  such  County  Court  for  such  cause 
of  action,  all  proceedings  afterwards  had  in  such  County  Court  in 
any  such  action  shall  be  null  and  void.  The  justice  (the  defendant) 
gave  due  notice  accordingly  to  the  plaintiff  that  he  objected  to  be 
aaed  in  the  County  Court.  The  defendant  then  obtained  a  certiorari^ 
and  removed  the  proceedings  in  the  County  Court  into  this  court. 
Subsequently  the  plaintiff  brought  his  action  against  the  defendant 
in  the  Court  of  Queen's  Bench.  A  rule  having  been  obtained  to 
show  cause  why  the  certiorari  should  not  be  quashed. 

HuddUston  showed  cause. — The  defendant  is   entitled  to   the 

eertioraru     It  can  scarcely  be  called  a  proceeding  in  a  cause,  any 

^      more  than  a  discontinuance  or  stet  processus.     [Martin,  B. — All 

that  the  plaintiff  desires  is,  that  you  should  not,  to  the  action  in 

^      the  Queen's  Bench,  plead  another  action  pending.     Lush  for  the 

I      plaintiff. — If  the  defendant  will  undertake  not  to  plead  in  that 

way,  it  is  all  the  plaintiff  desires;  he  would  otherwise  be  stopped 

in  each  action  from  going  on.]     The  plaintiff  may  have  known  the 
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fertiorari  ismied  before  he  brought  hk  aetkm  in  the  Qaeen's  Beodb, 
Skstdi.      ^®  might  have  prooeeded  with  the  first  action  here.     The  11  &  12 

Yict.  c.  44|  8.  10,  does  not  take  away  the  certiorari^  or  the  defen- 

1867.       dant*8  right  to  remoye  the  proceedings  into  the  Superiw  Coot 

Mte^fb  ^^  ^^  ^y  ^^  ^'^^  '^  notice  rivens  &&  as  afbreaaid, il 

pmet^        proceedings  afterwards  had  in  such  County  Court  shall  be  adl 

^1^2^  ^  and  void.    The  certiorari  directs  the  County  Court  judge  to  leod 

jMfjMt  J«c  ^  proceedings  to  tins  court.  That  is^  not  a  proceeding  aftowudi 

in  such  County  Court  as  to  be  void  within  the  meaning  of  thit  act 

of  Parliament. 

LmA  contrA,  not  oaBed  upon. 

Pollock,  CB. — Ais  rule  must  be  nuide  abeolnte ;  the  men- 
ing  and  good  sense  of  the  act  is,  that  if  the  justice  of  the  pom 
determines  that  he  will  not  be  sued,  or  have  the  actiiHi  conUned 
in  the  County  Court,  and  pres  his  notice  aooordingly»  there iia 
end  of  that  suit  altoffether. 

Martik,  B. — I  think  so ;  when  he  has  ezerased  his  election  rf 
not  being  sued,  or  the  suit  in  the  County  Court  oontinoed,  tkoc 
is  an  end  of  the  matter;  and  there  it  must  stopw 

Bbamwell,  B. — ^I  think  so ;  a  certiorari  should  not  go  when 
a  procedendo  would  not  lie.  Clearly  there  could  be  here  no  /tp- 
eedenido,  and,  ther^r^  there  shoftld  be  no  eerUorarL 

Certiorari  qmsuktL 
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BAIL   COURT. 

January  31  and  February  24. 
Evans  v.  Matthews  and  Akothek. 

County     Court — Notice  of    appeal — Statements  of    grounds — When 

objection  to,  to  be  taken. 

By  rule  141  of  the  County  Court  rules  it  is  directed  that  "  the  notice  of 
appeal  shall  be  in  writing^  and  shall  state  the  grounds  on  which  the 
party  appeals,**  4^, 

Where  notice  of  appeal  had  been  served  in  due  time  on  each  of  two 
defendants,  but  the  notice  did  not  contain  the  grounds  of  appeal,  and 
the  appellant  therefore  served  a  fresh  notice,  the  service  of  whichj 
however,  was  not  effected  upon  one  of  the  defendants  until  after  the 
tenth  day  (13  Sf  14  Vict,  c.  61,  s,  14),  and  where,  upon  the  case  being 
settled  by  the  attorneys  of  the  parties,  the  attorney  for  the  respondents 
took  the  objection  before  the  County  Court  judge  upon  his  signing  the 
case,  who,  however,  refused  to  interfere  : 

Held  {upon  a  rule  to  strike  out  the  appeal  from  the  paper  in  this  couri), 
that  a  statemefit  of  the  grounds  of  appeal  is  not  a  t^ndition  precedent 
to  the  jurisdiction  of  appeal,  but  a  requirement  for  the  information  of 
the  court  below.     The  rule  therefore  was  discharged. 

^  pHIS  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
JL    the  appeal  herein  set  down  for  argument  should  not  be  struck 
out  or  dismissed  on  the  ground  of  irregularity  in  the  notice  of 
appeal. 

This  was  an  action  of  replevin  tried  in  the  County  Court  of 
Cardiganshire,  and  the  plaintiff  desiring  to  appeal,  gave  within  the 
time  limited  in  that  benalf,  namely,  on  the  ninth  day,  notice  to 
all  the  parties.  This  notice,  however,  did  not  contain  the  grounds 
of  appeal,  and  thinking  it,  therefore,  insufficient,  on  the  tenth  day 
he  gave  a  fresh  notice,  but  although  he  served  one  of  the  defen- 
dants on  that  day,  the  service  on  the  other  who  lived  in  the 
country  was  effected  through  the  post,  the  letter  being  posted  on 
such  tenth  day,  whereby,  according  to  the  course  of  the  post,  he 
would  not  receive  it  until  the  next  day.  The  plaintiff  had  made 
ineffectual  attempts  on  the  tenth  day  to  serve  the  attorney  who 
had  appeared  in  the  County  Court  for  both  defendants,  but  found 
his  office  shut  up.  The  case  was  settled  by  the  attorneys  of  the 
respective  parties,  and  on  their  attending  before  the  judge  of  the 
County  Court  for  his  signature,  the  defendant's  attorney  signed 
the  case  with  memorandum  that  he  did  so  subject  to  the  question 
of  the  sufficiency  of  the  notice  of  appeal.  The  County  Court 
judge  declined  to  enter  into  that  question. 
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l^Avt  By  sect  14  of  the  13  &  14  Vict  o.  61,  it  is  enacted  tbat  Oe 

Hatthkws    party  who  intends  to  appeal  *•  shall,  within   ten  days  after  such 

AHD         determination  or  direction,  give  notice  of  such  appeal  to  the  other 

AvoTHKB.     party  or  his  attorney,"  &c. 

"^^^  By  rule  141  of  the  County  Court  rales,  it  is  ordered  that  ''the 

notice  of  appeal  shall  be  in  writin^i^y  and  shall  state  the  grounds  en 

^tl^oft^rfST''  ^^^^^  *^^  party  appeals,  and  shall  be  signed  by  the  appellant,  hu 
~  ajj^**^    attorney  or  agent,  and  such  notice  shall  be  sent  to  the  r^strar  ai 
well  as  to  the  successful  party,  by  post  or  otherwise." 
Lush  showed  cause. 
H.  Uoyd  contrJL  Cur.  adv.  vutL 

Feb.  24. — Ekle,  J. — A  rule  nisi  was  obtained  for  dismisdng  u 
appeal  without  argument,  on  the  ground  that  there  was  no  Tafid 
notice  of  appeal  within  rule  14 1,  for  regulating  the  practice  of  the 
County  Courts,  which  requires  a  notice  of  appeal  to  be  in  writii^j 
and  to  state  the  grounds  of  appeal.  It  happened  that  notice  of 
appeal  had  been  properly  served  on  all  parties  within  nine  day8,bat 
that  it  did  not  state  the  grounds  of  appeal.  A  second  notice  of  a|feil| 
stating  the  grounds,  had  been  within  ten  days  served  on  the  regis- 
trar and  one  defendant,  and  on  the  tenth  day  put  into  the  poet  for 
the  other  defendant,  and  received  by  him  on  the  eleventh  dsy; 
and  the  appellant  had  endeavoured  to  serve  notice  on  the  defi»- 
dant's  attorney  on  the  tenth  day,  but  his' office  was  shut  up;  and 
there  is  reason  to  believe,  from  the  affidavits,  for  the  purpose  of 

Ereventing  service  of  the  notice.     The  parties  had  aflterwaitb  met 
efore  the  judge^  and  the  case  was  properly  signed,  but  the  respon- 
dent then  protested   that  the  notice  of  appeal  was  insufficient; 
and  on  these  facts  it  was  contended  that  the  rule  should  be  niade 
absolute.    But  I  am  of  opinion  that  the  rule  should  be  discharged 
In  Cannon  v.  Johnson  21  L.  J.  Ifi4,  Q.  B.,  the  same  objection  was 
made  and  overruled.     Mr.  Justice  Patteson's  decision  shows  that 
a  statement  of  the  grounds  of  appeal  is  not  a  condition  precedent 
to  the  jurisdiction  of  appeal,  but  a  requirement  for  the  information 
of  the  court  below.     If  the  parties  attend,  they  may  by  so  doing 
waive  the  irregularity,  if  the  judge  of  the  County  Court  is  satisfied 
with  the    notice   which    is  for  the  information   of    him   and  the 
respondent.     If  the    judge    in    the    County    Court     is   satisfied 
with  the    notice  which  is    for    the  information  of    him  and  the 
respondent,  this  court  will  receive  the  notice  of  appeal,  notwith- 
standing the  objection.     There  is  reason,  here,  from  the  affidarit?, 
to  presume  that  the  respondents  and  their  attorney  knew  that  the 
appellant  was  seeking  them  to  serve  a  regular  notice  of  appeal, 
and  they  concealed  themselves  from  him  to  prevent  such  notice. 
If  the  notice  had  been  left  outside  the  attornev's  office,  who  had 
shut  it  on  purpose  to  prevent  service,  I  should  be  inclined  to  hulJ 
it  properly  served.     I  think  the  judge  did    right   in  refusing:  lo 
sanction  the   objection,  and  I  further  think  this    rule  slioui  i  be 
discharged,  witli  costs.  Rule  discharf/edy  icilh  c M^ 
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COURT  OF  QUEEN'S  BENCH. 

April  Uy  1857. 

GoRSLETT  V.  Harris. 

County  Court — Application  to  deprive  plaintiff  of  costs. 

Upon  an  application  to  deprive  the  plaintiif  of  costSy  it  appeared  that 
the  defendant  was  a  builder^  who  /tad  been  employed  to  fit  up  certain 
houses  in  the  County  Court  district^  where  a  material  part  of  the  cause 
of  action  arose  ;  and  that  for  the  purpose  of  performing  that  contract 
he  had  set  up  workshops  and  counting-houses  there : 

Heldf  nevertheless^  that  as  the  works  there  were  only  set  up  for  the 
purpose  of  the  particular  job,  and  his  permanent  residence  was 
elsewhere^  he  did  not  carry  on  his  business  there  within  the  meaning  of  the 
County  Court  Act. 

MILL  WARD  moved  to  deprive  the  plaintifl  of  costs. 
The  claim  in  the  action  was  for  14/.  18«.  \d.y  and  the 
question  was^  whether  the  superior  court  had  concurrent  jurisdic- 
tion under  sect.  128  of  9  &  10  Vict  c.  95.  A  large  portion  of 
the  claim  was  for  goods  ordered  and  delivered  at  Fimlico,  within 
the  district  of  the  Brompton  County  Court ;  and  the  defendant 
resided  in  Guilford-street,  which  was  in  the  district  of  the 
Clerkenwell  County  Court  ;  but  it  was  submitted  that  the 
defendant  carried  on  his  business  at  Fimlico,  where,  according  to 
the  affidavits,  he  had  been  employed  as  a  builder  to  fit  up  the 
carcases  of  several  houses,  and  where  as  the  job  was  a  heavy  one, 
[le  had  found  it  necessary  to  set  up  workshops  and  counting-houses, 
md  to  have  clerks  and  other  persons  employed  there ;  and  where 
ilso  the  necessary  materials  were  delivered. 

Lford  Campbell,  C.  J. — But  all  this  is  only  for  the  purpose  of 
jerforming  this  particular  contract,  and  is  only  to  last  whilst  the  job 
continues.  That  being  so,  he  does  not  carry  on  his  business  there 
9vithin  the  meaning  of  the  County  Court  Act.  Rule  refused. 


VOL.  in. 
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COUBT  OF  QUEEN'S  BENCH. 
Aprii  28.  1857. 


Kgk    haU^  praetising    at    attorney — Application    under    Ahtrvmia^ 

DtbloTs  Act, 
Am  i^fpHeation  to  a  County  CouTt  judge  under  1 4  i^r  15  Viet,  f .  5S,  1. 1. 
fir  a  warrant  to  arrest  an  abtconding  debtor,  it  not  a  proeerdmf  m 
ikcCbMmp  Court  within  the  meaning  of  9  ^  10  llct.e.  95.  ».29.«(ii* 
inpoMf  a  penalty  upon  the  high  bailiff  of  any  Covaty  Cmiri  j» 
prtutuhg  as  attorney  or  agent  for  any  party  in  any  proettdutj  m 
Aateomrt. 

DEQLABATION  for  ^ytip^tj  t^ainst  the  high  balliffi/* 
CoRD^  Gcmrt  for  miiW  applied  to  the  said  court,  ■ 
attorney  for  a  partr,  for  a  miraBt  to  arreat  en  abeocaAf 
debtor  under  tilia44&  15  Viet  e.  £2.  &  1. 

Demarror  toipe  deckraUon. 

An  iseoe  in  net  bad  also  been  joined ;  and  apon  the  trial  at  Ae 
last  assizes  a  verdict  was  entered  for  the  plainti^  bat  a  nile  to 
enter  it  for  the  defendant  had  stDce  been  obtained,  and  that  rak 
now  came  on  with  the  demurrer. 

Atkinson,  Seijt.  {Sowler  and  £reK  with  him)  showed  cause. — Tbe 
question  is,  whether  an  application  to  a  County  Court  judge  unda 
14  &  15  Yictc.  52,  s.  1,  is  a  proceeding  in  the  County  Court  witluD 
the  meaning  of  sect.  29  of  9  &  10  Vict,  c  95  ;  and  it  is  clearly  withn 
the  mischief  intended  to  be  provided  against ;  for  in  this  very  ait 
the  warrant,  for  which  the  defendant  applied  aa  attorney,  ms 
directed  to  him  for  the  purpose  of  b^ng  executed  by  him  as  t^ 
bailiff.  Section  S  shows  that  it  is  a  proceeding  in  court,  becaiue 
the  debtor  may  obtain  a  summons  to  show  cause  why  the  wanut 
should  not  be  vacated ;  and  the  County  Court  Judge  is  empowend 
upon  hearing  both  parties  to  discharge  or  make  absolute  sudi 
summons,  and  to  direct  costs  to  be  paid  by  either  party.  Beades 
by  the  schedule  B,  a  fee  is  allowed  to  the  clerks  of  the  Coanlj 
Court  on  issuing  a  warrant.  [Wightman,  J. — The  sun* 
application  mny  be  made  to  a  commissioner  in  bankruptcy;  waM 
it  in  that  case  be  a  proceeding  in  bankruptcy  ?]  It  would  be* 
proceeding  in  the  Court  of  Bankruptcy.  The  act  certainlj  reqnirtt 
that  the  affidavit  of  the  creditor  shall  be  "entitled  in  one  of  Her 
Majesty's  superior  courts  of  common  law ; "  and  the  proceediig 
therefore  is  to  some  extent  in  the  superior  court ;  but  it  is  likewi^ 
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80  far  08  the  application  for  the  warrant  is  concerned,  a  proceeding     Wabdm 
in   the   County   Court  or  Court  of  Bankruptcy,  whenever  the      «  ''• 

application  is  made  to  a  County  Court  jud<<c  or  a  bankruptcy        

commissioner.     In  Fybus  v.  Gibbsy  26  L.  J.  41,  Q.  B.,  tlie  judges        1867. 
expressly  treat  this  act  as  giving  a  new  jurisdiction  to  the  County  «.  r"~^/.7r_ 

^OXXTt.  Practiting  at 

Milward,  contr^,  was  not  called  upon.  Attorney, 

^'        Lord  Campbell,  C.  J. — Having  heard  this  case  fully  argued, 

I  retain  the  opinion  I  had  at  first  formed,  that  this  cannot  be 

GoxiBidered  a  proceeding  in  the  County  Court.     I  do  not  mean  to 

express  any  opinion  that  it  was  a  fit  thing  for  the  defendant,  th^ 

high  bailiff,  to  apply  as  attorney  for  a  warrant,  which  was  to  be 

directed  to  himself;  I  think  it  would  have  been  much  better  if  he 

ig   had  declined  to  do  so;  but  the  question  is,  whether  this  case  is 

within  sect  29  of  9  &  10  Vict  c.  95,  which  provides  that  '^no 

•  L  derk,  treasurer,  high  bailiff,  or  other  officer  of  the  court  shall, 

^^ .  either  by  himself  or  his  partner,  be  directly  or  indirectly  engaged 

''^.,  as  attorney  or  agent  for  any  party  in  any  proceeding  in  the  said 

^  ;^  court.'*    Now  I  am  of  opinion  that  this  application  for  a  warrant 

j^'  under  14  &   15  Vict.  c.  52,  s.  1,  was  not  a  proceeding  in  the 

County  Court ;  because,  although  it  was  a  proceeding  in  which 

K^  the  individual  who  did  the  act  happened  to  be  a  County  Court 

"^  1  ja(%e,  yet  he   was  doing  it  merely  as  a  special  commissioner 

"^   unoer  the  act,  and  not  as  a  County  Court  judge.      Looking 

at  all  the  enactments  of  the  statute  it  seems  clear  to  me  that 

this  proceeding  is  merely  auxiliary   to  the  proceedings  in  the 

,.  superior  court;   and  that  the  high  bailiff  to  whom  the  warrant 

y,  is   directed  becomes  for  that  purpose  an  officer  of  the  court, 

>.'  in    which    the   affidavit    is   entitl^.       It   is   a    proceeding    in 

camera  and  not  in  curia ;  the  County  Court  judge  may  grant  the 

.  warrant  anywhere  within  his  jurisdiction ;  and  when  he  has  granted 

^  ity  the  matter  cannot  in  my  opinion  be  considered  to  be  confined 

'    to  his  court.   I  have  no  doubt  that  under  sect.  8  application  might 

be  made  by  the  debtor  for  his  discharge  to  any  other  County 

Court  judge  or  to  a  bankruptcy  commissioner.     In  Pt/bus  v.  Gibbs 

'   aome  expressions  were  used  which  might  convey  a  notion  that  this 

S plication  was  considered  to  be  a  part  of  the  proceedings  of  the 
>nnty  Court ;  but  the  principle  on  which  that  case  was  decided 
was  clearly  this,  and  this  only — that  after  the  giving  of  the  bond 
subsequent  acts  of  Parliament  had  enhanced  the  peril  of  the 
suxeties  by  throwing  upon  the  high  bailiff  new  duties,  and 
empowering  him  to  receive  higher  fees ;  and  quite  in  harmony  with 
that  decision,  we  may  now  hold  that  this  is  not  within  sect.  29  of 
the  9  &  10  Vict  c.  95,  a  proceeding  in  the  County  Court. 

WiOHTMAN,  J.,  concurred. 

£kl£,  J. — I  also  think  that  the  stat.  14  &  15  Vict  c  52,  s.  1» 
sives  an  authority  to  the  person,  and  does  not  create  a  proceeding 
in  court.  The  words  "  the  judge  of  any  district  County  Court, 
except  the  County  Court  judges  acting  in  Middlesex  and  Surrey," 
are  merely  a  descriptio  persomB^  pointing  out  who  are  the  persons 
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Wawmw     to  csoTj  ont  n  certain  opcmlion  a 


liaiy  to  tbejMipttvif  fb 


affidavit  ia  entitled;  and   the  |>br>cMia 


^  in  the  court  in  which  Ik 
□anted  in  llw  ttMtnttmt 


"TT:  __  merely  special  officers,  who  are   to  carry  on  oertain  rttp«  ai 

idn-Miffi  proceeding  in  the  aiipcrior  court,  on  nccount  of  the  delay  *tii 

Mtarwf.     must  take  place  it'it  waa  always  nBceeeary  to  come  from  tfco  owiin 

^^_J^         to  n  judge  in  London.     But  the  proceedingg   llirougbool  pmOM 

*||K         in  the  court  in  which  the  affidavit  is  entitled  ;  for  I  npprefcetdlhl 

^V         you  cannot  go  from  one  superior  court   to  another,  but  moM  im 

^^  your  writ  in  the  court  in  which  the  affidavit  has  been  entidel 

J^dgmmtfor  tht  dtJfJMi 
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May\, 
-Gbthirg  r. 


MOHOAJI. 


Dangtrous  ammaU — Aetkm  for  aijitrjf — Etidtttet 
tion — County  Court  appeaL 
Upon  the  trial  of  an  action  in  the  County  Court   for  tnjtry  to  pUatifl 

theep  by  de/cudani't  dogi,   it  was  proved  that  four  ytarthtfi^^ 

tame  dogs  kad  bitten  a  child  eight  yeart  old,  teho   toot  ptUM  ~' 

defendants  fold,  and  that  the  defendant  knew  it : 
Held,  that  upon  this  evidence  the  Judge  wot  jutti^ed  in  giring 

for  the  plainlij. 

THIS  was  an  appeal  firom  a  decision  of  the  judge  of  the  CouW 
Court  of  Monmouthshire.  The  actioD  was  broogbt  w 
recover  37A  4j,,  the  amount  of  loss  which  the  plaintiff  had  suttuaM 
in  consequence  of  the  derendiint's  d<^  havioi;  worried  and  biuu 
his  sheep.  The  case  rotated  that  it  was  proved  upon  the  trial  tin( 
about  four  years  before,  the  same  dogs  had  to  the  knowledge  of  li* 
defendant  bitten  a  child  eight  years  old,  who  was  puni^  ' 
defendant's  fold  in  the  daytime.  The  jnd^e  gave  jodgi 
the  plaintiff;  and  the  question  was,  whether  there  was  mnj  < 
to  support  that  decision. 

Graif  for  the  appellant. — There  was  no  evidence  of  any  Ubi>« 
disposition  in  the  dogs  to  worry  sheep.     If  the  action  had  ben  '* 
the  superior  court,  and  the  declaration  had  alleged  that  tW 
were  accustomed  to  worry  and  bite  sheep,  there  would  hate 
no  evidence  to  support  that  allegation  :  {^Ifartl^    v.     "* 
1  B.  &   Aid.   620.)    Lord  EUcnborough  certiunly  in  tfc 
raggeBte  that  the  ptuntifi  "might,  peihapa,  have  stated  lua 
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of  action  more  generally  by  alleging  that  those  dogs  were  of  a     G«thwo 
ferocious  nature,  and  unsafe  to  be  left  at  large ;"  but  even  suppos-     HonoAv. 

ing  that  the  plaintiff  in  this  case  had  so  stated  his  ground  of  action,        

it  would  not  have  been  supported  by  the  evidence.     A  single        ^^^^' 
instance  of  biting  a  child  four  years  before  would  be  no  evidence    Dangeroua 
that  the  dogs  were  of  a  ferocious  nature.     Jenkins  v.  Turner^  animaU'--Ac' 
Salk.  662,  however,  rather  shows  that,  even  if  a  general  allegation  tian/nrmimTf 
is  permitted,  the  defendant  can  only  be  made  liable  for  injury  to 
animals  which  he  knew  the  do^s  to  be  accustomed  to  bite,  (a) 

SWiGHTMAN,  J.— In  Smith  v.  Felah^  2  Stra.  1264.  '*  the  Chief 
ustice  ruled  that,  if  a  dog  has  once  bit  a  man,  and  the  owner, 
having  notice  thereof,  keeps  the  dog,  and  lets  him  go  about  or  lie 
at  his  door,  an  action  will  lie  against  him  at  the  suit  of  a  person 
who  is  bit,  though  it  happened  by  such  person's  treading  on  the 
dog's  toes ;  for  it  was  owmg  to  his  not  hanging  the  dog  on  the  first 
notice.  And  the  safety  of  the  King's  subjects  ought  not  afterwards 
to  be  endangered."]  At  all  events,  if  there  was  a  scintilla  of 
evidence  here,  there  was  not  that  degree  of  reasonable  evidence  in 
support  of  the  plaintiff^s  case  as  will  warrant  the  court  in 
upnolding  the  verdict :  (Avery  v.  Bowden^  26  L.  J.  3,  Q.  B.,  per 
Pollock,  C.B.] 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  our  judgment 
sfaould  be  given  for  the  plaintiff,  even  according  to  the  law  of 
England.  According  to  the  law  of  Scotland  there  is  no  occasion 
to  snow  the  previous  habits  of  the  animal  or  the  scienter;  and  when 
an  injury  has  been  done  to  an  innocent  person,  it  certainly  seems 
more  reasonable  that  the  loss  should  fall  upon  the  owner  of  the 
animal  which  has  done  the  mischief,  than  upon  the  person  injured; 
but  I  confine  myself  now  to  the  law  of  England,  which  requires 
the  allegation  and  proof  of  a  previous  bad  habit  known  to  the 
master.  Now,  in  the  County  Court  there  is  no  declaration ;  but 
according  to  Hartley  v.  Harriman^  it  would  be  enough  to  allege 
that  the  dogs  were  of  a  ferocious  disposition  to  the  knowledge  of 
the  owner.  Assuming  then  the  declaration  to  have  been  in  that 
Ibrm,  can  it  be  said  that  there  was  in  this  case  no  evidence  in 
support  of  that  allegation ;  when  it  is  found  that,  four  years  before, 
the  dogs  had  bitten  a  child  eight  years  old  as  it  was  passing  through 
the  fold  in  the  daytime  ?  In  my  opinion  that  was  enous:h  evidence 
to  justify  the  judge  in  concluding  that  the  dogs  were  of  a  ferocious 
nature.  According  to  the  case  cited  by  my  brother  Wightman 
one  instance  of  previous  ferocity  is  enough;  and  though  I  would 
not  pronounce  judgment  of  stis.  per  col  upon  the  dog  who  had  so 
offended,  I  think  he  should  ever  afterwards  be  cautiously  guarded, 
and  that  if  he  is  again  guilty  of  ferocious  violence,  his  master  must 
be  answerable  for  it. 

Wightman,  J. — The  biting  of  the  child  was  certainly  such  a 

(a)  In  the  report  of  Jenkins  v.  Turner,  1  Lord  Raymond,  109,  it  is  said  by  Powell,  J., 
that  if  a  man  knowingly  keeps  a  dog  accustomed  to  bite  BLce|),  und  ai'.erwards  the  dog  bites  a 
hone,  this  is  actionable. 
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Gbtbivo     Gircamstance  as  rendered  it  incumbent  on  the  defendut  to  take 

*         Erle,  J. — I  cannot  say  that  it  was  the  daty  of  the  judge  to 

1867.        have  nonsuited  the  plaintiff  in  this  case,  because  the  biting  ci  the 

jD^I^g    child  may  have  taken  place  under  such  circumstances  as  to  htie 

amimaii—Ae'  given  the  defendant  ample  notice  of  the  aavage  dispodtioii  cf 

turn  fir  wfmy  the  dog. 

^  Crompton,  J. — I  agree  that  the   qnestion  is,  whether  then 

was  such  evidence  that  a  jury  could  fairly  act  upon  in  findii^  fat 
the  plaintiff,  and  I  think  there  was.  In  oraiDary  cases,  cm 
previous  act  of  ferocity  is  enough  to  put  the  owner  on  his  gmid, 
and  if  he  afterwards  permits  his  dogs,  with  knowledge  of  their 
vicious  disposition,  to  run  about,  with  tickets  of  leave  as  it  vere, 
he  must  be  responsible  for  any  further  damage  which  they  mtyda 

Judgment  affirwied  tratA  eodu 


COURT  OF  COMMON  PLEAS. 

3fay4,  1857. 
Sweet  t?.  Seagbr. 

Appeal  from  the  County  Court^Metropolis  Local  Man ai^ement  Act- 
Compulsory    constructiofi  of    seicers, 

A  tenant  at  a  rack-rent,  who  covenants  *'  to  pay^  bear,  a?id  disckar^ 
all  such  parliamentai-y,  parochial  and  county,  district  and  occaste&al 
levies,  rates,  assessments,  taxes,  charges,  impositions,  contributiimk 
burdens,  duties  and  services  whatsoever,  as  during  /tis  term  skoMU 
taxed,  assessed  or  imposed  upon  or  in  respect  of  the  premises  demised^ 
is  fiot  entitled  to  d^iduct  from  his  rent  the  cost  of  a  sewer  constncttd 
by  the  district  board,  for  which  he  has  been  compelled  by  the  board 
to  pay. 

Siaf,  18  4-  19  Vict.  c.  120,  s.  73,  empowers  the  district  board  of  wofh 
to  construct  a  sewer  for  any  house  requiring  one^  and  to  recoter  tk 
expense  from  the  owner  in  manner  thereinafter  provided. 

By  sect.  217  the  hoard  may  require  payment  of  the  costs  wJiich  theovntr 
may  be  liable  to  pay  from  the  occupier,  a7id  the  owner  is  to  alkm  du 
same  out  of  the  refit. 

By  sect.  2\9  it  is  provided  that  7iothing  therein  contained  shall  U  taket 
to  affect  any  contract  made  or  to  be  made  between  any  owner  and 
occupier  of  any  house,  building,  or  other  property,  whereof  it  is  or  men 
be  agreed  that  the  occupier  shall  pay  and  discharge  all  iates  due.  and 
sums  of  money  payable,  in  respect  of  such  house,  building,  or  otkr 
property,  or  to  affect  any  contract  whatever  between  landlord  and  tenant 
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«  drfendani  tpos  the  lessee  of  a  house  and  premises  at  a  rent  of  201.,  Swsbt 

ind  in  his  lease  (which  was  a  builcUng  lease)  covenanted  during  his  ^* 

'erm  to  pay  all  rates  and  taxes,  SfCy  in  the  words  above  set  out      He  '*' 

ifterwards  sublet  the  premises,  at  a  rach-rent,  for  the    whole  term  1357. 

ixcept  a  few  days,  to  the  plainiiff'y  who  covenanted  to  perform  the  said  ^ 

covenant  contained  in  the  lease  to  the  defendant.  MHr^poHi 

ie  district  board  constructed  a  sewer  for  the  said  house,  and  compelled  ,„^^  ^^  * 

he  plaintiff  to  pay  the  cost.     This  the  plaintiff  wished  to  deduct  Jrom  ConqnOimy 

his  rent  to  the  defendant  who  distrained  upon  him  :  eomtirwoiionqf 
Id,  that  the  plaintiff,  the  sub-lessee,  was  prevented  by  his  covenant 
^rom  deducting  the  cost  of  the  construction  of  the  sewer  from  the  rent. 

FECIAL  case. — This  is  an  action  of  replevin,  and  the  defendant 
avowed  for  222.  10^.,  a  quarter's  rent  due  to  him  from  the 
intiff  at  Christmas,  1856.  B7  an  indenture  of  lease  made  the 
:h  Nov.  1849,  between  Michael  Raven  of  the  first  part,  Catherine 
.ughan  Austin  of  the  second,  and  the  defendant  William  Seager 
the  third  part,  it  is  witnessed  that  in  consideration  of  the  expense 
ich  the  said  William  Seager  had  been  at  in  erecting  the 
ssuage  and  buildings  thereinafter  demised,  and  also  of  the  rents 
1  covenants  thereinafter  reserved  and  contained,  the  said 
chad  Kaven  demised  and  leased,  and  the  said  Catherine 
ughan  Austin  demised,  leased,  and  confirmed  a  piece  of  ground, 
late  in  the  parish  of  Charlton,  in  the  cojunty  of  Kent,  therein 
icribed  with  said  messuage  and  buildings,  unto  the  said  William 
iger,  his  executors,  administrators,  and  assigns,  from  the  29th 
it.  then  last,  for  the  term  of  fifty-nine  years,  and  one  half  of 
)ther  year,  wanting  fifteen  days,  yielding  and  paying  therefore 
yearly  rent  of  20/.,  without  any  deduction  whatsoever,  in  respect 
any  taxes,  rates,  assessments,  impositions,  or  any  other  matter 
thing  whatsoever,  then  already  or  thereafter  to  be  taxed,  rated, 
cssed  and  imposed  upon  or  in  respect  of  the  said  premises, 
any  part  thereof,  by  authority  of  Parliament,  or  otherwise 
irsoever.  And  the  said  indenture  of  lease  contained  a  covenant 
the  said  W.  Seager,  that  he,  his  executors,  administrators  and 
t^ns,  would  quarterly  during  the  said  term  pay  unto  the  said 
sbael  Raven,  his  executors,  administrators  and  assigns,  the  said 
t  of  202.,  on  the  several  days  and  times  thereinbefore  appointed 
payment  thereof,  without  any  deduction  according  to  the 
3rvation  thereof  therein  contained,  and  would  in  like  manner 
,  bear  and  discharge  all  such  parliamentary,  parochial  and 
nty,  district  and  occasional  levies,  rates,  assessments,  taxes, 
rges,  impositions,  contributions,  burdens,  duties  and  services 
itsoever,  as  during  the  same  term  should  be  taxed,  assessed,  or 
K)sed  upon  or  in  respect  of  the  s^d  premises  thereby  demised 
my  part  thereof,  and  would  during  the  said  term  insure  and 
p  insured  the  said  messuage  and  buildings  from  loss  or  damage 
fire,  for  the  sum  of  1000/.  for  a  term  not  less  than  seven  years. 
Jy  an  indenture  of  underlease  made  the  17th  Feb.  1846, 
ween  the  said  defendant  William  Seager  of  the  one  part,  and 
plaintifif  George  Sweet  of  the  other  pait,  after  reciting  the 
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SwKR      aboTe-stated  lease  to  the  plainUff,  his  execators,  adxninisfnitonaBd 
Sbaobr.      assign  from  the  25th  Dec.  1845,  for  all  the  residue  of  the  aki 

term  ot*  tifty-nine  years  and  a-half,  wanting  fifteen  days,  except 

IS57.  the  last  day  of  the  said  term,  at  the  yearly  rent  of  S5L  for  the  fim 
MonipofU  y®*^  ^^  ^^  ^^^  t&[vck ;  at  the  yearly  rent  of  90i  for  the  second  sod 
Local  Manage  subsequent  ycars  of  the  said  term.,  payable  quarterly,  and  i 
■^«'^^--  proportionate  part  at  the  expiration  of  the  term  ;  and  by  the 
^*^'*^''^  same  indenture  of  underlease  the  said  plaintiff  covenanted  with  the 
defendant  that  the  rent  thereby  reserred  ehoald  be  paid  at  the 
times  aforesaid,  and  that  the  several  conditions  and  agreemeiitd 
contained  in  the  above-recited  indenture  of  lease  on  the  lesaee^s  pirt, 
to  be  performed  and  observed  (except  the  covenant  to  piy  the  real 
thereby  reserved,  and  the  covenant  to  keep  the  said  premiaef 
insured  from  fire)  should,  during  the  continuance  of  that  deniitty 
be  performed  and  observed  by  the  plaintiff^  his  executors,  adnuDB* 
trators  or  assigns;  and  by  the  same  indenture  of  underlease  it  if 
provided  that  the  plaintiff,  his  executors,  administrators  or  aasgns 
might  make  void  tnat  demise,  and  the  term  thereby  granted,  at  the 
expiration  of  the  first  seven,  fourteen,  or  twenty-one  years  thereof,  i? 
giving  to  the  defendant,  his  executors,  administrators,  or  ass^Dfi,ax 
months'  notice  in  writing  to  that  effect,  or  at  any  time  while  the 
said  messuage  and  premises  or  any  part  thereof  should  be  uDtentit- 
able  by  reason  of  damage  from  fire,  having  continued  so  nnteoaDt- 
able  for  nine  calendar  months,  by  giving  one  week's  notice  ia 
writing  to  that  effect 

By  the  Metropolis  Local  Management  Act,  1855,  s.  31, schedule 
B,  part  2,  the  parish  of  Charlton  and  other  districts  are  nnitd 
into  a  district  called  the  Plumstead  district,  and  placed  under  tfce 
management  of  a  board  of  works  for  the  purposes  of  the  act-  By 
sect.  73  of  the  suid  act,  the  district  board  of  works  is  einpowerei 
to  require  the  owner  of  any  house,  whether  built  before  or  ane: 
the  commencement  of  the  act,  situate  >vithin  one  hundred  feet  i 
a  sewer  of  sufficient  size  on  a  lower  level,  and  found  not  to  k' 
drained  by  a  sufficient  drain  communicating  with  some  sewer,  t  • 
make  a  drain  with  proper  branches  from  the  house  to  the  sewer, 
with  such  other  works  as  may  appear  requisite  to  the  baird  <: 
their  officers ;  and  if  the  owner  of  such  house  or  building  neglec*. 
or  refuse  so  to  do,  the  district  board  of  works  is  authorized  to 
cause  the  same  to  be  constructed  and  made,  and  to  recover  tht 
expenses  to  be  incurred  thereby  from  such  owner  in  manner 
thereinafter  provided.  By  sect.  2 1 7  of  the  said  act,  it  is  enacted  ihii 
it  shall  be  lawful  for  any  vestry  or  district  board  to  require  the  pay- 
ment of  any  costs  or  expenses  which  the  owner  of  any  premises  nwj 
be  liable  to  pay  under  the  act  from  any  person  who  then  or  at  asy 
times  thereafter  occupies  such  premises.  And  the  owner  shall  alk'^ 
every  such  occupier  to  deduct  all  sums  of  money  which  he  so  p}^ 
or  which  are  levied  by  distress  out  of  the  rent  from  time  to  tinj« 
becoming  due  in  respect  of  the  said  premises,  as  if  the  same  bi 
been  actually  paid  to  such  owner  as  part  of  such  rent.  Bv  x-c*- 
219  of  the  said  act  it  is  provided  that   nothintj  thcrciu  couUiiuiAi 


:*' 
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shall  be  taken  to  affect  any  contract  made  or  to  be  made  between       Sw«kt 
any  owner  and  occupier  of  any  house,  building  or  other  property      sbaobb. 

whereof  it  is  or  may  be  agreed  that  the  occupier  shall  pay  and         

discharge  all  rates  due  and  sums  of  money  payable  in  respect  of    m^^^^'h^ 
such  house,  building  or  other  property,  or  to  affect  any  contract  i^cai  Mamage- 
whatever  between  landlord  and  tenant.     By  sect.  250  of  the  said    metu  Act— 
aoty  it  is  enacted  that  in  the  construction  of  the  act  the  word  J^JJ^IJ^I^/- 
^'  owner  "  shall,  except  for  a  purpose  not  material  to  this  case,  mean 
the  person  for  the  time  being  receiving  the  rack-rent  of  the  land 
and  premises  in  respect  of  which  the  said  word  is  used,  whether  on 
his  own  account,  or  as  agent  or  trustee  for  any  other  person,  or 
who  would  so  receive  the  same  if  such  land  or  premises  were  let 
at  a  rack-rent.      The  house  comprised  in  the  stated  lease  and 
underlease  is  within  100  feet  of  a  public  sewer,  on  a  lower  level, 
and  until  the  execution  of  the  works  hereinafter  mentioned  was 
not  sufficiently  drained  into  any  sewer. 

Some  time  in  the  month  of  June  1856  a  good  and  sufficient 
notice  under  the  said  act,  by  the  surveyor  to  the  said  board  of 
works,  addressed  to  the  plaintiff  as  owner  and  occupier  of  the  said 
house,  was  left  at  the  said  house,  requiring  him  to  execute  certain 
drainage  works  therein  specified  from  the  said  house  into  the  said 
sewer,  the  works  authorized  by  the  said  act  to  be  done,  and  giving 
him  notice  that  if  the  works  were  not  perfected  the  said  board 
would  cause  them  to  be  done,  and  recover  the  expenses  according 
to  the  said  statute.  Other  notices  under  the  said  act  to  the  same 
effect  were  left  at  the  said  house  in  the  month  of  September 
1856.  All  the  said  notices  were  sent  by  the  plaintiff  to  the  said 
defendant  shortly  after  they  were  so  left  at  the  said  house,  and 
before  the  works  hereinafter  mentioned  were  commcDced.  The 
drainage  works  required  by  the  said  notices  to'  be  constructed 
were  not  done  by  the  plaintiff  or  by  the  defendant,  but  were  after- 
wards executed  by  a  person  employed  by  the  said  board,  under 
the  inspection  of  the  surveyor,  in  the  middle  of  October  1856; 
and  on  the  16th  of  December  1856  the  plaintiff  was  required  by 
the  said  board  to  pay,  and  paid  to  the  said  board  of  works  the  sum  of 
272,  16«.  8(f.,  being  the  amount  of  expenses  paid  by  the  board  for 
the  said  works.  On  the  25th  December  1856  the  sum  of  22/.  10«. 
became  due  from  the  plaintiff  to  the  defendant  for  a  quarter's  rent 
for  the  said  house  and  premises  reserved  by  the  said  underlease. 
The  plaintiff  claimed  to  retain  the  said  sum  of  22/.  IQs.  in  part 
satisfaction  of  the  said  sum  of  27/.  16«.  %d.  paid  to  the  board  on  the 
22nd  January  1857.  Th6  defendant  distrained  the  goods  of  the 
plaintiff  on  the  said  demised  premises  for  the  said  sum  of  22/.  IO5., 
and  on  the  same  day  this  action  of  replevin  was  brought  in  the 
County  Court  by  the  plaintiff  for  such  distress. 

On  the  26th  of  February  the  cause  was  tried  before  the  judge 
of  the  County  Court  and  adjourned  by  the  court  until  the  12th 
March  1 857,  on  which  latter  day  the  said  judge  gave  judgment  for 
the  defendant,  on  the  ground  that  the  plaintiff,  by  the  terms  of  his 
lease,  was  bound  to  bear  and  discharge  the  costs  of  executing  the 
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said  drainage  works,  and  was  not  entitled  to  deduct  the  amovit 

from  the  rent  reserved  to  the  defendant.      The  qaestion  (br  the 

opinion  of  the  conrt  is,  whether  the  plaintiff  is  entitled  to  deduct 

1S57.        f^Q  gi^id  gum  of  272.  16«.  S(L  from  the  rent  reserved  by  the  aud 

Meiropoiu     nnderlease  to  the  defendant  ?    If  the  court  should  be  of  opnioB 

Local  Mamage-  that  the  plaintiff  is  entitled  to  make  the  said  deduction,  tha  ikt 

^X^f^Z^    judgment  for  the  defendant  is  to  be  set  aside  and  judgment  mm 

coi^SmSmof  for  the  plaintiff,  with  such  damages  as  the  Court  of  CommoD  rku 

teweri.       shall  award,  or  a  new  trial  granted;  otherwise  the  said  jadgBMH 

for  the  defendant  is  to  stand* 

Milward  for  the  plaintiff — ^The  defendant  is  the  owner  witUi 
the  act  of  Parliament,  and  is  primd  Jade  liable.     The  coffeoat 
in  the  original  lease,  although  it  maj  contain  words  large  enoi^ 
to  coTer  this  expense,  is  a  covenant  to  paj  such  impositions  as  shooid 
fall  on  the  original  lessor.     This  expense  could  never  fall  upoo  the 
original  lessor,  his  rent  being  not  a  rack-rent,  but  a  rent  reserred 
upon  a  building  lease.     And  the  covenant    in  the  lease  to  the 
plaintiff  operates  only  upon  the  same  subject-matter.     Furth^, 
this  is  a  penalty,  and  not  a  rate,  or  assessment,    or  tax;  aod 
although  there  are  words  in  the  covenant  which  may  include  it, 
they  are  to  be  taken  as  applicable  to  things  eftLsdem  genem  with 
those  mentioned,  and  do  not  embrace  this :  {Southaii  v.  Ledintkr. 
3  T.  R.  458  ;  Beardmore  v.  Fax^  8  T.  R.  214 ;  Barrett  v.  Duli^ 
Bedford,  8  T.  R.  602.)     The  cases  of  fFaller  v.  Andrews,  3  M.  &  W. 
312,  and  Payne  v.  Burridgej  12  M.  &  W.  727,  are  distinguishable, 
as  relating  to  rates  over  a  district,  and  falling  upon  a  class  d 
persons,  whereas  this  is  upon  an  individual. 

M,  ChamherSj  Q.C. — The  tenant  is  not  entitled  to  deduct  wbt 
he  paid  for  the  making  of  this  sewer.  This  is  a  burden  and  a  daty,aEi 
under  the  covenant  of  the  second  lease,  which  includes  all  that  the 
covenant  of  the  first  lease  expresses,  the  defendant,  the  lessor,  is 
relieved  from  it.  By  that  covenant  the  tenant  engages  to  release 
the  landlord  from  any  burden  imposed  in  respect  of  the  land,  and 
this  is  one.  Secondly,  we,  as  landlord,  are  relieved  from  anv 
burden  imposed  upon  the  landlord  as  receiving  a  rack-rent  The 
cases  cited  are  distinguishable,  Waller  v.  Aridretcs^  and  Payne  t. 
Burridge  did  not  turn  upon  the  question  of  the  words  there  being 
ejitsdem  generis.  This  is  just  as  much  a  district  rate  as  if  eacii 
person  was  to  contribute  so  much  towards  a  larger  sum. 

Milward  in  reply. — The  whole  foundation  of  my  artniment  in 
that  the  general  words  in  the  covenant  relate  to  thino^  of  tk 
same  class  as  rate  or  tax. 

CoCKBURX,  C.J. — We  are  of  opinion  that  this  appeal  must  be 
discharged.  The  act  enables  the  board  to  order  the  work  to  be 
done  by  the  owner,  and  if  he  does  not  do  it,  to  do  it  themselves  and 
exact  payment  from  the  tenant,  who  is  to  indemnify  liimself  outOi 
the  rent.  Primd  facie^  then,  this  expense  is  payable  by  the  owner, 
the  tenant  having  a  right  to  deduct  what  he  has  been  compelled 
to  pay  out  of  the  rent.  Then  comes  the  covenant  in  the  first  lease 
by  the  tenant,  the  present  defendant,  whereby  he  expressly  core- 
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I*    nsnts  to  discharge  all  rates  and  taxes ;  then  that  is  incorporated      Swsbt 
»*    into  the  sublease,  whereby  it  is  agreed  that  the  covenant  in  the     ^  ^' 

*•    original  lease  should  be  performed  by  the  sublessee.     It  appears  ^^ 

=v.    to  me  clear  that  it  was  the  intention  of  the  first  landlord,  and  of       1857. 
3*-!    Mr.  Seager,  that  the  tenant  should  bear  the  landlord  harmless  in    j/IZILt, 

^   rapect  of  all  taxes,  rates  and  impositions  of  any  kind,  and  I  think  LnetUMmc^ 
HI   the  words  used  in  the  covenant  quite  sufficiently  large  to  include    ment  Act^ 
3ii  the  duty  in  question,  and  that  there  is  a  covenant  by  him  to  bear  ^E^^S^^^^f 
=w  the  landlord  harmless  in  respect  to  it.    As  to  the  distinction  between      ttsw^n, 

S»nnanent  and  district  rates,  that  point  was  taken  in  Payne  v. 
urridge^  and  the  Court  of  Exchequer  thought  the  duty  then 
H'  oame  within  the  terms  of  the  act. 

w       Cbesswell,  Ckowdek,  and  Willes,  JJ.,  concurred. 
ps:  Appeal  dismissed  with  costs. 


COURT  OF  QUEEN'S  BENCH. 
May  6  and  8,  1857. 

CooEMAN  V.  Rose. 

Insolvency — Judgment  summons — Prohibition — 19  Sf  20  Vict,  c,  }OS,s.  2. 

jtss  order  for  discharge  granted  by  the  Insolvent  Court,  comprising  a 
judgment^ht  in  the  County  Court,  tahes  away  Jrom  the  latter  court 
ike  power  of  committing  to  prison  a  defendant  by  a  warrant  upon  a 
judgment-summons  issued  for  the  nonpayment  of  a  debt. 

^.  B,  sued  C  D,  in  the  County  Court  for  a  debt  and  recovered  judgment 
payable  by  instalments.  C.  D.  then  petitioned  the  Insolvent  Debtors 
Court,  and  filed  his  petition,  wherein  he  included  the  debt  of  A.  B. 
He  was  afterwards  duly  discharged  by  that  court.  Subsequently  A.  B. 
tooh  out  a  judgment-summons  against  him  for  nonpayment  of  the 
instalments,  and  at  the  hearing  C.  D.  gave  due  proof  of  his  discharge 
hy  the  Insolvent  Court.  Notwithstanding  this,  the  judge  committed 
him  to  prison.     Upon  this  C.  D.  applied  for  a  prohibition : 

BMj  that  as  soon  as  the  order  for  discharge  by  the  Insolvent  Court 
was  proved  to  the  satisfaction  (fthe  County  Court  judge,  his  jurisdic^ 
tion  to  commit  was  at  an  end. 

THIS  was  a  rule  for  a  prohibition  to  be  directed  to  the  jud^e  of 
the  County  Court  of  Norfolk,  sitting  at  Norwich,  prohibiting 
lum  from  further  proceeding  upon  the  judgment-summons  against 
the  defendant  It  appeared  that  on  the  27th  of  June  1856  the 
County  Court  judge  gave  judgment  for  the  plaintifi^  against  the 
defendant  upon  a  plaint  for  the  recovery  of  a  sum  of  money  which 
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Cqobum    waa  oidered  to  be  paid  by  nHmtliI]r  jnrtalMmita,    OntbeTArf 

the  followiiiff  Jnljr  the  defendant  petitioned  the  InaolTent  Debtan 

Coort  for  hiB  diicharge,  and  filed  his  eohedule*  in  wlatk  wm 

1^       inserted  the  debt  of  the  plaintiff;  and  on  the  29th  of  tbew 

month  he  was  in  dne  oonrse  diachaxged.     Sabaeqnently  the  pUmif 

took  ont  a  indgment-wmmoniL  on  the  ground  of  the  nonpajHCit 

'»Mm  ^  ^  inrtument^  and  at  the  heariiM;  the  defendant,  in  aatwo^ 

yyu€.}Mt  save  evidence  of  ma  diaeharge  by  the  Insolvent  DebtonCoHL 

fci.        The jndffe,  however,  thinking  he  still  retained  jiiriadietiooybaai 

the  application,  and  ultimately  oidered  the  defendant  to  be  eon- 

mitted  for  forl^  days.    In  moving  for  the  preeent  mleu  sect  Iff 

the  19  &  20  Vict  c  108,  was  dted,  whioh  repeals  the  sevnl 

enactments  mentioned  in  schednle  A*,  and  amongst  othcr%  ^m 

mooh  of  sect  102  **  (of  the  9  &  10  TwL  c  95)  «<as  enacts  thst  *m 

protection,  order  or  certificate  granted  by  any  Conrt  of  Baakmplef 

or  for  tiie  Belief  of  Insolvent  Debtors  shall    be  avaihye  to 

di«W  «>7  defend«>t  from  uiy  comnutmeot  *  under  ^ 

a  judge." 

IL  Hill,  Q.C.)  showed  cause. 

JPatmeTj  in  support  of  tiie  rule. 

The  following  cases  and  statutes  were  cuted :  ANej  v.  Ikk, 
11  C.  K  378;  Gearfe  v.  Somersy  16  C.  B.  539 ;  Exparie  Chkif, 
4  EIL  &  BL  714;  1  &  2  ^ct.  c  110,  ss.76,  90,  91 ;  9  &  lOVkL 
a  95,  88.  98,  99,  102;  19  &  20  Vlot  c.  108,  s.  2. 

Cwr*  sink  sslb 

JUDGMENT. — May  8. 

Lord  Campbell,  C.  J. — In  this  case  the  question  is,  whether 
the  judge  of  a  County  Court  has  jurisdiction  to  commit  a  defendant 
to  prison  by  warrant  upon  a  judgment-summons,  issued  under  the 
9  &  10  Vict.  c.  95,  8.  99,  after  the  defendant  has  obtained  a  TiHd 
order  of  discharge  ^under  the  Insolvent  Debtors  Act,  confinnii^ 
the  judgment-debt  in  respect  of  which  the  judgment-summons  was 
issued.  This  question  was  first  brought  to  a  decision  in  AUiy  ^^ 
Dale,  lie  B.,  and  answered  in  the  affirmative  from  the  express 
words  of  the  statute^  notwithstanding  the  manifest  injustice  ot 
making  a  debtor  liable  to  be  imprisoned  for  not  paying  a  debt  after 
the  law  has  taken  away  from  him  all  his  property,  and  also  as 
making  him  liable  to  be  imprisoned  for  misconduct  by  the  Insol- 
vent Commissioner^  and  liable  to  be  again  punidhed  for  the  same 
misconduct  by  the  County  Court  judge,  or  to  be  acquitted  by  the 
one  and  found  guilty  by  the  other  upon  the  same  evidence  in 
respect  of  the  same  charge.  In  Abley  v.  Dale  this  injustice  b 
recited  in  the  judgment,  but  the  court  act  on  what  they  considef 
the  general  words  of  the  statute.  The  decision  in  that  case  his 
been  followed  in  Ex  parte  Christicy  4  Ell.  &  BL,  and  Georoe  t. 
Somers,  16  C.  B.,  but  they  both  rested  on  Abley  v.  Dale.  Kcnf 
the  express  words  of  the  9  &  10  Vict.  c.  95,  which  led  to  tk 
judgment  in  Abley  v.  Daley  are,  in  our  opinion,  the  words  in  sect 
102,  providing  that  ^^  no  order  granted  by  the  Court  for  the  Selit*^ 
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• 

Insolvent  Debtors  shall  be  available  to  discharge  any  defendant     Cookmah 
•m  any  commitment  upon  any  order  there  mentioned."    That  is,        ^' 

der  sect.  99.     In  Abley  v.  Dale  the  court  does  not  mention  this        

ition  or  any  section  in  full,  but  the  judgment  is  to  be  read  with        1857. 
3  argument  on  which  it  is  given.      The  argument  upon  the    ,   "J 
estion  of  jurisdiction  was  directed  by  the  court.     Mr.  Lush,  who  j^gment  sum- 
rued  very  ably  against  the  jurisdiction,  points  out  sect.  102  in  mon*—Proki- 
3   commencement  of  his  argument  as  a  difficulty  he   has  to  ^^^^^il^ 
Qtend  with ;  Mr.  Hugh  Hill,  who  argued  upon  the  other  side  as     ^ ',%, 
ly,  mentioned  the  same  section  at  the  close  of  }iis  argument  as  a 
Dund  for  a  decision  in  his  favour.     We  consider  that  the  dis- 
ssion  which  followed  was  founded  upon  the  section  which  had 
en  a  prominent  point  of  contest  in  the  argument.     It  also  appears 

us  that  the  enactment  in  the  1  &  2  Vict,  c  110,  and  more 
rticularly  sect.  99,  would  have  discharged  the  defendant  from 
mmitment  under  a  warrant  upon  a  judgment-summons  if  the 
ovision  above  stated  in  sect  102  of  the  mrst  County  Court  Act 
d  been  omitted.  The  law  as  thus  declared  in  Alley  v.  Dale 
ing  so  manifestly  unjust,  and  we  may  say  absurd,  the  Legis- 
;ure  by  the  19  &  20  Vict.  c.  108,  s.  2,  has  repealed  that  very 
oviso  in  sect.  102  of  the  County  Court  Act,  on  which,  as  we 
nsider,  the  decision  in  Abley  v.  Dale  must  have  rested.  It  is 
mr  to  us  that  the  Legislature  intended  to  remedv  the 
knowledged  evil,  which  had  been  more  than  once  judicially 
ticed ;  and  we  are  of  opinion  that  we  give  effect  to  the  expressed 
tention  of  the  Legislature  in  holding  that  an  order  for  discharge 
anted  by  the  Court  for  the  Relief  of  Insolvent  Debtors,  com- 
ising  a  judgment-debt  in  a  County  Court,  does  take  away  from 
at  court  the  power  of  committing  to  prison  a  defendant  by  a 
irrant  upon  a  judgment-summons  issued  for  nonpayment  of  a 
ibt.  Although  such  commitment  may  be  in  some  sense  punish- 
ent  for  supposed  misconduct,  it  is  founded  entirely  on  a  judgment- 
;bt :  it  is  granted  only  at  the  instance  of  the  judgment-creditor 
e  same  as  any  other ;  for  the  prisoner  ought  to  be  released  as 
on  as  the  judgment-creditor  is  satisfied,  although  the  period  of 
iprisonment  under  the  sentence  has  not  expired.  We  do  not 
same  to  overrule  the  decisions  that  have  been  already  given  upon 
e  acts  as  they  formerly  stood;  but  we  take  those  acts  and 
K^isions  with  the  19  &  20  Vict.  c.  108,  and  consider  that  we 
K^ide  consistently  with  them  by  now  holding,  in  this  case,  that 

soon  as  the  order  for  discharge  by  the  Insolvent  Court  was 
oved  to  the  satisfaction  of  the  County  Court  judge,  his  juris- 
ction  to  commit  was  at  an  end.  It  follows  that  a  prohibition 
ould  issue  against  such  a  commitment,  and  accordingly  the  rule 
made  absolute.  Rule  absoltUe. 
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COURT  OF  EXCHEQUER, 
May  7,  1857. 
Foster  tx.  Richa&i>& 

County  Court  AcU— Repeal  ^  19  ^  20  Via.  c.  108 — CotU,  when  ka 
than  20/.  is  recovered  m  an  action  agamsl  oit  officer  t^tkt  court 

The  9  ^  10  Vict.  c.  95,  s.  139,  provides  that  if  a  pUziniiff  in  an  aetim 
in  the  superior  court  against  an  officer  cf  a  County  Court  recvvm 
less  than  20/.,  he  shall  not  recover  af^  costs  ;  M«  19  4*  20  llct  e.  101 
repeals  this  section^  except  as  to  acts  done  under  ii.  Ifaintiff' bnm^ 
etn  cujtion  against  an  officer  of  a  County  Court  cuul  recovered  ML; 
the  clause  in  question  was  repealed  after  the  cause  cf  action  arostj  hu 
before  the  trial : 

Held,  that  the  dejendant  having  been  sued  for  an  act  done  under  da 
original  act,  and  plaintiff^  having  recovered  less  than  20/.  daatopet, 
defendant  was  entitled  to  the  protection  of  the  ld9M  clause. 

THIS  was  an  action  of  trespass  against  the  high  bailiff  of  dc 
County  Court  of  Southwark  for  the  improper  taking  ci 
goods.  At  the  trial  a  verdict  was  returned  for  the  plaintid^  wiia 
damages  10/.  A  rule  was  subsequently  obtained  to  enter  a  5U£- 
gestion,  under  the  County  Court  Act,  9  &  10  Vict,  c  95,  s.  13^, 
to  deprive  the  plaintiff  of  his  costs. 

G.  Francis  now  showed  cause. — By  the   139th   section  of  ik 
9  &  10  Vict.  c.  95,  it  was  provided,  that  if  a  plaintiff  in  anv  action 
in  the  superior  court  against  an  officer  of  a  Countv  Court  did  ik% 
recover  more  than  20/.,  he  should  not  recover  any  costs,  unless  ibe 
judge  certified  that  the  action  was  fit  to  be  brought  in  the  superior 
courts.      This   section,    with  many  others,   was   repealed  bv  \k 
19  &  20  Vict.  c.  108,  "except  as  to  acts  done  under  them,"  and 
the  contention  of  the  plaintiff  now  is,    that  the  on«nnal  clause 
having  been  repealed  after  the  cause  of  action  arose,  but  before 
the  trial,  the  original  clause  is  absolutely  repealed  as  far  as  tbe 
protection  of  the  defendant   is   concerned,    and    the   plaintiff  i? 
therefore  entitl  ed  to  his  costs  of  suit.     The  acts  contemplated  tj 
the  saving  words  of  the  new  statute  must  be  taken  to  mean  set? 
done  by  virtue  or  in  pursuance  of  the  clause  repealed.     Two  tbinjs 
must  occur;  the  action  must  be  brought,  and  more  than  20/,  mu^J 
be  recovered,  to  entitle  plaintiff  to  his  costs.     [Pollock,  C.B.— 
There  can  be   no   doubt  of  the   intention   of  the     Le^^islaturt. 
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and   we  ought  to  try  to  give   effect   to  that  intention  without  Fobtbb 

Eutting  a  narrow  interpretation  on  the  act.]     The  judge  could  not  m^J^^j^,^ 

ave  certified  here:  {Reg,  v.  Devoiij  18  Q.  B.  761.)  

Hannen  contrd,  was  not  called  on.  1857. 

Pollock,  C.B, — We  are  all  of  opinion  that  we  ought  to  give  ^^^  ^ 

effect  to  what  we  think  was  the  certain  intention  of  the  Legisla-  action  agamtt 
tare.                                                                                                       *"»  ^tf^  ^f^ 

Bramwell,  B. — The  question  is,  whether  this  act  was  done  *^*^'' 
under  the  original  act ;  if  it  were  so,  there  could  be  no  doubt. 
There  is  great  convenience  in  the  rule  to  give  as  little  retrospective 
effect  to  all  matters  as  possible.                                Rule  absolute. 


COURT  OP  EXCHEQUER. 

June  11,  1857. 

Hunt  r.  The  North  Staffordshire  Railway  Company. 

Action  for  malicious  prosecution — Prohibition. 

A,  r€tilway  company  summoned  a  passenger  before  a  justice  for  travelling 
on  the  railway  without  having  paid  his  fare  ;  the  charge  was  dismiss^ 
and  some  expenses  ordered ;  the  railway  company  having  been  sum" 
moned  to  the  County  Court  for  these  and  other  expenses^  obtained  a 
prohibition : 

JBeld^  that  the  writ  of  prohibition  was  rightly  issued,  as  the  substance  of 
the  action,  which  the  court  would  looh  to,  was  for  malicious  prosecU' 
Hon,  which  the  County  Court  had  not  jurisdiction  to  try. 

SCOTLAND  showed  cause  against  a  rule  obtained  to  set  aside 
an  order  of  Coleridge,  J.,  granting  a  writ  of  prohibition  to  the 
jadge  of  the  Staffordshire  County  Court  holden  at  Stoke-upon- 
Trent.  It  appeared  that  a  summons  had  been  issued  at  the  instance 
of  the  company  against  the  plaintiff  for  travelling  on  their  railway 
without  having  paid  his  fare ;  but  there  was  a  mistake  about  his 
identity,  and  the  application  was  dismissed,  and  certain  expenses 
ordered ;  and  the  present  action  was  brought  in  the  County  Court 
to  recover  12/.  175.  6(/.,  as  it  was  alleged,  tor  expenses  of  attending 
before  the  justices,  &c. :  yet  it  really  was  in  substance  nothing  but 
an  action  for  malicious  prosecution,  the  particulars  of  certain 
expenses  being  inserted  in  the  plaintiff's  particulars  of  demand  to 
disguise  the  real  form  of  action.  [Martin,  B. — He  is  stating  the 
damages  instead  of  stating  the  real  cause  of  action — what  is  it  if  it 
IB  not  for  malicious  prosecution  ?] — The  action  for  malicious  prose- 
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cution  ia  prohibited  by  tbe  County  Court  Acts,  9  &  10  VicL  ttt, 
and  13  &  U  Vict.  c.  61.     In  I^gge  v.    Tuckrr,  26  L.  J.  71,  Ex. 
STAtYORn-    the  question  wiis  whether  it  was  contract  or  tort,  as  theaeterequn 
KHiBK.       that  B  plaiutift" should  recover  above  20/.  in  actions  on  pronnRy  ui 
COTtPABT     above  5/,  in  actions  on  the  case;  am)  the  court  there  said,  we  tons 

'     look  at  the  substance  of  the  case  and  see  if  tbe  action  could  faw 

1857.        been  maintained  without  any  contract;  if  not,  then,  whatcrcrct 

JVaUMMu     for™  of  complaint,  the  right  of  action   is   founded  oo  CDOtnci. 

fifot-mtim-    Chivers  V.  Savage,  5  Ell.  &  BL  €97,  arose  on  a  plaint  in  t  CooUt 

PnAihitiai.    Court  for  fa) 90  impriaonnient ;  the  evidence  was,  that  tbedeCcndwt 

^  directed  the  police  to  arrest  the  pkintitT  on   a   charge  of  fclMi. 

^  which  the  police -lid.      Tbe  chiirge   was   iiiitiiinidoJ    in  bet    TV 

jndpe  of  the  Uodh^  Conrt  In  Iub  jodgment  oaed  ejmnmammt- 

.   utiiutliktbegaTetbedaiBflgwiarMpaotofdievidMndadalHp 

of  numj.    On  i  rnle  for  a  praUbitMn  it  wm  hdd  Aat  At  om 

ofaotiaaiUqgeditttiMpfaaDtbniyaM  furcr  wlneh  thsjii^U 

jniMdM^oii,  Mid  the  •viaeuM  banog  pnvad  it,pt6Ubit»m  vmH 

Bot  lic^  vnu  OD  the  ammaptioa  diet  tbe  jadgt^  m  mUmt^Sm  tb 

deaHgee  emmeondij,  took  mto  eanndantioii  ?Mtt<if  tte  mimt 

v£  am  eerioa  for  nwKiiont  pwweautiou,  laid  thaiefc—  Dotna 

hk  jariiAotioa.    The  ooort  viB  dMnfa«  loak  to  aeiriirt  tb 

aobetHiee  of  tbe  dbrge  ledftf  ». 


AKfiflMCoa,  oontri^  m  eappart  of  Ai  ral& — Tim  piHiiwhr- 
IwQld  decide  whether  the  Coim^  Cent  iaim  im 
end  the  CbanCr  Corirt  jaOgek  if  he  ftide  vtai 


cxMnoB  befi>re  turn  that  it  IB  for  melkaoiia  proeeoulion,  wffl  aat  pt- 
ceed.  It  ia  for  turn  to  deal  with  it  when  liier&  Bat  thefc  ii  ■ 
chum  made  in  this  plaint  for  nnliquidated  damages ;  the  ttenHUt 
for  cab  hire  and  certain  expenses  paid,  over  vrhitji  the  Comtr 
Court  certiunly  haspower  to  dedde.  Ckioert  v.  Savage  is  in  brov 
of  tbe  plaintiflB.  Will  this  court  prohibit  the  County  Gout  jad^ 
from  determining  the  amouut  due  in  respect  of  these  expoue 
incurred  by  the  wrongful  acta  of  the  defenoants?  Lookii^atlk 
plunt  containing  the  particulars  of  the  plaintifPa  demand— ul 
that  it  is  by  which  the  court  would  be  governed — there  ia  nothiif 
to  show  this  is  an  action  for  malicious  prosecation ;  and  as  tlx 
court  smd  in  Ckivert  v.  Savage,  upon  a  trespass  for  &Iae  im|)cia»- 
ment,  the  County  Court  judge  had  jurisdiction,  though  tbst 
might  be  other  circumstances  in  the  case  which  would  prop^  k 
tbe  subject  of  an  action  for  malicious  prosecution. 

Pollock,  C.6. — I  am  of  opinion  this  rule  should  be  dischugil 
If  this  was  a  plunt  to  recover  money  agreed  to  be  paid  by  tbe 
defendant  to  the  plaintiff,  why  does  he  not  say  so?  If  on  any  contnet 
tbemoneyisclaimed,  why  does  tbe  plaintiff  not  state  it?  It  profesm 
to  be  in  substance  this — an  action  for  the  expenses  of  an  tUegtJ 
malicious  prosecution.  The  plaintiff  says  he  was  improperlv  eod- 
moned  before  tbe  magistrates  for  travelling  on  the  defendants'  nil- 
way  without  having  paid  his  fare ;  the  charge  being  dismissed  by  i^ 
justices,  be  now  claims  certain  damage  for  tbe  inconvenience  ud 
expense  he  was  occasioned.     It  is  very  true  no  cUini  is  made  ib 


COUNTY  COURTS  CASES.  205 

the  particulars  of  the  plaintilTs  demand  for  the  loss  of  his  reputa-       ^""^ 
tion.     No ;  but  what  is  stated  in  the  plaint  may  be  recovered  in       koktr 
an  action  for  malicious  prosecution,  and  in  substance  this  is  an    arAFvoRD- 
action  for  malicious  prosecution.     Mr.  Huddleston  says  it  may  be     j»*"'^* 
that  the  plaintiff  relinquishes  any  claim  in  respect  of*  everything     (Jompant. 

else  but  the  mere  expenses  paid.     If  that  be  correct,  why  did  not        

the  plaintiff  so  state  ?     It  seems  to  me  this  is  in  substance  an       ]^' 
action  for  malicious  prosecution,  the  damage  in  part  being  stated     Ma&ciaui 
for  the  cause  of  action.     We  must  prevent  an  evasion  of  the  law  proiecuiion-- 
thus  attempted,  and  the  rule  must  be  discharged.  PrvhUntwn. 

Martin,  B. — I  am  of  the  same  opinion.  I  think  my  brother 
Coleridge's  order  quite  right,  on  the  ground  that  the  plaintiff's 
claim  as  made  is  a  mere  fraud  and  evasion  of  the  law ;  but  I  doubt 
very  much  whether,  under  the  circumstances  stated  in  this  case, 
any  such  action  is  maintainable  at  all  where  there  is  an  arrest,  and 
the  party  detained  and  kept  in  custody ;  it  may  be  that  an  action 
might  have  been  maintained  showing  that  the  company's  servants 
had  acted  negligently  or  improperly  m  the  matter ;  but  where,  as 
here,  there  was  no  arrest,  I  doubt  whether,  from  the  circum- 
stances stated,  any  action  will  lie.  However,  the  particulars  here 
are  framed  evidently  to  avoid  the  act  of  Parliament,  and  try  the 
action  for  malicious  prosecution  in  the  County  Court  prohibited  by 
the  act,  and  if  we  assist  the  plaintiff  in  his  endeavours  it  would,  in 
my  judgment,  be  an  evasion  of  the  act  of  Parliament. 

Bramwell,  B. — I  must  say  that  I  am  not  without  much  doubt 
in  this  matter.  The  plidntiff  says  ^^  There  may  be  a  claim  for  loss 
of  reputation,  and  so  on,  or  for  nothing  but  certain  unnecessanr  and 
improper  expenses  I  was  put  to  by  the  acts  of  the  defendants, 
which  they  are  bound  by  iaw  to  repay  me,  and  I  have  a  right  to 
sae  in  the  County  Court  for  the  recovery  of  my  money  so  paid." 
On  the  other  hand,  if  we  see  on  the  fitoe  of  the  plaint,  from  the 
plaintiff's  particulars  of  demand,  that  the  action  is  in  fact  for 
malicious  prosecution  in  substance,  and  some  few  items  of  damage 
recoverable  in  that  form  of  action  merely  stated  as  an  evasion  of 
the  true  cause  of  action,  then  I  agree  with  the  court  that  the  pro- 
hibition should  remain. 

Watson,  B. — I  agree  with  the  rest  of  the  court  that  the  order 
is  right.  This  action  is  for  malicious  prosecution ;  the  particulars 
are  framed  by  way  of  evasion,  so  as  not  to  show  the  claim  to  be  for 
malicious  prosecution ;  but  we  must  look  at  the  substance  of  the 
charge  to  see  what  it  is.  It  is  an  attempt,  in  my  opinion,  to  evade 
the  act  of  Parliament.  I  think  it  comes  within  the  exception  of 
the  County  Courts  Acts,  that  the  prohibition  is  right,  and  the  rule 
must  be  discharged.  Buk  di$charged. 
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COURT  OF  COMMON  PLEAS. 
May  27,  1857. 
Chesterton  v.  Bramlet. 

Landlord  and  tenant — Damagtsfor  not  quiUing  after  notice, 

A  tenant  who  holds  over  after  a  notice  to  quit  has  expired,  and 
after  he  has  received  notice  from  his  landlord  thai  the  premius 
have  been  let  to  another,  is  liable  in  an  action  by  the  landlord  f<w 
damages  for  the  loss  sustained  by  him  in  consequence  of  his  hna§ 
unable  to  perform  the  contract  which  he  had  entered  into  to  deliefr 
possession  to  the  incoming  tenant. 

Quare^  whether  an  action  of  assumpsit  could  be  nuuntained  on  tkt 
implied  promise  to  deliver  up  possession  at  the  end  of  the  term, 

THIS  was  an  appeal  from  the  decision  of  the  judge  of  tbe 
County  Court  of  Leicestershire.  Tbe  action  was  broogbt 
for  not  giving  up  premises  which  had  been  let  by  ChestertOD,  tbe 
plaintiff,  to  the  defendant  upon  a  tenancy  from  year  to  year  at  a 
rent  of  35/.  The  premises  were  let  in  May  1855.  At  Midsum- 
mer of  the  same  year  the  plaintiff  gave  the  defendant  notice  :■» 
quit  at  the  Christmas  following,  and  relet  the  premises  fnini  the 
next  Christmas  to  one  Hart^ourt  for  40/.  a  year.  The  defendarit 
said  he  would  not  quit  unless  some  arrangements  were  come  to. 
The  plaintiflF  then  informed  him  that  he  had  let  the  premises  at  fin 
increased  rent  from  Christmas.  The  defendant  refused  to  qui:, 
and  possession  was  subsequently  obtained  by  proceedings  in  the 
County  Court.  An  action  was  brou^rht  bv  Harcourt  asruin^t  the 
plaintiff  for  not  giving  him  possession  at  Christmas^  and  the 
plaintiff  paid  Harcourt  his  costs.  The  defendant  subsequently 
paid  10/.  to  the  plaintiff,  who,  in  accepting  it,  guarded  himself 
against  being  supposed  to  receive  it  as  rent.  The  question  w:in 
what  damages  the  plaintiff  was  entitled  to  ;  the  learned  judge  v>r' 
the  County  Court  held  that  he  was  entitled  to  the  loss  he  ha-l 
sustained  by  reason  of  the  defendant's  refusal  to  give  up  possession, 
and,  as  a  part  of  that,  to  the  costs  he  had  been  put  to  bv  the  action 
brought  by  Harcourt. 

Pliipson,  for  the  appellant- — The  plaintiff,  in  reletting  the  laaJ 
before  he  had  possession,  took  upon  himself  the  risk  of  not  getting 
possession.  The  real  question  is,  what  damages  he  is  entitle^I  :<• 
for  not  giving  possession  to   Harcourt  before  the  end  of  the  ncit 
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quarter.     Has  he  a  right  to  increase  the  damages  by  reason  of  Chbstbbtoh 
a  contract  made  by  himself  with  another  person  ?     The  natural     bramlkt 
damage  is  the  increased  rent,  and  he  is  entitled  to  nothing  more.        

(CoCKBURN,  C.  J. — If  your  proposition  were  correct,  no  one  would        i®*7. 
et  premises  until  he  had  got  possession.]     No  further  damage  is  Lan^ordand 
in   contemplation:    {Hadley  v.  Baxendale^  9  Exch. ;    Fletcher  y.       tenant— 
TayleuTj   17  C.  B.  21.)      In  the  latter  case  Jervis,  C.  J.,  and   Domagegfor 
Willes,  J.,  threw  out  a  suggestion  that  the  measure  of  damages    ^J^^XJIS! 
should  in  all  cases  be  the  same  as  in  the  case  of  money.     (He 
cited  Robinson  v.  Harman^  1  Exch.  855.)     The  value  of  the  thing 
is  the  criterion  of  the  loss.     The  rule  laid  down  in  Hadley  v. 
Baxendalfy  that  what  is  in  contemplation  is  to  be  the  measure  of 
damages,  is  defective.     It  ought  to  be  what  persons  have  expressly 
or  impliedly  contracted  against.     Suppose  Harcourt  had  insisted 
upon  the  plaintiff  paying  him  liauidated  damages  if  he  did  not 
give  him  possession.     (He  referred  to  Maine  on  Damages,  and  to 
the  case  of  Archer  v.  WiUiams  therein  cited.) 

Mundell,  for  the  respondent. — The  question  is,  whether  the 
plaintiff  is  entitled  to  recover  this  as  damages  for  mesne  profits* 
Dunn  V.  Large^  2  Doug.,  does  not  precisely  decide  the  point,  but 
seems  to  imply  it:  {Goodtitle  v.  Tombes,  3  Wils.  121  ;  Sedge  wick, 
p.  123.)  The  defendant  was  aware  of  the  letting  to  Harcourt, 
and  his  refusal  to  leave  was  wilfuL  If  the  rule  in  Hadley  v.  Bax-^ 
endale  is  good  as  to  contracts,  the  same  may  be  applied  here  in 
tort     The  defendant  knew  the  consequences  of  his  act. 

CoCKBURN,  C.  J. — I  am  of  opinion  that  the  decision  of  the 
County  Court  judge  was  right.  I  am  very  far  from  saying  that 
he  could  recover  any  special  damage  which  might  arise  from  the 
special  circumstances  attending  the  contract  with  the  incoming 
tenant ;  but  here  the  landlord  sustained  damage  by  the  act  of  the 
outgoing  tenant  when  putting  his  land  to  its  ordinary  use.  If  the 
landlord  is  unable  to  fulfil  his  contract  with  the  incoming  tenant, 
he  is  liable  to  an  action  and  to  pay  damages,  and  it  is  only  the 
ordinary  course  of  dealing  to  make  such  a  contract,  and  the  out* 
going  tenant  must  have  understood  that  he  would  do  so.  There 
is  also  this  additional  circumstance,  that  the  outgoing  tenant  was 
actually  apprised  of  the  existence  of  the  contract  to  give  possession, 
and  was  therefore  perfectly  aware  of  the  inconvenience  and 
liability  to  which  he  was  exposing  the  landlord,  and  he  may  fairly 
therefore  be  charged  with  the  consequences  of  his  act. 

Cresswell,  J. — I  am  of  the  same  opinion.  This  is  an  action 
of  trespass  for  mesne  profits,  and  the  outgoing  tenant  had  a  notice 
of  the  reletting,  and  ne,  therefore,  wilfully  committed  a  wrong, 
which  would  of  necessity  expose  the  landlord  to  an  action.  The 
outgoing  tenant  would  not  be  liable  for  any  damage  arising  from 
any  peculiarity  in  the  contract,  but  only  for  the  ordinary  conse- 
quences of  his  act. 

Williams,  J. — I  am  of  the  same  opinion.  The  sum  of  ten 
pounds  paid  to  the  landlord  was  not  really  rent,  but  a  compen- 
sation for  occupation  only,  and  its  being  considered  as  rent  was 

Q  2 
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CnBSTKRTOR  exprcssIy  guarded  against.     This  may  be  considerecl,  thereibre, 
g    ''  as  an  action  of  trespass  for  mesne  profits^  and  the  damages  claimed 

*     are  the  fair  result  of  the  defendant's  act.     I  do  not  wish  to  express 

IS57.        any  opinion  that  this  action  could  not  be   maintained  as  on  in 
lAmd^trdmrnd  *"^pl*^  contract  to  givc  up  posses^on  at  the  end  of  the  term. 

tgmmt^  WiLLES,  J. — I  do  not  affrcc  that  without  an  express  contract 

^amagtffijr  an  action  of  assumpsit  would  lie  against  the  tenant  for  refusing  to 
*^^^[^J*J^  give  up  possession.  A  tenant  holding  over  is  not  a  trespass^; 
kind  is  not  like  a  chattel ;  the  landlord  may  either  continue  the 
tenancy  or  enter.  Before>  however,  saying  decidedly  that  I  differ 
from  my  brother  Williams,  I  should  like  further  time  for  con- 
sideration. Assuming  this  to  be  an  action  for  tre^Miss  for  mesne 
profits,  the  damages  are  the  ordinary  result  of  the  state  of  things. 

Judgment  Jar  the  plaintiff. 


COURT  OF  QUEEN'S  BENCH. 

November  7,  1857. 
Reg.  v.  Wm.  Wake. 

Quo  warranto — County  Court  clerk — Effect  of  death  of  one  of  tr'' 
persons  appointed  jointly  to  execute  the  office  of  clerk  under  sect,  25 
of9Sf\0  Vict,  c.  95. 

When  two  persons  are  appointed  under  sect,  2o  o/'  9  ^-  1 0  I  ^ict,  c.  95,  (/= 
execute  joint/y  the  office  of  clerk,  the  death  or  removal  of  one  d<xi  '^'^ 
oust  the  other;  but  the  latter  cannot  act  in  his  office  ufitil  the  tacanc) 
is  filled  up, 

''I'^HIS  was  a  demurrer  to  a  replication  to  a  plea  to  an  informatios 
-L  in  the  nature  of  a  quo  warranto,  calling  upon  the  detendant  to 
show  by  what  authority  he  exercised  the  office  of  registrar  of  ibi 
County  Court  of  Derbyshire  held  at  Chesterfield.  It  is  unnece?- 
sary  to  set  out  the  pleadings,  upon  which  no  question  turned  Tbc 
material  facts  were,  that  prior  to  the  passing  of  the  9  &  10  Vict 
c.  95,  a  local  court  had  existed  at  Chesterfield,  and  that  upon  the 
abolition  of  that  court  and  tlie  substitution  of  a  County  Court,  the 
judge,  with  the  approbation  of  the  Lord  Chancellor,  appointed  the 
defendant  and  another  gentleman,  who  had  been  clerks  under  tbc 
old  local  act,  to  execute  jointly  the  office  of  clerk  under  the 
general  act ;  that  recently  the  defendant's  co-clerk  had  died,  and 
that  upon  his  death  the  judge  of  the  court,  treating  the  office  &^ 
vacated,  had,  with  the  approbation  of  the  Lord  Chancellor,  apiK}intti 
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another  person  alone  to  the  office  of  clerk  of  the  court  (now  caUed       ^^* 
registrar  under  the  last  County  Courts  Act) ;  and  the  question      wakb. 
was,  whether  that  appointment  was  valid.  

Hugh  HOI,  Q.C. (  Overend,  Q.C.,  and  Pkipson  with  him)  for  the  de-        ]^ 
fendant,  contended  that  the  appointment  was  bad.    The  stat.  9  &  10  co^^  covh 
Vict,  c  95,  s.  25,  though  it  used  the  words  that  two  persons  may  be  cltrk— Death  oj 
appointed   "to   execute  jointly  the  office  of  clerk,"  yet  clearly     ^^^J^ 
intended  that  the  two  should  act  separately,  each  being  a  complete   ^^^ 
clerk ;  because  each  was  to  be  qualified  as  in  the  case  of  a  smgle 
clerk,  and  regulations  were  to  be  made  for  the  division  of  duties 
and  emoluments.     Further,  each  of  these  two,  having  had  a  distinct 
freehold  office  before,  it  could  not  have  been  intend^  to  give  them 
one  joint  office,  which  would  cease  whenever  one  died  or  resigned, 
or  was  removed  from  any  cause.     Auditor  Curlers  case,   1 1  Kep. 
3  bj  was  consequently  inapplicable;  and  that  was  also  the  case  of 
a  judicial  officer,  whereas  that  of  the  clerk  of  a  County  Court  is 
purely  ministerial:  (Dews  v.  Rt/lei/,  20  L.  J.  264,  C.  P.)     [Lord 
Campbell,  C.  J. — Then  must  there  be  perpetual  duality  ?]     Yes ; 
unless  both  should  vacate  their  offices  at  the  same  time.     Morell  v. 
Martin^  6  Bing.  N.C.  373,  was  also  referred  to. 

Lushj  Q.C.  (Brewer  with  him)  contri. — The  words  of  sect.  25 
must  be  construed  with  reference  to  the  well-known  state  of  the  law 
at  the  time  when  it  passed ;  and  according  to  Auditor  Curlers  case, 
two  persons  appointed  jointly  to  execute  a  judicial  office,  hold  only 
one  office,  and  their  tenure  ceases  altogether  when  one  of  the  two 
dies,  resigns,  or  is  removed.  Further,  the  language  of  the  statute 
throughout  leads  to  the  same  construction ;  because  everywhere 
the  office  of  clerk  is  mentioned  in  the  singular  number;  and 
though  there  may  be  two  persons,  there  can  be  only  one  County 
Court  office,  and  one  set  of  books.  In  sect.  11,  where  the 
intention  was  to  make  them  separate  and  distinct  offices,  the  word 
**  clerks"  is  to  be  found;  and  sect.  19  of  15  &  16  Vict,  c  54,  with 
respect  to  the  clerks  of  the  Bristol  court,  also  favours  the  argu- 
ment for  the  relator.  He  also  referred  to  20  &  21  Vict,  c  77,  s.  17. 
[Lord  Campbell,  C.  J. — How  do  you  distinguish  this  from  the 
case  of  the  sheriff  of  London,  which  is  an  office  executed  by  two 
persons;  yet  if  one  dies,  the  other  is  not  ousted  of  his  office, 
though  his  power  is  suspended  until  a  companion  be  chosen  to 
him  ?]  The  ground  upon  which  the  case  of  the  sheriff  is  put  is, 
that  he  is  a  purely  ministerial  officer.  [Lord  Campbell,  C.  J. — 
The  sheriff  certainly  has  judicial  functions.]  That,  however,  is 
the  ground  upon  which  the  distinction  is  rested,  and  it  does  not 
apply  to  the  clerk  of  a  County  Court  who,  like  the  masters  of  the 
superior  courts,  has  the  taxation  of  costs  and  other  judicial  functions 
to  discharge.  [Erle,  J. — I  think  the  taxation  of  costs  is  the  act 
of  the  court.]  At  all  events,  the  later  County  Court  Acts  throw 
that  duty  upon  the  clerk  or  registrar  independently  of  the  judge. 
He  also  referred  to  18  &  19  Vict,  c  67 ;  Bac  Abr.  tit  «<  Office," 
K. ;  Jones  v.  Pughy  2  Salk.  465. 

Lord  Campbell,  C.  J. — It  is  satisfactory  to  me  to  find  that 
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Bh.       this  fm  marramio  omnot  be  Bopported^   and  tint 

wt^      most  be  for  the  defendent     It  k  allawed  that  if  tbe  dak  oft 

^**'      CoiiBty  Court  is  a  miniateriel  officer  only,  tha  deaik  of  one^  vha 

I8f7.       two  are  appointed  under  sect  25,  would  not  dosiioj  the  tcnvc  J 

tbe  other;  and  the  strong  indinatiop  of  my  lyinionis^  Asthciit 

^y^^yV^pordy  ministerial  officer.    All  tbe  dnties  wlndi  by  esipier        ' 

gM  ^AM  iB^i^^  *>*  ^s*^  ^>P<>|^  1^  *>*  ^  Aatmitore^  and  when  be 
taming  costs,  be  is  not  a  jndgft  hot  a  mere  sweraemr^  andhisl 
is  subject  to  reridon.  But  if  he  be  a  judicial  oflfeer,  I  am  itiB  ef 
opinion  that  this  qmo  toommte  cannot  be  aopportad.  Wemstf 
look  to  see  what  was  the  intention  of  tbe  Lcguiatim  aa  esprasd 
in  sect  26 ;  and  if  the  intentiitt  was  that  the  two  ded»  ihssU 
both  boU  the  office  scYersUy  during  the  good  behaTioiir  of  edk 
leniectivdy,  that  is  the  teaore  bjr  which  they  did  hold  tbe  office; 
and  in  my  ofunion  that  was  the  intmition  of  the  lisgidslMif  h 
that  enactment.  I  do  not  think  that  it  was  tbe  inteatioa  Ast 
upon  the  death  of  one  the  whole  office  siioold  paaa  to  tbe  snrfif% 
but  that  the  survivor  diould  continne  in  lus  own  offiee^  ^boaA  ka 
power  of  acting  would  be  suqiended  until  a  emnpamon  damd  k 
apiKnnted  for  hmi.  Itisdeertbatwbenasin^ecieKkisupoiBlei 
be  is  to  hold  during  Rood  bdiaviour ;  canit  faesuiipQeeduaitwlKB 
two  are  appointed,  wno  are  to  set  sepamtdy,and  whoaietodifide 
between  them  the  duties  and  emduments  of  tbe  offiee  uDuder  tk 
regulation  of  the  court,  that  in  diat  esse  the  intention  was  Ast 
esch  should  hdd  not  mordy  during  die  life  of  the  other,  but  Ast 
be  should  be  liable  to  be  ousted  at  any  time  by  the  redcnatioa  m 
removal  for  misconduct  of  the  other  ?  I  do  not  believe  uat  it  tm 
the  inteution  of  the  Legislature  to  commit  so  great  an  injustiee 
and  absurdity.  I  think,  therefore,  that  the  appointment  of  a  sole 
clerk,  the  defendant  still  surviving,  is  a  void  appointment ;  sikI  I 
have  no  doubt  that  in  compliance  with  our  decision  an  appointznent 
will  forthwith  be  made  of  a  joint  clerk  to  act  with  the  aefendinL 
The  analogy  between  this  case  and  that  of  the  sheriff  of  London 
is  ezceedinely  strong ;  because  no  doubt  the  sheriff  is  a  judicial 
officer ;  and  it  has  long  been  decided  that,  if  one  of  the  two  persons 
filling  that  office  dies,  the  other  is  not  thereby  put  out  of  the  office, 
but  he  cannot  act  till  a  companion  is  appointed  to  him.  That 
analogy  strongly  fortifies  our  decision  in  this  case. 

CoLBBiDGE,  J. — It  is  uot  neccssary  for  us  now  to  decide  whetha 
this  office  is  ministerial  or  judicial,  or  partly  ministerial  and  partly 
judicial — still  less  is  it  necessary  to  dispute  the  general  principk 
of  law  as  laid  down  in  Auditor  Curlers  case.  Here  the  case 
supposed  in  sect  25  is  that  of  a  populous  district  where  tbe 
services  of  more  than  one  clerk  are  required^  and  where,  two  beiiig 
ap{K)inted,  there  b  to  be  a  division  of  duties  and  emcdumeoti 
between  them.  It  is  assumed,  therefore,  that  they  are  to  act 
separately ;  and  it  is  not  necessary  that  the  two  should  concur  in 
any  one  act.  The  latter  part  of  the  section  which  provides  that 
the  same  number  of  clerks  should  be  continued  as  Uiere  had  been 
under  any  local  act  previously  existing,  shows  also  that  too  moch 
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reliance  must  not  be  placed  on  the  use  of  the  words  *^  appointed  to        ^^' 
execute  jointly  the  oflSce  of  clerk."      Then  'see   how   wide   the      wakr. 

distinction  is  between  this  case  and  Auditor  Curlers  case.     The        

words  of  the  stat.  32  Hen.  8,  c.  46,  on  which  that  turned,  were,        *867. 
that  the  two  persons  should  be  called  *'  the  fourth  officer  of  the   c<nm(^C<mrt 
same  court ;"  and  the  words  of  the  second  resolution,  on  which  eUrk— Death  oj 
reliance  is  placed,  are,  "And  in  this  case  no  survivor  can  be:     <>Moftwo 
for  inasmuch  as  it  is  enacted  by  the  act  of  Parliament  by  which    .^*^^*^ 
this  new  court  was  erected,  that  there  shall  be  two  persons,  &c. 
who  have  (as  is  aforesaid)  a  judicial  voice,  the  Eling  can't  con- 
stitute one  only,  for  the  subject  by  the  act  has  interest  in  it,  et 
securius  expediuntur  negoHa   commissa  pluribtts."      There  is  still 
another  distinction  pointed  out  in  the  note  of  the  editor,  which  is, 
that  that  office  could  not  be  executed  by  deputy ;  whereas  sect. 
26  of  the   County  Court   Act  empowers   the  clerk   so  to  act. 
Looking  indeed  at  all  the  provisions,  I  have  no  doubt  that  the 
two  persons  were  meant  to  be  two  separate  officers,  each  holding 
separately    during    good   behaviour,  and  not  during  the  good 
benaviour  of  the  other,  or  at  the  will  of  the  other^  as  has  been 
contended. 

WiOHTMAN,  J. — I  think  that  the  Legislature  has  treated  this 
as  a  ministerial  office.  All  the  duties  appointed  by  sect.  27  are 
ministerial ;  and  as  to  taxation  of  costs,  he  seems  originally  to  have 
acted  only  as  assistant  to  the  judge,  who,  by  sect.  88,  is  to  dedde 
how  costs  are  to  be  paid  and  apportioned.  Subsequent  statutes 
may  have  empowered  him  to  tax  propria  vigore ;  but  the  question 
is,  what  was  contemplated  by  the  Legislature  when  the  first  act 
passed.  It  seems  to  me  that  the  Legislature  regarded  the  clerk 
as  a  ministerial  officer ;  and  if  so,  the  analogy  of  the  sheriff  is 
admitted  to  be  applicable.  * 

Eele,  J. — I  also  think  that  there  is  no  resemblance  between 
the  judicial  functions  to  be  performed  jointly  by  two  in  Auditor 
Curlers  case,  and  the  functions  to  be  separately  performed  by  the 
two  persons  appointed  under  sect.  25  of  the  County  Court  Act  to 
execute  the  office  of  clerk.  If  two  are  to  judge  jointly,  it  is,  of 
course,  essential  that  they  should  act  together.  If  two  arbitrators 
are  appointed  and  one  dies,  it  is  luce  clarius  that  the  appointment 
of  the  other  is  void ;  but  there  is  no  analogy  between  such  a  case 
and  the  present.  The  whole  tenor  of  the  enactment  here  is,  that 
they  shall  in  a  manner  act  separately ;  each  is  to  be  virtually  a 
clerk  for  the  department  he  may  take  in  the  particular  distnct; 
and  the  division  of  duties  and  emoluments  is  to  be  under  the 
regulation  of  the  court.  The  analogy  relied  upon  therefore  fisiils ; 
and,  in  my  opinion,  in  this  case  the  death  of  one  of  the  two  jointly 
appointed  did  not  ipso  facto  oust  the  other,  but  he  still  continues 
in  bis  office.  Judgment  for  defendant. 
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COURT  OF  QUEEN'S  BENCH. 

November  24,  1857. 

Watbrlow  and  Others  ».  Dobson. 

County  Courts    Act$  —  Costs — Concurrent  jurisdieiian  — Meiropo!UaM 

distriets^Seet.  18  ^  19^20  VicL  e.  108. 

Sect.  IS  of  ]9^  20  Vict.  e.  108  (which  emHOes  a  pUaniiff'who  rtsidam 
carries  on  business  in  any  of  the  Metropolitan  County  Courts  dutridi 
to  sue  his  debtors  who  reside  or  carry  on  business  m  any  of  the  teid 
districts,  either  in  the  district  where  he  himself  dwells  or  carries  os 
his  business,  or  in  that  where  the  debtor  dwells  or  carries  on  his  bwsi- 
ness)  does  not  affect  the  128M  section  of  9^10  Vici.  c.  95,  yiting  am- 
current  jurisdiction  to  the  Superior  Courts  where  the  pU^nUff  rtnda 
more  than  twenty  miles  from  the  defendant. 

AJRULE  had  been  obtained,  calling  on  the  defendant  to  Aow 
cause  why  the  plaintiff  should  not  have  his  costs,  although  be 
had  recovered  less  than  20^  The  affidavits  disclosed  that  one  of 
the  plaintiffs  (who  were  partners)  resided  more  than  twenty  miles 
from  the  defendant ;  but  that  both  the  plaintiffs  and  the  defendint 
carried  on  business  within  the  district  of  a  metropolitan  Coantv 
Court,  the  former  within  that  of  the  Westminster,  the  latter  within 
that  of  the  Whitechapel  County  Court. 

Petersdorff  now  showed  cause,  and  admitting  that  this  was  a 
case  of  concurrent  jurisdiction  under  sect.  128  of  9  &  10  Vict 
c.  95,  contended  that  the  effect  of  sect.  18  of  the  recent  stat, 
19  &  20  Vict.  c.  108,  was  to  exclude  from  the  former  enactment 
all  cases  in  which  plaintiff  and  defendant  resided  or  carried  on 
business  within  any  of  the  districts  of  the  metropolitan  courts. 

Erle,  J. — That  section  has  nothing  to  do  with  the  question  of 
costs  in  the  superior  court.  The  purpose  of  the  enactment 
obviously  is  that  a  tradesman,  who  has  various  debtors  in  different 
metropolitan  districts,  may  sue  them  all  in  one  court.  It  does  not 
interfere  with  any  other  rights. 

Coleridge,  J. — If  he  chooses  to  sue  in  the  County  Court,  be 
may  sue  in  the  court  of  the  district  where  he  dwells  or  carries  on 
his  business,  or  in  that  where  his  debtor  dwells  or  carries  on  his 
business.     It  gives  the  plaintiff  an  option. 

Petersdorff. — It  is  submitted  that  "may"  is  to  be  read  ^'must" 

Coleridge,  J. — Then  you  make  it  a  restraining  clause  instead 
of  an  enlarorino:  one. 

//.  James,  contra,  was  not  called  upon. 
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Lord  Campbell,  C.  J.— We  are  all  of  opinion  that  this  is  a   Watiblow 
case  of  concurrent  jurisdiction  under  sect.   128  of  9  &  10  Vict      o^^ 
c  95,  and  that  that  clause  is  not  in  the  slightest  degree  affected 
by  the  recent  enactment  respecting  the  metropolitan  districts. 

Erle,  J. — The  enactment  is  clearly  framed  to  carry  into 
practice  the  effect  I  speak  of,  and  it  cannot  have  the  effect  for 
which  Mr.  Petersdorft  contendsi  without  altering  the  words,  for 
which  there  seems  no  reason.  Ruk  absolute. 


9. 
DOBSON. 

1857. 


COURT  OF  EXCHEQUER. 
November  25,  1857. 


Massey  v.  Burton. 


in  metropolis — County  Courts  Amendment  Acty   19  if-  20  Vict. 

c.  108, «.  18. 

Piaintiff  and  defendant  Hved  within  the  Marylebone  County  Court 
district^  where  the  cause  of  action  arose.  A  summons  being  issued  by 
piaint^  against  defendant  from  the  Bloomsbury  County  Court  district^ 
ii  was  dismissed  by  the  judge.  On  the  following  day  plaintiff  tooh 
iodgings  within  the  Bloomsbury  County  Court  district^  and  caused  a 
second  summons  to  be  issued  from  that  court  against  defendant  the 
next  day.  Plaintiff  resided  there  continuously  and  nowhere  else.  The 
County  Court  judge  decided^  upon  the  objection  being  taken  that  he 
had  no  jurisdiction^  as  the  plaintiff  did  not  reside  in  the  district^  the 
taking  of  the  lodging  being  merely  colourable,  that  such  residence  was 
eufficienty  and  he  heard  the  case : 

Seldj  by  this  court,  that  he  was  rights  and  that  he  had  jurisdiction. 

^I^HIS  was  a  rule  for  a  writ  of  prohibition  to  issue  to  the  judge 
JL  of  the  Bloomsbury  County  Court  of  Middlesex,  prohioiting 
further  proceedings  in  the  action.  The  plaintiff,  in  the  first 
iiiBtance,  caused  a  summons  to  be  issued  against  the  defendant 
from  the  Bloomsbury  County  Court,  but  as  the  parties  resided, 
and  the  cause  of  action  arose,  within  the  district  of  the  Marylebone 
County  Court,  the  Bloomsbury  County  Court  judge,  on  hearing 
the  objection,  dismissed  the  summons.  The  plaintiff,  the  next 
day,  took  lodgings  at  No.  4,  Rochester-terrace,  Camden-town, 
which  is  within  the  jurisdiction  of  the  Bloomsbury  County  Court, 
and  then  at  once  caused  (September  22)  another  summons  to  be 
issued  from  the  Bloomsbury  Uounty  Court  against  the  defendant 
for  money  had  and  received,  and  for  goods  detained  by  him 
belonging  to  the  plaintiff,  &c.     This  came  on  to  be  heard  in  court 
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ifAsnT      on  the  28th  October,  when  the  defendant,  bj  oonnsel,  objected  to 
*'  the  jurisdiction   upon   the   same   ground    as  thai  taken  on  tk 

*      previous  summons,   that  the  plaintiff  did  not  reside  within  tk 

1857.       jurisdiction.     It  appeared,  however,  that   she  actually  re^ed  it 

rJTT^  .      4,   Rochester-terrace,  had  paid  rent  weekly,  and  produced  foe 

metropolis^   rcceipts  for  her  rent.    In  this  she  was  confirmed  by  her  busdlori 

Residence  of  there,  and  the  County  Court  judge  determined  she  readed  witlii 

P^**^if'      the  district,  and  that  this  second  summons  properly  issued.    Ik 

defendant,  who  had  obtained  a  jury,  then   proceeded  with  tk 

cause :  it  continued  some  five  hours,  and  resulted  in  a  venfict  far 

the  plaintiff.    The  defendant  having  obtained  this  rule  for  t  fuM- 

bition, 

Hatokins  showed  cause. — This  rule  is  obtained  on  the  grood 
that,  at  the  time  the  second  summons  was  issued,  the  plaintiff  M 
not  reside  within  the  jurisdiction  of  the  Bloomsbury  Coutr 
Court,  so  as  to  be  entitled  to  bring  her  action  there  within  tk 
meaning  of  the  19  &  20  Vict,  c  108,  s.  18,  which  provides  tk^ 
where  a  plaintiff  shall  dwell,  &c.  in  the  district  of  Uie  Contj 
Court  of  Middlesex,  or  in,  &c.  (the  district  of  the  other  metiO' 
politan  courts),  and  the  defendant  shall  dwell  or  carry  on  boaneaB 
in  the  district  of  any  of  the  said  courts,  the  summons  may  ifloe 
and  be  served  either  in  the  district  in  which  the  plaintiff  dul 
dwell  or  carry  on  business,  or  in  the  district  in  whic^  the  ddci- 
dant  shall  dwell  or  carry  on  business.  The  plaintiff,  in  iict,il 
reside  at  4,  Rochester-terrace,  admitted  to  be  within  the  Bkoa^- 
bury  County  Court  district,  when  this  summons  was  taken  oot; 
her  having  been  there  but  a  very  short  time  makes  no  difference; 
she  had  a  right  to  remove  where  she  pleased ;  she  has  rcmaiwd 
there  ever  since,  and  has  resided  nowhere  else,  and  she  is  confirmed 
in  this  by  her  landlord.  The  County  Court  judge  so  decided  at 
the  trial;  but  the  defendant,  who  obtained  the  jury,  went  on  wi:!i 
the  cause,  took  his  chance  of  obtaining  the  verdict,  and,  harlnz 
done  80  and  lost  it,  now  comes  to  the  court  for  a  prohibitioa  .: 
the  same  excuse  argned  at  the  trial ;  so  that  there  are  two  answt:^ 
to  this  application ;  one  is,  that  it  is  too  late  upon  the  grouo 
stated,  and  judgment  being  signed;  and  the  other  is,  that  :g: 
plaintiff  did  reside  within  the  district  in  which  the  summons  isfi:^- 
at  the  time  it  issued,  within  the  meaning  of  the  act  of  Parlianier^ 
[Bramwell,  B. — You  have  not  referred  to  R.  v.  Iluijhes,  in  :  ^ 
present  number  of  the  L.  J.  Mag.  Cas,  133,  which  stronjj 
supports  your  view.] 

kV,  Lewis,  contra,  in  support  of  the  rule. — Looking  at  tlie  oljt:- 
of  the  previous  County  Court  Acts,  and  also  the  19  &  20  Vici. 
c.  108,  the  question  is,  whether  a  plaintiff  who  merely  goos  for  the 
express  purpose  of  being  within  a  particular  district  of  a  mtir^- 
politan  County  Court  can  hire  a  lodging,  and  then  a  day  or  .v 
after  cause  a  summons  to  be  issued  in  that  district,  on  the  ^^udJ 
that  such  plaintiff  lives  within  the  district.  [Martin,  B.— Wij 
not  ?]  The  honajides  of  the  matter  should  be  looked  at ;  bcr\'  (^^ 
residence  was  merely  colourable,  and  for  no  other  puri>05e  tli^  ^ 
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bring  this  action.     [Pollock,   C.  B. — Where  do  you  say  the  Ma88bt 

plaintifT  does  reside,  if  not  where  she   swears  she  does?]     The  Bubtok. 

defendant  does  not  know ;  but  when  the  lodging  is  taken  merely        

to  get   into   a   particular   district,  it  is  colourable  only,  not  in  ^J^ 

accordance  with  the  object  of  the  act,  enabling  a  plaintiff  to  sue  Butricu  m 

as  to  the  metropolitan  County  Court,  in  the  district  in  which  he  metropoUs-- 

resides.  Residence  of 

Pollock,  C.  B. — I  am  of  opinion  this  rule  should  be  discharged.  -P*^"^#- 
The  defendant  first  takes  the  opinion  of  the  learned  County  Court 
judge  upon  the  point,  who  decides,  and  rightly  decides,  the  sum- 
mons was  properly  issued  from  the  Bloomsbury  district,  as  the 
plaintiff^  from  the  evidence  before  him,  resided  within  the  district 
of  that  court.  Having  failed  in  this,  he  goes  to  the  jury  upon 
the  facts,  and  there  it  appears  he  failed  also,  the  verdict  being  for 
the  plaintiff.  The  defendant  now  comes  to  this  court  for  a  prohi- 
bition ;  but  as  the  plaintiff  did  reside  within  the  district  when  the 
summons  issued,  and  has  remained  there  ever  since,  how  can  we 
say  the  summons  improperly  issued  in  that  district?  I  think  it 
did  not,  and  the  learned  County  Court  judge  so  decided  ;  he  was 
,  light,  and  the  rule  must  be  discharged  with  costs. 

Mabtin,  B. — I  am  also  of  the  same  opinion.  There  is  no 
reason,  that  I  know,  why  a  person  may  not  come  to  reside  within 
a- particular  district  of  the  metropolitan  County  Courts,  for  the 
express  purpose  of  bringing  an  action  in  that  district  of  the  County 
Court  The  act  of  Parliament  gives  plaintiff  the  right  of  suin^  a 
party  in  the  district  of  the  metropolitan  County  Court  in  which 
such  plaintiff  resides,  if  the  defendant  dwells  or  carries  on  his 
business  within  the  district  County  Courts  of  the  metropolis. 
Here  the  plaintiff  removed  into  the  district  of  the  Bloomsbury 
County  Court,  before  issuing  the  summons,  as  she  had  the  right 
if  she  pleased  to  do. 

Bb  AM  WELL  and  Channell,  BB.,  concurred. 

Rule  discharged. 


SIC 


ViMl 


GOUBT  OF  QUKStnS  HKNCH. 
Bao.  V.  Ddwixm  (SSntnu) 


THIS  WS8  a  rale  edfiw  vpoB  Ae  j«%e  of  the  Qmrnkj^mk 
holdai  1^  Torij^  toilMnr  omw  wky  »  ■■■■rfiim  liMliMl 

tfsimittad  to^rai  b^tlie  Iiwoifiaiit  D^ytots  OmkI  flibri^ 
•ODoeniiiig  one  Jamas  QfWBwoodL  aa  famatfeai  debtor. 

J5mpl0^  Q.O.  ( Jtitywwi J  wMi  lunX  •fcomeJ  was, 

MacOwirmf  in  support  of  the  nde. 

The  fdlowing  statutes  and  cases  were  cited  in  the  aIgaaMBt^- 
1  &  2  Vlot.  c  110,  8S.  23,  31,  32,  36,  37,  95,  106  ;  10  A  11  TaL 
c.  102,  88.  4,  6;  A?  Charlu  Race^  27  L..  T.  Bep.  83;  Ex  ftk 
FhilUps,  2  EIL  &  Bl. 

The  fact8  and  arguments  sufficientlj  appear  in  the  fofloviig 
judgment.  Cwr,  adn,  vdL 

JUDGMENT. 

November  25. — Lord  Campbell,  C.J. — This  was  a  rukealEiS 
on  the  judge  of  the  County  Court  of  York  to  hear  an  inflolmt 
named  Greenwood  upon  an  order  of  reference  from  the  oosit  d 
London.  Greenwood  was  committed  to  York  Castle  in  Febm? 
1856,  in  execution  for  a  debt,  and  removed  to  the  Queen'8  Priai 
by  habeas  corpus.  In  October  a  creditor  petitioned  for  a  TeBtog 
order,  which  was  issued :  thereupon  Greenwood  filed  his  sdiedait 
An  order  for  hearing  in  London  was  made,  and  on  the  heaii^k 
was  ordered  to  be  taken  back  to  York.  An  order  of  refcreacc  i> 
the  judge  of  the  County  Court  was  made,  which  he  has  rdtMedH 
obey.  The  question  is  thus  rai8ed,  whether  the  coort  in  Loaioi 
has  jurisdiction  to  make  an  order  of  reference  to  a  ju^  of  > 
County  Court  in  the  matter  of  an  insolvent  where  the  proceei&C> 
in  insolvency  originated  in  a  petition  by  a  creditor  for  a  n/^ 
order.  By  the  10  &  11  Vict  c  102,  s.  10,  it  is  enacted  that  tk 
circuits  of  the  coipmissioners  shall  be  abolished  after  the  1^ 
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September  18479  ^^^^  'Hhat  if  thereafter  any  insolvent  debtor  shall        Bbo. 
petition  the  court  for  relief,  or  if  any  insolvent  debtor  shall  have  ^' 

80  petitioned,  such  court  shall  forthwith,  after  the  schedule  of  such        

petitioner  shall  have  been  filed  in  the  case  of  a  new  petition^  or  at  1857. 
any  time  which  shall  be  thought  fit  in  case  of  a  petition  theretofore  T~~ 
presented,  make  an  order  referring  such  petition  to  a  judge  of  a  ^^J^ 
County  Court."  These  words,  taken  literally,  apply  to  petitions  peHtMm— 
presented  by  a  creditor  against  the  insolvent.  But  considering  the  J^9f 
purpose  of  this  act,  and  the  context,  together  with  the  1  &  2  Vict.  ^**^^tdkau. 
c  110,  we  think  that  the  intention  of  the  Legislature  to  give 
jurisdiction  in  respect  of  creditors'  petitions  as  well  as  insolvent 
petitions,  sufiSciently  appears.  The  purpose  of  this  act  is  to 
transfer,  not  to  abolish,  jurisdiction  ;  the  ninctions  that  were  per- 
formed long  before  by  the  commissioners  in  bankruptcy  and  com- 
missioners in  insolvency  on  circuit,  are  in  future  to  be  performed 
by  the  County  Court  judges.  Thus,  by  sect  4,  all  powers,  &c. 
siven  to  the  CTourt  of  Bankruptcy  in  matters  of  insolvency  by  the 
I'rotection  Act  shall  be  transferred  to  the  Court  for  Kelief  of 
Insolvent  Debtors,  and  the  judges  of  the  County  Court ;  and  by 
sect.  6  the  limits  of  the  jurisdiction  of  the  London  court,  and  the 
County  Courts  respectively,  are  fixed ;  under  these  sections  the 
transfer  of  all  powers  is  complete  as  far  as  relates  to  the  Protee- 
tion  Acts.  Sect.  10  relates  to  the  transfer  of  the  powers  thereto- 
fore vested  in  the  commissioner  in  insolvency  on  circuit,  under  the 
1  &  2  Vict.  c.  110,  to  the  County  Court  judges.  The  context 
shows  that  the  transfer  in  this  case  was  intended  to  be  as  complete 
as  in  the  case  before  mentioned,  but  it  was  thought  necessary  to 
make  a  different  provision  for  the  petitions  that  should  be  pre- 
sented after  this  act  came  in  force,  and  those  which  had  been  pre- 
sented before.  The  introductory  hypothesis  of  an  insolvent 
debtor  presenting  a  petition  after,  or  having  presented  one  before, 
the  act  passed,  is  mentioned  for  the  purpose  of  dividing  petitions 
into  new  and  old,  not  for  the  purpose  of  dividing  petitions  by 
insolvents  from  petitions  by  creditors.  If  the  words  of  the  section 
are  confined  to  their  literal  meaning,  the  result  would  be,  that 
under  a  creditor's  petition  a  vesting  order  might  be  made  depriving 
a  debtor  of  all  his  property,  and  all  means  of  paying  his  debts;  but 
no  relief  from  imprisonment  could  be  given  which  involves  the 
absurdity  of  supposing  the  Legislature  intended  to  act  unjustly. 
The  language  of  the  statute  is  remarkably  inaccurate;  the  10th 
section  speaks  of  hearing  the  petition,  whereas  the  1  &  2  Vict,  c  1 1 0, 
provides  for  a  hearing  on  the  schedule,  and  there  can  be  no  hearing 
m  the  sense  intended  by  the  10th  section  till  after  the  schedule 
is  filed,  and  the  power  to  order  gaolers  to  bring  up  debtors  for 
hearing  before  the  London  court,  or  the  County  Courts,  as  the 
case  might  be,  is  in  words  a  power  to  bring  debtors  before  the 
Countv  Court  only.  Inaccuracpr  of  language  in  a  statute  is  a 
ground  for  assuming  that  the  literal  meaning,  if  leading  to  an 
absurdity,  does  not  express  the  intention  of  the  Legislature,  and 
requires  the  court  to  seek  another  meaning  not  inconsistent  with 
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the  language  used  from  the  context  and  purpose  of  the  act ;  vi. 
for  the  purpose  of  the  Legislature  in  this  section  it  is  immateri^ 
whether  the  insolvent  or  the  creditor  has  petitioned ;  the  tiiD€  of 
proceeding  is  alone  material^  and  though  the  example  is  put  "^ifu 
insolvent  petitions,"  the  meaning  is,  '*  if  a  petition  is  preseDted* 
This  construction  is  fortified  by  referring  to  the  1  &  2  Vict  c  110, 
8.  36,  creating  the   power   for  creditors    to  petition  for  ve«tinf 
Com^CnLt  to  ^^^^ '  ^^  *^®  vcsting  Order  is  made  thereon  against  an  insolTen^ 
^'^^^idioaie,    ^^^  enactment  is,  that  a  further  order  shall  then  be  made  for  the 
insolvent  to  file  a  schedule  thereon,  and  then  he  is  to  be  broogk 
up  for  hearing,  ^^and  all  things  are  to  be  done  thereupon  or  prept- 
ratory  thereto,  as  in  other  cases,  according  to  this  act."    That  k 
as  in  case  of  petitions  by  insolvents,  the  act  provides  for  hearing 
the  insolvent  after  a  schedule  has  been  filed  on  his  own  petitioB, 
and  then  provides  for  a  creditors  petition,   and  if  the  iofldrs^ 
files  a  schedule  thereon,  the  procedure  for  a  hearing  thereon  is  to 
be  the  same  as  in  the  case  of  insolvents'  petition.     The  1  &2  Tki 
c  110,  and  the  9  &  10  Vict.  c.  102, are  to  be  read  toother.    Its 
clearly  necessary  to  take  powers  under  the  1  &  2  Vict  c  llOlia 
enable  the  London  court  to  order  a  gaoler  to  bring  a  prisonerif 
in  London  under  the  9  &  10  Vict,  c  102,  and  we  see  no  retm 
why  the  London  court  should  not  take  powers  from  sect  36  to(io 
all  things  relating  to  a  hearing  after  a  creditor's  petition,  whidi  it 
is  authorised  by  either  act  to  do  for  a  hearing  on   an  insoivestli 
petition.    The  10th  section  has  been  repeatedly  under  considentioi 
in  the  Court  for  the  Relief  of  Insolvent  Debtors,  and  in  Be  Ckrfe 
Race,  the   Chief  Commissioner  has  given   a  clear  and  powerW 
judgment,  deciding  that  an  order  of  reference  may  be  made  fortfee 
hearing  of  insolvents  who  have  filed  schedules  after  a  creditor  hi* 
petitioned  for  and  obtained  a  vesting  order.      With  that  judpufst 
we  concur,  and  we  think  that  an  order  of  reference  mav  be  roii? 
to  a  judge  of  a  County  Court  as  was  done  in  this  case.     It  WIot? 
that  the  rule  should  be  made  absolute.  Bule  ahsiHutf. 
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COUKT  OF  EXCHEQUER. 

January  19^  1858. 
Vallance  v.  Nash. 

CourU  Acts  Amendment  Act,   19  ^  20  Ftct.  c.  108,  8.  68 — 

Interpleader — Appeal. 

the  amount  claimed  is  under  20/.  yet  if  the  value  of  the  goods  or 
eh  seized  or  of  the  proceeds  thereof  exceeds  20/.,  the  parties  have 
ht  of  appeal  fivm  the  decision  of  a  County  Court  judge  in  pro* 
ngs  in  interpleader  under  the  19  Sf  20  Vict,  c.  108,  «.  68,  the 
ty  Courts  Acts  Amendment  Act  1856. 

S  was  an  action  in  the  County  Court  of  Sussex  for  a  sum 
der  20/.,  that  is  to  say  10/.  only  ;  judgment  being  recovered 
t  sum,  goods  were  seized  of  the  value  of  34/.  to  satisfy  it ; 
party  having  claimed  those  goods,  an  interpleader  applica- 
18  heard  by  the  County  Court  judge,  who  decided  in  favour 
jxecution-creditor.  The  claimant  being  desirous  of  appealing 
court  under  the  19  &  20  Vict.  c.  108  (the  County  Courts 
Iment  Act),  the  judge  of  the  County  Court  thought,  as  the 
1;  claimed  was  under  20/.,  it  was  doubtful  whether  there  was 
3al  under  that  statute.  Sect.  68  enacts  that  ^^  an  appeal 
le  decision  of  a  County  Court  on  the  same  grounds  and 
to  the  same  conditions  as  are  provided  by  the  fourteenth 
of  the  act  of  the  thirteenth  and  fourteenth  years  of  the 
f  her  present  Majesty,  chapter  sixty-one,  shall  be  allowed 
actions  of  replevin  where  the  amount  of  rent  or  damage 
3  twenty  pounds,  and  in  all  actions  for  the  recovery  of 
nts  where  the  yearly  rent  or  value  of  the  premises  exceeds 
pounds,  and  in  proceedings  in  interpleader  where  the  money 
I,  or  the  value  of  the  goods  or  chattels  claimed  or  of  the 
Is  thereof,  exceeds  twenty  pounds,  and  in  all  actions  where 
ties  agree  that  the  court  shall  have  jurisdiction." 
le  nisi  having  been  obtained  calling  upon  the  County  Court 
o  approve  and  sign  the  case  for  an  appeal  to  this  court. 
son  appeared  on  behalf  of  the  learned  County  Court  judge, 
rued,  upon  the  words  of  the  above  section,  the  sum  claimed 
mdcr  20/.,  that  an  appeal  did  not  lie,  although  the  value  of 
>ds  seized  amounted  to  more  than  20/.      The   dispute  was 
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between  the  claimnnt  nod  the  ezecutiou -debtor.  The  \mntk 
judi;e  would  readily  sign  the  case,  if  the  court  should  iidMta 
their  opinion  an  appeal  would  lie  under  the  act  of  Parlinol 
[Martin,  B. —  Suppose  for  a  debt  of  15/.  the  execuiion-ifeito, 
through  the  bailiS'or  officer  of  the  court,  seize  a  picture  of  lOOt 
value,  surely  an  appeal  may  be  had  uoder  this  act  of  ParlLjaeiL] 

Spinii,  for  the  e  sec  utiou-c  red  iter,  was  proceedine  to  eutwato 
the  merits  of  the  case  to  show  that,  even  if  an  appeal  were  ilbwi 
the  chiimant  was  not  entitled.  He  referred  to  The  Eaii  AagSa 
Railway  Company  v.  Lylkgoe,  21)  L.  J.  84,  C.  P.,  where  it  WH 
held  that  the  court  above  would  not  review  the  judgment  of  Ac 
County  Court  on  a  question  of  fact,  or  if  the  judgment  pim  ^ 
him  were  right,  considering  whether  the  reasons  he  assi^eJfarA 
were  valid  in  law,  and  Maulc,  J.,  appeared  to  doubt  whetbtra 
appeal  would  lie  from  a  decision  of  a  County  Court,  exoatii 
cases  in  which  a  jury  has  been  summoned  to  decide  on  tb«MEii 
He  also  referred  to  Cawtey  v.  FumeU  and  another,  ib.  197. 

Pollock,  C.  B. — AVe  need  not  discuss  that  now  ;  tiiB  Ht 
question  at  present  is,  whether  an  appeal  lies  under  iliid  W&t 
statute,  the  goods  seized  being  of  more  than  20t  value,  uid  mm 
all  clearly  of  opinion  that  there  is  a  perfect  right  to  appeal 
y    C.  Pollock,  in  support  of  the  rule,  not  heartl. 
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COURT  OF  QUEEN'S  BENCH. 

January  20,  1858. 
Ex  parted.  H.  MuKRO. 

^ent  debtor — County  Court — Mandamus  to  hear  petition — As  to 
lining  jurisdiction — As  to  power  to  adjourn  the  hearing  sine  die-— 
2  Vict.  c.  1 10,  s.  72. 

e  it  appears  that  the  petition  to  the  Insolvent  Court  is  presented  in 
er  to  frustrate  the  control  of  the  Commissioner  in  Bankruptcy ^  that 
\f  afford  a  ground  for  dismissal  of  the  petition  in  the  Insolvent 
irt, 

FLE  nisi  to  the  judge  of  the  County  Court  at  NottiDgham  to 
appoint  a  day  to  hear  and  adjudicate  upon  the  petition  of 
am  Horace  Munro,  an  insolvent  debtor* 
appeared  that  Munro  having  been  adjudicated  a  bankrupt, 
default  in  surrendering  on  the  day  named  for  his  surrender, 
r,  as  alleged,  to  the  delay  of  the  railway  train.  The  Com- 
)ner  in  Bankruptcy  refused  leave  to  surrender  subsequently 
it  on  payment  of  the  costs  incurred  by  the  default,  ML  \0s. 
*o  was  afterwards  arrested  for  the  costs,  and  petitioned  the 
ty  Court  at  Notts  under  the  Insolvent  Debtors  Act,  and  he 
pposed  at  the  hearing,  and  the  facts  of  the  bankruptcy  pro- 
igs  brought  to  the  notice  of  the  court,  and  ultimately  the 
ig  of  the  insolvent  was  adjourned  sine  die. 

November  25. 
vill  showed  cause,  and  Merewetker  supported  the  rule. 

Cur,  adv.  vult, 

rd  Campbell,  C.  J. — This  was  a  rule  nisi  calling  upon  the 
of  a  County  Court  to  show  cause  why  he  should  not  hear, 
nine  and  adjudicate  in  the  matter  of  the  petition  and  schedule 
(  applicant.  The  rule  is  founded  on  the  assumption  that  the 
of  an  inferior  tribunal  has  declined  a  jurisdiction  vested  in 
y  law.  If  he  has  exercised  a  jurisdiction,  and  if  he  has  heard 
Jetermined  and  adjudicated,  the  rule  must  be  discharged 
ler  we  assent  to  this  adjudication  or  not.  It  appears  by  the 
^it  that  the  judge,  instead  of  declining  the  jurisdiction,  has 
epeated  hearings  of  the  applicant,  and  has,  on  an  earlier 
ig,  adjudged  that  the  matter  should  be  adjourned  to  a  future 
amed  in  the  adjudication,  and  at  the  last  hearing  adjudged 

L.   III.  R 


222  ooinmr  oomrrs  CASsa. 

^CmA.  ^^  ^  further  hesriiig  should  be  adjonmed  nme  dkj  with  leafe  to 
W.  H.  Mtne.  ^1^  mplioMit  to  oome  op  agun  on  giving  ten  days'  notice.^  This  adjo- 
dknition  was  made  after  much  consideration  of  the  liabilitj  of  the 
apfdicant  as  a  bankrapt  to  the  jurisdiction  of  the  Commisdoner  of 
Biuikruptcfi  and  of  uie  duties  of  the  Commiiwioper  in  InsolTenej 
in  respect  of  the  same  bankruptOT.  The  aaaumption,  therefbie,0B 
which  Uie  rule  was  £Minded  is  aisproved.  The  statute  giTss  u 
unlimited  power  to  adjudicate  that  the  farther  hearing  should  be 
adjourned  according  to  the  discretion  of  the  comimasioner.  The 
words  of  1  &  2  Vict*  c  1 10,  s.  72,  relating  to  adjournments  far  &^ 
arsy  ^in  case  the  said  court  shall  entertain  any  doubt  touchii^aBj 
matter  allq^ed  agidnst  any  person  at  such  hearing  to  prerent  die 
discharge,  or  otherwise  touohimr  the  schedule  or  the  examtmrino 
of  such  prisoner,  it  shall  be  lawral  fixr  the  aaid  court  to  adjoon  tk 
hearing  and  examination  of  the  said  prisoner  to  aome  fotnrs  attiof 
of  the  said  court"  There  is  a  proviso  '^  where  anj  such  hssiiic 
shall  be  adjourned  by  the  said  court  generalh^,  tlie  aajd  court  nay, 
on  application  of  the  said  prisoner  to  be  niaae  within  such  time  m 
the  said  court  shall  direct,  order  the  said  priacoier  to  be  hroflgk 
up  for  hearing  accorffiudy,  and  such  notice  shall  be  gives  m 
the  said  court  shall  direct/"  We  conoder  that  these  woids  pw 
power  to  adjourn  to  some  future  court  daj:  to  be  asentaiss^of 
which  notice  should  be  pfcn ;  and  eyen  if  the  a^pkhcalioB  rf 
adjournment  dme  dir,  with libeity  to  apply  again,  was  not  anthorind 
by  the  statute,  it  would  be  an  informal  or  ernmeous  judgmsatybit 
not  a  declining  of  jurisdiction,  and  no  ground  for  t&  pnieit 
motion.  It  is  not  within  our  province  to  express  tither  an  tneit 
to  or  dissent  from  the  decision  of  the  judge  in  exercinng  the  power 
of  adjournment,  or  judgment  on  an^  future  occasion ;  but  we  naj 
add,  that  the  expediency  of  allowmg  a  bankrupt  to  frustnte  the 
control  of  a  judge  in  bankruptcy^  by  reeiOrting  to  a  judge  in  insd- 
▼ency,  might  afford  ground  for  dismissing  the  petition,  if  the  judge 
thought  fit ;  and  although  the  argument  in  the  present  case  was, 
in  form,  against  the  jurisdiction  of  the  CommiBsioner  in  InsolTenej, 
and  the  judgment  was  an  adjournment  nne  dicy  the  substance  of 
the  matter  is,  that  the  petition  is  in  effect  dismissed,  on  the  ground 
contended  for  by  the  opposing  creditor.  Therefore  the  nue  will 
be  discharged,  but  without  costs.  Rule  disckaryetL 
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COURT  OF  QUEEN'S  BENCH. 
April  22)  1858. 

Power  v.  Strikoeb. 

Appeal — Sureties-^Time  of  putting  in. 

Upon  an  appeal  against  the  decision  of  a  County  Courts  the  appellant 
gave  security  by  two  sureties  in  due  time.  Afterwards  he  found  that^ 
as  they  were  practising  attorneys,  they  were  disqualified,  whereupon 
he  applied  to  the  County  Court  Judge  to  be  permitted  to  substitute  fresh 
sureties,  which  was  granted,  and  they  were  accordingly  put  tit,  but 
after  the  time  limited  by  the  rule  far  so  doing  : 

Held,  that  the  proceedings  were  regiUar. 

GRAY  moved  for  a  rule  to  strike  out  this  appeal  from  the 
paper  under  the  following  circumstances : — 

This  case  was  tried  before  the  judee  of  a  County  Court  on  the 
10th  November  last.  Within  due  time  the  appellant  gave  notice 
of  appeal,  and  gave  security  with  two  sureties.  After  the  time 
had  elapsed  he  discovered  his  two  sureties  were  disqualified, 
inasmuch  as  they  were  practising  attorneys.  He  therefore  applied 
to  the  County  Court  judge  to  substitute  other  sureties,  to  which 
he  assented.  It  was  now  contended  that,  as  the  present  sureties 
were  not  given  in  time,  the  appeal  became  abortive,  for  that  the 
County  Court  judge  had  no  power  to  take  sureties  after  the 
proper  time  had  elapsed.  [Erle,  J. — 'The  sureties  were  approved 
of  by  the  clerk  of  the  court  in  the  first  instance.  The  new  sureties 
were  merely  put  in  nunc  pro  tune.  Suppose  one  of  the  sureties 
dies,  could  no  other  be  substituted  ?] 

Lord  Campbell,  C.  J. — There  is  no  objection  to  the  course 
that  has  been  taken.  Rule  refused. 
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CUUBT  OF  QUEEN'S  BENCH. 
4praM^  1858, 

CSaBB  v.  STB11I0KB. 

Appeal frmm  ituuUioH  ^mmCi— IS  ^  14  Fid.  e.  61,  s.  14. 

TXitv  l»  no  apoeat  io  a  mtpmior  eomf  from  am  imprppor  taatHm^ 

ootit  om  ike  mgker  ooob  m  u  OmmijfComrL 
no  eomri,  komtoor^  mHmaNi  ikdr  opimiem  Aai  wkem  a  phimlff  me 

Cbmijy  Comri  dame  mato^  hoi  rtoomn  hto^  tkam  2M^  Ao  oommffi 

to  bo  taxed moi  om  iko higkor  ioiiko  bwor  ooaU. 

THIS  waa  AH  upped  finom  the  County  Court  of  TaUire, 
hcdden  «t  WakefieU,  in  reneet  of  the  Jo^K^  luiTiiq;  ilowed 
ootts  to  the  plaintiff  on  the  higner.  scale,  u  die  aetiQab  vbadk 
waa  for  pnlling  up  and  oanjinff  away  oertain  troea  of  the  fUatiC 
end  finr  outting  the  roots  of  and  danuupng  other  treee,  the  pUitf 
oUUned  251.,  hot  the  jnry  awarded  onlr  lA^^  as  daangOi 
The  judge  iJlowed  the  ooets  to  be  taxed  on  the  higher  sealsb  mr 
than  20l  having  been  claimed ;  and  from  this  allowance  the  ddb- 
dant  appealed,  contending  that,  as  less  than  that  amount  had  been 
recovered,  the  taxation  ousht  to  have  been  on  the  lower  scale. 

Manisty^  for  the  appellant,  submitted  that  the  taxation  vii 
wrong ;  and  that  there  was  an  appeal  to  the  superior  court  nnder 
the  13  &  14  Vict.  c.  61,  s.  14. 

Gray^  for  the  respondent. 

Lord  Campbell,  C.  J.,  said  that,  although  the  court  were  of 
opinion  that  the  costs  ought  to  have  been  on  the  lower  scale,  the 
matter  could  not  come  before  them,  as  they  had  no  jurisdiction. 

WiGHTMAN,  Eble  and  Cbompton,  JJ.  concurred. 

Appeal  disallowed  with  cosU. 
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COURT  OF  COMMON  PLEAS. 

February  12,  18.58. 

Warner  v.  Rgddifer. 

County  Court  appeal — Signature  of  ease  by  the  judge — Practice-^ 
13  4"  1^  Vict,  c.  61,  #.  15 — Rules  of  practice  in  County  Courts  under 
12  j*  13  Vicu  c.  10\— Rule  \G2— Conflict  of  the  statute  and  rules. 

After  the  hearing  of  a  plaint  in  the  County  Court  the  attorneys  on  both 
sides  agreed  in  the  statement  of  a  case  by  way  of  ajfpeal  to  the  court 
above^  and  submitted  it  to  the  County  Court  judge  for  his  signature.  He 
signed  the  case,  and  added  thereto  some  remarks  of  his  own  upon  it  : 

Held^  that  the  judges  duty  was  confined  to  the  signing  of  the  case  ;  and 
the  courts  therefore^  could  not  looh  at  the  remarks  he  had  apj)ended, 

^^HIS  was  an  appeal  from  the  judgment  of  a  County  Court 
-L  judge  in  an  action  of  assault  and  false  imprisonment.  Several 
points  were  raised  in  the  argument,  which  presented  no  feature  for 
a  report,  with  the  exception  of  the  following  point  of  practice : — 
It  appears  that,  on  the  conclusion  of  the  case  in  the  court  below, 
the  attorneys  on  both  sides  having  assented  to  an  appeal,  they 
mutually  agreed  in  the  statement  of  a  case  for  the  opinion  of  this 
court,  and  presented  it  for  the  signature  of  the  County  Court  judge. 
He  signed  the  case,  but  added  to  it,  by  way  of  appendix,  some 
remarks  of  his  own,  qualifying  the  statements  in  the  case,  of  which 
the  parties  had  then  no  cognisance. 

KingdoH  for  the  appellants. — In  considering  the  questions  here 
raised,  the  court  should  not  look  at  the  remarks  appended  by  the 
County  Court  judge  when  he  signed  the  case.  The  13  &  14  Vict, 
c  61,  s.  15,  says,  ^'such  appeal  shall  be  in  the  form  of  a  case, 
agreed  on  by  both  parties  or  their  attorneys;  and  if  they  cannot 
agree,  the  judge  of  the  Countv  Court,  upon  being  applied  to  by 
them  or  their  attorneys,  shall  settle  the  case  and  sign  it,"  &c. 
This  certainly  shows  that  the  judge  need  not  sign,  except  when 
parties  differ.  The  rules  of  practice,  made  under  12  &  13  Vict, 
c  101,  8.  12,  direct  by  rule  162,  that  ''all  cases  shall  be  signed  by 
the  judge,  and  shall  be  presented  to  him  for  signature,  unless  he 
shall  otherwise  order,  at  the  court,  after  twelve  clear  days  from  the 
giving  such  determination  or  direction,  and  ^hall  be  sealed  with 
the  seal  of  the  court,"  &c.  [WiLLES,  J. — The  rule  looks  like  a 
void  rule,  as  conflicting  with  the  statute.     Crowder,  J. — Have 
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you  looked  througli  the  moflt  recent  statute  ;  for  one  would  laip- 
.ir«B.  P*^^^  ^^^  discrepancy  between  the  rule  and  the  statute  must  taw 
"""-  been  perceived?]  Nothing  is  to  be  found  in  the  19  &  20  Vict 
1858.        c.  108,  relatinfc  to  it. 

^^^  Gray   for  the  reBpondent — The   act    of  Parliament   says  tk 

ai/naiure  b<f    appeal  is  to  be  in  the  shape  of  a  case,  settled  between  the  parlieii 

lAtjudgt—    gnd  that  if  they  differ,  the  judge  ia  to  settle  and  sign  the  am. 

rXt^^.      The  meaning  is,  in  substance,  that  the  judge  is  the  party  to  eeok 

or  state  the  case  for  the  court.     ['Williams,  J. — ThepartiM,^ 

they  agree  upon  the  caae,  can  take  it  up  to  the  court  aDOTe^oaC 

I  only  without  the  signature  of  the  judge,  but  without  reguxSaf 
Kinqiion  in  reply. — If  the  parties  choose  to  agree,  the  judge  if 
bound  to  sign,  and  what  he  does  beyond  that  is  mere  surplusagt- 
Wli.LiAMS,  J. — A  point  of  no  little  importance  ia  iDVolred,ud 
bae  been  raised  in  this  case,  which  is,  how  far  the  court  can  hik 
at  a  protest  or  appendix  which,  on  signing  the  caae,  a  judge  of  i 
County  Court  may  think  fit  to  add  to  it.  Looking  at  the  Mt  rf 
Parliament,  it  is  difficult  to  avoid  coming  to  the  conclusion  cIb^ 
when  the  attorneys  on  both  sides  agree,  and  certify  tbeir  txf&, 
the  judge  ia  bound  to  sign  the  case.  Here  he  has  signed  the  cue, 
and,  furthermore,  has  added  a  sort  of  proteet.  I  think  that,  haring 
signed  the  case,  his  duty  ended  there;  and  we  are  conseqntntly 
not  at  liberty  to  look  at  the  protest  or  appendix  which  he  toi 
added. 
'  Crowdeb,  J. — Ah  to  the  supplement  or  appendix  added  to  tbe 

case  by  the  judge  when  he  signed  it,  I  am  of  opinion  we  canoai 
look  at  it.  Where  the  parties  have  agreed  in  the  statement  ol  i 
case  for  the  court  above,  all  that  remuna  to  be  done  onda  tbe 
•tatute,  is  for  the  County  Court  judge  to  sign  it,  and  tfam  sodi^ 
to  authenticate  the  document  which  is  to  come  before  as, 

WiLLSS  and  Btlgb,  J  J.,  gave  jud^ent  on  the  other  qnutiou, 
expressing  no  opinion  on  the  point  of  practice  here  raised. 
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COURT  OF  EXCHEQUER. 
May  7,  1858* 

FUBBER  V.  StURHET. 

County    Court — Appeal  case    in    interpleader — County    Court  judge 

refusing  to  sign  case — Attachment. 

A  judgment  in  an  interpleader  suit  had  been  given  in  a  County  Court, 

against  which  it  w(ts  proposed  to  appeal.     Several  months  elapsed 

after  the  hearing^  before  the  parties  settled  the  case  between  themselves 

for  the  appeal.      The  case  was  then  submitted  to  the  County  Court 

judge  for  him  to  sign;   he  refused,  saying^    "  The  decision  of  the 

question  of  this  interpleader  rested  solely  on  the  total  absence  of  legal 

evidence  on  behalf  of  the  claimant ;  it  would  be  impossible^  therefore, 

with  every  desire  to  relieve  those  who  by  delay,  have  lost  the  power  of 

appeal,  to  sign  the  ease,  even  where  the  lapse  of  time  not  a  fatal 

objection,**     A  summons  was  then  obtained  pursuant  to  the  19  4"  20 

Vici,  c,  108,  s,  43,  calling  upon  the  County  Court  judge  to  show  cause 

why  he  would  not  sign  the  case ;  he  did  not  attend  the  summons,  and 

an  order  was  made  requiring  him  to  sign  the  case.       This  he  dis" 

obeyed: 

Held,  that  an  attachment  should  issue.  Objections  that  the  affidavits 
were  not  sworn  until  the  day  after  the  summons  was  obtained^ 
ahd  that  the  case  was  incorrectly  stated  by  the  parties^  should  have 
been  relied  on  at  the  hearing  of  the  summons,  and  did  not  affect  the 
validity  of  the  order. 

LUSH,  Q.C.  {Griffits  with  him)  showed  cause  against  a  rule 
obtained  to  set  aside  an  order  of  Watson,  B.^  which  required 
the  County  Court  judge  of  Clerkenwell  to  sign  a  case  agreed  upon 
by  the  attorneys  of  the  respective  parties  in  a  cause  heard  before  him 
in  an  interpleader  suit.  Notice  of  appeal  was  immediately  given  in 
the  County  Court,  when  the  matter  was  there  determined,  and  a 
case  was  drawn  up  which  the  other  side  received  and  kept  over 
the  long  vacation ;  it  was  then  returned  with  some  alterations, 
which  were  agreed  to,  and  the  learned  County  Court  judge  was 
then  applied  to  to  sign  it,  but  he  refused,  giving  his  refusal  in 
writing.  A  summons  was  then  taken  out  to  show  cause  before 
Watson,  B.,  why  he  refused.  The  County  Court  judge  did  not 
attend,  nor  did  any  person  appear  for  him,  and  after  hearing  those 
who  did  appear,  the  above-named  order  was  made.  That  order  not 
being  obeyed,  a  rule  nisi  had  been  obtained  for  au  attachment 
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uuiist  the  Coanty  Court  judge  for  disobedience  to  it.   The  19  ft  SO 
Vict  c  108,  8.  68|  first  gave  power  of  appeal  in  eases  of  intcr- 

pleader,  and  sect.  43  enacts  that  **  no   writ  of  mamdawm$  ahaD 

iSftS.  henceforth  issue  to  a  judge  or  an  officer  of  the  County  Court  tat 
— "  *  -  rofunng  to  do  any  act  relating  to  the  duties  of  his  office;  hut  uj 
toiSnMM-^  Furty  requiring  such  acts  to  be  done  may  apply  to  any  supenor 
court  or  a  judse  thereof,  upon  an  affidavit  of  toe  facts,  Iw  a  nikor 
summons,  calhng  upon  swm  judm  or  officer  of  a  County  Coon^ 
and  slso  the  party  to  be  affectea  by  such  act,  to  show  cause  whf 
such  act  should  not  be  done ;  and  if  after  the  aervioe  of  such  nb 
or  summons  good  cause  shall  not  be  shown,  the  sopeiior  eooit  « 
judge  thereof  may  by  rule  or  order  direct  the  act  to  be  doosy  ui 
the  judffc  or  officer  of  the  County  Court,  u|>on  being  served  wilk 
such  rule  or  order,  shsll  obey  the  same  on  pain  of  attachment,  ui 
in  any  event  the  superior  court  or  the  judge  there<»f  may  mAit 
such  order  with  respect  to  costsas  tosueh  oourt  or  judge  shaDsBea 
fit".  The  appeal  u,  by  the  13  &  14  Vict,  c  61,  s.  15»  to  k 
in  the  form  of  a  case  agreed  on  b^  both  parties,  bat  if  Uiey  esssol 
agree  the  judge  is  to  settle  and  rign  it,  and  the  appellant  tkes  ti 
transmit  it  to  Uie  master's  office  <tf  the  court  in  which  the  tffd 
is  to  be  brought  On  the  2nd  December  a  sommona  was  obtsised 
caUing  on  the  judffe  and  the  other  ude  to  show  cause  wl^  tk 
judae  should  not  siffu  the  case.  The  affidavits  were  not  fvoni 
untd  the  following  day  (Snh ;  the  summons  was  served  on  the  Ttk 
Deeember.  It  was  attended  on  the  8th  and  adjourned  until  tlie 
11th  December,  when  the  order  was  made;  it  was  served  (a 
the  14th,  and  the  County  Court  judse  having  refused  to  obey  it, 
the  rule  mtt  for  an  attachment  was  obtained  on  the  14th  Janaaiy 
last  [Pollock,  C.B. — Have  the  parties  any  right  to  agree  to  a 
case  between  themselves,  and  then  to  ask  the  County  Court  judge 
to  sign  it,  or  to  compel  him  to  do  so?  Martin,  B. — Is  the  signt- 
ture  of  the  judge  required  at  all  ?  Just  read  the  section  of  the  act 
of  Parliament.]  Yes ;  the  judge  is  to  sign  the  case  before  it  comes 
to  this  court  Bule  162  and  the  145th  rule  were  also  referred 
to  upon  interpleader  matters.  The  first  application  made  to 
rescind  Watson,  B.'s  order  was  on  the  1st  February.  That  is  too 
late.  The  affidavits  were  not  sworn  until  after  the  date  of  the 
summons^  but  that  is  immaterial ;  it  is  at  most  only  an  irr^rularitr 
which  has  been  clearly  waived :  it  cannot  be  said  the  order  is  not 
good  upon  its  face.  The  learned  County  Court  judge  should  have 
attended  before  Watson,  B.,  by  himself  or  attorney  or  agent,  and 
shown  cause,  if  he  really  had  any  cause  to  show,  against  the  order 
being  made.  He  cannot  now  say  that  Watson,  B.,  had  no  }K^weT 
to  miike  the  order,  and  yet  he  is  driven  to  contend  the  order  is 
void. 

BorilU  Q.C.,  Gaselefj  Serjt.,  and  Joseph  Kayej  for  the  Countv 
Court  judge,  appeared  to  support  the  rule  to  set  aside  Watson  R*s 
order,  and  to  show  cause  against  the  rule  nisi  obtained  against  the 
County  Court  judge  for  an  attachment  The  learned  Coontj 
Court  judge  has  so  far  an  interest  in  the  matter  as  to  see  that  the 
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parties  do  not  iibuse  the  powers  and  process  of  the  court.     The      Forbbb 
judge  thinks  one  of  the  parties  has  no  case  in  his  court^  and  his     stubmbt. 

decision  was  that  there  was  no  evidence  to  support  the  plaintiff's        

case.  From  the  number  of  cases  before  them,  it  is  also  impossible  ^^^' 
to  tuke  notes  of  them  all.  Five  months  afterwards  the  case  is  sent  judge  re/umng 
to  him  to  sign,  and  the  case  itself,  as  put  before  the  County  Court  to  n'gn  case— 
judge,  is  a  perfect  sham  case.  [Bramw£LL,  B. — I  have  read  the  ^«««*««^' 
case,  and  so  far  from  its  beiug  a  sham  case  I  should  have  difficulty 
myself  in  deciding  it  immediately.  Martin,  B.,  then  read  the 
case,  and  said  it  was  a  very  fair  case  to  be  stated.]  But  it  is  not  a 
true  case,  and  the  judge  would  have  been  guilty  of  a  dereliction  of 
his  duty  if  he  had  signed  a  case  for  the  court  above  untrue  in  sub- 
stance and  in  fact.  Again,  five  months  elapse  before  the  judge  is 
asked  to  sign  the  case,  even  such  a  case  as  it  is;  by  the  162nd 
rule,  all  cases  are  to  be  presented  to  him  for  signature,  unless  he 
shall  otherwise  order,  at  the  court  next  after  twelve  clear  days 
from  the  giving  such  determination  or  direction,  and  if  the  appel- 
lant does  not  comply  with  this  rule,  the  successful  party  may 
?roceed  on  the  judgment  unless  the  judge  shall  otherwise  order. 
?he  County  Court  judge  could  not  be  leaving  his  duties  to  attend 
the  judge's  chambers  upon  any  occasion  he  may  be  required  by 
any  of  the  suitors;  nor  could  he  send  the  registrar,  who  may 
refuse  to  go,  he  being  an  officer  independent  of  the  judge.  There 
are  conditions  precedent  that  have  not  been  complied  with — 
giving  security  for  costs  within  ten  days,  and  making  the  proper 
affidavits  before  the  summons  was  obtained.  There  is  also  a  want 
of  jurisdiction:  (Dwarris  on  Stat.  p.  641;  Smith  v.  Temperletfj 
16  M.  &  W. ;  and  Figg  v.  Wilkinson^  7  Exch.  were  mentioned.) 

Cur,  adv.  vult 

May  25. — Pollock,  C.B.,  delivered  judgment. — There  were 
two  rules  pending  in  this  case :  one  is  for  an  attachment  against  a 
County  Court  judge  for  disobedience  to  an  order  of  my  brother 
Watson ;  the  other  is  a  rule  to  set  aside  my  brother  Watson's  order. 
The  facts  of  the  case  are  these : — A  judgment  had  been  given  by 
the  learned  County  Court  judge,  against  which  it  was  proposed  to 
appeal.  A  very  considerable  time  was  occupied  in  settling  the 
case,  which  was  one  of  interpleader ;  and  ultimately  it  was  sub- 
mitted to  the  learned  County  Court  judge  to  sign  in  the  form  in 
which  it  was  returned  as  settled  and  agreed  to  by  the  successful 
party.  The  learned  County  Court  judge  refused  to  sign  it,  and 
wrote  upon  it  a  memorandum  as  follows :  ^*  The  decision  of  the 
question  of  this  interpleader  rested  solely  on  the  total  absence  of 
legal  evidence  on  behalf  of  the  claimant.  It  would  be  impossible, 
therefore,  with  every  desire  to  relieve  those,  who,  by  delay,  have 
lost  the  power  of  appeal,  to  sign  the  case,  even  were  the  lapse  of 
time  not  a  fatal  objection."  A  summons  was  taken  out  at  chambers 
under  the  43rd  section  of  the  statute  19  &  20  Vict.  c.  108,  calling 
upon  the  County  Court  judge  and  the  proposed  respondent  to 
show  cause  why  the  case  should  not  be  signed :   no  affidavit  or  facts 
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iMit  iirw  IM  stMMid  b^i  tiM  l«#l^ 

_        mH^mtmUkOf.    Tli6Mrliiitodi0«M»»«M'attairf;  ■(■Aiiiii 
JMl      irtwi  -wafa  whi  ttiid  <m  batfc  irtti^    S^iakiiBiodbmwmtAmiim 

Ihi  «iid  of  "A^  tomtU  A  mm  hMbig  tMn  <gWod  on  by  Ik 
•ttaraiqrs  «f  both  piitieii  tnd  m^  i*io  filMsto  ^M  bilbii^  af 
hioilw  WilMiy  oB  <ir  whMl  "Ppcii^  in  tiio  ■IKiotiiw  <iil*^^ 
ImnI ni'ibowug oMio 'Ofistuiiik ilMiinHM^ li^ nHl im^  Htti!MRi% ni 
iwm  eiiwlj  boMii  to  tmteb  tbo  otdor  wldMi  Im  pmaoiiilwi.  Ik 
iiotal ihst  1m  ohi  iiwhi  tim  laipri«iiin  ifcoi  oil  ttot  noi  nmuimi 
iMMlibocdofyoailliottlMOiOoiro^  tti 

oidor  W08  oofvod  00  tho  liortiog  Goott|jf  CmufC  jori||gO|  ho  li 
ooAiMd  to  obqr  it«  ood  io  oooiooiMOioo  o  riio  M-  on  oftoohoiit 
Aol  bang  ilio  oooioo  ftmeribAhy  liio  Wl  lif  PlMrlioowoit  <» 
*  olMui^  Goiioo  WM  Mng  ibooro  i^dttot  ik  tawl  Whty  tcm 
wImni  tho  eoontol  fiir  Uio  fettnod  CooMy  Omrt  jodhM  oMfioilr 
.  And obtoiood a ralo  tooot  oiiao  mt  bnHbot  WfttoOM^  0Mlir,i4 
tbogfmmd  that  ho  had  00  joriodloiioft  to  moko  ii»Bo 
imn^f  boon  fiM  befiM  tho  aoouiilMtt  iroo  igMsledt  ma4  thHM- 
«ODtiipoiithoi«IO'lb#thoaltadiiiioiiti^  Ptttiwei 

iroio  anfood  hMt  ton%  ahd  wo  horo  MW  to  omadioMO  nino  Abo. 
Xho oofy iobstaiitkl Blotter oootooddl  fer  bolbte  00  mto^tiatil 
iNm  Oflsential  to  gire  juriadiotkm  to  mf  btrothor  WiaioDtt  Att  •■ 
affifhiTit  of  the  hotB  shofild  have  been  made  before  tihe  sohiomsi 
issaed,  and  it  was  argued  that,  npon  the  true  conatroction  of  tbe 
section  in  question,  tbe  jurisdiction  was  conditional  on  such  to 
a£5davit  having  been  made.     We  are  all  clearly  of  opinion  tiat 
the  jurisdiction  is  absolute,  and  that  it*  the  provision  as  to  tbe 
affidavit  extends  to  the  case  of  a  summons  taken  oat  at  chamb^ 
the  circumstance  of  the  affidavit  not  having  been  made  was  onlj 
an  irregularity,  and  should  have  been  relied  on  at  the  hearing  i( 
the  summons,  and  does  not  at  all  affect   the  force  and  validitj 
of  my  brother  Watson's  order.     Even  if  the    summons  i^aed 
without   an   affidavit,   there  can  be  no   doubt    upon   the  hear- 
ing of  the  summons  an  affidavit  was  produced  and  tbe  affdant 
was  filed  before  the  order  was  made.     It  is  proper,  however,  to 
state  that  the  circumstance  of  such  an  affidavit  not  having  been 
made  before  the  summons,  was  not  the  reason  why  the  learned 
County  Court  judge  did  not  attend  the  summons,  or  direct  anj 
one  to  appear  m  his  behalf  or  sign  the  case :  in  tact,  he  was  not 
aware  of  the  circumstance  till  some  time  after.       The  rule  for 
setting  aside  the  order  must,  therefore,  be  discharged ;  and  as  we 
all  think,  upon  the  facts  before  my  brother  Watson,  it  was  im- 
perative upon  him  to  make  it,  and  the  rule  has  been  drawn  ap 
with  costs,  and  after  an  intimation  from  the  court  that  it  would 
probably  fail,  we  think  it  must  be  discharged   with  costs.     With 
respect  to  the  other  rule,  the  order  of  my  brother  Watson  haring 
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been  duly   made  and  not  obeyed^  the   plaintifl   is  in   strictness      Fuebbr 
entitled  to  have  the  rule  for  the  attachment  made  absolute^  in     stuwibt. 

order  to  compel  obedience  to  my  brother  Watson's  order,  and  it  is        

too  late  for  the  County  Court  judge  now  to  object  that  the  case  ^®^- 
was  incorrectly  stated  ;  but  as  the  object  of  the  attachment  is  to  judoerefimng 
compel  obedience  to  the  order,  and  as  it  is  not  desirable  that  an  to  j^  am— 
incorrect  case  should  be  signed,  and  as  we  are  informed  by  the  ^*^chmau. 
County  Court  judge  that  tne  case  is  incorrectly  stated^  and  we 
consider  it  is  owing  to  a  misapprehension  that  he  did  now  show  ^ 
cause  against  the  summons,  we  think  that  we  are  warranted  in 
delaying  giving  judgment  upon  this  rule  till  the  end  of  the  term. 
This  wul  give  an  opportunity  of  going  before  a  judge  at  chambers, 
if  it  be  necessary,  and  having  a  proper  case  signed ;  and  although 
the  learned  County  Court  judge  did  not  seem  to  have  taken  a  note 
— which  probably  is  hardly  possible  where  such  a  quantity  of 
business  is  to  be  attended  to  and  transacted — we  hope  there  will 
be  found  no  difficulty  in  ascertaining  by  the  aid  of  the  parties^  if 
it  should  be  necessary,  the  facts  that  were  proved  before  him,  so 
as  to  amend  the  case  and  put  it  in  the  form  in  which  it  ought  to 
be  signed.  We  think  it  right  to  add  that  we  have  the  most 
sincere  desire  to  treat  the  learned  County  Court  judge  with  the 
utmost  consideration  and  respect;  but  the  superior  courts  of 
Westminster  and  the  judges  are  not  at  liberty  to  decline  a  juris- 
diction imposed  upon  them  by  the  act  of  Parliament,  or  to  do 
other  than  follow  the  course  which  is  there  prescribed.  This 
jurisdiction  was  substituted  for  the  former  one  hj  mandamus,  which 
was  costly  and  tedious.  It  is  our  duty  to  administer  the  law  as  it 
exists ;  and  if  the  provision  in  question  be  objectionable  as  incon- 
venient and  expensive,  or  in  any  other  respect  improper,  it  is  for 
the  Legislature  and  not  for  us  to  interfere  to  affora  redress.  One 
rule,  therefore,  will  be  discharged  with  costs  :  the  other  will  stand 
over  till  the  end  of  the  term,  in  order  that  my  brother  Watson's 
order  may  be  obeyed. 

7^e  rule  to  set  aside  Mr.  Baron  Watson^s  order  discharged  with 

costs.     Rule  for  attachment  to  stand  over  until  end  of  term, 

that  Baron  WatsorCs  order  may  be  obeyed. 
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COURT  OF  QUEEN'S  BENCH. 
June  1,  1858. 
Stone  and  Another  v.  Dean. 

7Xe  appMant  m  a  Commij^  Comri  aetum  ffove  moiiee  t^  appeal  wiikm 
ten  da^9  a$  rtqmrtd  iy  9e^km  14  ^  l*«  18  ^r  14  Via.  e.  61,  kl 
k€  did  not  give  seeuri^  for  ike  eoite  umiii  afler  thai  period,  rpm 
a  motion  to  strike  ike  tq/fpeai  omi  of  ike  speeiai  paper  s 

HeU%  tkat  ike  tiwte  Umited  im  tke  aOove^meuOomed  seetiam  appHedktktB 
ike  fpxmgofike  motiee  af  appeal  and  ike  giving  qf  seeuriijf  ;  eai  tke 
appeal  was  aeeordingfy  struA  out 

THIS  WAS  an  appeal  againrt  the  deciaon  of  the  judge  of  the 
County  Court  of  Derbyslure,  holden  at  Wirkewoith.  Br 
sect  14  of  the  13  &  14  Vict  c  61,  it  is  enacted  that  if  eitb^ 
party  shall  be  dissatisfied  with  the  determination  of  the  court  in 
point  of  law,  such  party  may  appeal  from  the  same  to  any  of  tie 
superior  courts  of  common  law  at  Westminster,  **  provided  tha; 
such  party  shall,  within  ten  days  after  such  determination  or 
direction,  give  notice  of  such  appeal  to  the  other  party  or  hU 
attorney,  and  abo  give  security,  to  be  approved  by  the  clerk  of  the 
court,  for  the  costs  of  the  appeal,  whatever  be  the  event  of  the 
appeal,  8iC^ 

The  appellant  ^ve  his  notice  of  appeal  within  the  ten  days,  but 
he  did  not  give  his  security  until  after  that  period,  and  upon  the 
case  being  presented  to  the  County  Court  judge  for  signature  the 
objection  was  taken  that  the  right  of  appeal  was  gone,  inasmuch 
as  the  security  had  not  been  given  within  the  ten  days.  The 
County  Court  judge,  however,  overruled  this  objection,  and  signed 
the  case. 

Bullar  (upon  the  case  coming  on  in  its  turn  in  the  special  paper) 
moved  that  it  be  struck  out  upon  the  objection  before  mentioned. 

Ilaye&y  Serjt.,  showed  cause  in  the  first  instance,  and  contended 
that  the  objection  was  invalid,  for  that,  although  the  14th  section 
of  the  13  &  14  Vict.  c.  61,  requires  the  notice  of  appeal  to  be 
given  within  ten  days,  there  is  no  express  limitation  with  reference 
to  the  time  of  giving  security,  and  that  therefore  it  may  be  given 
at  any  time:  {Power  v.  Stringer j  31  L.  T.  Rep.  81  ;  Daniels  t. 


COURT  OF  EXCHEQUER. 

June  8,  1858. 

G0WBN8  V.  Moore. 

Casts — Action  on  a  bond  for  12/.,  penalty  20/. — County  Courts  Act. 

Where  an  action  was  brought  in  the  superior  court  on  a  bond  for  12/., 
the  penalty  of  which  was  20/.,  and  nominal  damages  of  Is.  was  claimed^ 
judgment  was  given  for  the  plaintiff  on  demurrer;  the  plaintiff^  claimed 
his  costs  because  the  judgment  being  for  the  amount  of  the  penalty  20/., 
and  nominal  damages  1«.,  the  amount  recovered  was  more  than  20/. 
and  not  within  the  County  Court  Act^  13  ^  14  Vict.  c.  61 : 

Held^  that  the  nominal  damages  amounted  to  nothing^  and  plaintiff  was 
not  entitled  to  costs. 

THIS  was  an  action  upon  an  ordinary  money-bond,  the  penal 
sum  of  which  was  20/. ;  the  actual  amount  due  and  intended 
to  be  secured  by  it  was  only  10/.  or  12/. ;  there  was  a  plea  to  the 
action,  and  a  demurrer  to  that  plea»  and  upon  argument  judgment 
was  given  for  the  plaintiff,  so  that  the  judgment,  it  was  said^  would 
be  entered  up  for  the  penal  sum  of  20/1,  and  \s.  damages  as  for  its 
detention.  The  costs  having  been  ascertained  and  the  master's 
allocatur  given,  a  rule  nifi  had  been  obtained  to  set  aside  the 
master^s  auocatur  under  the  County  Court  Extension  Act,  13  &  14 


185S. 
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Charsley,  2  L.  J.  37,  C.  P.;  Cannon  v.  Johnson,  21  L.  J.  164,   Stohb  am 
Q.B.)  ^''T"* 

Lord  Campbell,  C.  J. — We  must  decide  against  my  brother  Dbam. 
Hayes.  This  appeal  is  regulated  by  the  14th  section  of  the 
statute,  and  there  can  be  no  doubt  that  the  ten  days  are  intended 
to  override  the  giving  of  the  security  as  well  as  the  giving  of  the 
notice  of  appeal.  If  not,  there  is  in  fact  no  time  whatever  for  the 
giving  of  the  security.  The  language  is  no  doubt  very  general, 
but  there  is  no  inconvenience  in  holding  that  the  security  must  be 
given  within  the  ten  days,  whilst  there  would  be  the  greatest 
inconvenience  in  holding  the  reverse. 

Coleridge,  Erle  and  Cbompton,  JJ.,  concurred. 

Appeal  struck  out. 
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Qowwm      Vict.  c.  61,  &  11,  which  provided  that  plaintiflb  recovering  in  tbe 
*'  superior  courts  sums  not  exceeding  20^1  are  to  have  no  costs. 

Prentice  showed  cause. — The  judgment  recovered  is  for  20^  and 

185S.        Is. ;  the  practice  has  been  to  enter  it  up  for  the  penal  sum  mo- 
^~2,      tioned  in  the  bond,  and  nominal  damages.     The  other  aide  will 
Nommal      Contend  it  is  substantially  a  judgment  for   lOL  or   12 L  on\j,  the 
dama^,      actual  amouut  due  and  no  more.     [Bramwell..  J3. — Does  not  the 
Common  Law  Procedure  Act  provide  for  this?]     By  the  95tli 
section  it  is  enacted  that  in  all  actions  where  the  plaintiff  recoven 
a  sum  of  money,  the  amount  to  which  he    is  entitled  maj  be 
awarded  to  him  by  the  judgment  generally  without  any  distinctioc 
being  therein  made  as  to  whether  such  sum  is  recovered  by  way  of 
a  debt  or  damage.     He  also  referred  to  1  Saund.  5S  b,  note  f]  a 
to  an  action  on  a  bond.     This  being  therefore  a  judgment  for 
20/.  Is.  ;  the  master's  allocatur  is  correct.      [PoLXrOCK,  C.  R- 
Does  this  question  arise  upon  a  judgment  on  demurrer?]    Yes. 
D.  D.  Keancy  in  support  of  the  rule,  was  not  called  upon. 
Pollock,  C.  B. — 1  am  of  opinion  this  rule  should  be  made 
absolute.     The  amount  recovered  by  the  action  was  only  the  Id'. 
or  12/.  that  has  been  referred  to,  secured  by  the  bond.     And  a^  to 
the  nominal  sum  as  damage  for  its  detention,  Beaumont  v.  Greatkead, 
2  C.  B.  494,  decides  that  a  plaintiff  is  not  entitled  to  claim  noauial 
damages  for  the  detention  of  the  debt. 

Bramwell,  B. — I  also  think  this  rule  should  be  absolute.  If 
the  penalty  of  the  bond  had  been  SOL  instead  of  20Ly  it  would  hate 
required  some  consideration,  whether  the  penalty,  being  for  a  sam 
more  than  20/.,  the  plaintiff  may  have  been  entitled  to  his  co^t^; 
but  as  the  penalty  in  this  case  is  20/.  and  no  more,  the  plaintiff  ii 
not  entitled  to  anything  for  nominal  damage,  according  to  the  ca^c 
which  my  Lord  Chief  Baron  has  mentioned,  of  Beaumont  v.  Grea:- 
head.  As  Maule,  J.,  tlieresaid,  ^*  Nominal  damages,  in  fact,  mean 
a  sum  of  money  that  may  be  spoken  of,  but  that  has  no  existence 
in  point  of  quantity."  Under  the  old  proceedings  the  form  of  the 
entry  was,  no  doubt,  as  Mr.  Prentice  has  stated :  but  the  93ili 
section  of  the  Common  Law  Procedure  Act  was  intended  to  «^er 
rid  of  that,  and  it  accordingly  provides  that  the  amount  to  which 
he  is  entitled  may  be  awarded  to  him  by  the  judgment  genemUj. 
without  any  distinction  being  therein  made  as  to  whether  sucn 
sum  is  recovered  by  way  of  debt  or  damages.  My  determination 
of  this  case  is,  that  the  penalty  is  no  more  than  20£,  and  according 
to  the  authority  of  Beaumont  v.  Greathead,  nominal  damages  are 
nothing. 

Watson,  B. — I  am  also  of  the  same  opinion,  and  for  two 
reasons  :  nominal  damages  are  sought  to  be  added  to  the  penaltv  oi 
the  bond  20/.,  so  that  the  amount  may  exceed  20/.  to  entitle  the 
plaintiff  to  his  costs  on  suing  in  the  superior  court.  The  cas^ 
that  has  been  referred  to  decides,  in  effect,  that  he  cannot  recover 
such  nominal  damage.  Then  the  amount  of  the  debt  itself 
recovered  by  this  action  is  12/.  only,  and  the  9oth  section  of  the 
Common  Law  Procedure  Act  says  that  a  judgment  for  a  nionev 
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demand  shall  be  for  the  amount  to  which  the  party  is  entitled  Ck>w«M 

without  any  distinction  between  debt  and  damages.     I  must  say  moou. 

that  I  am  glad  we  have  come  to  this  decision^  as  it  is,  in  my        

opinion,  in  accordance,  not  only  with  the  object  and  intention  of  ^^^ 

the  acts  of  Parliament,  but  also  with  the  law^  common  sense  and  coki^ 

justice.                                                                           Ryk  absolute.  Namutai 

damage. 


COURT  OF  QUEEN'S  BENCH. 

June  10,  1858. 

Wheatcboft  v.  Bell. 

Trial  of  issue  in  the  County  Court  by  judges  order — 19  ^  20  Viot. 

c.  ioS,  s.  26-^  Costs. 

The  master  having  tahen  as  his  guide  the  scale  of  fees  in  the  County 
Courts  for  actions  above  20/.,  in  taxing  the  costs  of  the  proceedings  in 
the  County  Court  on  the  trial  of  an  action  brought  in  the  superior 
courts  but  ordered  by  a  judge  under  19  4*  20  Vict  c,  108,  s.  26,  to  be 
tried  in  a  County  Courts  this  court  refused  to  review  his  taxation, 

^I^HIS  was  an  action  brought  in  this  court  to  recover  the  sum 
L  of  68/.  Is.  6d.  for  goods  sold  and  delivered.  The  defendant 
paid  42/.  2s.  GcL  into  court,  and  on  the  3rd  November,  1857,  an 
order  was  made  by  Erie,  J.,  directing  that  the  issue  joined  as  to 
the  balance  should  be  tried  before  the  judge  of  the  County  Court 
of  Nottinghamshire  held  at  Bingham.  Accordingly  the  cause  was 
so  tried  on  the  13th  January,  when  the  defendant  obtained  a 
verdict.  The  defendant  afterwards  carried  in  his  costs  for  taxation, 
made  out  on  the  ordinary  scale  in  actions  in  the  superior  courts 
above  20L  The  master,  however,  was  of  opinion  that  he  could 
only  allow  the  costs  of  and  relating  to  the  trial  according  to  the 
scale  of  the  County  Court,  and  he  so  taxed  them  accordingly.  The 
defendant  then  obtained  the  present  rule  for  the  master  to  review 
his  taxation. 

.Bell  showed  cause.— The  19  &  20  Vict.  c.  108,  s.  26  (the 
County  Courts  Amendment  Act),  enables  a  judge  of  the  superior 
courts  in  any  action  or  contract  in  the  superior  courts  not 
exceeding  50/.  in  his  discretion,  and  on  such  terms  as  he  shall 
think  fit,  to  order  the  cause  to  be  tried  in  any  County  Court 
Sect.  33  enacts  that,  with  respect  to  proceedings  in  the  County 
Courts  in  actions  exceeding  20/.,  a  scale  of  costs  shall  be  framed 
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wUoh,  after  aDowmnce  b^  the  Lord  Chancellor,  is  to  be  in 

force  in  every  CSonntj  Conrt    Sect.  34  enacts  that,  with  respect 

to  mkdi  proceeding  as  are  spjBcified  in  sect.  33,  the  costs  are  to  be 

IBM.       taxed  by  the  r^istrar  of  the  County  Court  in  which  sucb  ooeti 

fgjj^fg^f    were  inourred.    It  is  subnutted  that  the  trial  of  this  action  was  t 

ibi^^«nbr— prooeediuff  in  the  County  Court  within  the  meaning  of  sect  33, 

^^        and  carrira  with  it  all  the  necessary  inddents  of  m  trial  in  a  CountT 

Court,  one  heinst  that  the  costs  of  the  proceeding  should  be  taxed 

on  the  County  Court  scale.    Agun,  sect.  26  enables  the  judge  of 

the  superior  court  to  order  the  trial  to  take  place  in  the  Coantr 

Court,  on  such  terms  as  he  shall  think  fit;  and  the  plaintiff  might 

haYO  applied,  when  the  order  was  granted,  that  it  should  be  oo 

condition  that  the  costs  should  be  taxed  on  the  scale  in  the  superior 

courts.    The  object  of  sect  S6  was  to  render  proceediogB  les 

expennye. 

Mtrewdker^  in  support  of  the  rule. — ^The  object  of  sect  :!6 
was  to  consult  the  conTcnience  of  the  witnesses  and  parties  bj 
bringing  the  place  of  trial  near  to  their  abodes,  and  not  to  iDCo^ 
porate  the  County  Court  scale  of  taxation  into  the  action  broodu 
m  the  superior  courts.  There  is  no  express  enactment  ta^ 
away  the  right  to  costs  which  tiie  defendant  had  by  statute,  mi  t 
Tormct  found  finr  him  in  an  action  in  the  superior  court.  Ttis  is 
not  a  proceeding  in  the  County  Court  for  the  purpose  of  taxttkm 
of  costs,  and  if  it  were  the  registrar  of  the  County  Court  should  be 
the  taxing  oflBcer  under  sect  34.  The  masters  in  the  Common 
Pleas  and  Exchequer  have  followed  a  different  role  than  the  one 
acted  upon  by  Master  Turner  in  this  case. 

Lord  Campbell,  C.J.,  said  the  defendant  was  entitled  to  such 
costs  as  the  law  provided,  and  with  respect  to  proceedings  in  iho 
County  Court  his  costs  ought  to  be  taxed  according  to  the  seal: 
of  fees  provided  for  proceedings  in  the  County  Court.  TIio  judiji*? 
order  was  silent  as  to  the  costs,  but  either  side  might  have  appli^i 
to  the  judge  to  give  special  directions  as  to  the  costs.  As  it  wa*. 
the  judge  had  no  reason  to  suppose  that  the  scale  of  tees  of  th': 
County  Court  would  not  do  justice.  The  master,  seeing  tliat  th: 
trial  had  been  in  the  County  Court,  had  properly  taken  as  hi; 
guide  the  County  Court  scale  of  fees. 

The  other  judges  were  of  the  same  opinion. 

Rule  discharged. 


/ 


